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Opinion 

Date 

Topic 

Summary 

3-70 

Nov  20 

CRIMINAL  LAW. 

ARREST. 

POLICE. 

A  regularly  employed  police  officer  of  a  third  class  city  retains  the 
same  powers  to  arrest  while  off-duty  which  he  possesses  while  on 
duty;  the  liability  of  a  police  officer  of  a  third-class  city  for  false 
arrest  and  other  related  torts  depends  upon  the  lawfulness  of  the 
arrest;  the  lawfulness  of  an  arrest  made  by  a  police  officer  from  a 
third  class  city  does  not  depend  upon  whether  the  policeman  was 
on  or  off  duty;  and  a  private  citizen  may  only  arrest  for  those 
misdemeanors  which  Involve  breaches  of  the  peace,  petit  larcency 
committed  In  his  presence,  or  pursuant  to  those  powers  granted 
him  by  virtue  of  Section  537.125,  RSMo  1969,  and  Section  560.415, 

RSMo  1969. 

4-70 

June  8 

COUNTY  COLLECTORS. 

TOWNSHIP  COLLECTORS. 

SOCIAL  SECURITY. 

LIBRARIES. 

COUNTY  LIBRARIES. 

1.  County  and/or  township  collectors  may  charge  commissions 
authorized  to  them  against  funds  collected  for  library  purposes. 

2.  The  County  Library  Board  Is  not  required  to  make  payments  from 
library  funds  of  the  "employer's  share"  of  social  security  tax 
payments  for  the  benefit  of  the  county  or  township  collectors  who 
have  collected  library  taxes  for  the  reason  that  such  payments  do 
not  constitute  taxable  wages  paid  by  an  employer  to  an  employee 
within  the  meaning  of  the  Social  Security  Act. 

5-70 

Jan  12 

Opinion  letter  to  the  Honorable  William  H.  Wessel 

6-70 

May  13 

CIVIL  DEFENSE. 

When  the  citizens  of  a  county  are  threatened  by  a  disaster,  the 
County  Court  has  the  authority  to  activate  the  county's  civil  defense 
personnel  without  requesting  authority  from  the  governor;  said 
person  so  activated  have  all  rights,  duties,  and  responsibilities 
granted  them  under  Chapter  44  RSMo  Supp.  1967  and  by  the  rules 
and  regulations  thereunder. 

8-70 

Jan  13 

Opinion  letter  to  the  Honorable  R.  M.  Becker 

11-70 

Jan  12 

PUBLIC  RECORDS. 

STATE  RECORDS. 

The  authority  of  the  Director  of  the  State  Records  Commission 
under  the  State  Records  Law  In  microfilming  records  Is  limited  to 
microfilming  records  which  are  to  be  stored  or  preserved,  and  It 
does  not  apply  to  microfilming  records  used  currently  by  state 
agencies. 

12-70 

Mar  6 

CITIES,  TOWNS  AND 

VILLAGES. 

RUBBISH. 

The  City  of  Brentwood  has  the  authority  under  Sections  71.680  and 
71.690,  RSMo,  to  charge  and  collect  an  annual  fee  for  the  collection 
of  rubbish,  and  as  a  matter  of  convenience  to  bill  for  the  fee  on  the 
annual  real  estate  bill,  so  long  as  It  Is  not  considered  and  treated  as 

a  real  estate  tax. 

13-70 

Jan  19 

COUNTY  COURTS. 

The  Boone  County  Court  has  no  authority  to  convey  by  gift  to  the 
Boone  County  Agricultural  and  Mechanical  Society  real  property 
belonging  to  the  county. 

14-70 

Jan  21 

Opinion  letter  to  the  Honorable  Joseph  Jaeger,  Jr. 

15-70 

Withdrawn 

16-70 

Withdrawn 

19-70 

July  6 

DIVISION  OF  HEALTH. 

AGRICULTURE. 

The  provisions  of  the  Missouri  Dairy  Law,  Section  196.520  to 

Section  196.690,  RSMo,  do  not  prevent  the  Missouri  Division  of 
Health  from  exercising  authority  under  the  provisions  of  the 

Missouri  Food,  Drug  and  Cosmetics  Act,  Sections  196.010  to 

196.120,  RSMo. 

20-70 

Withdrawn 

20A-70 

Apr  24 

STATE  RECORDS  ACT. 

PUBLIC  RECORDS. 

State  Records  Act  does  not  apply  to:  (1)  Kansas  City  Police  Board, 

(2)  Kansas  City  Election  Board,  (3)  Kansas  City  Area  Transportation 
Authority,  (4)  Kansas  -  Missouri  Air  Conservation  Commission,  (5) 

"Bi-  State  Metropolitan  Development  District".  State  Records  Act 
applies  to:  (1)  Air  Conservation  Commission,  (2)  Crippled  Children's 
Service,  (3)  Bridge  Commissions. 

21-70 

Jan  12 

Opinion  letter  to  the  Honorable  Charles  S.  Broomfield 

23-70 

Jan  21 

COOPERATIVE 

AGREEMENTS. 

COUNTY  COURTS. 

COUNTY  CLERKS. 

(1)  Clay  County  can  contract  with  the  municipalities  of  Clay  County 
to  extend  the  taxes  for  said  municipalities.  (2)  The  County  Clerk  of 
Clay  County  has  the  discretionary  authority  to  decide  whether  he 
will  enter  into  a  cooperative  agreement  with  a  municipality  of  Clay 
County  to  provide  a  common  service  pursuant  to  cooperative 
agreement  statute;  and  assuming  that  the  clerk  of  Clay  County 
decides  to  enter  such  a  contract,  the  contract  must  be  taken  before 
the  county  court  of  Clay  County  for  approval.  (3)  Any  consideration 
paid  pursuant  to  a  cooperative  agreement  contract  for  the 
extension  of  taxes  between  the  county  clerk  of  Clay  County  and  the 
municipalities  of  Clay  County  must  be  paid  into  the  county  treasury. 

25-70 

Jan  22 

Opinion  letter  to  Dexter  D.  Davis 

26-70 

Withdrawn 

27-70 

Feb  5 

Opinion  letter  to  the  Honorable  Haskell  Holman 

28A-70 

Mar  19 

TAXATION  (CITIES, 

TOWNS  &  VILLAGES). 

EARNINGS  TAX. 

The  cities  of  Kansas  City  and  Independence  cannot,  whether  by 
statute  or  by  city  charter,  enter  into  an  agreement  whereby  each 
would  rebate  to  the  other  earnings  taxes  collected  from  residents 

of  the  other  city. 

29-70 

Withdrawn 

30-70 

Sept  14 

Opinion  letter  to  the  Flonorable  Robert  FI.  Branom 

31-70 

Mar  10 

Opinion  letter  to  the  Flonorable  Flaskell  Flolman 

32-70 

Oct  20 

PREVAILING  WAGE  LAW. 

PUBLIC  WORKS. 

The  term  "public  works"  as  used  In  Section  290.210(7),  RSMo  1969, 
of  the  prevailing  wages  law  means  structural  works  having  a 
permanent  character  and  usefulness,  such  as  roads,  buildings, 
bridges,  and  dams.  The  term  "maintenance  work,"  Section 

290.210(4),  RSMo  1969,  means  the  repair  or  restoration  of  that 
portion  of  an  existing  facility  which  has  fallen  Into  a  state  of 
deterioration  or  decay  to  Its  original  condition.  "Maintenance  work" 
does  not  Include  "major"  repairs  or  "replacement;"  the  latter 
constitute  "construction."  "Replacement"  entails  the  complete 
substitution  of  an  existing  facility  with  a  new  or  different  facility. 
Installing  a  central  air  conditioning  unit  In  a  public  building 
constitutes  "construction"  within  the  meaning  of  Section 

290.210(1),  RSMo  1969,  If  the  building  was  formerly  without  such  a 
unit.  Substituting  a  new  central  air  conditioning  unit  or  furnace  In  a 
public  building  In  place  of  a  deteriorated  or  worn  out  unit  or 
furnace  also  constitutes  "construction."  Flowever,  replacing  a  worn 
out  part  of  a  central  air  conditioning  unit  or  furnace  In  order  to 
restore  the  unit  or  furnace  to  operational  condition  constitutes 
"maintenance  work"  within  the  meaning  of  Section  290.210(4), 

RSMo  1969.  Installing  new  or  different  partitions  In  a  public 
building,  either  at  the  location  of  former  partitions  or  at  a  different 
location,  and  rearranging  present  partitions  constitutes 
"construction,"  Section  290.210(1),  RSMo  1969.  Flowever,  restoring 
an  existing  partition  to  sound  condition  by  repairing  the 
deteriorated  portion  constitutes  "maintenance  work,"  Section 
290.210(4),  RSMo  1969.  Tarring  a  roof  of  a  public  building 
constitutes  "maintenance  work,"  Section  290.210(4),  RSMo  1969,  If 
the  roof  Is  In  a  state  of  disrepair  or  deterioration,  otherwise  It 
would  be  "construction,"  Section  290.210(1),  RSMo  1969.  Putting 
an  entirely  new  roof  on  a  public  building  constitutes  "construction," 
Section  290.210(1),  RSMo  1969.  Installing  new  garage  doors  on  a 
public  building  constitutes  "construction,"  Section  290.210(1),  RSMo 
1969.  Seal  coating  small  cracks  In  the  surface  of  an  asphalt  highway 
constitutes  "maintenance  work,"  Section  290.210(4),  RSMo  1969. 

33-70 

Feb  11 

COURTS. 

CLERKS  OF  COURTS. 

FEES. 

An  opinion  with  respect  to  Flouse  Bill  No.  35  of  the  75th  General 
Assembly  (Sections  483.530  and  483.540,  V.A.M.S.)  relative  to 
numerous  questions  concerning  the  fees  of  clerks  of  certain  courts 

COSTS. 

of  criminal  correction,  circuit  and  common  pleas  courts. 

34-70 

Withdrawn 

36-70 

Jan  12 

Opinion  letter  to  the  Flonorable  John  J.  Johnson 

37-70 

Apr  30 

GENERAL  ASSEMBLY. 

LEGISLATIVE  EMPLOYEES. 

Section  21.150,  RSMo  Supp.  1967,  which  allows  the  members  of 
the  minority  party  of  the  Flouse  of  Representatives  to  employ  one 
stenographer  or  secretary  for  each  five  members  of  the  minority 
party  is  not  unconstitutional  when  tested  by  the  "one  man-one 
vote"  principle  as  articulated  by  the  Supreme  Court  of  the  United 

States. 

38-70 

July  31 

Opinion  letter  to  the  Flonorable  Joe  D.  Flolt 

39-70 

Mar  23 

Opinion  letter  to  George  A.  Ulett,  M.  D. 

40-70 

Withdrawn 

41-70 

Jan  13 

Opinion  letter  to  Mr.  Joseph  Jaeger 

42-70 

Jan  14 

TAXATION  (CIGARETTE 
TAX). 

CIGARETTE  TAX. 

CONSTITUTIONAL  LAW. 

Flouse  Committee  Substitute  for  Senate  Substitute  for  Senate  Bills 

Nos.  1,  185  and  215  of  the  75th  General  Assembly  is  not 
unconstitutional  in  violation  of  Article  III,  Section  23,  Missouri 

Constitution. 

43-70 

Mar  30 

ELECTIONS. 

INITIATIVE  & 

REFERENDUM. 

PETITION. 

(1)  A  person  who  wilfully  and  falsely  executes  a  verification  affidavit 
on  a  referendum  petition  may  be  punished  therefore  by  a  fine  not 
exceeding  $500  or  by  imprisonment  in  the  penitentiary  not 
exceeding  two  years,  or  by  both  such  fine  and  imprisonment.  (2) 

The  Secretary  of  State  is  not  under  a  statutory  duty  to  forward  such 
information  as  he  might  possess  regarding  the  wilful  and  false 
execution  of  a  verification  affidavit  on  a  referendum  petition  to 
appropriate  prosecuting  officials. 

44-70 

Feb  18 

CONFLICT  OF  INTEREST. 

CITIES,  TOWNS  AND 

VILLAGES. 

CITY  CONTRACTS. 

FIRE  DEPARTMENTS. 

A  fourth  class  city  fire  chief  who  sells  equipment  and  services  to 
such  city  through  a  company  owned  in  whole  or  in  part  by  him 
violates  Section  106.300,  RSMo  1959,  which  prohibits  city  officers 
from  being  directly  or  indirectly  interested  in  city  contracts. 

45-70 

Feb  3 

Opinion  letter  to  Mr.  J.  Warren  Flead 

46-70 

Sept  30 

CONSERVATION 

COMMISSION. 

ARRESTS. 

TRESPASS. 

1.  In  order  for  information  obtained  from  an  alleged  violator  of 
conservation  rules  during  "custodial  interrogation"  to  be  used 
against  that  person  to  support  a  conviction,  the  accused  must  first 
be  informed  of  his  Fifth  Amendment  rights  in  accordance  with  the 
guidelines  set  forth  by  the  United  States  Supreme  Court  in  the 
Miranda  case.  2.  A  conservation  agent  acting  in  the  performance  of 
his  duties  will  not  be  guilty  of  trespass  by  reason  of  his  entering  the 

lands  of  private  persons;  an  agent  Is  "within  the  performance  of  his 
duties"  In  entering  the  lands  of  private  persons  only  If  he  has 
reason  to  suspect  violation  of  fish  and  game  laws.  3.  A  person 
accused  of  a  game  violation  Is  not  necessarily  entitled  to  a  written 
summons  or  complaint  at  that  Immediate  time.  4.  A  person  Is  not 
required  to  produce  Identification  other  than  the  production  of  a 
fishing  or  hunting  license  to  an  agent  of  the  Conservation 

Commission. 

50-70 

Withdrawn 

51-70 

Aug  18 

TAXATION 

(INHERITANCE). 

In  the  situation  where  a  life  estate  Is  given  to  A  with  a  vested 
remainder  In  B  If  B  survives  A  but  If  not  a  contingent  remainder  In 

C,  and  If  the  tax  rate  Is  the  same  for  B  and  C,  then  Inheritance  tax 
under  Chapter  145,  RSMo,  should  be  taxed  as  a  life  estate  against  A 
and  the  remainder  against  B. 

52-70 

Mar  19 

INSURANCE. 

MUTUAL  INSURANCE 

COMPANIES. 

County  mutual  Insurance  companies  that  have  elected  to  accept  the 
provisions  of  Sections  380.580  to  380.840,  RSMo  1959  are  subject 
to  the  provisions  of  Sections  379.810  to  379.880  V.A.M.S.  and  that 
town  mutual  Insurance  companies  under  380.280  to  380.470,  RSMo 
1959,  and  farmers  mutual  Insurance  companies  organized  or 
operating  under  Sections  380.580  to  380.840,  RSMo  1959,  are  not 
subject  to  and  cannot  become  subject  to  Sections  379.810  to 
379.880,  V.A.M.S. 

55-70 

Mar  24 

SCHOOLS. 

SCHOOL  FUNDS. 

A  sIx-dIrector  school  district  In  Missouri  Is  not  authorized  to  pledge 
net  revenues  received  as  tuition  from  persons  attending  a 
vocational  school  operated  by  the  school  district  as  security  for  the 
payment  of  the  principal  and  Interest  on  revenue  bonds  Issued  by 
the  district  pursuant  to  Section  164.231,  RSMo  Supp.  1967,  as 
amended,  to  finance  the  cost  of  constructing  a  dormitory  to  be 
used  to  house  persons  attending  such  vocational  school. 

56-70 

Feb  4 

STATE  COLLEGES. 

SCHOOLS. 

There  Is  nothing  In  the  Missouri  Constitution  or  statutes  or  the 

United  States  Constitution  prohibiting  the  placing  of  student 
teachers  In  parochial  or  private  schools  as  part  of  the  student 
teaching  programs  at  Northeast  Missouri  State  College. 

57-70 

Withdrawn 

58-70 

Mar  17 

Opinion  letter  to  the  Honorable  Thomas  R.  Gilmore 

59-70 

Mar  17 

TEACHERS. 

JUNIOR  COLLEGES. 

SCHOOLS. 

Junior  colleges  organized  pursuant  to  the  provisions  of  Section 
178.770  to  178.890,  RSMo  1967  Supp.,  are  not  subject  to  the 
provisions  of  the  Teacher  Tenure  Act,  Sections  168.102  to  168.130 

V.A.M.S. 

62-70 

Withdrawn 

63-70 

Sept  30 

ESCHEAT. 

INSURANCE. 

There  are  no  laws  of  Missouri  requiring  escheat  of  funds  held  by 
Insurance  companies  currently  doing  business. 

64-70 

Mar  2 

REVENUE  BONDS. 

CITIES,  TOWNS  & 

VILLAGES. 

SEWERS. 

The  municipality  of  Oak  View  has  the  authority  to  conduct  a  bond 
election  for  the  Issuance  of  revenue  bonds  to  extend  and  Improve  a 
sewerage  system.  The  municipality  may  Impose  user  charges  on 
those  persons  connected  with  the  system,  and  need  not  tax  vacant 
land  within  the  city  for  the  support  of  the  sewerage  system. 

65-70 

June 

11 

COUNTY  ASSESSORS. 

COUNTY  CLERKS. 

SOCIAL  SECURITY. 

TOWNSHIP  COLLECTORS. 

For  purposes  of  the  Social  Security  Act:  1.  County  clerks  and  county 
assessors  are  employees  of  the  counties  and  township  collectors 
are  employees  of  the  townships  wherein  they  were  elected  to 
office.  They  are  not  "joint  employees"  of  several  political  entitles.  2. 

A  township  collector  Is  an  official  of  the  township.  3.  Fees  derived 
by  a  township  collector  from  collecting  school  taxes  do  not 
constitute  "wages";  therefore,  a  township  Is  not  responsible  for 
reporting  and  paying  the  employer's  share  of  the  Social  Security  Tax 

thereon. 

66-70 

Withdrawn 

67-70 

Apr  3 

TAXATION:(EXEMPTIONS) 

In  a  situation  where  a  private  Individual  conveys  a,  parcel  of  real 
estate  to  the  University  of  Missouri  by  deed  of  gift,  reserving  a  life 
estate  In  himself  which  Is  thereafter  leased  to  the  University,  the 
life  estate  Is  exempt  from  taxation  only  If  put  to  the  exclusive  use  of 
the  University  for  school  purposes  and  only  If  the  lease  does  not 
provide  for  other  than  nominal  rent  payments  to  the  lessor;  If  not 
found  to  be  exempt,  only  the  life  estate  In  the  hands  of  the  grantor 

Is  subject  to  taxation  and  tax  sale. 

68-70 

Jan  9 

MOTOR  VEHICLE. 

CRIMINAL  LAW. 

A  motor  vehicle  operator  who  falls  to  stop  on  signal  of  a  member 
of  the  State  Highway  Patrol,  or  otherwise  willfully  falls  or  refuses  to 
obey  any  reasonable  signal  or  direction  given  In  the  direction  of 
traffic  has  committed  a  moving  violation  and  should  have  two 
points  assessed  against  his  driving  record  by  the  Director  of 

Revenue. 

69-70 

Withdrawn 

70-70 

Jan  19 

Opinion  letter  to  the  Honorable  William  S.  Brandom 

72-70 

Mar  3 

SCHOOLS. 

STATE  AID. 

1.  Pursuant  to  subparagraph  9  of  Section  163.031,  V.A.M.S.,  a 
school  district  must  spend  for  teachers'  salaries  In  the  year  In  which 
the  money  Is  received  at  least  eighty  percent  of  all  state  school 
funds  received  pursuant  to  Section  163.031  unless  exempted  from 
such  requirement  by  the  State  Board  of  Education.  2.  Pursuant  to 

Section  163.061,  RSMo  Supp.  1967,  a  school  district  must  place  at 
least  eighty  percent  of  all  state  school  moneys  received  under 
Sections  1,  2  and  3  of  Section  163.031  In  the  teachers'  fund  and 
the  balance.  If  any.  In  the  Incidental  fund.  3.  The  only  restriction 
placed  by  subparagraph  9  of  Section  163.031  on  a  school  board's 
discretion  In  setting  a  levy  under  Section  164.011  Is  that  the  district 
must  spend  on  teachers'  salaries  In  the  current  year  as  much  of  the 
revenue  produced  by  local  tax  levies  as  was  spent  for  that  purpose 

In  the  previous  year.  4.  The  State  Board  of  Education  Is  responsible 
for  the  enforcement  of  subparagraph  9  of  Section  163.031. 

73-70 

Jan  9 

TAXATION. 

COUNTY  COLLECTOR. 

1.  A  county  collector  Is  required  to  Issue  a  receipt  for  taxes  paid 
under  protest  as  provided  for  In  Section  139.031,  Senate  Bill  39, 

75th  General  Assembly,  which  receipt  shall  state  that  the  tax  Is  paid 
under  protest;  2.  When  a  tax  Is  paid  under  protest  as  provided  In 
Section  139.031,  on  or  before  the  due  date  thereof,  no  penalties 
can  be  assessed  or  collected  even  though  the  time  for  filing  suit  for 
recovery  of  the  protested  tax  does  not  expire  until  after  the  end  of 
the  calendar  year  In  which  the  tax  was  paid. 

75-70 

Jan  12 

Opinion  letter  to  the  Honorable  Phillip  H.  Snowden 

76-70 

Mar  2 

BONDS. 

SCHOOLS. 

CITIES,  TOWNS  & 

VILLAGES. 

INTEREST. 

1.  House  Bill  No.  2  Invalidates  contracts  entered  Into  prior  to  the 
effective  date  of  said  bill  which  call  for  the  private  sale  of  bonds  by 
a  school  district  In  which  the  Interest  rate  will  exceed  six  percent 

where  such  bonds  had  not  been  Issued  as  of  the  effective  date  of 

said  bill.  2.  A  contract  entered  Into  prior  to  the  effective  date  of 
House  Bill  No.  2  between  a  city  and  a  private  party  calling  for  the 
sale  of  bonds  with  an  Interest  rate  of  six  percent  or  less,  subject  to 

an  escalation  In  the  event  of  a  rise  In  the  Dow-Jones  Bond  Index  or 

a  similar  national  bond  yield  Index,  Is  Invalid  when  the  effect  of  the 
escalation  clause  would  result  In  the  Issuance  of  bonds  at  private 
sale  with  an  Interest  rate  In  excess  of  six  percent  subsequent  to  the 
effective  date  of  House  Bill  No.  2.  3.  "Reasonable  notice,"  as  the 
term  Is  used  In  House  Bill  No.  2,  constitutes  that  notice  which  Is 
reasonably  calculated  to  Inform  the  general  public  that  bonds  with 
Interest  rates  In  excess  of  six  percent  are  to  be  offered  at  public 

sale. 

77-70 

May  27 

Opinion  letter  to  the  Honorable  Eugene  F.  Mazzuca 

78-70 

Apr  6 

LIQUOR. 

INTOXICATING  LIQUOR. 

1.  Senate  Bill  No.  37,  75th  General  Assembly,  does  not  apply  to 
sales  of  3.2%  non-IntoxIcatIng  beer.  2.  Senate  Bill  No.  37  does  not 
permit  persons  under  the  age  of  twenty-one  years  working  In  drug 
stores  or  grocery  stores  of  the  type  mentioned  therein  to  stock 
shelves,  arrange  displays,  provide  carry  out  service,  or  perform 

other  tasks  necessary  to  the  exposure  of  Intoxicating  liquor  for  sale 
as  such  activities  Involve  the  sale  or  assisting  In  the  sale  or 
dispensing  of  Intoxicating  liquor  but  authorizes  persons  eighteen  or 
over  to  accept  payment  for  Intoxicating  liquor. 

79-70 

Sept  30 

PRISONERS. 

SHERIFFS. 

CRIMINAL  PROCEDURE. 

CONVICTS. 

The  sheriff  of  the  county  In  which  an  untried  Indictment  or 
Information  Is  pending  against  a  prisoner  has  the  duty  to  transport 
the  prisoner  and  Is  to  be  compensated  pursuant  to  the  provisions 
of  Section  57.290,  RSMo  1969.  Because  of  the  enactment  of 

Section  222.120,  RSMo  1969,  Attorney  General  Opinion  No.  15, 

Issued  to  the  Honorable  James  D.  Carter,  March  23,  1956,  Is  hereby 

withdrawn. 

80-70 

Aug  7 

CRIMINAL  PROCEDURE. 

BONDS. 

BAIL. 

Section  56.310,  RSMo  1969,  which  provides  that  a  prosecuting 
attorney  Is  entitled  to  receive  ten  percent  of  all  sums  collected  If 
not  more  than  five  hundred  dollars  and  five  percent  of  all  sums 
over  five  hundred  dollars,  to  be  paid  out  of  the  amount  collected, 
on  recognizances  given  to  the  state  In  criminal  cases  and  which  are 
or  may  become  forfeited,  applies  to  ball  bonds  as  well  as 
recognizances. 

82-70 

Sept  2 

SCHOOLS. 

CONSTITUTIONAL  LAW. 

A  school  district  Is  authorized  to  allow  the  use  of  school  premises 
by  church  or  religious  organizations  for  religious  purposes  during 
times  when  the  use  for  school  purposes  Is  not  required  provided 
that  a  fair  and  adequate  consideration  Is  received  for  such  use. 

83-70 

Jan  15 

POLITICAL  COMMITTEES. 

PARTY  COMMITTEES. 

The  county  chairman  and  vice-chairman  of  counties  containing 
territory  In  more  than  one  congressional  district  are  not  by  virtue  of 
holding  such  offices  members  of  a  congressional  committee.  It  Is 
the  further  opinion  of  this  office  that  the  township  and  ward 
committeemen  and  committeewomen  of  townships  and  wards 
which  contain  territory  In  more  than  one  congressional  district  are, 
by  virtue  of  such  offices,  members  of  the  congressional  district 
committee  of  each  district  which  contains  any  part  of  such  a  ward 
or  township. 

84-70 

Mar  6 

Opinion  letter  to  the  Honorable  Donald  L.  Manford 

85-70 

Feb  16 

CONSTITUTIONAL  LAW. 

GENERAL  ASSEMBLY. 

(1)  Senate  Substitute  for  House  Joint  Resolution  No.  4  was  passed  In 
the  form  such  resolution  was  signed  by  the  presiding  officer  of  each 
House  and  filed  with  the  Secretary  of  State;  (2)  the  General 

Assembly  may  reconsider  and  redraft  a  resolution  already  passed  by 
the  General  Assembly  and  referred  to  the  people  before  the 

election  Is  held. 

86-70 

Withdrawn 

87-70 

Withdrawn 

88-70 

Jan  19 

CIRCUIT  CLERKS. 

COMPENSATION  AND 

FEES. 

RECORDER  OF  DEEDS. 

COURTS. 

With  respect  to  House  Bill  No.  119  of  the  75th  General  Assembly. 
(Section  50.334,  V.A.M.S.),  circuit  clerks  coming  within  the  total 
compensation  provisions  of  said  bill  are  no  longer  authorized  to 

retain  the  ten  cents  out  of  each  bar  enrollment  fee  allowed  under 

Supreme  Court  Rule  6.04,  and  that  circuit  clerks-recorders  and 
recorders  covered  by  such  section  are  not  entitled  to  charge  the 
fees  provided  for  transcribing  books  or  records  belonging  to  the 
office  of  the  recorder  of  deeds  under  Section  59.600,  RSMo  1959. 

89-70 

July  16 

SCHOOLS. 

JUNIOR  COLLEGES. 

ASSESSMENTS. 

If  a  junior  college  district  includes  parts  of  more  than  one  county 
and  the  State  Tax  Commission  increases  by  more  than  ten  percent 
the  assessed  valuation  of  only  one  county  in  the  district,  the  district 
must  revise  its  tax  rate  pursuant  to  the  requirements  of  Section 
137.073,  RSMo  1959.  Such  a  junior  college  district  should  revise  its 
rate  of  levy  to  the  extent  necessary  to  produce  from  all  taxable 
property  in  the  district  substantially  the  same  amount  of  taxes  as 
had  been  previously  estimated  to  be  produced  by  the  original  tax 

rate. 

90-70 

Jan  12 

TAXATION. 

An  endorsement  written  on  the  back  of  a  check  presented  in 
payment  of  tangible  property  taxes  expressly  stating  that  payment 
is  being  made  under  protest  and  citing  an  appropriate  statute  which 
clearly  sets  forth  the  grounds  for  protest,  is  a  sufficient  payment 
under  protest  to  require  impounding  of  the  taxes  so  protested 
under  Senate  Bill  No.  39,  75th  General  Assembly. 

92-70 

Feb  11 

CITIES,  TOWNS, 

AND  VILLAGES. 

OFFICERS. 

There  is  no  constitutional  or  statutory  provision  disqualifying  a 
person  from  running  for  the  position  of  Alderman  of  the  City  of  St. 
Louis  because  he  is  employed  as  an  assistant  principal  in  the  School 
District  of  the  City  of  St.  Louis. 

93-70 

Feb  20 

PROSECUTING 

ATTORNEY. 

Prosecuting  attorney  of  second  class  county  has  authority  and  duty 
to  appear  on  behalf  of  county  officers,  employees  and  board 
members  who  are  sued  in  an  action  testing  county's  authority. 

94-70 

Withdrawn 

95-70 

Jan  9 

MOTOR  VEHICLES. 

LICENSES. 

MOTOR  VEHICLE 

LICENSES. 

The  Director  of  Revenue,  as  a  result  of  the  enactment  of  Senate  Bill 
No.  242  by  the  75th  General  Assembly  amending  Section  301.137, 
RSMo,  cannot  issue  a  special  series  of  license  plates  for  persons 
who  have  amateur  radio  operators'  licenses. 

96-70 

Feb  2 

CONSTITUTIONAL  LAW. 

STATUTES. 

GENERAL  ASSEMBLY. 

1.  A  legislator,  removed  from  his  position  as  a  result  of  an  ouster 
suit  wherein  he  is  declared  to  have  lacked  the  qualifications 
required  for  election,  is  a  de  facto  officer  when  he  holds  office  by 
some  color  of  right  or  title.  2.  It  is  well  established  in  Missouri 
jurisprudence  that  the  acts  of  a  de  facto  officer  are  valid  and 

effectual  when  they  concern  the  rights  of  the  public,  until  the 
officer's  title  Is  judged  Insufficient.  Therefore,  those  measures  that 
were  approved  by  a  bare  constitutional  majority  with  the  ousted 
legislator  a  member  of  the  majority.  In  the  last  session  of  the 

General  Assembly,  are  valid. 

97-70 

Feb  10 

TAXATION. 

It  Is  mandatory  for  a  taxpayer  to  file  suit  to  compel  refund  of  taxes 
paid  under  protest  In  accordance  with  the  provisions  of  Sections  1, 

2  and  3  of  Senate  Bill  No.  39,  75th  General  Assembly,  (Section 
139.031,  V.A.M.S.)  and  the  county  court  Is  not  empowered  to  take 
administrative  action  authorizing  the  collector  to  refund  such  taxes. 
Section  4  of  Senate  Bill  No.  39  authorizes  refund  by  the  collector  of 
any  real  or  tangible  personal  property  tax  mistakenly  or  erroneously 
paid. 

99-70 

Jan  16 

Opinion  letter  to  the  Honorable  Joseph  P.  Teasdale 

100-70 

Mar  30 

INSURANCE. 

A  life  Insurance  company  Is  In  violation  of  Section  375.936,  House 

Bill  No.  84,  Seventy-fifth  General  Assembly,  If  It  Issues  a  policy 
which  excludes  benefits  payable  to  chiropractors. 

101-70 

Apr  2 

Opinion  letter  to  the  Honorable  John  E.  Parrish 

102-70 

Jan  30 

SCHOOLS. 

Subject  to  restrictions  set  forth  In  Section  177.101,  RSMo  Supp. 

1967,  the  Doniphan  R-l  School  District  may  enter  Into  an  agreement 
with  the  State  Inter-Agency  Council  for  Outdoor  Recreation  for  a 
grant-ln-ald  from  the  Federal  Land  and  Water  Conservation  Fund  to 
assist  the  school  district  In  the  purchase  of  a  school-community 
park. 

103-70 

Jan  22 

Opinion  letter  to  Dexter  D.  Davis 

104-70 

Withdrawn 

106-70 

Feb  24 

Opinion  letter  to  the  Honorable  Ralph  W.  Gilchrist 

107-70 

Jan  9 

USURY. 

Loans  governed  by  Missouri  usury  statutes  may  not  exceed  eight 
per  cent  Interest,  even  though  FHA  and  VA  permit  maximum  rate 
of  eight  and  one-half  per  cent. 

108-70 

Jan  9 

SHERIFFS. 

COMPENSATION. 

FEES,  COMPENSATION 

AND  SALARIES. 

The  provisions  of  Senate  Bill  No.  165  of  the  75th  General  Assembly 
(Sections  57.407  and  57.409,  V.A.M.S.)  providing  that  sheriffs  of  the 
third  and  fourth  class  counties  must  pay  all  fees  collected  by  him  In 
civil  matters  and  which  were  previously  retainable  by  him  Into  the 
county  treasury  apply  to  commissions  earned  and  received  by  said 
sheriffs  pursuant  to  the  provisions  of  Section  57.280  and  Section 
528.610,  RSMo  1959,  relating  respectively  to  receiving  and  paying 
moneys  on  executions  and  to  sale  of  real  estate  for  partition 
purposes,  and  such  commissions  must  be  paid  Into  the  county 

treasury  by  such  officers. 

109-70 

Jan  9 

SHERIFFS. 

DEPUTY  SHERIFFS. 

Under  the  provisions  of  Section  1  of  House  Bill  No.  264  of  the  75th 
General  Assembly  (Section  57.295,  V.A.M.S.)  relating  to  uniform 
allowances  of  $25  per  month  for  sheriffs  and  full-time  deputy 
sheriffs  who  wear  an  official  uniform  In  the  performance  of  their 
duties,  the  county  court  has  the  discretion  to  determine  whether  or 
not  such  allowances  shall  be  made  to  such  officers  and  may  make 
such  allowances  for  such  periods  as  the  county  court  deems  proper. 
However,  the  county  court  does  not  have  the  authority  to  vary  the 
amount  of  the  monthly  allowances  from  that  fixed  by  the  act,  nor 
to  provide  the  allowance  for  one  such  officer  to  the  exclusion  of  the 
other  such  officers. 

110-70 

Jan  12 

STATE  TREASURER. 

DIRECTOR  OF  REVENUE. 

SALES  TAX. 

TAXATION  (SALES  TAX). 

The  legislature  may  not  Impose  the  duties  set  forth  In  the  City  Sales 
Tax  Act  upon  the  State  Treasurer,  but  that  the  portion  of  the  act 
Imposing  these  duties  can  be  severed  from  the  balance  of  the  act. 

112-70 

Mar  9 

COUNTY  ASSESSOR. 

A  person  holding  the  office  of  county  assessor  when  payments  are 
due  under  Section  53.143  Mo.  Supp.  1967  Is  entitled  to  such 
payments. 

113-70 

June 

15 

COUNTY  COLLECTOR. 

TAXATION. 

1.  A  county  collector  of  a  third  class  county  In  his  discretion  may 
deposit  tax  money  paid  under  protest  and  Impounded  pursuant  to 
Senate  Bill  No.  39,  75th  General  Assembly,  In  Interest-bearing  time 
deposit  accounts.  2.  The  Interest  earned  on  deposits  of  taxes  paid 
under  protest  shall  be  paid  to  the  person  who  Is  found  to  be 
entitled  to  the  Impounded  money. 

114-70 

Jan  29 

PUBLIC  RECORDS. 

Records  required  by  law  to  be  kept  by  public  officials  In  this  state, 
unless  otherwise  provided  by  law,  are  subject  to  Inspection  by  any 
citizen  of  Missouri  under  reasonable  rules  and  conditions  Imposed 
by  the  legal  custodian  of  such  records  and  whether  the  conditions 
or  regulations  Imposed  are  reasonable  depends  upon  the  conditions 
and  rules  Imposed  In  each  Individual  case. 

115-70 

Withdrawn 

116-70 

Feb  16 

DRAINAGE  DISTRICTS. 

Drainage  districts  organized  by  the  county  court  may  construct  new 

ditches. 

118-70 

Feb  25 

Opinion  letter  to  the  Honorable  Lawrence  J.  Lee 

119-70 

Mar  18 

CITIES,  TOWNS  AND 

VILLAGES. 

TAXATION  (CITIES). 

A  simple  majority  vote  constitutes  authorization  for  a  20  cents  tax 
levy  for  park  purposes  In  a  fourth  class  city,  under  30,000 
population,  under  the  provisions  of  Section  90.500,  RSMo  Supp. 

1967,  assuming,  of  course,  that  the  20  cents  tax  levy  when 

combined  with  the  general  municipal  tax  levy  does  not  exceed  the 
constitutional  limit  of  $1  required  by  Article  X,  Section  11(b), 
Constitution  of  Missouri. 

120-70 

Feb  17 

Opinion  letter  to  L.  M.  Garner,  M.D. 

121-70 

May  26 

SCHOOLS. 

COUNTIES. 

(1)  When  real  estate  belonging  to  the  county  and  township  school 
funds  Is  liquidated  pursuant  to  Article  IX,  Section  7  of  the 

Constitution  the  oil,  gas  and  mineral  rights  In  such  real  estate  must 
also  be  liquidated  and  may  not  be  reserved  to  the  county.  (2)  The 
proceeds  derived  from  the  sale  of  such  real  estate  together  with 
those  derived  from  the  sale  of  the  oil,  gas  and  mineral  rights  shall 
be  credited  to  the  county  school  fund. 

123-70 

Mar  23 

Opinion  letter  to  Mr.  Oscar  1.  Chapman 

124-70 

Mar  4 

Opinion  letter  to  the  Honorable  loe  D.  Holt 

12S-70 

Mar  10 

Opinion  letter  to  the  Honorable  F.  L.  Brenton 

126-70 

luly  21 

SCHOOLS. 

STATE  AID. 

Where  the  assessment  of  property  In  a  school  district  Is  reduced  by 
the  State  Tax  Commission  to  a  point  where  the  district's  levy  Is  not 
sufficient  to  qualify  It  for  the  additional  state  aid  for  tax  effort 
provided  In  Section  163.031(1),  V.A.M.S.  Senate  Bill  Nos.  1,  185  and 
215,  Seventy-fifth  General  Assembly,  and  the  district  does  not 
Increase  Its  tax  rate  before  the  year  ends,  the  district  can  do 
nothing  thereafter  to  qualify  for  the  additional  state  aid  for  tax 
effort  provided  In  Section  163.031(1). 

129-70 

May  7 

Opinion  letter  to  the  Honorable  George  1.  Pruneau 

132-70 

Feb  3 

Opinion  letter  to  the  Honorable  George  W.  Parker 

133-70 

Mar  6 

PROFESSIONAL 

CORPORATION. 

CORPORATION. 

PODIATRISTS. 

The  General  Business  and  Corporation  Law  of  Missouri,  which 
permits  corporations  to  be  organized  for  any  lawful  purpose,  does 
not  authorize  the  organization  of  a  corporation  to  engage  In  the 
practice  of  chiropody-podiatry  where  a  statute  regulating  such 
practice  contemplates  only  the  licensing  of  Individuals. 

134-70 

Ian  22 

Opinion  letter  to  the  Honorable  L.  Edward  Stone,  Jr. 

13S-70 

Apr  2 

Opinion  letter  to  the  Honorable  Noel  Cox 

136-70 

Feb  3 

SHERIFFS. 

COMPENSATION  AND 

FEES. 

With  respect  to  Paragraph  3  of  Section  57.407  and  Paragraph  3  of 
Section  57.409,  V.A.M.S.  (Senate  Bill  No.  165,  75th  General 

Assembly),  which  require  that  the  sheriffs  of  third  and  fourth  class 
counties  pay  fees  collected  by  them  In  civil  matters  Into  the  county 
treasury,  except  the  charges  for  each  mile  traveled,  that  such 
sheriffs  are  not  to  collect  charges  for  services  where  such  charges 
are  payable  out  of  the  county  treasury. 

138-70 

Mar  18 

TAXATION  (SALES  AND 
USE). 

MOTOR  VEHICLES. 

The  trade-in  allowance  In  Section  144.025,  RSMo  Supp.  1967,  does 
not  apply  to  any  article.  Including  an  automobile,  on  which  a  sales 
or  use  tax  has  not  been  paid  to  Missouri.  Therefore,  sales  tax  Is  due 
on  the  full  purchase  price  of  a  new  automobile  purchased  In 

Missouri  when  an  automobile  registered,  purchased  and  driven  for 

90  days  In  good  faith  In  another  state  Is  used  as  a  trade-in. 

140-70 

Jan  28 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

141-70 

May  7 

JUVENILE  OFFICERS. 

PROSECUTING 

ATTORNEYS. 

SHERIFFS. 

Prosecuting  attorneys  and  sheriffs  or  other  law  enforcement 
officers  occupy  positions  that  are  Incompatible  with  and  In  conflict 
with  the  position  of  the  juvenile  officer  under  the  Juvenile  Act,  and 
therefore,  such  officers  may  not  serve  as  juvenile  officers  or  deputy 
juvenile  officers. 

142-70 

Mar  18 

Opinion  letter  to  the  Honorable  James  L.  Paul 

143-70 

Apr  1 

MOTOR  VEHICLES. 

LICENSES. 

When  the  Director  of  Revenue  receives  notice  of  forfeiture  of 

collateral  under  Section  302.302,  RSMo  Supp.  1967,  he  must  assess 
the  appropriate  points.  If  notice  Is  received  that  the  forfeiture  has 
been  set  aside  or  vacated,  the  assessment  of  points  based  on  that 
forfeiture  of  collateral  Is  a  nullity  and  all  records  should  be  adjusted 
accordingly.  If  after  setting  aside  the  forfeiture  of  collateral  there  Is 
a  conviction  of  the  offense,  the  Director  must,  upon  receipt  of 
notice  of  such  conviction,  assess  points  and  take  whatever 
additional  action  that  Is  called  for  by  the  assessment  of  such  points. 

144-70 

Mar  6 

Opinion  letter  to  the  Honorable  Leon  M.  Jordan 

14S-70 

Mar  20 

CIRCUIT  CLERKS. 

The  Clerk  of  the  Circuit  Court  of  the  City  of  St.  Louis  does  not  have 
discretionary  authority  to  Invest  funds  deposited  In  the  registry  of 
the  court  In  United  States  Treasury  Notes  under  Section  483.310, 

RSMo  1959. 

146-70 

Jan  22 

ELECTIONS. 

REFERENDUM. 

GENERAL  ASSEMBLY. 

The  General  Assembly  may.  In  Its  discretion,  set  a  special  election 

date  for  a  vote  on  a  measure  which  has  been  referred  to  a  vote  of 

the  people  by  a  proper  referendum  petition. 

147-70 

Feb  3 

Opinion  letter  to  the  Honorable  James  Russell 

148-70 

Oct  5 

POLITICAL 

SUBDIVISIONS. 

SAVINGS  AND  LOAN. 

COUNTIES. 

CITIES,  TOWNS  AND 

VILLAGES. 

Section  369.325,  RSMo  1969,  does  not  violate  Article  VI,  Section  23 
of  the  Missouri  Constitution  of  1945,  and  that  any  municipality  or 
political  subdivision  of  the  State  of  Missouri  may  legally  Invest  Its 
funds  In  a  savings  and  loan  association  pursuant  to  those  conditions 
set  out  In  paragraph  1  of  Section  369.325,  RSMo  1969. 

149-70 

Apr  9 

SCHOOLS. 

CONTRACTS. 

1.  The  superintendent's  contract  was  automatically  renewed  for  the 
1969-1970  school  year  pursuant  to  Section  168.111,  RSMo  1967 

SCHOOL  CONTRACTS. 

Supp.  2.  The  resolution  of  the  school  board  in  April  1969  to  extend 
the  superintendent's  contract  for  the  1970-1971  school  year  did  not 
result  in  a  valid  employment  contract  for  the  school  year  1970- 
1971.  3.  The  School  Board  may  refuse  to  renew  the 
superintendent's  contract  for  the  school  year  1970-1971  in  the 
manner  provided  by  Section  168.111,  RSMo  1967  Supp.  4.  The 
extent  to  which  the  school  board  can  direct  control  and  specify  the 
duties  of  the  superintendent  depends  on  the  terms  of  the 
superintendent's  contract  and  on  the  provisions  of  Section  168.121, 
RSMo  1967  Supp.  pertaining  to  the  construction  of  such  contracts. 

lSO-70 

Oct  2 

Opinion  letter  to  the  Honorable  George  M.  Cook 

1S2-70 

July  10 

ROADS  AND  BRIDGES. 

A  county  which  acquires  a  road  less  than  30  feet  wide  by 
prescription  pursuant  to  Section  228.190,  RSMo  Supp.  1967,  cannot 
take  private  land  from  adjoining  landowners  in  order  to  widen  said 
road  without  instituting  proceedings  in  the  Circuit  Court. 

1S3-70 

Apr  1 

ELECTIONS. 

POLITICAL  PARTIES. 

PRIMARY  ELECTIONS. 

CANDIDATES. 

A  new  political  party  which  received  more  than  two  percent  of  the 
vote  cast  in  the  last  general  election  (November  5,  1968)  for  its 
statewide  candidate  is  an  "established  political  party"  and  entitled 
to  participate  in  the  August  1970  primary  elections  in  the  state  and 
its  political  subdivisions. 

1SS-70 

Mar  20 

COUNTY  TREASURER 

AND 

COLLECTOR. 

TOWNSHIP 

ORGANIZATION. 

It  is  the  duty  of  the  county  treasurer,  ex  officio  collector,  in  a 
county  of  township  organization  to  collect  delinquent  personal 
property  taxes  under  Section  140.730,  RSMo  1959. 

1S7-70 

Feb  9 

Opinion  letter  to  the  Honorable  James  A.  Noland,  Jr. 

1S8-70 

Mar  27 

Opinion  letter  to  Ms.  Jean  Casey 

160-70 

Withdrawn 

161-70 

Mar  4 

ELECTIONS. 

COUNTY  CLERK. 

1.  The  county  clerk  or  board  of  election  commissioners  shall 
designate  the  polling  places  which  will  be  used  for  all  elections, 
including  school  elections,  taking  place  on  April  7,  1970.  2.  The 
school  board  has  no  power  to  require  that  only  one  of  the  polling 
places  in  the  school  district  designated  pursuant  to  requirements  of 
Section  111.111  will  be  used  for  voting  on  school  issues.  3.  The 
county  clerk  or  board  of  election  commissioners  shall  designate  the 
judges  and  clerks  in  each  polling  place.  4.  The  judges  and  clerks 
designated  by  the  county  clerk  or  board  of  election  commissioners 
pursuant  to  paragraph  2  of  Section  111.111  shall  conduct  the 
election  of  April  7,  1970  for  all  subdivisions  involved.  5.  The  school 
district  has  no  power  to  designate  polling  places  in  the  rural  areas 

of  the  school  districts  In  addition  to  those  designated  pursuant  to 
paragraph  1  of  Section  111.111. 

162-70 

Feb  9 

Opinion  letter  to  Mr.  Gene  Sally 

163-70 

Mar  18 

TAXATION  (CITIES, 

TOWNS  &  VILLAGES). 
TAXATION  (SALES). 

The  sales  tax  returns  made  to  the  state  director  of  revenue  for  city 
sales  taxes  are  confidential  and  not  open  to  public  Inspection. 

164-70 

Mar  17 

Opinion  letter  to  the  Honorable  William  C.  Phelps 

167-70 

Mar  25 

Opinion  letter  to  the  Honorable  David  N.  Lawson 

168-70 

Withdrawn 

169-70 

Oct  1 

RETIREMENT  SYSTEM. 

PENSIONS. 

STATE  EMPLOYEES 

RETIREMENT  SYSTEM. 

The  Missouri  State  Employees'  Retirement  System  Is  not  compelled 
to  comply  with  the  provisions  of  a  power  of  attorney  executed  by 
one  of  Its  members  to  a  credit  union  or  any  other  lending 

Institution  for  the  purpose  of  securing  a  loan  made  by  said  member 
and  should  not  accept  the  tender  of  the  Instrument  by  a  member 
or  the  lending  Institution. 

170-70 

Nov  18 

Opinion  letter  to  Mr.  Jackson  A.  Wright 

171-70 

Feb  10 

ELECTIONS. 

SPECIAL  ELECTIONS. 

It  Is  the  opinion  of  this  office  that  all  township  and  ward 
committeemen  and  committeewomen  In  Perry  and  Ste.  Genevieve 
Counties  are  members  of  the  legislative  district  committee  of  the 
154th  legislative  district.  Such  party  legislative  district  committees 
have  authority  to  make  nominations  of  candidates  to  run  under  a 
party  designation  at  a  special  election  to  fill  a  vacancy  In  the  office 
of  representative  from  such  district  caused  by  the  death  of  the 
Incumbent.  Nominations  of  candidates  at  such  election  may  also  be 
made  by  nominating  petitions  of  electors. 

172-70 

Sept 

15 

SHERIFFS. 

CRIMINAL  COSTS. 

FEES,  COMPENSATION 

AND  SALARIES. 

A  sheriffs  fees  computed  In  accordance  with  Section  57.290,  RSMo 
1969,  Incurred  when  he  apprehends  a  person,  charged  with  the 
criminal  offense  of  breaking  jail  after  conviction,  and  transports  that 
person  from  the  county  of  his  apprehension  to  that  In  which  the 
offense  was  committed,  even  though  such  offense  be  for  breaking 
jail  after  conviction,  are  properly  Included  In  those  costs  which  may 
be  taxed  against  the  State  pursuant  to  the  provisions  of  Section 
550.020,  RSMo  1969. 

173-70 

Sept  15 

INSURANCE. 

DIVIDENDS. 

Section  375.380,  RSMo  1969,  making  It  unlawful  for  Insurance 
companies  to  pay  dividends  except  from  surplus  profits  arising  from 
the  business,  prohibits  the  payment  of  dividends  by  such  companies 
where  there  Is  no  earned  surplus  or  undistributed  profits. 

174-70 

Mar  24 

Opinion  letter  to  the  Honorable  James  L.  Paul 

176-70 

Mar  6 

Opinion  letter  to  Mr.  James  J.  Butler 

177-70 

Oct  27 

STATE  EMPLOYEES. 

WORKMEN'S 

COMPENSATION. 

A  state  employee  is  entitled  to  elect  to  receive  accrued  sick  leave 
pay  due  him  under  proper  regulations  during  a  period  of  absence 
from  work  for  which  the  employee  is  otherwise  eligible  for 
Workmen's  Compensation  (Section  287.100,  RSMo).  For  the  period 
such  sick  leave  pay  is  received.  Workmen's  Compensation  is  not  due 
the  employee  but  is  due  thereafter  to  the  extent  that  the  period  of 
entitlement  to  Workmen's  Compensation  exceeds  the  period  for 
which  sick  leave  pay  has  been  received  by  the  employee.  Sick  leave 
pay  of  a  state  employee  is  not  to  be  deducted  from  Workmen's 
Compensation  due  after  such  sick  leave  period.  If  the  regulations 
pertaining  to  the  employee  provide  that  sick  leave  is  not  granted  for 
a  period  of  absence  attributable  to  an  injury  covered  by  the 
Workmen's  Compensation  Law,  the  employee  has  no  right  to  elect 
to  receive  accrued  sick  leave  pay  for  such  a  period  of  absence.  A 
state  employee  entitled  to  elect  to  receive  accrued  sick  leave  during 
a  period  of  absence  in  preference  to  Workmen's  Compensation  is 
entitled  to  receive  the  medical  benefits  provided  for  by  Section 
287.140,  RSMo,  during  such  period. 

178-70 

Feb  16 

Opinion  letter  to  the  Flonorable  Donald  J.  Gralike 

179-70 

Mar  27 

Opinion  letter  to  the  Flonorable  Donald  L.  Gann 

181-70 

Withdrawn 

184-70 

Mar  27 

Opinion  letter  to  the  Flonorable  Flal  E.  Flunter,  Jr. 

186-70 

Mar  6 

Opinion  letter  to  Mr.  Flarry  Wiggins 

187-70 

Withdrawn 

188-70 

July  28 

TAXATION  (CITY  SALES 
TAX). 

CITY  SALES  TAX. 

If  a  sale  is  made  by  a  retail  merchant  whose  place  of  business  is 
within  the  city  limits  of  a  city  having  a  city  sales  tax,  and  the 
purchaser  takes  possession  within  the  State  of  Missouri,  then  the 
city  sales  tax  applies.  The  manner  by  which  an  order  is  received  by 
a  seller  is  irrelevant  for  the  purposes  of  the  city  sales  tax,  so  long  as 
the  goods  are  delivered  within  the  State  of  Missouri.  The  sale  is 
deemed  to  be  consummated  at  the  place  of  business  of  the  seller, 
and  this  place  of  business  is  the  tax  situs  irrespective  of  the  method 
of  delivery. 

189-70 

Apr  7 

CITIES,  TOWNS  & 

VILLAGES. 

ZONING. 

PLANNING  &  ZONING. 

An  interim  or  temporary  ordinance  enacted  by  a  fourth  class  city 
providing  that  all  territory  annexed  to  the  city  shall  be  automatically 
classified  in  the  single  family  dwelling  district  until  otherwise 
classified  by  ordinance,  is  a  valid  exercise  of  police  power. 

190-70 

Mar  19 

CITIES,  TOWNS  & 

The  state  auditor  should  not  make  an  audit  of  a  city  in  which  a 

VILLAGES. 

STATE  AUDITOR. 

PETITIONS. 

petition  has  been  presented  to  him  under  the  provisions  of  Section 
29.230,  RSMo  Supp.  1967,  such  petition  purportedly  containing 
enough  signatures  to  authorize  him  to  make  an  audit  of  such  city, 

when  he  also  receives  sworn  statements  from  Individuals  who 

allegedly  signed  the  original  petition  stating  under  oath  that  they 
did  not  sign  such  petition,  such  withdrawn  signatures  being  of 
sufficient  number  to  reduce  the  signatures  below  the  number 
necessary  to  authorize  the  state  auditor  to  make  such  audit. 

192-70 

Apr  3 

ELECTIONS. 

1.  A  county  clerk,  pursuant  to  Section  111.111,  Senate  Bill  No.  134, 
75th  General  Assembly,  need  not  designate  a  polling  place  In  each 
ward  of  a  4th  class  city  but  must  designate  a  polling  place  In  each 
precinct  or  election  district  In  a  4th  class  city.  2.  If  a  precinct  or 
election  district  Includes  part  of  a  school  district  lying  within  a  city 
and  part  outside  of  the  city,  a  county  clerk  may  designate  one 
polling  place  In  the  city  within  the  precinct  or  election  district.  3. 

The  location  of  a  polling  place  within  a  precinct  or  election  district 

Is  within  the  discretion  of  the  county  clerk.  4.  A  county  clerk 
pursuant  to  Section  111.111  Is  not  required  to  establish  a  polling 
place  In  Ward  1  or  Ward  2  of  Forsyth  but  Is  required  to  designate  a 
polling  place  In  each  precinct  or  election  district  In  Forsyth. 

Whether  It  Is  necessary  to  establish  another  polling  place  for  people 
living  outside  of  Forsyth  but  In  the  Forsyth  school  district  depends 
on  whether  these  people  live  In  the  same  precincts  and  election 
districts  located  In  Forsyth. 

194-70 

May  19 

WORKMEN'S 

COMPENSATION. 

No  clerical  employee  of  the  Division  of  Workmen's  Compensation 
can  be  paid  more  than  four  hundred  fifty  dollars  ($450.00)  per 
month.  There  can  be  no  class  of  employees  In  the  Division  of 
Workmen's  Compensation  with  any  salary  rate  between  four 
hundred  fifty  dollars  ($450.00)  and  eight  hundred  dollars  ($800.00) 
per  month. 

19S-70 

Mar  4 

ELECTIONS. 

SCHOOL  ELECTIONS. 

1.  In  the  election  on  April  7,  1970,the  school  board  of  a  six  director 
school  district  located  In  Jackson  County,  Missouri  must  conduct  Its 
election  at  the  polling  places  which  the  Jackson  County  Board  of 
Election  Commissioners  designate,  pursuant  to  paragraph  1  of 

Section  111.111  V.A.M.S.  (1969-70  Supp.),  for  voting  on  school 

Issues.  2.  A  six  director  school  district  located  In  Jackson  County, 
Missouri  must  conduct  Its  election  at  each  and  every  polling  place 
designated  by  the  Jackson  County  Board  of  Election  Commissioners, 
pursuant  to  Section  111.111  V.A.M.S.  (1969-70  Supp.),  for  voting  on 

school  Issues. 

196-70 

Mar  6 

DEPARTMENT  OF  PUBLIC 

HEALTH  AND  WELFARE. 

The  Division  of  Welfare  has  the  authority  to  enter  Into  agreements 
with  Model  City  agencies  to  provide  various  types  of  services  for 

DIVISION  OF  WELFARE. 

COOPERATIVE 

AGREEMENTS. 

low-income  residents,  and  that  the  recipients  of  such  services  may 
Include  such  persons  who  have  been  or  who  are  likely  to  become 
applicants  for  or  recipients  of  such  aid  as  well  as  those  presently 
receiving  welfare  assistance. 

197-70 

Apr  15 

TOWNSHIPS. 

OFFICERS. 

1.  A  vacancy  In  the  office  of  township  trustee  being  also  a  vacancy 

In  the  board  of  directors  of  the  township,  Is  to  be  filled  by  the 
county  court.  Both  the  township  clerk  and  the  county  clerk  have 
authority  to  administer  the  oath  of  office  to  the  newly  appointed 
township  trustee.  2.  A  vacancy  In  the  office  of  township  assessor  Is 
to  be  filled  by  action  of  the  township  board.  The  oath  of  office  of 
such  assessor  may  be  administered  by  any  officer  having  authority 
to  administer  oaths,  other  than  the  township  clerk  who  Is  ex  officio 
the  township  assessor. 

198-70 

June 

11 

ELECTIONS. 

REGISTRATION. 

County  registration  under  Chapter  114,  RSMo,  does  apply  to  and 
should  be  used  In  a  statewide  special  election  even  though  other 
political  subdivisions  are  holding  elections  at  the  same  time  thereby 
making  the  provisions  of  Section  111.111,  Senate  Bill  No.  134,  75th 
General  Assembly,  applicable.  However,  Section  162.361,  Senate  Bill 
No.  136,  75th  General  Assembly,  determines  the  extent  to  which 
county  registration  Is  applicable  to  school  elections  held  In  a  third 
class  county  when  the  school  elections  are  conducted  jointly  with  a 
statewide  special  election  pursuant  to  Section  111.111. 

199-70 

Mar  4 

ELECTIONS. 

SPECIAL  ELECTIONS. 

SCHOOL  ELECTIONS. 

1.  The  county  clerk  Is  not  required  by  Section  111.111,  Senate  Bill 

No.  134  of  the  75th  General  Assembly,  V.A.M.S.  (1969-70  Supp.)  to 
designate  one  polling  place  In  each  of  the  two  wards  In  Crane, 
Missouri.  The  residents  of  the  City  of  Crane  who  reside  In  the  Crane 
School  District  will  vote  on  all  propositions  on  which  they  are 
entitled  to  vote  on  April  7,  1970,  Including  school  Issues,  at  the 
polling  place  or  places  designated  by  the  county  clerk  pursuant  to 
Section  111.111.  2.  Pursuant  to  paragraph  2  of  Section  111.111,  the 
county  clerk  designates  the  election  judges  and  election  clerks  to 
conduct  the  election  on  April  7,  1970,  at  each  polling  place 
designated  by  the  clerk  pursuant  to  paragraph  1  of  Section  111.111. 
The  reference  to  the  city  clerk  In  Section  79.030,  RSMo  1959,  does 
not  apply  to  the  election  to  be  held  on  April  7,  1970.  Four  election 
judges  and  two  election  clerks,  or  under  certain  circumstances,  six 
judges  and  four  clerks  shall  be  appointed  for  each  precinct  pursuant 
to  Sections  111.181  and  111.231,  Senate  Bill  No.  134  of  the  75th 
General  Assembly,  V.A.M.S.  (1969-70  Supp).  3.  There  Is  no  authority 
for  the  county  clerk  to  furnish  ballots  for  school  elections  or  ballots 
for  city  elections  In  fourth  class  cities. 

200-70 

Mar  9 

USURY. 

Direct  loans  by  Veterans  Administration  are  not  subject  to  Missouri 

usury  statutes. 

202-70 

Apr  15 

CORPORATIONS. 

FEES. 

CONSTITUTIONAL  LAW. 

1.  In  accordance  with  subsection  5  of  Section  351.585,  RSMo  Supp. 
1967,  a  foreign  corporation  seeking  to  do  business  In  Missouri  can 
be  required  to  pay  a  qualification  fee  to  Missouri  on  the  value  of  all 
Its  property  to  be  used  In  this  state  when  the  authorized  par  value 
capital  of  the  corporation  Is  less  than  the  value  of  Its  property  In 
this  state.  2.  Subsection  5  of  Section  351.585,  RSMo  Supp.  1967, 
does  not  place  a  burden  on  Interstate  commerce  which  violates 
Article  1,  Section  8  of  the  United  States  Constitution. 

204-70 

Mar  4 

Opinion  letter  to  the  Honorable  James  A.  Noland,  Jr. 

20S-70 

Mar  17 

HOUSING  AUTHORITIES. 

CITIES,  TOWNS  AND 

VILLAGES. 

Sections  99.010  to  99.230  of  the  Revised  Statutes  of  Missouri,  "The 
Housing  Authorities  Law",  authorizes  cities  to  determine  and 
declare  the  need  for  a  housing  authority  upon  a  finding  that 
Insanitary  or  unsafe  Inhabited  dwelling  accommodations  exist  In 
such  city  or  that  there  Is  a  shortage  of  safe  or  sanitary  dwelling 
accommodations  In  such  city  available  to  persons  of  low  Income  at 
rentals  they  can  afford.  The  cities  have  no  authority  to  declare  a 
need  for  a  limited  housing  authority  under  the  provisions  of  the 
Housing  Authorities  Law. 

206-70 

Mar  19 

Opinion  letter  to  the  Honorable  Joe  D.  Holt 

207-70 

May  15 

BANKS. 

BRANCH  BANKS. 

TRUST  COMPANIES. 

The  establishment  of  an  office  by  a  bank  and  trust  company 
separate  and  apart  from  Its  main  banking  facility  at  which  Its  trust 
officers  are  available  to  the  public  constitutes  the  establishment  of 
a  branch  and  the  establishment  of  such  a  branch  Is  not  permitted 

under  Section  362.105. 

209-70 

Apr  2 

SCHOOLS. 

STATE  AID. 

General  Assemblies  meeting  subsequent  to  the  regular  session  of 
the  Seventy  Fifth  General  Assembly  are  not  required  to  make  any  of 
the  appropriations  stated  In  Sections  149.010,  149.020,  149.030, 
163.031,  163.036  and  163.161  enacted  by  the  Seventy  Fifth  General 
Assembly  and  referred  to  as  the  School  Foundation  Law  prior  to 
making  any  appropriations  for  purposes  lower  In  priority  than  the 
support  of  public  schools  as  listed  In  Section  36,  Article  III,  Missouri 
Constitution.  The  General  Assembly  must  still  comply,  however, 
with  Section  3(b),  Article  IX  of  the  Missouri  Constitution  requiring 
that  at  least  twenty-five  percent  of  the  state  revenue  be 
appropriated  annually  for  the  support  of  the  free  public  schools. 

210-70 

June  2 

SCHOOL  ELECTIONS. 

ELECTIONS. 

BALLOTS. 

REGISTRATION. 

1.  When  school  elections  are  held  In  conjunction  with  any  general, 
primary  or  special  election  pursuant  to  the  requirements  of  Section 
111.111,  Senate  Bill  No.  134,  75th  General  Assembly,  the  procedure 
for  handling  voted  ballots,  poll-books  and  tally  sheets  after  the  polls 

have  closed  is  set  forth  in  Sections  111.531,  111.551,  111.561, 
111.571,  111.581  and  111.591,  V.A.M.S.,  Senate  Bill  No.  134,  75th 
General  Assembly.  2.  Pursuant  to  the  requirements  of  Section 
162.361,  Senate  Bill  No.  136,  75th  General  Assembly,  all  school 
elections  conducted  in  school  districts  containing  a  city  having  not 
less  than  10,000  or  more  than  50,000  inhabitants  should  be 
conducted  in  such  city  in  accordance  with  the  laws  regulating  the 
registration  of  voters  within  such  city.  Qualified  voters  of  such  a 
school  district  residing  outside  the  corporate  limits  of  the  city  shall 
sign  an  affidavit  as  to  their  residency  within  the  school  district  as 
required  by  Section  162.361. 

211-70 

May  6 

SCHOOLS. 

TEACHERS. 

The  $34,000  in  additional  school  moneys,  which  the  Macon  School 
District  R-l  estimates  it  will  receive  from  the  state,  may  not  be 
legally  paid  by  the  district  to  and  among  all  teachers  already  under 
contract  with  the  district  for  the  1969-1970  school  year. 

212-70 

Apr  21 

AGRICULTURE. 

RULES  AND 

REGULATIONS. 

Pursuant  to  Section  196.886(1),  RSMo  1959,  no  person,  firm, 
association  or  corporation  shall  manufacture  and  sell  ice  cream  and 
related  frozen  food  products  in  containers  unless  each  container 
shall  bear  the  name  of  the  manufacturer  on  the  body  or  lid  of  such 
container,  and  that  the  Department  of  Agriculture  is  not  authorized 
to  promulgate  a  regulation  which  would  allow  a  code  number  or 
other  technical  symbol  to  be  placed  on  the  container  instead  of  the 

name  of  the  manufacturer. 

213-70 

May  7 

RELIGION. 

MERIT  SYSTEM. 

MENTAL  HEALTH. 

The  Division  of  Mental  Health  may  employ  persons  who  have 
education  or  experience  in  Divinity  and  Theology  regardless  of 
whether  or  not  they  are  ordained  ministers  to  act  as  pastoral 
counselors  under  the  supervision;  of  and  as  required  by  licensed 
physicians  and  so  long  as  such  persons  do  not  espouse  a  religion  or 
perform  sacerdotal  functions  in  their  employment  there  is  no 
violation  of  the  provisions  of  the  Missouri  Constitution  which 
prohibit  support  of  any  priest,  preacher,  minister  or  teacher  as 
such.  Such  counselors  as  employees  of  the  Division  of  Mental 

Health  and  under  the  Department  of  Public  Health  and  Welfare  are 
required  to  be  under  the  classified  merit  system. 

21S-70 

Aug  7 

CITIES,  TOWNS  & 

VILLAGES. 

ROADS  &  BRIDGES. 

CITY  STREETS. 

A  fourth  class  city  which  makes  street  improvements  and  repairs 
under  Section  88.703,  RSMo  1969,  can  defray,  by  proper  ordinance, 
out  of  general  revenue  the  cost  of  said  improvements  or  repairs 
which  abutts  city  owned  property,  and  that  all  other  street 
improvements  and  repairs  under  Section  88.703  must  be  paid  for 
proportionately  by  the  abutting  property  owners. 

216-70 

July  31 

Opinion  letter  to  the  Honorable  Frank  L.  Mickelson 

217-70 

May  1 

CIRCUIT  CLERKS. 

Pursuant  to  the  provisions  of  Section  55.220,  RSMo  1959,  the 
circuit  clerk  in  second  class  counties  is  required  to  file  with  the 
county  auditor  a  monthly  statement  showing  all  moneys  and  fees 
received  by  him  by  virtue  of  his  office  and  all  sums  paid  by  him,  to 
whom  paid  and  for  what  purpose  regardless  of  the  source  of  such 
funds  or  of  the  persons  entitled  to  receive  payment. 

219-70 

Withdrawn 

220-70 

Withdrawn 

221-70 

June 

16 

SHERIFFS. 

COMPENSATION. 

Sections  57.407  and  57.409,  V.A.M.S.,  S.B.  No.  165,  75th  General 
Assembly,  require  that  sheriffs  of  third  and  fourth  class  counties  pay 
all  fees  collected  by  them  after  October  13,  1969,  in  civil  matters 
into  the  county  treasury  regardless  of  whether  such  fees  were  for 
services  by  them  or  their  predecessors  in  office  prior  to  such  date. 

222-70 

Sept  28 

MERIT  SYSTEM. 

With  respect  to  establishment  of  cafeterias  and  charging  for  meals 
to  employees  in  institutions  under  the  merit  system  that  the 
Personnel  Division  has  no  authority  to  establish  charges  for  such 
meals  but  that  the  appointing  authorities  do  have  the  authority  to 
determine  whether  meals  will  be  furnished  to  employees  and  to 
determine  the  charge  for  such  meals  which  is  to  be,  with  some 
exceptions,  related  to  the  actual  cost  of  such  meals  to  the  state. 

223-70 

Mar  26 

CORPORATIONS  NOT- 

FOR-PROFIT. 

USURY. 

Corporations  organized  under  Chapters  352,  RSMo  (pro-forma 
decree)  and  355,  RSMo  (general  not-for-profit)  can  not  interpose 
defense  of  usury,  nor  can  they  sue  for  and  recover  allegedly 
usurious  interest  under  Section  408.050,  RSMo  1959. 

22S-70 

July  20 

SCHOOLS. 

ELECTIONS. 

A  six-director  school  district  may  accept  money  donated  to  the 
district  by  a  dealer  in  bonds  for  the  purpose  of  defraying  the  cost  of 
an  election  on  the  question  of  whether  the  district  should  incur 

bonded  debt. 

226-70 

July  1 

RECORDER  OF  DEEDS. 

REAL  ESTATE. 

The  term  "any  instrument  conveying  real  property  or  any  interest 
therein"  as  used  in  Senate  Bill  No.  22,  75th  General  Assembly,  refers 
to  any  instrument  or  document  that  passes  from  one  party  to 
another  any  legal  or  equitable  interest  in  real  property,  whether 
such  instrument  or  document  be  a  Deed,  Will  or  other  instrument, 
and  that  such  language  is  broad  enough  to  cover  those  forms  and 

orders  of  the  Probate  Court  such  as  Orders  of  Distribution  and 

Orders  Approving  Wills  and  Orders  of  the  Circuit  Court  which  do  in 
fact  convey  or  pass  any  interest  in  real  estate. 

229-70 

Withdrawn 

230-70 

Sept  15 

MOTOR  VEHICLES. 

1.  A  person  operating  construction  equipment  (not  a  road  machine 

DRIVERS'  LICENSES. 

or  an  implement  of  husbandry)  on  a  public  highway  is  required  to 
have  a  license  as  an  operator  under  Chapter  302,  RSMo  1969,  but  is 
not  required  to  have  a  chauffeur's  license.  2.  A  person  must  be 
sixteen  years  of  age  before  he  can  be  licensed  under  Chapter  302 
as  an  operator  of  such  construction  equipment  on  the  public 
highways. 

231-70 

Mar  17 

Opinion  letter  to  the  Honorable  William  J.  Esely 

2?,2-lQ 

Apr  21 

COUNTIES. 

COUNTY  COURTS. 

NEWSPAPERS. 

A  county  of  the  third  class  in  which  there  is  more  than  one  qualified 
newspaper  is  not  required  to  award  the  printing  of  the  county 
financial  statement  on  competitive  bids. 

233-70 

July  1 

PUBLIC  FUNDS. 

MAGISTRATE  CLERK. 

DEPUTY  MAGISTRATE 

CLERK. 

A  deputy  magistrate  clerk  of  a  third  class  county  who  loses  public 
funds  in  his  possession  is  primarily  liable  for  the  loss.  In  the  event 
of  his  default  in  payment  his  surety  is  liable  for  said  loss.  Liability 
for  the  loss  of  the  public  funds  also  lies  with  the  magistrate  clerk 
and  his  surety. 

234-70 

Mar  23 

Opinion  letter  to  the  Honorable  Charles  S.  Broomfield 

236-70 

May  1 

PUBLIC  WATER  SUPPLY 

DISTRICTS. 

TAXATION 

(EXEMPTIONS). 

Public  water  supply  districts  formed  under  the  provisions  of  Section 
247.010  to  247.220,  RSMo,  are  not  subject  to  the  payment  of 
property  taxes. 

237-70 

Apr  3 

ELECTIONS. 

ELECTION  JUDGES. 

Committeemen  and  committee-women  of  both  political  parties  are 
not  qualified  to  serve  as  election  judges  and  clerks  under  the  terms 
of  Section  111.171,  V.A.M.S.,  1969-70  Cum.  Supp. 

238-70 

Apr  7 

CONSTITUTIONAL  LAW. 

ZONING. 

SCENIC  RIVERS. 

1.  It  is  within  the  police  power  for  the  state  to  enact  zoning  laws 
restricting  the  use  of  property  when  reasonably  necessary  for  the 
promotion  of  public  health,  safety,  morals  and  general  welfare.  2. 
That  if  such  law  is  necessary  for  the  promotion  of  the  public  health, 
safety,  morals  and  general  welfare,  it  does  not  constitute  the  taking 
of  private  property  without  due  process  of  law  in  violation  of 

Article  1,  Sections  10,  26,  27  and  28  of  the  Constitution.  3. 

Whether  the  proposed  act  creating  the  Missouri  Scenic  Rivers 

System  is  reasonable  and  necessary  for  the  promotion  of  the  public 
health,  safety,  morals  and  general  welfare  depends  upon  the  facts 
and  evidence  —  which  will  have  to  be  determined  by  a  court. 

239-70 

Withdrawn 

241-70 

Apr  3 

Opinion  letter  to  the  Honorable  Omer  H.  Avery 

246-70 

Apr  3 

ELECTIONS. 

COMMITTEEMEN  AND 

COMMITTEEWOMEN. 

A  person  may  file  for  election  as  a  Committeeman  or 

Committeewoman  and  also  file  an  additional  declaration  of 

candidacy  for  another  state  or  county  office. 

249-70 

Apr  20 

Opinion  letter  to  Mr.  G.  L.  Donahoe 

2S1-70 

Mar  25 

Opinion  letter  to  Mr.  Joseph  Jaeger,  Jr. 

252-70 

Withdrawn 

254-70 

Oct  6 

PLANNING  &  ZONING. 

COUNTY  PLANNING  & 

ZONING. 

The  Cass  County  Planning  Commission  may  not  Impose  regulations 
or  require  permits  with  respect  to  lands  used  or  to  be  used  for  the 
raising  of  crops  which  may  Include  grassland.  This  restriction  Is 
applicable  with  respect  to  land  used  or  to  be  used  for  the 
enumerated  purposes  and  does  not  extend  to  land  devoted  to 
other  uses  although  owned  by  the  same  landowner.  The  county 
court  may  not  require  permits  on  the  construction  or  alteration  of 
farm  buildings  or  farm  structures.  In  determining  whether  to 
regulate  the  construction  or  alteration  of  a  particular  building  or 
structure,  the  use  of  the  building  or  residence  as  a  farm  building  or 
farm  structure  must  be  determined  by  examining  the  relationship 
of  the  building  to  the  farming  activities. 

255-70 

Withdrawn 

256-70 

Aug  25 

Opinion  letter  to  the  Honorable  Hugh  A.  Sprague 

257-70 

June  1 

PATHOLOGY. 

PHYSICIANS  AND 

SURGEONS. 

DOCTORS. 

Pathology  Is  a  branch  of  the  practice  of  medicine  within  the 
provisions  of  Chapter  334,  RSMo,  and  a  profession  under  the 
jurisdiction  of  the  State  Board  of  Registration  for  the  Healing  Arts, 
and  that  an  Individual  must  be  licensed  by  the  Board  before  he  can 
lawfully  practice  pathology.  The  prosecuting  and  circuit  attorneys 
have  the  responsibility  for  criminal  prosecutions  arising  out  of 
violations  of  said  chapter. 

259-70 

May  11 

Opinion  letter  to  the  Honorable  J.  Anthony  Dill 

260-70 

Oct  6 

COUNTIES. 

COUNTY  COURT. 

COUNTY  FUNDS. 

ROADS  AND  BRIDGES. 

County  road  and  bridge  funds  cannot  be  transferred  to  the  general 
revenue  fund  of  the  county  and  then  used  to  pay  the  salary  of  the 
different  county  officials  and  employees  for  any  services  rendered 
by  them. 

261-70 

May  13 

Opinion  letter  to  the  Honorable  Frank  L.  MIckelson 

262-70 

Oct  5 

Opinion  letter  to  Mr.  Howard  L.  McFadden 

265-70 

Withdrawn 

266-70 

May  15 

Opinion  letter  to  Mr.  Harry  Wiggins 

271-70 

May  8 

MUNICIPAL  HOUSING 

AUTHORITY. 

LAND  CLEARANCE  FOR 

REDEVELOPMENT 

Municipal  housing  authorities  and  land  clearance  for  redevelopment 
authorities  are  authorized  to  agree  to  pay  the  "going  federal  rate  of 
Interest"  on  contracts  entered  Into  with  the  federal  government  for 
planning  advances  and  contributions. 

AUTHORITY. 

INTEREST. 

273-70 

Apr  23 

Opinion  letter  to  the  Honorable  Joe  D.  Holt 

276-70 

May  22 

CONSTITUTIONAL  LAW. 

PHYSICIANS  & 

SURGEONS. 

The  provision  of  Section  334.031,  RSMo  1959  which  requires  that 
candidates  for  licenses  as  physicians  and  surgeons  in  the  State  of 

Missouri  shall  be  citizens  of  the  United  States  is  unconstitutional. 

277-70 

Apr  16 

Opinion  letter  to  the  Honorable  James  S.  Stubbs 

278-70 

Apr  27 

Opinion  letter  to  Mr.  Joseph  Jaeger,  Jr. 

279-70 

June 

19 

INTEREST. 

STATE  TREASURER. 

In  computing  interest  with  respect  to  time  deposits  of  state 
moneys,  the  State  Treasurer  should  apply  with  respect  to  deposits 
held  by  the  bank  for  any  calendar  quarter  or  portion  of  a  calendar 
quarter,  the  formula  rate  which  is  applicable  for  the  quarter  in 
which  those  deposits  are  held.  The  applicable  formula  rate  is  the 
rate  computed  as  set  forth  in  the  statute  which  is  compiled  from 
data  available  in  the  quarter  prior  to  the  quarter  in  which  the 
deposits  are  held  and  which  formula  rate  is  computed  within  the 
quarter  in  which  the  deposits  are  held.  If  the  maximum  rate 
permitted  by  federal  law  is  less  than  the  formula  rate  then  that 
figure  must  necessarily  be  used. 

280-70 

May  6 

Opinion  letter  to  Mr.  Joseph  Jaeger,  Jr. 

281-70 

Withdrawn 

282-70 

July  1 

PRIVATE  WATCHMEN. 

POLICE. 

ST.  LOUIS  CITY. 

Employees  of  Brink's,  Inc.  who  act  as  armed  guards  within  the  City 
of  St.  Louis,  must  be  licensed  by  the  Board  of  Police  Commissioners 
of  the  City  of  St.  Louis. 

286-70 

July  10 

SCHOOLS. 

The  board  of  education  of  a  school  district  (except  a  metropolitan 
school  district  which  is  not  included  in  this  opinion)  may  not  enter 
into  a  written  contract  providing  for  the  placing  of  advertising 
posters  on  the  interior  of  school  buses. 

287-70 

May  7 

Opinion  letter  to  the  Honorable  John  C.  Vaughn 

288-70 

Apr  29 

SOCIAL  SECURITY. 

COUNTY  ASSESSORS. 

COUNTY  COLLECTORS. 

1.  The  county  is  liable  for  payment  of  the  tax  on  wages  paid  by  the 
county  to  its  Collector,  his  deputy  and  clerical  employees,  without 
limitation  except  as  contained  in  the  Social  Security  Act.  Payment  by 
the  Collector  of  wages  to  deputy  and  clerical  personnel  from  the 
amount  the  Collector  is  authorized  to  retain  for  deputy  and  clerical 
hire  under  Section  52.280,  House  Bill  No.  399,  75th  General 
Assembly,  is  payment  by  the  county  insofar  as  social  security  is 
concerned.  2.  The  county  is  liable  for  payment  of  tax  on  wages  paid 
by  the  county  to  clerical  and  stenographic  assistants  of  a  third  class 

county  assessor. 

291.-70 

Apr  10 

Opinion  letter  to  the  Honorable  William  Y.  McCaskill 

292-70 

July  28 

ELECTIONS. 

CITY  ELECTIONS. 

CITIES,  TOWNS 

AND  VILLAGES. 

If  the  City  of  Kirksville  schedules  an  election  on  the  same  date  as  a 
state-wide  primary  election,  the  provisions  of  Section  111.111, 

RSMo  1969  are  automatically  applicable.  Furthermore,  the  Adair 
County  Court  has  no  power  or  authority  to  prevent  the  City  from 
scheduling  an  election  on  the  same  day  as  a  statewide  primary 

election. 

293-70 

June  1 

CONSTITUTIONAL  LAW. 

APPROPRIATIONS. 

SCHOOLS. 

STATE  UNIVERSITY. 

STATE  COLLEGES. 

The  term  "public  education"  as  used  in  Article  III,  Section  36  of  the 
Missouri  Constitution  includes  within  its  meaning  and  refers  to 
appropriations  for  state  colleges,  universities,  public  schools  and 
junior  college  districts. 

294-70 

July  17 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

296-70 

Aug  21 

COUNTIES. 

CITIES,  TOWNS,  AND 

VILLAGES. 

TAXATION  (CITIES 

TOWNS  AND  VILLAGES). 

COOPERATIVE 

AGREEMENTS. 

The  county  court  of  Clay  County  and  a  municipality  of  said  county 
may  enter  into  a  contract,  under  the  cooperative  agreement  statute 
(Section  70.220,  RSMo  1969)  whereby  the  municipality  may  use  the 
county  computer  and  the  tax  information  stored  thereon,  for  the 
purpose  of  mechanically  producing  a  tax  statement  for  each 
individual  taxpayer. 

297-70 

Withdrawn 

298-70 

Oct  1 

MOTOR  VEHICLES. 

LICENSES. 

MOTOR  VEHICLE 

LICENSES. 

A  resident  of  Missouri  who  is  a  partner  of  a  Kansas  firm  that  is  a 
registered  motor  vehicle  dealer  in  Kansas  may  operate  a  motor 
vehicle  owned  by  the  Kansas  firm  in  Missouri  using  only  the  Kansas 
dealership  license  plates. 

300-70 

July  2 

SCHOOLS. 

CITIES,  TOWNS  AND 

VILLAGES. 

BONDS. 

ELECTIONS. 

There  is  no  procedure  which  would  authorize  setting  aside  a  school 
levy  election  because  of  a  shortage  of  ballots. 

301-70 

Oct  27 

ELECTIONS. 

ELECTION  JUDGES. 

COMMITTEEMEN  AND 

COMMITTEEWOMEN. 

Section  111.171,  RSMo  1969,  prohibits  committeemen  and 
committeewomen  from  serving  as  election  judges  and  clerks  (1)  in 
any  election  conducted  by  a  county  clerk  or  a  board  of  election 
commissioners  or  (2)  in  any  election  in  which  a  countywide 
proposition  is  on  the  ballot  or  (3)  in  any  election  in  which 
candidates  for  county  office  are  on  the  ballot. 

302-70 

May  25 

SCHOOLS. 

STATE  AID. 

Section  163.081,  RSMo  1967  Supp.,  expresses  the  intent  of  the 
legislature  to  make  three  distributions  of  moneys  out  of  the  State 

APPROPRIATIONS. 

COMPTROLLER. 

Public  School  Fund  and  that,  under  the  circumstances  set  forth  in 
your  opinion  request,  it  would  not  be  in  substantial  compliance  with 
this  intent  to  make  a  supplementary  distribution  of  state  school 
moneys  after  the  March  15th  distribution  but  before  the  September 

15th  distribution. 

304-70 

May  7 

SHERIFF. 

COMPENSATION. 

A  sheriff  appointed  trustee  to  execute  a  deed  of  trust  pursuant  to 
Section  433.340,  RSMo  1959,  acts  in  his  official  capacity  and  must 
pay  all  fees  and  compensation  collected  by  reason  thereof  into  the 
county  treasury  in  counties  of  the  third  and  fourth  class  under  the 
provisions  of  Paragraph  3  of  Section  57.407  and  Paragraph  3  of 
Section  57.409,  both  as  amended  by  House  Bill  No.  165  of  the  75th 
General  Assembly.  When  a  deed  of  trust  provides  that  in  the  event 
the  named  trustee  shall  refuse  or  fail  to  act,  the  then  sheriff  of  the 
county  shall  execute  the  trust,  the  sheriff  is  not  acting  officially  but 
in  his  private  capacity,  and  such  compensation  as  he  receives  for 
the  services  is  not  required  to  be  paid  into  the  county  treasury. 

306-70 

July  28 

ELECTIONS. 

ELECTION  JUDGES. 

ELECTION  CLERKS. 

COMPENSATION. 

Section  111.241,  RSMo  1969,  applicable  to  certain  election  judges 
and  clerks,  does  not  limit  the  compensation  for  such  judges  and 
clerks  to  $12.00  per  day,  but  provides  that  the  compensation  shall 
be  at  least  $12.00  per  day. 

307-70 

June 

25 

TAXATION 

(EXEMPTIONS). 

Under  Article  X,  Section  6  of  the  Constitution  and  Section  137.100, 
RSMo  Supp.  1967,  a  building  in  the  course  of  construction  intended 
to  be  used  for  charitable  purposes  but  not  so  used  at  the  time  fixed 
for  assessment  of  taxes  is  not  exempt  from  taxation. 

308-70 

Withdrawn 

311-70 

Sept  25 

TAXATION  (INTANGIBLE). 

1.  Time  charges  in  excess  of  the  cash  sale  price  under  a  retail 
charge  agreement  or  a  retail  time  contract,  which  establishes  a  time 
sale  price  as  defined  in  Section  408.250,  RSMo  1969,  do  not 
constitute  "yield"  within  the  meaning  of  the  Intangible  Personal 
Property  Tax  Law.  2.  The  full  time  sale  price  under  a  retail  charge 
agreement  or  a  retail  time  contract,  including  the  cash  sale  price 
and  the  time  charge  as  defined  in  Section  408.250,  RSMo  1969,  is 
subject  to  the  Missouri  sales  tax  provided  in  Chapter  144,  RSMo 

1969. 

312-70 

Nov  4 

SCHOOLS. 

INSURANCE. 

All  functions  which  a  school  district  is  authorized  to  perform  are 
"governmental"  functions  and  the  school  district  is  not  liable  for  its 
negligence  while  performing  those  functions.  Therefore,  a  school 
district  may  not  expend  public  funds  to  purchase  liability  insurance 
to  protect  itself  from  liability  resulting  from  authorized  functions  of 
the  district  such  as  allowing  its  swimming  pool  and  auditorium  to  be 
used  by  non-profit  organizations,  repairing  automobiles  through  a 

district's  Vocational  Technical  School,  and  licensing  concessionaires 

at  athletic  events. 

313-70 

June  3 

AIR  POLLUTION. 

AIR  CONSERVATION. 

The  Missouri  Air  Conservation  Commission  has  the  authority  to 
grant  variances  from  the  provisions  of  Regulation  X,  Section  B, 
Paragraph  1,  of  the  "Air  Quality  Standards  and  Air  Pollution  Control 
Regulations  for  the  St.  Louis  Metropolitan  Area." 

314-70 

Withdrawn 

31S-70 

June 

12 

Opinion  letter  to  the  Honorable  James  L.  Paul 

316-70 

May  15 

Opinion  letter  to  the  Honorable  Kenneth  J.  Rothman 

317-70 

Withdrawn 

318-70 

Dec  1 

Opinion  letter  to  the  Honorable  Clarence  W.  Hawk 

320-70 

Aug  21 

ROADS  AND  BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

(1)  County  Aid  Road  Trust  Funds  derived  from  motor  fuel  taxes  may 
be  expended  by  a  county  court  on  roads  located  in  a  special  road 
district.  (2)  Such  funds  may  not  be  expended  by  the  county  court 
on  bridges  located  in  a  special  road  district.  (3)  A  county  court 
cannot  be  compelled  to  spend  such  funds  in  a  special  road  district. 

321-70 

Oct  5 

Opinion  letter  to  the  Honorable  Don  W.  Kennedy 

322-70 

Aug  31 

MOTOR  VEHICLES. 

DRIVERS'  LICENSES. 

A  person,  resident  or  nonresident,  whose  Missouri  operator's 
license  has  been  revoked  by  reason  of  accumulation  of  points  as 
provided  by  Section  302.304(3),  RSMo  1969,  cannot  legally  operate 
a  motor  vehicle  in  the  State  of  Missouri  under  a  license  issued  by 

another  state. 

323-70 

July  22 

CITY  COLLECTOR. 

CITY  ASSESSOR. 

When  the  office  of  city  assessor  and  city  collector  are  both  elective 
offices  under  the  ordinances  of  a  city  of  the  fourth  class  the  duties 
of  the  office  of  city  assessor  are  not  repugnant  or  incompatible  with 
those  of  the  city  collector  and  one  person  may  hold  both  offices  at 

the  same  time. 

325-70 

Withdrawn 

326-70 

Sept  28 

REAL  ESTATE  BROKER. 

REAL  ESTATE 

COMMISSION. 

LICENSES. 

CRIMINAL  LAW. 

The  offering  of  free  radios  or  free  dinners  by  a  licensed  real  estate 
broker  in  order  to  induce  the  public  to  attend  a  meeting  at  which 
said  broker  solicits  or  offers  for  sale  real  property  in  a  development 
within  or  outside  the  State  of  Missouri  constitutes  soliciting  or 
offering  to  sell  real  property  by  offering  prizes  for  the  purpose  of 
influencing  a  purchaser  or  prospective  purchaser  of  real  property  is 
in  violation  of  Section  339.100(11),  RSMo  1969. 

327-70 

Aug  6 

DIVISION  OF  MENTAL 

Persons  committed  to  state  mental  hospitals  pursuant  to  provisions 

HEALTH. 

of  Section  552.040,  RSMo  1969,  relating  to  the  commitment  and 
release  procedures  of  persons  acquitted  on  grounds  of  mental 
disease  or  defect,  may  be  placed  on  convalescent  status  by  the 
heads  of  such  facilities  pursuant  to  the  provisions  of  Section 

202.830,  RSMo  1969,  and  the  heads  of  such  facilities  are  not 
required  to  apply  for  a  "conditional"  release  by  the  court  where  the 
committed  person  was  tried.  The  courts  have  no  power  to  restrict 
or  abrogate  the  authority  of  the  heads  of  facilities  to  place  such  a 
person  on  convalescent  status  under  the  provisions  of  Section 
202.830  although  such  heads  of  facilities  cannot  grant  a  final 

release  under  that  section  but  must  obtain  an  order  of  the  court 

under  Section  552.040  to  release  the  committed  person 
unconditionally. 

328-70 

Withdrawn 

329-70 

Sept  30 

MARRIAGES. 

RECORDER  OF  DEEDS. 

The  marriage  license  form  provided  in  Section  451.080,  RSMo  1969, 
is  not  mandatory  but  may  be  revised  in  order  to  accommodate  the 
provisions  of  Section  451.100,  RSMo  1969,  which  authorizes 
religious  organizations  of  this  state  to  solemnize  marriages.  When  a 
marriage  is  solemnized  by  a  religious  organization  and  not  by  a 
minister  or  other  authorized  individual  such  organization  must 
designate  some  person  to  certify  that  the  marriage  was  performed 
by  the  religious  body  according  to  its  regulations  and  customs  and 
that  at  least  one  of  the  parties  thereto  is  a  member  of  such 
organization. 

331-70 

May  26 

CRIMINAL  COSTS. 

COMPTROLLER. 

An  information  which  alleges  that  the  defendant  did:  "willfully, 
unlawfully,  feloniously  and  with  malice  aforethought",  but  does  not 
contain  the  phrase  "on  purpose"  is  insufficient  to  charge  a  violation 

of  Section  559.180  RSMo  1959  and  the  State  of  Missouri  is  not 

liable  for  payment  of  the  costs  in  such  a  case. 

332-70 

June  8 

SOIL  AND  WATER 

COMMISSION. 

COUNTY  COURTS. 

TAXATION. 

When  the  governing  body  of  a  watershed  subdistrict  levies  a  tax 
pursuant  to  Sections  278.240  and  278.250,  RSMo  Supp.  1967,  and 
certifies  the  levy  to  the  county  court,  the  county  court  and 
appropriate  county  officials  must  levy  and  collect  the  tax. 

333-70 

May  28 

METROPOLITAN  SEWER 

DISTRICT. 

The  Metropolitan  St.  Louis  Sewer  District  has  authority  to  spend 
money  for  planning  and  surveys  outside  its  boundaries. 

334-70 

July  31 

ASSESSMENT  OF  REAL 

PROPERTY. 

ASSESSORS. 

REAL  PROPERTY. 

TAXATION. 

An  assessor  cannot  assess  real  property  in  subsequent  years  for  any 
prior  year  in  which  such  real  estate  was  assessed  even  though  the 
assessor  was  not  aware  of  the  fact  that  improvements  were  on 
such  land  on  January  1  of  the  prior  year  when  the  land  and  the 
improvements  were  owned  by  the  same  person  as  of  January  1  of 
the  prior  year. 

334a-70 

Sept  16 

Opinion  letter  to  Mr.  Jim  T.  Reid 

33S-70 

July  1 

FIRE  PROTECTION 

DISTRICTS. 

A  fire  protection  district  may  be  formed  in  a  third  class  county 
under  Chapter  321,  RSMo  as  amended.  A  fire  protection  district 
cannot  be  formed  to  encompass  an  area  or  territory  in  more  than 
one  county. 

337-70 

Withdrawn 

340-70 

May  22 

SCHOOLS. 

APPROPRIATIONS. 

CONSTITUTIONAL  LAW. 

1.  That  the  Governor  may  not  constitutionally  veto  an  appropriation 
bill  for  free  public  schools.  2.  That  the  Governor  may  not 
constitutionally  veto  any  portion  of  an  appropriation  bill  for  free 
public  schools.  3.  That  the  Governor  may  not  reduce  any  portion  of 
an  appropriation  for  public  schools.  4.  That  the  Governor,  at  his 
discretion,  may  constitutionally  control  by  allotment  or  other  means 
and  thereby  reduce  the  expenditure  of  funds  below  their 
appropriations  only  when  the  actual  revenues  are  less  than  the 
revenue  estimates  upon  which  the  appropriations  were  based.  5. 

The  phrase  "not  reduce"  for  free  public  schools,  as  found  in  Article 

IV,  Section  28,  Constitution  of  Missouri,  1945,  is  a  prohibition 
against  executive  reduction  of  any  amount  appropriated  by  the 
Legislature  to  free  public  schools.  6.  The  phrase  "revenue  estimates 
upon  which  appropriations  were  based"  refers  to  those  amounts  as 
set  forth  in  the  budget  submitted  to  the  General  Assembly,  except 
in  those  instances  in  which  the  General  Assembly  has  by  its 
appropriation  bill,  set  forth  its  estimate  of  revenues  for  the  period 
during  which  the  appropriation  was  made,  or,  if  not  specifically 
stated  in  the  appropriation  bills,  then  the  total  of  the  appropriations 
as  passed  by  the  Legislature,  would  represent  the  estimated 
revenue  upon  which  appropriations  were  based.  7.  That  the 

Governor  may  control  the  expenditure  rates  without  being  required 
to  reduce  all  appropriations  by  a  pro  rata  percentage. 

340a-70 

Mar  28 

Opinion  letter  to  the  Honorable  Christopher  S.  Bond 

342-70 

May  22 

ELECTIONS. 

ABSENTEE  VOTING. 

BALLOTS. 

1.  The  terms  "nonpartisan"  and  "independent"  as  applied  to 
candidates  for  office,  are  synonymous  and  when  necessary  for  a 
ballot  to  be  furnished  at  a  primary  election  at  which  independent  or 
nonpartisan  candidates  are  running,  such  ballot  is  a  "nonpartisan" 
ballot.  2.  Nonpartisan  ballots  are  not  to  be  furnished  at  a  primary 
election  where  there  is  not  more  than  one  candidate  for  any  office 
on  the  nonpartisan  ticket  if  such  ticket  did  not  receive  more  than 

5%  of  the  vote  for  governor  at  the  last  preceding  election  for 
governor  unless  10%  of  the  voters  voting  at  the  last  preceding 
election  for  governor  petition  for  a  ballot.  3.  War  ballots  do  not 
contain  a  nonpartisan  column  when  there  is  not  more  than  one 

candidate  for  any  office  on  the  nonpartisan  ticket  If  such  ticket  did 
not  receive  more  than  5%  of  the  vote  for  governor  at  the  last 
preceding  election  for  governor  unless  prior  to  the  printing  of  the 
war  ballots  10%  of  the  voters  voting  at  the  last  preceding  election 
for  governor  petition  for  a  ballot.  4.  An  Individual  who  receives  a 
nonpartisan  ballot  at  a  primary  election  cannot  receive  a  party 
ballot  at  such  primary  election. 

344-70 

Oct  28 

FOREST  CROP  LAND. 

TAXATION  (EXEMPTION). 

Article  X,  Section  7  of  the  Constitution  of  Missouri  does  not  permit 
the  Legislature  to  grant  partial  relief  from  taxation  of  forest  crop 
land  for  a  period  longer  than  twenty-five  years  or  to  extend  or 
renew  such  classification  of  forest  crop  land  beyond  a  period  of 
twenty-five  years. 

346-70 

Withdrawn 

348-70 

Sept  4 

TAXATION  (INTANGIBLE). 

BLIND  PERSONS. 

The  blind  pension  fund  of  the  State  of  Missouri  Is  not  entitled  to 
share  In  the  Intangible  personal  property  tax  collected  by  the  state. 

349-70 

May  27 

Opinion  letter  to  the  Honorable  Richard  Southern 

3S1-70 

Aug  3 

LABOR. 

PREVAILING  WAGE. 

A  public  school  district  which  constructs  a  school  building  under  Its 
own  supervision  and  control  without  contracting  for  construction  of 
such  building  Is  not  required  to  pay  the  "prevailing  wage"  rates 
determined  by  the  Department  of  Labor  and  Industrial  Relations. 

3S2-70 

June  2 

Opinion  letter  to  the  Honorable  Allen  S.  Parish 

3S3-70 

June 

26 

Opinion  letter  to  Mr.  Robert  L.  Dunkeson 

354-70 

Withdrawn 

355-70 

Aug  18 

MOTOR  VEHICLES. 

LICENSES. 

MOTOR  VEHICLE 

LICENSES. 

A  member  of  an  automobile  dealer's  family  may  legally  operate  a 
vehicle  with  a  dealer's  license  plate  only  If  the  vehicle  Is  held  for 
sale  by  the  dealer  and  the  family  member  Is  an  officer  or  employee 
of  the  dealership.  If  the  family  member  Is  an  officer  or  employee  of 
the  dealership,  such  vehicle  may  be  used  not  only  for  business 
purposes  but  also  for  private  reasons. 

356-70 

Withdrawn 

358-70 

Sept  4 

Opinion  letter  to  the  Honorable  George  W.  Parker 

359-70 

Withdrawn 

362-70 

June 

29 

LIQUOR. 

INTOXICATING  LIQUOR. 

The  1970  census  population  figures  become  effective  on  July  1, 

1971,  for  the  purpose  of  determining  whether  or  not  a  license  to 
sell  liquor  by  the  drink  at  retail,  other  than  malt  liquor  containing 

alcohol  not  In  excess  of  five  percent,  for  consumption  on  the 
premises  can  be  Issued  In,  any  city  having  a  population  of  under 
twenty  thousand  after  the  1970  census.  Any  license  authorizing  the 
sale  of  Intoxicating  liquor  by  the  drink  at  retail  for  consumption  on 
the  premises,  other  than  malt  liquor  containing  alcohol  not  In 
excess  of  five  percent,  expiring  on  June  30,  1971,  In  such  a  city 
cannot  be  renewed  unless  a  majority  of  the  qualified  voters  of  that 
city  have  previously  authorized  such  licenses  through  the  provisions 
of  the  local  option  laws  of  the  Liquor  Control  Act,  or  until  they 
subsequently  do  so. 

363-70 

May  28 

Opinion  letter  to  Mr.  Hubert  Wheeler 

36S-70 

June  5 

SCHOOLS. 

TAXATION  (SCHOOLS). 

CONSTITUTIONAL  LAW. 

Pursuant  to  the  terms  of  Article  X,  Section  11(c)  of  the  Missouri 
Constitution  and  Section  164.021,  RSMo  1967  Supp.,  a  tax  rate 
approved  by  two-thirds  of  the  qualified  electors  voting  thereon 
pursuant  to  the  first  clause  of  Section  11(c)  Is  a  valid  Increase  of  the 
maximum  rate  of  taxation  permitted  by  Section  11(b)  of  Article  X  of 
the  Missouri  Constitution  for  the  period  authorized  by  the  voters 
(not  to  exceed  four  years)  and,  at  the  end  of  the  authorized  period 
(not  to  exceed  four  years),  the  Increased  tax  rate  expires.  The  rate 
for  the  next  succeeding  year  will  be  the  rate  Imposed  by  the  school 

board  of  the  district  which  cannot  exceed  the  limitations  contained 

In  Section  11(b),  Article  X,  Missouri  Constitution  unless  the  qualified 
voters  of  the  district  have  authorized  an  Increase  pursuant  to  the 
provisions  of  Section  11(c)  Article  X,  Missouri  Constitution  and 

Section  164.021,  RSMo  1967  Supp.  With  reference  to  the  Kirkwood 
School  District  R-7,  the  tax  rate  of  $4.47  approved  by  the  voters  In 
1969,  Is  effective  for  only  one  year.  The  tax  rate  for  subsequent 
years  will  be  limited  by  provisions  of  Section  11(b),  Article  X, 

Missouri  Constitution,  to  a  maximum  of  $1.25  on  hundred  dollars 
assessed  valuation  unless  the  voters  of  the  district  authorize  an 

Increase  In  this  basic  rate  pursuant  to  the  provisions  of  Section 

11(c)  of  Article  X,  Missouri  Constitution  and  Section  164.021,  RSMo 
1967  Supp. 

366-70 

June  8 

BAIL. 

POLICE  OFFICER. 

An  arresting  officer  who  has  no  authority  to  accept  ball  Is  not 
authorized  to  accept  a  driver's  license  In  lieu  of  ball  under  Section 
544.045,  RSMo  Supp.  1967,  from  a  person  arrested  for  a  traffic 

violation. 

367-70 

June  1 

Opinion  letter  to  Mr.  Hubert  Wheeler 

368-70 

June 

26 

Opinion  letter  to  the  Honorable  Thomas  1.  Osborne 

369-70 

Aug  13 

TAXATION  (SALES  AND 

The  Missouri  sales  tax  Is  not  applicable  to  the  sale  of  books  by 

USE). 

TAXATION 

(EXEMPTIONS). 

individuals  made  through  the  Raytown  Area  PTA  Council  sponsored 
Student  Used  Book  Exchange. 

371.-70 

Oct  2 

SCHOOLS. 

TEACHERS. 

A  teacher  who  has  served  only  five  successive  years  in  the  same 
school  system  has  not  achieved  "permanent  teacher"  status 
pursuant  to  the  definition  of  "permanent  teacher"  in  Section 
168.104(4),  RSMo  1969,  and  therefore,  such  a  teacher  would  not 
gain  "permanent  teacher"  status  upon  being  reemployed  by  that 
same  school  district  for  the  second  successive  year. 

372-70 

July  27 

Opinion  letter  to  the  Honorable  D.  R.  "Ozzie"  Osbourn 

373-70 

June  5 

Opinion  letter  to  the  Honorable  Albert  F.  Turner 

374-70 

July  9 

Opinion  letter  to  the  Honorable  Phil  Snowden 

37S-70 

June 

11 

GENERAL  ASSEMBLY. 

CONSTITUTIONAL  LAW. 

REFERENDUMS. 

Once  a  measure  is  referred  to  the  electorate,  the  General  Assembly 
has  no  power  to  repeal  the  measure.  The  Secretary  of  State  must 
continue  to  perform  his  statutory  duties  with  respect  to  having  the 
referred  measure  submitted  to  the  electorate  even  though  the 
General  Assembly  has  attempted  to  repeal  the  measure. 

378-70 

June 

23 

Opinion  letter  to  Mr.  B.  W.  Robinson 

379-70 

June 

17 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

380-70 

Withdrawn 

381-70 

June 

19 

MUNICIPAL  AIRPORTS. 

CITIES,  TOWNS  & 

VILLAGES. 

AIRPORTS. 

COOPERATIVE 

AGREEMENTS. 

The  mayor  of  a  constitutional  charter  city  may  not,  without  an 
enabling  ordinance,  contract  with  an  adjoining  state  for  the 
construction  of  an  airport. 

383-70 

July  21 

ELECTIONS. 

PRIMARY  ELECTIONS. 

CHALLENGERS. 

1.  Precinct  election  judges  in  Kansas  City  can  recognize  an  inside 
challenger  for  a  political  party  who  is  vouched  for  by  judges 
representing  that  party  or  by  persons  present  belonging  to  that 
party  where  the  challenger  with  the  duly  signed  credentials  of  the 
party  chairman  has  not  put  in  an  appearance  at  the  polling  place.  2. 

A  challenger  recognized  by  the  election  judges  maintains  his 
position  as  challenger  only  until  such  time  as  a  challenger  with 
credentials  from  the  party  chairman  presents  himself  at  the  polling 
place.  3.  A  form  purporting  to  be  an  appointment  of  an  inside 
challenger  by  the  election  judges  for  the  rest  of  the  election  day 
because  no  authorized  inside  challenger  has  presented  himself  at 

the  polling  place  does  not  meet  legal  requirements. 

38S-70 

July  21 

Opinion  letter  to  the  Honorable  James  P.  Mulvaney 

386-70 

Sept  18 

COUNTY  COLLECTORS. 

COMPENSATION. 

CONSTITUTIONAL  LAW. 

Collectors  of  third  class  counties  wherein  the  total  amount  of  taxes 

levied  for  any  one  year  exceeds  four  million  dollars  can  retain  all 
commissions  and  fees  earned  by  them. 

387-70 

Aug  7 

COUNTY  COLLECTOR. 

COUNTY  CLERK. 

COMPENSATION. 

1.  A  person  appointed  by  the  county  clerk  under  Section  52.180, 
RSMo,  in  case  of  death,  resignation,  removal  or  other  disability  of  a 
county  collector  to  examine  the  tax  books,  ascertain  the  amount 
remaining  uncollected  and  make  out  a  correct  abstract  of  the  same 
is  entitled  to  be  compensated  for  his  services  by  the  county.  2. 
Persons  appointed  by  the  legal  representative  or  sureties  of  the 
collector  to  perform  such  duties  are  not  entitled  to  be 
compensated  by  the  county. 

388-70 

June 

19 

CONSTITUTIONAL  LAW. 

EMERGENCY  CLAUSE. 

SCHOOLS. 

Section  A  of  Senate  Bill  No.  3,  Third  Extraordinary  Session,  75th 
General  Assembly,  qualifies  under  Sections  29  and  52(a)  of  Article  III 
of  the  Missouri  Constitution  as  a  valid  emergency  clause  and  Senate 
Bill  No.  3  will  become  effective  upon  approval  by  the  Governor. 

389-70 

Oct  28 

TAXATION  (INCOME). 

TAXATION 

(EXEMPTIONS). 

(1)  A  corporation  whose  only  activity  is  the  investment  or 
reinvestment  of  its  own  funds  in  securities  which  are  obligations  of 
the  United  States  Government  or  its  instrumentalities  is  not  subject 
to  Missouri  Income  Tax  by  reason  of  the  provisions  of  Section 
143.040.1,  RSMo  1969,  and  the  income  thereof  is  exempt  under 
Section  143.150(5),  RSMo  1969.  (2)  Dividends  paid  to  stockholders 
of  the  corporation  described  in  (1)  are  to  be  included  in  taxable 
income  under  the  provisions  of  Section  143.100,  RSMo  1969. 

390-70 

Sept  28 

Opinion  letter  to  the  Honorable  Vic  Downing 

391-70 

Withdrawn 

393-70 

July  27 

Opinion  letter  to  the  Honorable  Frank  Conley 

394-70 

Withdrawn 

394a-70 

Sept  25 

SCHOOLS. 

Pursuant  to  Section  160.051,  RSMo  1969,  any  child  whose  sixth 
birthday  is  before  the  first  day  of  October  after  the  first  day  of  a 
school  term  shall  be  deemed  to  be  six  years  of  age  for  the  purpose 
of  determining  eligibility  for  admission  to  school.  A  rule  of  a  school 
board  which  prevents  any  child  whose  sixth  birthday  occurs  before 
October  first  from  attending  school  is  unauthorized,  invalid  and 
void.  A  school  board  may  use  reasonable  discretion  in  selecting  the 
date  which  it  will  use  to  determine  the  age  eligibility  of  children  for 
the  district's  program  of  gratuitous  education  of  children  between 
five  and  six  years  of  age.  A  school  board  may  decide  upon  an  age 

determination  date  which  would  permit  children  who  are  less  than 
five  years  of  age  on  the  first  day  of  the  school  term  to  enroll  in 
such  classes.  However,  only  those  children  who  have  reached  the 
age  of  five  prior  to  October  first  after  the  first  day  of  the  school 
term  may  be  counted  in  determining  "average  daily  attendance"  for 
state  aid  purposes. 

399-70 

July  9 

Opinion  letter  to  the  Honorable  Earl  L.  Schlef 

400-70 

Withdrawn 

401-70 

June 

30 

Opinion  letter  to  the  Honorable  R.  J.  King,  Jr. 

402-70 

Sept  25 

CORPORATIONS. 

CONSTITUTIONAL  LAW. 

Article  XI,  Section  7  of  the  Constitution  of  Missouri  and  Section 
351.160,  RSMo  1969,  do  not  render  void  bonds  which  are  sold  at 
less  than  par  or  face  value  where  the  bonds  are  issued  to  promote 
the  legitimate  business  of  the  corporation  and  the  discount  price  is 
arrived  at  after  bona  fide  arms  length  negotiations  between  the 
corporation  and  the  purchaser  and  is  the  best  price  that  the 
corporation  in  good  faith  could  obtain. 

403-70 

June 

24 

Opinion  letter  to  Mr.  Hubert  Wheeler 

40S-70 

July  31 

Opinion  letter  to  the  Honorable  Hardin  C.  Cox 

406-70 

Sept  30 

Opinion  letter  to  the  Honorable  Jack  K.  Smith 

407-70 

July  9 

Opinion  letter  to  Mr.  Herbert  Wheeler 

408-70 

Dec  8 

ELECTIONS. 

REGISTRATION. 

1.  When  Henry  County,  by  a  vote  of  the  people,  adopted  the 
provisions  of  Chapter  114,  RSMo  for  voter  registration,  voter 
registration  applied  to  the  City  of  Clinton  in  all  state  and  county 
primary,  special  and  general  elections.  2.  The  City  of  Clinton,  Henry 
County,  Missouri  may  adopt  voter  registration  for  all  municipal 
elections  in  the  manner  as  provided  for  in  Section  114.047,  RSMo, 
and  it  would  be  the  duty  of  the  county  clerk  to  furnish  the  proper 
registration  records  to  the  city  election  officials. 

409-70 

Aug  7 

Opinion  letter  to  the  Honorable  Arthur  T.  Stephenson 

410-70 

Withdrawn 

411-70 

Oct  6 

ARREST. 

POLICE. 

CITY  POLICE. 

CRIMINAL  PROCEDURE. 

CITIES,  TOWNS  & 

VILLAGES. 

A  police  officer  from  a  fourth  class  city  may  arrest  for  violations  of 
state  traffic  laws  occurring  within  the  city  limits  and  may  file  a 
complaint  based  upon  this  violation  in  the  magistrate  court;  a  police 
officer  from  a  fourth  class  city,  possessed  of  knowledge  that  a 
recent  felony  has  been  committed,  may  arrest  without  a  warrant 
anyone  he  has  reasonable  grounds  to  believe  has  committed  the 

offense;  the  arrest  for  this  felony  may  occur  outside  the  city  limits; 
a  police  officer  from  a  fourth  class  city  does  not  have  the  power  to 
make  an  ordinance  violation  arrest  outside  the  city  limits;  and  a 
fourth  class  city  police  chief  may  not  take  bond  for  arrests  made 
without  a  warrant  for  offenses  that  occur  within  the  city  limits. 

412-70 

Sept  16 

COSMETOLOGY. 

WIGS. 

1.  Department  store  sales  personnel  who  receive  compensation 
either  from  the  store  or  from  the  customer  for  combing,  brushing 
and  arranging  individuals'  hair  in  the  process  of  selling  or  servicing 
wigs  are  practicing  the  occupation  of  hairdresser  within  the 
meaning  of  Section  329.020,  RSMo  1969,  and  must  obtain  a 
certificate  of  registration  from  the  State  Board  of  Cosmetology.  2. 

The  department  store  in  which  the  occupation  of  hairdresser  is 
practiced  must  also  obtain  a  certificate  of  registration  from  the 

State  Board  of  Cosmetology. 

413-70 

Sept  18 

ASSESSORS. 

COMPENSATION. 

DEPUTIES. 

SALARIES. 

See:  State  ex  rel.  Lack  v.  Melton,  629  S.W.2d  302  (Mo.  banc  1985). 
With  respect  to  Senate  Bill  No.  1  of  the  Third  Extra  Session,  75th 
General  Assembly:  1.  Pursuant  to  the  provisions  of  subsection  3 
(Section  53.071,  RSMo)  of  said  bill,  the  salary  of  a  county  assessor 
whose  year  of  incumbency  begins  September  1,  1970,  would  be 
computed  on  the  basis  of  the  assessed  valuation  of  the  county  for 
the  year  1969  and  the  salary  for  each  succeeding  year  is  to  be 
computed  on  the  basis  of  the  assessed  valuation  of  the  county  for 
the  preceding  year.  2.  In  counties  of  the  second,  third,  and  fourth 
class,  the  salary  of  each  clerk  and  deputy  appointed  by  the  county 
assessor  subject  to  the  approval  of  the  county  court  shall  be  paid 
entirely  by  the  county.  3.  The  provisions  of  subsection  3  of  said  bill 
(Section  53.081,  RSMo)  requiring  the  assessor  of  each  county, 
except  counties  of  the  first  class  having  a  charter  form  of 
government,  to  verify  ten  sales  of  real  property  made  in  the  county 
each  month  and  make  a  report  to  the  State  Tax  Commission  do  not 
apply  to  township  assessors  in  counties  having  a  township  form  of 
government.  4.  The  provisions  of  subsection  3  of  said  bill  (Section 
53.091,  RSMo)  requiring  the  assessors  of  this  state  to  attend  a 
course  of  study  as  prescribed  by  the  State  Tax  Commission  includes 
township  assessors.  5.  The  provisions  of  subsection  3  (Section 
137.330,  RSMo)  of  said  bill  are  applicable  only  to  counties  of  the 

first  class. 

414-70 

July  13 

Opinion  letter  to  the  Flonorable  Robert  E.  Young 

41S-70 

Sept  28 

RECORDER  OF  DEEDS. 

REAL  PROPERTY. 

FEES. 

Instruments  subject  to  the  one  dollar  user  fee  provided  by  Section 
59.319,  RSMo  1969,  include  warranty  deeds,  quit  claim  deeds, 
trustee's  deeds,  collector's  deeds,  executor's  deeds,  administrator's 
deeds,  guardian's  deeds,  sheriff's  deeds  in  partition,  highway  deeds. 

cemetery  deeds,  tax  deeds,  wills  which  devise  real  property,  leases 
of  real  property,  all  instruments  which  convey  easements,  patents 
of  land,  probate  and  circuit  court  decrees  which  convey  real 
property  interest,  and  all  distributions  of  the  probate  court 
involving  real  property.  Instruments  which  do  not  convey  an 
interest  in  real  property  and  are  not  subject  to  the  user  fee  include 
deeds  of  trust,  deeds  of  release  (full  and  partial),  uniform 
commercial  code  security  instruments  involving  fixtures  and  crops, 
instruments  which  release  uniform  commercial  code  security 
interests,  probate  and  circuit  court  decrees  which  do  not  convey 
real  property  interests,  distribution  orders  which  do  not  involve  real 
property,  leases  on  personal  property,  affidavits,  surveys,  plats 
(where  easements  are  not  established),  patents  on  inventions, 
death  certificates,  marriage  licenses,  powers  of  attorney,  articles  of 
incorporation,  articles  of  dissolution,  resolutions  and  statements. 

417-70 

Sept  11 

Opinion  letter  to  the  Honorable  J.  Anthony  Dill 

420-70 

July  27 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

421-70 

Aug  3 

WORKMEN'S 

COMPENSATION. 

FIREMEN. 

The  provisions  of  Sections  87.005  and  87.006,  RSMo  1969,  relating 
to  impairment  of  health  of  firemen,  do  not  apply  to  the  Missouri 
Workmen's  Compensation  Law. 

422-70 

July  20 

Opinion  letter  to  the  Honorable  Patrick  J.  O'Connor 

423-70 

Oct  19 

Opinion  letter  to  the  Honorable  Hugh  A.  Sprague 

424-70 

Nov  18 

Opinion  letter  to  Mr.  Lee  E.  Norbury 

42S-70 

Aug  17 

Opinion  letter  to  the  Honorable  Carl  R.  Noren 

426-70 

July  28 

Opinion  letter  to  the  Honorable  Marvin  L.  Dinger 

427-70 

July  27 

Opinion  letter  to  the  Honorable  Gene  Hamilton 

428-70 

Sept  11 

COUNTY  JUDGES. 

CRIMINAL  LAW. 

CONFLICT  OF  INTEREST. 

Section  49.140,  RSMo  1969,  would  be  violated  if  the  financial 
statement  of  the  county  or  any  legal  notices  of  the  county  were 
printed  at  the  expense  of  the  county  in  a  newspaper  owned  by  a 
member  of  the  county  court  or  his  wife. 

430-70 

Sept  30 

Opinion  letter  to  Dr.  Robert  T.  Foster 

431-70 

Aug  25 

Opinion  letter  to  the  Honorable  Phil  Snowden 

432-70 

July  31 

Opinion  letter  to  Mr.  Gene  Sally 

433-70 

Nov  25 

SCHOOLS. 

Two  or  more  three-director  (common)  school  districts  cannot 
organize  into  a  six-director  district. 

434-70 

Aug  3 

STATE  AUDITOR. 

(1)  It  is  the  duty  of  the  State  Auditor  to  audit  the  accounts  of  the 

COUNTY  AUDITS. 

various  county  officers.  In  counties  of  the  third  and  fourth  class, 
supported  In  whole  or  In  part  by  public  moneys,  at  least  once 
during  the  term  for  which  any  county  officer  Is  chosen.  (2)  The  time 
of  making  such  audit  during  the  term  of  each  county  officer  shall  be 
as  near  the  expiration  of  the  term  of  the  county  officer  as  the 
auditing  force  of  the  State  Auditor  will  permit,  as  determined  by 

the  State  Auditor. 

437-70 

Aug  31 

BANKS. 

The  designation  of  the  Grandview  Bank  as  a  federal  depository  and 
financial  agent  pursuant  to  federal  law  to  perform  functions 
designated  by  the  Secretary  of  the  Treasury  Is  a  matter  controlled 
by  federal  law  and  permission  to  establish  this  facility  Is  not 
necessary  from  the  Division  of  Finance  of  the  State  of  Missouri.  The 
establishment  of  this  facility,  therefore.  Is  dependent  upon 
appropriate  decision  by  the  federal  authority  and  the  Missouri 
prohibition  against  branch  banking  Is  not  applicable. 

438-70 

Oct  28 

FIRE  PROTECTION 

DISTRICTS. 

AMBULANCES. 

Fire  protection  districts  organized  under  the  provisions  of  Section 
321.510  to  Section  321.715,  RSMo  1969,  continue  as  legal  entitles 
although  the  statutes  under  which  they  were  organized  have  been 
repealed.  Emergency  ambulance  service  provided  for  under  Section 
321.225,  RSMo  1969,  furnished  by  the  district  must  be  furnished 
for  the  entire  district  and  not  for  the  portion  of  the  district  within 
one  county. 

440-70 

Nov  10 

ELECTIONS. 

INITIATIVE  & 

REFERENDUM. 

When  Initiative  petitions  proposing  a  constitutional  amendment  are 
filed  with  the  Secretary  of  State  and  found  to  contain  Insufficient 
signatures  to  place  the  proposition  on  the  ballot,  such  petitions 
cannot  be  returned  to  the  circulators;  and  such  petitions,  which 
provided  for  submission  of  the  proposed  amendment  at  the 
November  3,  1970  general  election  or  at  a  special  election  to  be 
called  by  the  Governor,  may  not  be  counted  toward  placing  a 
proposition  on  the  ballot  at  a  general  election  or  a  special  election 
to  be  held  after  the  general  election  on  November  3,  1970. 

441-70 

Nov  4 

FOREST  CROPLAND. 

If  the  value  of  the  land  alone  exceeds  ten  dollars  per  acre  such  land 
may  not  be  classified  as  forest  cropland  for  tax  relief  under  the 

State  Forestry  Law,  Chapter  254,  RSMo  1969. 

442-70 

Oct  19 

Opinion  letter  to  Mr.  Joseph  B.  Relchart 

444-70 

Aug  14 

CORONERS. 

COUNTY  CORONERS. 

FEES,  COMPENSATION, 

AND  SALARIES. 

A  coroner  of  a  second  class  county  Is  paid  an  annual  salary  In  lieu  of 
fees  and  Is  required  to  collect  on  the  behalf  of  the  county  all  fees 
for  official  services  except  such  fees  as  are  chargeable  to  the 
county. 

44S-70 

Sept  16 

STATE  AUDITOR. 

The  State  Auditor  must  audit  the  account  of  each  county  officer. 

COUNTY  OFFICERS. 

supported  In  whole  or  In  part  by  public  moneys,  at  least  once 
during  the  term  of  each  such  officer.  Thus,  the  accounts  of  an 
officer  chosen  for  a  two  year  term  must  be  audited  at  least  once 
every  two  years  and  the  accounts  of  an  officer  chosen  for  a  four 
year  term  must  be  audited  at  least  once  every  four  years.  Such 
audit  shall  be  made  as  near  the  expiration  of  the  term  of  the  officer 
as  the  auditing  force  of  the  State  Auditor  will  permit. 

446-70 

Sept  4 

SCHOOLS. 

ELECTIONS. 

TAXATION  (SCHOOLS). 

School  Board  can  call  repeated  elections  to  Increase  school  tax  levy. 
Board  can  Issue  statements  giving  Information  as  to  necessity  of  tax 
Increase.  Board  must  open  and  operate  schools  even  though  It  has 
Insufficient  funds  to  operate  for  nine  month  period. 

447-70 

Withdrawn 

447A-70 

Withdrawn 

448-70 

Aug  17 

Opinion  letter  to  the  Honorable  James  L.  Paul 

4S0-70 

Dec  1 

DIRECTOR  OF  REVENUE. 

PURCHASING  AGENT. 

The  Director  of  Revenue  has  authority  under  Section  32.050,  RSMo 
1969,  to  enter  Into  a  contract  with  a  private  corporation  under 
which  contract  employees  of  the  corporation  key  punch  data 
necessary  for  Income  tax  refunds.  Any  such  contract  must  be 
awarded  by  the  State  Purchasing  Agent  In  accordance  with  Section 
34.030,  RSMo  1969.  The  furnishing  of  Information  obtained  from 
Income  tax  returns  to  such  corporate  employees  would  not  violate 
the  provisions  of  Section  143.270,  RSMo  1969,  which  provides  that 

the  contents  of  state  Income  tax  returns  shall  be  confidential.  The 

persons  performing  the  key  punching  services  would  be  subject  to 
the  statutory  prohibitions  against  divulging  Information  obtained  by 

Income  tax  returns. 

4S1-70 

Sept  4 

ELECTIONS. 

POLL  BOOKS. 

PUBLIC  RECORDS. 

A  person  Inspecting  a  poll  book  as  provided  In  Section  111.581, 

RSMo  1969,  may  make  photostatic  copies  of  the  list  of  voters  In  the 
poll  books. 

4S2-70 

Dec  9 

STATE  PURCHASING 

AGENT. 

The  Purchasing  Agent  Is  required  to  determine  whether  bids  for 
supplies  to  be  purchased  by  the  State  of  Missouri  show  that  the 
delivered  price  of  a  firm,  corporation  or  Individual  not  doing 
business  as  a  Missouri  firm,  corporation  or  Individual  Is  the  same  or 
less  than  the  bid  of  a  Missouri  firm,  corporation  or  Individual  and  If 
he  determines  that  a  Missouri  bidder  has  submitted  an  equal  bid.  In 
competition  with  an  out-of-state  bidder,  then  the  Purchasing  Agent 

Is  required  to  prefer  the  Missouri  bidder.  The  Purchasing  Agent  Is 
not  permitted  to  accept  a  higher  bid  from  a  Missouri  bidder  on  the 
grounds  that  the  economic  Interests  of  the  state  would  be 
furthered  by  patronizing  a  bidder  doing  business  as  a  Missouri  firm. 

corporation  or  Individual. 

4S3-70 

Oct  30 

Opinion  letter  to  Mr.  Robert  L.  Hyder 

4S4-70 

Sept  11 

CONSTITUTIONAL  LAW. 

CONSTITUTIONAL 

AMENDMENT. 

The  effective  date  of  the  Judicial  Reform  Amendment,  Senate  Joint 
Resolution  No.  16,  75th  General  Assembly,  Is  January  1,  1972. 

4SS-7n 

Aug  21 

Opinion  letter  to  the  Honorable  G.  William  Weler 

4S6-70 

Oct  14 

MOTOR  VEHICLES. 

STATE  UNIVERSITY. 

ROADS  AND  BRIDGES. 

The  County  Court  of  St.  Charles  County  does  not  have  the  authority 
to  set  speed  limits  on  county  roads  not  within  the  limits  of  any 
Incorporated  city,  town  or  village,  lower  than  that  provided  In 

Section  304.010,  RSMo  1969,  for  the  reason  that  St.  Charles  County, 
although  a  second  class  county,  does  not  have  a  population  of 
125,000  residents  and  the  extension  centers  located  In  that  county 
do  not  constitute  a  "state  university"  within  the  meaning  of  Section 
304.010  5.,  RSMo  1969. 

4S8-70 

Sept  17 

Opinion  letter  to  the  Honorable  Charles  S.  Broomfield 

4S8a-70 

Opinion  letter  to  the  Honorable  Charles  S.  Broomfield 

4S9-70 

Aug  21 

Opinion  letter  to  the  Honorable  Carl  D.  Gum 

461-70 

Sept  15 

ELECTIONS. 

BALLOTS. 

Section  111.591,  RSMo  1969,  does  not  authorize  the  prosecuting 
attorney  or  other  public  officer  to  Inspect  ballots  In  the  custody  of 
the  county  clerk  or  board  of  election  commissioners,  unless  some 
judicial  proceeding,  grand  jury  Investigation,  or  other  Investigation 
authorized  by  law  Is  pending. 

468-70 

Aug  21 

Opinion  letter  to  the  Honorable  G.  William  Weler 

469-70 

Sept  11 

Opinion  letter  to  the  Honorable  R.  J.  King,  Jr. 

470-70 

Sept  4 

MOTOR  VEHICLES. 

CRIMINAL  LAW. 

DRUNKEN  DRIVING. 

Section  564.440,  RSMo  1969,  does  not  require  operation  of  a  motor 
vehicle  upon  a  public  highway  as  a  condition  precedent  to  a  charge 
of  operating  a  motor  vehicle  while  In  an  Intoxicated  condition. 

472-70 

Oct  2 

Opinion  letter  to  the  Honorable  Robert  Pentland 

473-70 

Withdrawn 

47S-70 

Oct  20 

COUNTIES. 

COOPERATIVE 

AGREEMENTS. 

CITIES,  TOWNS  & 

VILLAGES. 

1.  A  third  class  county  may  enter  Into  a  cooperative  agreement  for 
operation  of  a  common  dumping  ground  with  fourth  class 
municipalities  of  such  county.  2.  A  third  class  county  may  enter  Into 
a  cooperative  agreement  for  operation  of  a  common  dispatch 
service  for  the  peace  officers  of  the  county  and  contracting 
municipalities.  3.  Fourth  class  cities  may  enter  Into  a  cooperative 
agreement  for  a  common  sewer  system. 

476-70 

Oct  28 

OFFICERS. 

LEGISLATURE. 

LEGISLATORS. 

CONSTITUTIONAL  LAW. 

CONFLICT  OF  INTEREST. 

1.  A  state  representative  who  has  a  permit  to  own  and  operate  an 
official  motor  vehicle  Inspection  station  Is  not  an  officer  or 
employee  of  the  state  and  does  not  violate  the  provisions  of  Article 
III,  Section  12  of  the  Constitution  of  Missouri.  2.  A  state 
representative  who  has  a  permit  to  own  and  operate  an  official 
motor  vehicle  Inspection  station  does  not  violate  the  provisions  of 
Section  105.490,  RSMo. 

477-70 

Sept  25 

Opinion  letter  to  Mr.  Joseph  Jaeger,  Jr. 

478-70 

Sept  11 

Opinion  letter  to  the  Honorable  Thomas  B.  Burkemper 

479-70 

Dec  10 

CITIES,  TOWNS  AND 

VILLAGES. 

CITY  ADMINISTRATOR. 

A  city  administrator  appointed  under  the  provisions  of  Section 

77.042  to  Section  77.048,  RSMo  1969,  may  be  authorized  by  the 
governing  body  of  a  third  class  city  to  appoint  and  discharge  any 
employees  of  the  city  even  though  such  employees  operate  under 
the  Park  Boards,  the  Public  Work  Boards  or  the  police  merit  system. 
The  city  council  of  a  third  class  city  does  not  have  authority  to  give 
the  city  administrator  general  superintending  control  of  the 
administration  and  management  of  the  departments  under  the 

control  of  the  various  boards  such  as  the  Park  Board  or  the  Board 

of  Public  Works  or  to  give  the  city  administrator  any  control  beyond 
that  heretofore  exercised  by  the  mayor  himself. 

482-70 

Withdrawn 

484-70 

Sept  30 

Opinion  letter  to  Mr.  Hubert  Wheeler 

489-70 

Oct  20 

STATE  AID. 

JUNIOR  COLLEGES. 

SCHOOLS. 

A  junior  college  district  has  no  authority  to  conduct  classes  outside 
of  Its  district  boundaries  and  Is  not,  therefore,  entitled  to  receive 

state  aid  for  nonresidents  of  the  district  enrolled  In  classes  outside 

of  Its  district  boundaries  even  though  they  may  be  Missouri 

residents. 

490-70 

Sept  11 

Opinion  letter  to  the  Honorable  Peter  H.  Rea 

491-70 

Nov  19 

CITIES,  TOWNS  AND 

VILLAGES. 

COUNTIES. 

Section  67.400,  RSMo  1969,  authorizes  the  governing  body  of  any 
city,  town  or  village  to  enact  ordinances  that  provide  for  the 
demolition  of  buildings  and  structures  within  the  corporate  limits  of 
such  city,  town  or  village  which  are  detrimental  to  the  health,  safety 
or  welfare  of  the  residents  and  declared  to  be  a  public  nuslance. 

492-70 

Oct  2 

Opinion  letter  to  the  Honorable  Raymond  Howard 

498-70 

Oct  30 

ELECTIONS. 

(1)  There  Is  no  law  regulating  or  prohibiting  the  hiring  of  persons  to 
haul  voters  to  the  polls  In  a  primary  or  general  election  In  a  third 
class  county.  (2)  In  a  county  of  the  third  class,  each  party 
committee  may  select  a  person  In  accordance  with  Its  bylaws  to 
witness  the  counting  of  the  ballots  and  such  person  should  be 

admitted  to  the  room  where  the  ballots  are  being  counted  by  the 
judges  of  the  election  If  they  are  satisfied  such  person  has  been 
selected  by  the  party  committee. 

498-70 

Withdrawn 

SO 1-70 

Sept  29 

SCHOOLS. 

(1)  Some  or  all  of  the  teachers  of  the  St.  Charles  School  District  may 
be  placed  on  a  leave  of  absence  pursuant  to  the  provisions  of 

Section  168.124,  RSMo  1969,  of  the  Teacher  Tenure  Act,  If  the 
school  board  of  the  St.  Charles  School  District  reasonably  concludes 
that  such  action  Is  necessary  due  to  the  financial  condition  of  the 
school  district.  (2)  In  determining  whether  the  schools  of  a  district 
must  close  due  to  lack  of  funds,  a  school  board  must  take  Into 
consideration  all  available  Income,  Including  any  school  money 
received  from  the  State  of  Missouri.  However,  a  school  board  may 
consider  any  fixed  expenses  It  will  have  after  school  Is  closed  In 
determining  when  the  available  funds  of  the  district  have  been 
exhausted.  (3)  Section  163.091,  RSMo  1969,  provides  the  sole 
remedy  available  to  the  state  to  recover  from  a  school  district  the 
excess  amount  of  state  school  money  paid  to  the  district  In  the 
current  year.  Therefore,  If  the  district's  application  for  state  school 
money,  report  pursuant  to  Section  163.081,  RSMo  1969,  and 
calendar  pursuant  to  Section  171.031,  RSMo  1969,  as  filed  with  the 
State  Board  of  Education  all  Indicate  that  the  district  Is  qualified  for 
state  aid  In  the  current  year,  the  district  will  receive  Its  share  of 
state  school  money  In  the  current  year.  In  the  following  school  year, 
the  district's  share  of  state  school  money  will  be  reduced  by  the 
amount  It  received  In  the  current  year  to  which  It  was  not  entitled. 
However,  should  a  school  district  amend  any  of  these  documents  or 
otherwise  officially  notify  the  State  Board  of  Education  In  the 
current  year  that  the  district  Is  not  qualified  under  Section  163.021, 
RSMo  1969,  to  receive  state  school  money,  the  State  Board  of 
Education  would  then  be  obligated  to  adjust  Immediately  the 
district's  apportionment  of  school  money. 

S04-70 

Dec  16 

AIRPORTS. 

REVENUE  BONDS. 

COOPERATIVE 

AGREEMENTS. 

CITIES,  TOWNS  & 

VILLAGES. 

The  City  of  St.  Louis  may  not  Issue  and  sell  revenue  bonds,  and  use 
the  proceeds  therefrom  for  the  purpose  of  purchasing, 
constructing,  extending  or  Improving  an  airport  to  be  jointly  owned 
by  the  City  of  St.  Louis  and  the  State  of  Illinois.  The  City  of  St.  Louis, 
by  ordinance,  may  use  general  tax  revenues  for  such  purpose.  The 
City  of  St.  Louis  may  not  contribute  Its  general  tax  revenues  to  the 
construction  and  operation  of  an  airport  of  which  It  Is  not  a  joint 
owner.  The  consent  of  the  Congress  of  the  United  States,  If 
required,  has  been  given  to  the  proposed  airport  to  be  jointly 
owned  by  the  City  of  St.  Louis  and  the  State  of  Illinois. 

SOS-70 

Oct  9 

COUNTY  BUILDINGS. 

COUNTIES. 

COUNTY  COURT. 

The  circuit  court  of  a  county  cannot  require  the  county  court  to 
appropriate  money  for  the  repair  of  the  county  courthouse,  or  to 
order  by  mandamus  or  other  action  the  county  court  to  repair  the 
courthouse  unless  the  county  court  abused  or  arbitrarily  exercised 

Its  discretion. 

S07-70 

Sept  29 

Opinion  letter  to  the  Honorable  Fred  W.  Meyer 

S08-70 

Oct  2 

Opinion  letter  to  the  Honorable  Arlle  H.  Meyer 

S  1.1 -70 

Oct  6 

DISABILITY  BENEFITS. 

FIRE  PROTECTION 

DISTRICTS. 

The  additional  proviso  respecting  the  payment  of  health,  accident 
or  disability  benefits  to  salaried  members  of  the  organized  fire 
department  of  a  fire  protection  district  In  a  first  class  county  who 
shall  become  disabled  due  to  Injury  or  disease  Incurred  while  on 
duty  or  In  the  performance  of  their  duties,  must  be  submitted  to 
the  voters  and  approved  by  them  even  though  the  voters  have 
previously  approved  pensions  and  death  benefits. 

SI 2-70 

Oct  1 

Opinion  letter  to  the  Honorable  Allen  S.  Parish 

SI 6-70 

Oct  9 

CONSTITUTIONAL  LAW. 

SCHOOLS. 

The  amount  of  Indebtedness  which  may  be  Incurred  by  a  school 
district  Is  determined  on  the  basis  of  a  calendar  year  rather  than  a 
fiscal  year. 

S 19-70 

Dec  9 

MOTOR  VEHICLES. 

A  commercial  motor  vehicle  used  by  the  owner  or  operator  to 
deliver  limestone  to  farms  owned  or  leased  by  other  persons  more 
than  twenty-five  miles  beyond  the  municipal  area  where  the 
operation  Is  based.  Is  not  a  "local  commercial  vehicle"  within  the 
meaning  of  Section  301.010(12),  RSMo  1969. 

S20-70 

Nov  18 

Opinion  letter  to  the  Honorable  Robert  Payne 

S22-70 

Oct  26 

Opinion  letter  to  the  Honorable  William  G.  Johnson 

S23-70 

Oct  8 

BONDS. 

BAIL. 

SUPREME  COURT  RULES. 

A  bondsman  or  surety  Is  disqualified  from  making  further  bonds 
when  a  forfeiture  has  been  entered  upon  a  recognizance  to  which 
he  Is  a  party,  even  though  motions  to  set  aside  such  forfeiture  may 
be  pending. 

S24-70 

Oct  7 

SCHOOLS. 

STATE  BOARD  OF 

EDUCATION. 

COMMISSIONER  OF 

EDUCATION. 

The  plain  and  rational  meaning  of  the  word  "administration"  as 
used  In  Section  161.112,  RSMo  1969,  which  sets  forth  the 
qualifications  for  the  State  Commissioner  of  Education,  Involves  as 
an  essential  element  the  performance  of  executive  duties.  From  the 
facts  set  forth  In  your  telegram,  the  Individual  In  question  does  not 
possess  "breadth  of  experience  In  the  administration  of  public 
education"  as  required  by  Section  161.112  and  Is,  therefore,  not 
qualified  for  appointment  to  the  office  of  State  Commissioner  of 

Education. 

525-70 

Oct  14 

Opinion  letter  to  the  Honorable  James  E.  Schaffner 

528-70 

Oct  8 

Opinion  letter  to  the  Honorable  Bob  F.  Griffin 

580-70 

Dec  10 

ASSESSORS. 

COOPERATIVE 

AGREEMENTS. 

1.  The  county  assessor  of  Marlon  County,  Missouri,  may  enter  Into 
a  cooperative  agreement  with  the  City  of  Hannibal  under  such 
terms  and  conditions  as  may  be  approved  by  the  county  court,  as 
provided  under  the  provisions  of  Sections  70.210  to  70.230,  RSMo 
to  perform  the  duties  of  the  City  Assessor  of  Hannibal.  2.  The 

County  Assessor  of  Marlon  County  has  no  authority  to  perform  the 
duties  of  the  City  Assessor  of  Hannibal  except  as  provided  under 
Sections  70.210  to  70.230,  RSMo.  3.  Under  such  agreement  the 
county  assessor  may  use  the  facilities  of  his  office  and  services  of 
his  deputies  and  clerks  In  performing  the  duties  of  the  city  assessor. 
4.  All  compensation  paid  by  the  City  of  Hannibal  for  the  use  of  such 
facility,  and  the  services  of  the  assessor,  his  deputies  and  clerks 
shall  be  paid  to  Marlon  County  and  deposited  In  the  county 
treasury. 

531-70 

Withdrawn 

532-70 

Dec  15 

TAXATION  (INCOME). 
TAXATION  (SALES  AND 
USE). 

(1)  The  Missouri  Income  Tax  law  cannot  be  amended  after  January 

1,  1971,  Increasing  tax  rates  or  otherwise  altering  tax  liability, 
making  the  change  effective  for  the  entire  year  1971.  (2)  Missouri 
may  Impose  a  surtax  on  Income  similar  to  the  surtax  Imposed  by 
the  federal  government.  (3)  The  General  Assembly  cannot  Impose 
an  Income  tax  computed  solely  on  the  basis  of  taxpayer's  federal 
Income  tax  liability.  (4)  The  Missouri  General  Assembly  cannot 
legally  use  the  entire  1971  Income  as  the  basis  for  a  surtax  or  as  the 
basis  for  Imposing  a  tax  computed  on  a  percentage  of  the  federal 
tax  where  the  law  Is  passed  after  January  1,  1971.  (5)  Section  13  of 
Article  1  of  the  Missouri  Constitution  prohibits  enactment  of 
retrospective  tax  laws  Irrespective  of  whether  the  tax  Is  Imposed 
upon  Individuals  or  corporations.  (6)  The  legislature  can  provide  for 
referral  of  tax  Increase  measures  earmarking  a  part  of  the  Increase 
for  support  of  public  education  to  the  electorate  by  referendum.  (7) 

It  Is  legal  to  Impose  a  tax  on  sales  of  advertising. 

538-70 

Oct  29 

Opinion  letter  to  Mr.  G.  L.  Donahoe 

541-70 

Nov  18 

Opinion  letter  to  the  Honorable  Robert  S.  Drake,  Jr. 

544-70 

Dec  31 

Opinion  letter  to  the  Honorable  John  C.  Ryan 

546-70 

Nov  20 

SCHOOLS. 

CONSTITUTIONAL  LAW. 

House  Joint  Resolution  No.  1,  Third  Extraordinary  Session  Seventy- 
fifth  General  Assembly  (Constitutional  Amendment  No.  4  on  ballot 
November  3,  1970),  which  enacts  a  new  Section  11(c)  of  Article  X 
of  the  Constitution  of  Missouri,  provides  that  If  the  board  of 

education  of  a  school  district  does  not  submit  to  the  electorate  a 

proposal  for  a  higher  tax  rate  for  school  purposes  after  the  effective 
date  of  the  amendment,  the  last  tax  rate  approved  In  the  district 
shall  continue  for  the  current  tax  year. 

SSO-70 

Dec  31 

Opinion  letter  to  the  Honorable  George  E.  Murray 

SS8-70 

Dec  9 

Opinion  letter  to  the  Honorable  Raymond  L.  Skaggs 

559-70 

Opinion  letter  to  the  Honorable  Lawrence  J.  Lee 

565-70 

Dec  1 

Opinion  letter  to  the  Honorable  Thomas  B.  Burkemper 

566-70 

Nov  25 

DENTISTS. 

CONSTITUTIONAL  LAW. 

The  provision  of  Section  332.131,  RSMo  1969,  which  requires  that 

candidates  for  licenses  as  dentists  In  the  State  of  Missouri  be 

citizens  of  the  United  States  Is  unconstitutional. 

576-70 

Dec  24 

Opinion  letter  to  Mr.  William  P.  Wright 

578-70 

Dec  16 

CONSTITUTIONAL  LAW. 

JUNIOR  COLLEGE 

DISTRICTS. 

The  buildings  and  facilities  of  junior  college  districts  created 
pursuant  to  Section  178.770  through  Section  178.890,  RSMo  1969, 
are  "state  buildings  and  facilities"  as  that  term  Is  used  In  the 
perfected  version  of  House  Joint  Resolution  1,  Fourth  Extraordinary 
Session,  75th  General  Assembly  and,  therefore,  the  junior  college 
districts  of  Missouri  would  be  eligible  for  funds  from  the  Third  State 
Building  Fund  to  be  created  If  the  proposed  constitutional 
amendment  contained  In  House  Joint  Resolution  1  Is  approved  by 

the  voters. 

588-70 

Dec  30 

Opinion  letter  to  Mr.  Howard  L.  McFadden 

588-70 

Dec  18 

SECRETARY  OF  STATE. 

ELECTIONS. 

POLITICAL  PARTIES. 

CANDIDATES. 

The  American  Party  Is  no  longer  an  established  political  party  for 
the  purpose  of  nominating  candidates  for  Governor  or  other 
statewide  offices  In  the  State  of  Missouri  because  the  only 
candidate  for  state  office  received  less  than  two  percent  of  the  vote 
at  the  1970  General  Election.  Since  the  American  Party  Is  not  now 
an  established  party  for  the  entire  state  the  Secretary  of  State 
should  not  accept  declarations  of  candidacy  for  Governor  or  other 
statewide  offices  for  such  non  existent  party. 

591-70 

Dec  24 

Opinion  letter  to  the  Honorable  William  S.  Brandom 

596-70 

Withdrawn 

CRIMINAL  LAW: 
ARREST: 

POLICE : 


A  regularly  employed  police  officer 
of  a  third  class  city  retains  the 
same  powers  to  arrest  while  off  duty 
which  he  possesses  while  on  duty; 
the  liability  of  a  police  officer  of  a  third  class  city  for  false 
arrest  and  other  related  torts  depends  upon  the  lawfulness  of  the 
arrest;  the  lawfulness  of  an  arrest  made  by  a  police  officer  from 
a  third  class  city  does  not  depend  upon  v/hether  the  policeman  was 
on  or  off  duty;  and  a  private  citizen  may  only  arrest  for  those 
misdemeanors  which  involve  breaches  of  the  peace,  petit  larcency 
committed  in  his  presence,  or  pursuant  to  those  powers  granted 
him  by  virtue  of  Section  537.125,  RSMo  19^9,  and  Section  560.4l5, 
RSMo  1969. 

November  20,  1970 


OPINION  NO.  3 


Honorable  John  A.  Grellner 
State  Representative 
Fortieth  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Grellner: 

This  official  opinion  is  in  response  to  two  questions  you 
submitted  for  this  office's  resolution.  Those  questions,  together 
v;lth  our  responses  thereto,  are  as  follows: 

"1.  Does  a  person  who  is  regularly  employed 
as  a  police  officer  of  a  3rd  class  city, 
while  off  duty,  still  retain  the  pov/er  to 
arrest  as  he  has  while  on  duty?  What  Is  the 
result  if  the  police  officer,  while  off  duty. 

Is  engaged  in  a  purely  private  pursuit  such 
as,  employment  for  an  employer  completely 
outside  the  scope  of  his  activities  as  a 
police  officer?" 

Within  the  context  of  your  question,  the  "power  to  arrest" 
involves  (1)  the  ability  to  make  a  valid  arrest,  1 . e ♦ ,  one  which 
will  support  a  valid  prosecution  and  conviction  of  the  offender, 
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and  (2)  the  ability  to  arrest  a  probable  offender  without  fear 
of  liability  for  false  imprisonment,  false  arrest,  assault  and 
battery,  etc.  These  two  aspects  of  the  power  to  arrest  will  be 
considered  by  this  opinion  within  the  context  of  your  question. 

I.  The  power  of  a  regularly  employed  police  officer  from 
a  third  class  city  to  make  valid  arrests  while  off  duty. 

Obviously,  whether  a  policeman  is  either  on  or  off  duty 
will  be  Important  only  if  his  powers  to  arrest  will  be  affected 
by  this  status.  If  an  off  duty  policeman  may  be  considered  to 
be  in  the  position  of  a  private  person  insofar  as  his  power  to 
arrest  is  concerned,  and  if  the  power  of  a  private  person  to  make 
arrests  is  less  than  that  of  an  on  duty  policeman,  then  the  pollce- 
.man's  off  duty  status  may  affect  the  validity  of  certain  arrests. 
This  opinion,  therefore,  will  first  consider  whether  there  are 
any  differences  between  the  pov;er  of  an  on  duty  policeman  to  make 
an  arrest  and  the  power  of  a  private  citizen  to  make  an  arrest. 

To  facilitate  an  analysis  of  these  pov/ers,  we  have  categorized 
the  various  offenses  as  being  either  (1)  city  ordinance  violations, 
(2)  felony  violations,  or  (3)  state  misdemeanor  violations. 

Section  85.561(3),  RSMo  1969,  Important  with  regard  to  the 
powers  of  policemen  in  third  class  cities,  provides  in  relevant 
part  as  follows: 

"3.  Every  member  of  the  police  department 
shall  have  power  at  all  times  to  make  or 
order  an  arrest  with  proper  process  for  any 
offense  against  the  laws  of  the  city,  .  .  . 
and  shall  also  have  power  to  make  arrests 
without  process  in  all  cases  in  which  any 
offense  against  the  laws  of  the  city  shall 
be  committed  in  his  presence,  i  !!  , 

(Emphasis  added. ) 

In  our  opinion,  the  phrases  "at  all  times"  and  "any  offense  against 
the  laws  of  the  city"  indicate  a  clear  legislative  intention  to 
authorize  city  policemen,  whether  on  or  off  duty,  to  make  arrests 
for  offenses  committed  in  their  presence  against  the  laws  of  the 
city.  Thus,  if  a  third  class  city’s  off  duty  policeman  observes 
the  violation  of  a  city  ordinance  inside  that  city's  limits,  the 
off  duty  policeman  may  make  a  valid  arrest  for  that  offense. 

For  the  purpose  of  considering  the  validity  of  an  arrest 
made  by  an  off  duty  policeman  for  the  commission  of  a  felony,  the 
assumption  is  necessarily  made  that  a  felony  was  actually  committed 
by  the  person  arrested.  With  that  assumption,  the  case  of  State  v. 
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Keeny,  ^31  S.W.2d  95  (Mo.  1968),  becomes  relevant.  In  that  case, 
a  city  policeman  from  a  third  class  city  was  advised  by  the  victim 
of  a  robbery  as  to  the  description  of  the  robber's  automobile  and 
as  to  its  general  direction  of  travel  from  the  scene  of  the  robbery. 
He  sighted  a  car  fitting  this  description  approximately  ten  miles 
outside  the  city  limits,  and  succeeded  in  getting  it  to  stop.  Upon 
arresting  the  occupants  and  searching  the  automobile,  evidence  was 
produced  which  lead  to  the  occupants'  conviction  for  the  robbery. 

In  affirming  this  conviction,  the  Missouri  Supreme  Court  held: 

"This  arrest  was  lawful  and  this  being  so, 
the  ensuing  search  of  the  automobile  as  here 
described,  was  lawful,  as  Incident  thereto. 

The  fact  that  policeman  Grimes  was  outside 
his  jurisdiction  does  not  make  the  arrest 
unlawful  under  the  circumstances  before  us. 

A  private  citizen  could  lawfully  have  pro¬ 
ceeded  as  Grimes  did.  The  facts  are  that 
there  was  a  robbery;  within  a  few  minutes 
after  it  occurred.  Grimes  learned  from  a  re¬ 
liable  source  that  the  perpetrator  was  a  man 
with  a  gun  who  left  the  scene  in  a  particular 
style  and  color  car,  .  .  .  Within  l6  minutes 
from  the  time  he  was  first  called  about  the 
robbery  he  overtook  such  a  car.  .  .  .  Under 
these  circumstances.  Grimes  had  reasonable 
grounds  to  believe  that  the  men  in  the  car 
were  the  ones  who  committed  the  robbery  and 
could  lawfully  arrest  them  without  warrant, 

..."  (W.  at  97). 

See  also  State  v.  Murray,  ^^5  S.W.2d  296  (Mo.  1969),  where  an  ar¬ 
rest  similar  to  the  one  occurring  in  the  Keeny  case  was  upheld  as 
valid  even  though  made  outside  the  city  limits  by  a  city  police 
officer.  Thus,  it  appears  to  be  the  law  in  Missouri  that  a  police 
officer  or  a  private  citizen  who  has  "reasonable  grounds  to  believe" 
a  felony  has  been  committed  by  the  person  he  seeks  to  arrest,  may 
apprehend  and  arrest  that  person.  Nor  does  there  appear  to  be  any 
difference  in  the  amount  of  force  available  to  a  private  person 
effecting  a  lawful  arrest  and  that  available  to  a  policeman  making 
the  same  arrest.  State  v.  Parker,  199  S.V/.2d  338  (Mo.  19^7).  Thus, 
again,  a  policeman*  s  on  or  off*  duty  status  would  not  appear  to  af¬ 
fect  the  validity  of  an  arrest  made  for  the  commission  of  a  felony. 

It  is  in  the  third  area  —  arrest  for  state  misdemeanor  viola¬ 
tions  —  that  a  policeman's  on  or  off  duty  status  may  be  important. 
The  common  law  rule  is  that  a  private  citizen  may  not  arrest  for  a 
misdemeanor  unless  it  constitutes  a  breach  of  the  peace.  5  Am.Jur. 
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2d  "Arrests",  Section  35,  page  727.  The  case  of  State  v.  Parker, 
378  S.W.2d  27^  (Spr.Mo.App.  196^),  recognizes  this  rule  as  being 
In  effect  In  Missouri,  but  further  states  that  a  private  citizen 
may  arrest  for  a  petit  larceny  committed  In  his  presence.  at 

282.  Thus  It  may  be  said  that  as  a  general  rule  In  Missouri,  a 
private  citizen  may  only  arrest  for  state  misdemeanor  violations 
which  constitute  either  a  breach  of  the  peace  or  a  petit  larceny. 
However,  a  police  officer  may  arrest  for  any  misdemeanor  violation 
which  occurs  In  his  presence.  State  ex  rel.  Patterson  v.  Collins, 
172  S.W.2d  28^  (St  .L.Mo.App.  19^3) .  'i'hls  difference  In  the  arrest 
powers  of  a  policeman  and  a  private  citizen  forces  us  to  consider 
the  question  of  whether  an  off  duty  policeman  Is  to  be  considered 
as  having  only  those  powers  of^  arrest  available  to  a  private 
citizen. 

As  will  be  shown  by  the  following  discussion.  It  Is  our 
opinion  that  an  Individual  who  Is  a  city  policeman  may  not  behave 
Inconsistently  with  the  nature  of  that  office.  In  other  words, 
employment  as  a  policeman  Involves  a  service  to  the  public  of  such 
a  nature  that  they  are  under  a  special  duty  at  all  times  to  use 
their  best  efforts  to  apprehend  criminals. 

The  nature  of  the  office  of  policeman  has  been  variously 
defined,  but  the  below  quotations  are  particularly  appropriate 
to  this  opinion: 

"We  think  the  term  ’policeman,'  as  that  term 
Is  generally  used  and  understood,  means  a 
person  who  Is  a  member  of  an  organized  civil 
force  for  maintaining  peace  and  order,  pre¬ 
venting  and  detecting  crime,  and  enforcing 
the  law.  A  policeman  of  a  city  Is  a  person 
who  has  been  authorized  and  empowered  by  the 
city  to  perform  duties  which  relate  to  Its 
governmental  function  of  maintaining  peace 
and  order.  ..."  Tezeno  v.  Maryland  Casualty 
Company ,  I66  So. 2d  351,  35b  (La.App.  l9b^ ) . 

"A  public  office  has  been  defined  as  '  a 
public  trust  or  agency  created  for  the  ben¬ 
efit  of  the  people.'  State  ex  rel.  Nagle 
V.  Sullivan,  supra.  A  public  officer  Is 
bound  by  a  very  high  standard  of  conduct. 

A  law  enforcement  official  has  a  higher  re¬ 
sponsibility  than  mere  strict  compliance 
with  the  letter  of  the  law.  When  the 
people  delegate  to  an  officer  the  right  to 
enforce  a  standard  of  conduct  on  themselves. 
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they  may  reasonably  expect  him  to  carry  out 
his  duties  with  a  hip:h  deptree  of  intelligence 
and  devotion  to  the  law  which  he  is  entrusted 
to  enforce."  State  ex  rel.  Holllbaugh  v. 

State  Fish  and  Game  Commission,  365  P.2d  9^2, 

(Mont.  1961). 

"...  The  primary  duty  of  a  police  officer 
is  to  preserve  peace.  He  is  an  officer  of 
the  law  whose  duties  require  him  to  come  in 
dally  contact  with  crime  and  law  enforcement. 

Ke  is  paid  out  of  the  public  treasury  to  de¬ 
vote  his  time  to  his  duties.  ..."  State  v. 

Butts .  159  S.W.2d  790,  793  (Mo.  19'^2). 

The  above  quotations  indicate  that  a  police  officer  is  a 
public  official  engaged  in  performing  a  governmental  function, 
and  may  take  no  action  or  position  inconsistent  with  this  status. 
Obviously,  an  off  duty  policeman  need  not  be  as  diligent  or  as 
active  in  his  pursuit  of  criminal  offenders  as  an  on  duty  police¬ 
man.  Nevertheless,  if  a  policeman  devotes  part  of  his  off  duty 
hours  to  the  apprehension  of  a  criminal  offender,  it  would  be 
Inconsistent  with  those  publicly  Imposed  obligations  of  a  police¬ 
man  discussed  above  for  an  off  duty  policeman  to  be  slm.ultaneously 
handicapped  by  a  diminution  of  his  arrest  powers.  In  other  words, 
if  the  state  may  require  a  policeman  to  behave  consistently  with 
the  public  trust  imposed  upon  him  because  of  the  nature  of  his 
office  twenty-four  hours  a  day,  then  it  follows  that  all  the 
official  powers  which  are  normally  available  to  an  on  duty  police 
officer  should  likewise  be  available  to  the  policeman  twenty-four 
hours  a  day. 

No  case  v;as  found  directly  bearing  on  this  issue.  However, 
the  Issued  Involved  in  the  case  of  Kick  v.  Merry,  23  Mo.  72  (I856), 
involved  an  issue  very  similar  to  the  one  at  hand.  In  that  case, 
a  city  policeman  sought  to  claim  a  reward  upon  apprehending  a 
criminal,  contending  that  when  he  acted  in  effecting  this  arrest, 
he  was  doing  so  as  a  private  citizen  and  not  as  a  member  of  the 
police.  In  holding  that  the  policeman  was  not  entitled  to  the 
reward,  the  Supreme  Court  stated: 

"...  [policemen]  are  required,  to  the  best 
of  their  ability,  to  preserve  order,  peace 
and  quiet  throughout  the  city.  .  .  .  Under 
the  circumstances,  the  officer  has  no  right 
to  insist  that  he  acted  as  an  individual  in 
his  private  capacity.  The  case  falls  within 
the  mischief  of  the  rule  of  the  common  law 
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which  prohibits  an  officer  from  taking  a  re¬ 
ward  as  an  inducement  to  do  his  duty.  He  re¬ 
ceived  a  stated  salary  for  his  services.  The 
services  rendered  were  within  the  duties  of 
his  office.  All  his  energies  had  been  devoted 
to  the  service  of  the  city.  ..."  (W.  at 
75-76). 

While  the  Kick  case  did  not  concern  itself  with  the  off  duty  —  on 
duty  question ,  several  other  Jurisdictions  have  cited  the  Kick 
case  for  the  proposition  that  it  is  contrary  to  public  policy  for 
a  peace  officer,  acting  within  the  scope  of  his  authority  and 
line  of  duty,  to  receive  a  reward  for  an  arrest,  even  though  this 
arrest  is  made  when  the  police  officer  is  off  duty.  See,  e . g. , 
Oklahoma  Ry.  Co.  v.  Morris,  ^3  Okla.  8,  1^*8  P.  1032  (191^);  Hanmer 
Wells  J'argo  &  Co.  Express,  l60  N.Y.Supp.  651  (1916);  and 
Beck  V.  Sul'ser,  ^'8  'Ck'la.  187.  150  P.  107  (1915). 

Finally,  the  case  of  People  v.  Derby,  2  Cal.Rptr.  ^01  (Cal. 
App.  i960),  is  Important.  In  that  case,  the  defendant  was  con¬ 
victed  of  resisting  a  public  officer  in  the  discharge  of  the  duties 
of  his  office,  and  he  appealed  contending  that  the  police  officers, 
who  made  the  arrest  immediately  after  ending  their  tour  of  duty  for 
that  day,  were  not  "engaged  in  performing  a  duty  of  their  office" 
at  the  time  of  the  arrest.  The  California  Court  of  Appeals  noted 
that  there  was  sufficient  evidence  in  the  record  to  sustain  a 
finding  that  the  officers  were  still  on  duty  when  the  arrest  was 
made,  but  noted  further  that: 

".  .  .  it  is  clear  that  a  breach  of  the 
peace  was  committed  in  the  officers' 
presence,  and  they  were  not  required  to 
ignore  this  conduct  on  the  part  of  the 
appellant  whether  or  not  their  particular 
hours  of  duty  had  been  completed.  (Elm- 
phasls  added).  (Id.  at  ^04). 

Thus,  the  California  Court  of  Appeals  noted  that  public  peace  of¬ 
ficers  are  considered  to  be  "on  duty"  twenty-fours  a  day. 

In  our  opinion,  the  above  discussed  authority  indicates  a 
Judicial  recognition  of  the  fact  that  employment  as  a  police  officer 
cannot  be  considered  as  merely  another  form  of  gainful  employment. 
The  position  of  policemen  is  not  analogous  to  the  ordinary  employer- 
employee  relationship,  where  the  employee  is  authorized  to  per¬ 
form  his  employment  only  during  working  hours.  Of  primary  impor¬ 
tance  is  the  fact  that  in  arresting  criminals,  the  policeman  acts 
in  the  public  interest,  and  not  selfishly.  Thus,  although  an  ar- 
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rest  of  a  criminal  prevents  the  theft  of  an  Individual’s  chattel, 
not  only  is  that  individual  benefited,  but  the  state  as  a  whole 
benefits  as  well.  Therefore,  both  the  individual  and  the  state 
benefit  by  a  policeman's  zealous  devotion  to  his  duty. 

II.  The  liability  of  an  off  duty  police  officer  for  unlawful 
arrest  and  other  related  torts. 

If  a  good  faith  arrest  is  made  of  an  Innocent  individual,  the 
extent  to  which  the  person  making  the  arrest  will  be  liable  for 
false  imprisonment,  or  other  related  torts,  will  greatly  depend 
upon  whether  he  is  a  policeman  or  a  private  citizen.  In  the  case 
of  State  V.  Nolan,  192  S.W.2d  1016  (Mo.  19^6),  the  Supreme  Court 
of  Missouri  noted  that  a  police  officer  may  lawfully  arrest  an  in¬ 
dividual  that  the  police  officer  has  reasonable  grounds  to  suspect 
that  he  has  committed  a  felony,  even  though  no  felony  in  fact  was 
committed,  but  that  a  private  citizen  may  Justify  the  arrest  only 
if  a  felony  was  in  fact  committed.  Id.  at  1019. 

”.  .  .  It  is  the  right  and  privilege  of  any 
citizen,  knowing  that  one  has  committed  or 
is  in  the  act  of  committing  a  crime,  to  ar¬ 
rest  the  offender  or  cause  him  to  be  arrested 
without  waiting  for  a  warrajit;  but  in  doing  so 
the  unofficial  citizen  takes  this  risk,  to  wit: 

If  it  should  turn  out  that  the  man  whom  he 
has  arrested  was  not  guilty  of  the  crime,  the 
citizen  causing  the  arrest  is  liable  in  a 
civil  action  for  whatever  damages  the  ar¬ 
rested  man  sustained  in  consequence  of  his 
arrest  and  imprisonment.  In  such  case  it  is 
no  answer  to  the  plaintiff’s  demand  for  damages 
for  the  defendant  to  say:  ’I  had  reasonable 
cause  to  believe  the  plaintiff  was  guilty.  I 
acted  without  malice.  I  took  the  advice  of 
counsel  learned  in  law. ’  The  only  plea  of 
Justification  or  excuse  is  that  plaintiff  was 
guilty  of  the  crime  for  which  he  was  arrested. 

..."  Pandjlris  v.  Hartman.  9^  S.W.  270.  272 
(Mo.  1906). 

The  above  quote  should  be  compared  with  the  following  statement  of 
the  case  of  Wlnegar  v.  Chicago,  B.  &  Q.  R.  Co..  163  S.W. 2d  357.  365 
(K.C.Mo.App.Tptn -  - 

"The  police  officers  had  a  lawful  right  to 
arrest  plaintiff  when  there  was  reasonable 
grounds  to  believe  that  he  had  committed  an 
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offense,  even  though  he  was  not  convicted, 
and  the  officers  would  not  be  liable  in 
damages.  This  Immunity,  however,  in  behalf 
of  the  officers  does  not  absolve  an  individ¬ 
ual  who  furnishes  information  that  an  offense 
has  been  committed  and  encourages  and  requests 
officers  to  make  an  arrest  of  an  Innocent  party 
...  If  party  is  arrested  at  the  direction 
of  an  unofficial  citizen,  the  only  ground  of 
Justification  is  that  the  party  arrested  is 
guilty.  ..."  (Citations  omitted). 

Thus,  the  following  generalizations  may  be  made:  (1)  a 
policeman  may  arrest  an  Innocent  individual  without  fear  of  false 
arrest  liability  where  he  has  reasonable  grounds  to  suspect  that  a 
felony  has  been  committed  and  reasonable  grounds  to  suspect  that  the 
individual  he  arrests  committed  the  felony;  (2)  a  private  citizen 
may  escape  false  arrest  liability  only  if  he  is  able  to  sho\ir  the 
person  arrested  was  guilty  of  the  crime  for  which  he  was  arrested 
and  reasonable  grounds  to  suspect  the  person  he  arrested.  The  gist 
of  an  action  for  false  arrest  and  false  Imprisonment  is  a  wrongful 
arrest  or  an  unlawful  arrest.  Gerald  v.  Caterers,  Inc.,  382  S.W.2d 
7^0  (K.C.Mo.App.  196^).  Thus,  the  final  Important  generalization  be¬ 
comes:  (3)  false  arrest  liability  depends  upon  whether  the  arrest 

was  lawful. 

You  inquire  as  to  the  effect  the  foregoing  statements  of  law 
have  upon  an  off  duty  policeman  assuming  employment  completely  un¬ 
related  to  his  Job  as  a  policeman.  Naturally,  this  office  is  unable 
to  make  predictions  as  to  the  probable  outcome  of  potential  litiga¬ 
tion  absent  a  specific  fact  situation.  Nevertheless,  the  following 
discussion  will  highlight  the  various  problems  in  this  area. 

As  was  discussed  earlier,  it  is  our  opinion  that  an  off  duty 
police  officer  retains  the  same  powers  to  arrest  as  those  possessed 
by  an  on  duty  police  officer.  Thus,  if  an  off  duty  police  officer 
makes  an  arrest  which  would  be  valid  and  lawful  if  made  by  an  on 
duty  police  officer,  then  no  liability  should  result. 

The  case  of  Nelson  v.  R.  H.  Macey  &  Co. ,  43^  S.W.2d  767 
(K.C.Mo.App.  1968),  is  Important.  That  case ,  an  off  duty  police 
officer  was  employed  as  a  store  detective  by  a  department  store. 

This  off  duty  policeman  made  what  the  Jury  found  to  be  an  unlawful 
arrest  for  shoplifting,  and  turned  the  suspect  over  to  store  au¬ 
thorities.  The  suspect-plaintiff  sued  the  department  store  for 
false  imprisonment,  and  his  recovery  against  the  corporation  was 
affirmed  on  appeal.  Significant  was  the  court's  determination  that 
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the  police  officer's  status  a^  a  police  officer  was  Irrelevant  In¬ 
sofar  as  the  employer's  liability  was  concerned: 

.  .If  the  Jury  found,  as  they  did,  that 
Henthorn  (the  police  officer)  was  acting  within 
the  scope  of  his  employment,  then  he  could  not 
be  acting  in  a  dual  capacity,  or,  to  put  It 
another  way,  if  Henthorn  was  acting  within  the 
scope  of  his  employment,  then  the  fact  that  he 
was  also  a  police  officer  became  unimportant 
and  no  effect  on  the  defendant's  liability.” 
ild.  at  776-777). 

Thus,  cin  employer  may  not  shield  himself  from  liability  merely  be¬ 
cause  his  employee  is  an  off  duty  police  officer. 

In  our  opinion,  the  Nelson  v.  R.  H.  Macey  &  Co.  case  is  not 
authority  for  the  proposition  that  aji  off  duty  police  officer  may 
act  in  such  a  way  as  to  expose  himself  to  personal  liability  for 
actions  which  would  be  lawful  if  performed  while  he  was  on  duty. 
Rather,  the  case  involves  an  arrest  which  would  have  been  unlawful 
even  if  made  by  an  on  duty  police  officer.  It  is  of  course  pos¬ 
sible,  however,  that  an  off  duty  police  officer  could  behave  in 
such  a  way  as  to  negate  any  presumption  that  he  was  acting  for 
the  benefit  of  the  state  or  pursuant  to  his  employment  as  a  police 
officer,  and  thus,  his  personal  liability  might  result.  Again, 
we  refuse  to  express  an  opinion  as  to  the  probability  or  validity 
of  such  a  result. 

Your  second  question  was  as  follows: 

”2.  Does  a  private  citizen  have  the  legal 
right  to  arrest  for  a  misdemeanor  conmitted 
within  his  presence,  but  not  amounting  to  a 
breach  of  the  peace?" 

As  a  general  rule,  a  private  citizen  may  arrest  for  a  misde¬ 
meanor  violation  only  if  it  involves  a  breach  of  the  peace.  5 
Am.Jur.2d  "Arrests",  Section  35,  page  727.  The  case  of  State  v. 
Parker,  378  S.W.2d  27^  (Spr.Mo.App.  1964),  also  states  that  a 
private  citizen  may  arrest  for  a  petit  larceny  which  is  committed 
in  his  presence.  at  282.  This  statement,  which  is  dicta  in 

the  Parker  case,  is  the  only  expression  of  this  right  found  by  us 
in  any  Missouri  case.  While  this  absence  of  similar  authority 
tends  to  cast  doubt  on  the  existence  of  such  a  right,  the  state¬ 
ment  nevertheless  exists  in  a  reported  Missouri  decision,  and 
is,  therefore,  entitled  to  the  weight  normally  accorded  similar 
statements  of  law. 
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At  any  rate,  Missouri  statutes  have  substantially  altered 
this  area  of  the  law  in  those  areas  most  likely  to  create  problems. 
Section  537.125,  RSMo  1969,  provides  in  relevant  part  as  follows: 

"2.  Any  merchant,  his  agent  or  employee,  who 
has  reasonable  grounds  or  probable  cause  to 
believe  that  a  person  has  committed  or  is  com¬ 
mitting  a  wrongful  taking  of  merchandise  or 
money  from  a  mercantile  establishment,  may 
detain  such  person  in  a  reasonable  manner  and 
for  a  reasonable  length  of  time  for  the  purpose 
of  investigating  whether  there  has  been  a  wrong¬ 
ful  taking  of  such  merchandise  or  money.  Any 
such  reasonable  detention  shall  not  constitute 
an  unlawful  arrest  or  detention,  nor  shall  it 
render  the  merchant,  his  agent  or  employee, 
criminally  or  civilly  liable  to  the  person  so 
detained. 


"3.  .  .  .  the  finding  of  such  unpurchased 

merchandise  concealed  upon  the  person  or  among 
the  belongings  of  such  person  shall  be  evi¬ 
dence  of  reasonable  grounds  and  probable 
cause  for  the  detention  .  !  by  a  merchant , 
his  agent  or  employee,  in  order  that  recovery 
of  such  merchandise  may  be  effected,  and  any 
such  reasonable  detention  shall  not  be  deemed 
to  be  unlawful,  nor  render  such  merchant,  his 
agent  or  employee  criminally  or  civilly  liable. " 
(Emphasis  added). 

Thus,  here,  if  the  private  citizen  is  either  a  merchant  or  the  mer¬ 
chant's  agent  or  employee,  he  may  arrest  for  a  misdemeanor  pursuant 
to  the  terms  of  Section  537.125,  RSMo  1969. 

Also  Important  is  Section  560.^15,  RSMo  1969,  which  sets  out 
particular  instances  where  any  person  found  in  the  actual  perpetra¬ 
tion  of  certain  offenses  (which  generally  consist  of  the  malicious 
destruction  of  certain  property)  may  be  arrested  by  the  owner  or 
person  in  possession  of  the  premises  or  property  upon  which  the 
offense  is  committed: 

"...  without  warrant,  and  taken  before  the 
nearest  magistrate,  to  be  dealt  with  accord¬ 
ing  to  law."  Section  560.^15,  supra. 

Other  than  the  Parker  case  and  the  above  two  statutory  excep¬ 
tions  to  the  general  common  lavr  rule,  no  expansion  of  the  right  of 
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the  private  citizen  to  arrest  for  the  commission  of  a  misdemeanor 
was  found.  It  Is  our  opinion  that  a  private  citizen's  right  to 
arrest  for  the  commission  of  a  misdemeanor  Is  limited  to  the  above 
common  law  rule  and  the  three  noted  exceptions. 

CONCLUSION 


It  Is,  therefore,  our  opinion  that  a  regularly  employed  police 
officer  of  a  third  class  city  retains  the  same  powers  to  arrest 
while  off  duty  which  he  possesses  while  on  duty;  that  the  liability 
of  a  police  officer  of  a  third  class  city  for  false  arrest  and 
other  related  torts  depends  upon  the  lawfulness  of  the  arrest; 
that  the  lawfulness  of  an  arrest  made  by  a  police  officer  from 
a  third  class  city  does  not  depend  upon  whether  the  policeman 
was  on  or  off  duty;  and  that  a  private  citizen  may  only  arrest 
for  those  misdemeanors  which  Involve  breaches  of  the  peace, 
petit  larceny  committed  In  his  presence,  or  pursuant  to  those 
powers  granted  him  by  virtue  of  Section  537.125,  RSMo  1969,  and 
Section  560.415,  RSMo  I969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Craig  A.  Van  Mat re. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTY  COLLECTORS:  1.  County  and/or  township  collectors 

TOWNSHIP  COLLECTORS:  may  charge  commissions  authorized  to 

SOCIAL  SECURITY:  them  against  funds  collected  for 

LIBRARIES:  library  purposes.  2.  The  County 

COUNTY  LIBRARIES:  Library  Board  is  not  required  to  make 

payments  from  library  funds  of  the 
"employer’s  share"  of  social  security  tax  payments  for  the  benefit 
of  the  county  or  township  collectors  who  have  collected  library  taxes 
for  the  reason  that  such  payments  do  not  constitute  taxable  wages 
paid  by  an  employer  to  an  employee  within  the  meaning  of  the  Social 
Security  Act . 


OPINION  NO. 


June  8,  1970 


Honorable  Charles  O'Halloran 
State  Librarian 
Missouri  State  Library 
308  East  High  Street 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  O'Halloran: 

This  official  opinion  is  Issued  in  response  to  your  request 
for  a  ruling  regarding  the  following  matters: 

1.  May  county  and/or  township  collectors  charge  commissions 
authorized  to  them  against  funds  collected  for  library  purposes? 

2.  Can  the  County  Library  Board  be  required  to  make  payments 
from  library  funds  of  the  "employer's  share"  of  social  security 
payments  for  the  benefit  of  the  county  or  township  collector  who 
has  collected  the  library  taxes? 

3.  Is  there  anything  in  the  law  providing  for  taxation  for 
either  city  or  county  library  districts  which  declares  these  taxes 
to  be  dedicated  to  the  degree  that  they  cannot  be  used  except  for 
purposes  directly  related  to  the  library's  internal  programs? 

With  respect  to  the  first  question  raised  in  your  letter,  it 
is  our  opinion  that  county  and  township  collectors  may  deduct  from 
library  tax  moneys  collected  by  them  the  amount  of  fees  authorized 
by  statute.  This  authority  is  specifically  granted  to  county 
collectors  in  Section  52.260,  RSMo  1959,  where  it  is  stated  that 
the  county  collector  shall  collect  and  retain  certain  commissions 
for  collecting  all  state,  county,  bridge,  road,  school  and  all 
other  local  taxes.  The  commissions  are  based  on  a  sliding  scale 
depending  upon  the  amount  of  the  tax  levy  and  the  amount  collected 
and  the  commissions  are  to  be  deducted  and  retained  by  the  collec¬ 
tor  out  of  the  amounts  collected.  (Section  52.260,  139.^30  (^), 
RSMo . ) 
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Likewise,  Section  139.^30,  RSMo  1959,  in  relation  to 
township  collectors,  states  that  the  township  collector  shall 
receive  a  commission  based  upon  certain  percentages  of  all 
moneys  collected  by  him. 

The  system  for  collecting  library  taxes  is  the  same  as 
that  provided  for  collection  of  other  property  taxes  by  the 
political  sub-divisions  of  the  state.  Chapter  137  of  the 
Revised  Statutes  of  Missouri,  1959,  sets  forth  detailed  pro¬ 
cedures  for  levy  and  assessment  of  taxes  generally  and  the 
delivery  of  the  tax  books  to  the  collector.  Chapter  139  of 
the  Revised  Statutes  sets  forth  detailed  procedures  for  col¬ 
lection  of  taxes.  These  assessment  and  collection  procedures 
relate  to  library  taxes  as  well  as  state,  county,  bridge,  road, 
school  and  other  taxes.  There  is  no  authority  for  handling 
the  collection  of  library  taxes  and  the  payment  of  commissions 
for  such  collection  by  county  and  township  collectors  in  a 
manner  different  from  school  taxes  or  other  taxes  of  a  local 
character . 

The  second  question  relates  to  the  expenditure  of  library 
funds  for  payment  of  the  employer's  share  of  social  security 
taxes  on  fees  or  commissions  received  by  county  or  township 
collectors  in  connection  with  library  taxes.  This  office  has 
rendered  a  recent  opinion  which  appears  to  be  determinative  of 
this  question.  Attorney  General  Opinion  No.  65-Vaughn-1970 . 

In  the  opinion  it  was  stated: 

"The  same  rule  appears  to  be  applicable 
Insofar  as  the  relationship  between  the  town¬ 
ship  collector  and  the  county  is  concerned. 

In  other  words,  the  township  collector  is  an 
officer  of  the  township  but  not  of  the  county 
or  the  state,  and  the  county  clerk  and  the 
county  assessor  are  officers  of  the  county 
but  not  of  the  state  or  township.  *  *  * 

Accordingly,  it  must  be  concluded  that  the 
county  collectors  and  county  assessors  are 
employees  of  the  county,  and  the  township 
collectors  are  employees  of  the  township  in 
each  Instance.  They  are  not  employees  of 
any  other  political  entity.  It  follows  that 
the  county  is  the  employer  of  the  county  clerk 
and  the  county  assessor  and  the  township  is  the 
employer  of  the  township  collector  for  the  pur¬ 
poses  of  the  Social  Security  Act,  and  the  report¬ 
ing  of  fees  or  wages  required  thereby  should  be 
made  on  this  basis.  In  the  matter  under 

consideration  the  fees  received  from  collecting 
school  taxes  are  not  paid  by  an  employer  to  an 
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employee  for  services  performed  for  the 
employer.  The  township  collector  Is  not 
an  enployee  of  the  school  district  and 
therefore  the  fees  do  not  constitute  wages 
subject  to  the  Act." 

An  opinion  rendered  by  this  office  October  27 >  1961, 
issued  to  Charles  D.  Trigg,  contains  the  following  language: 

"While  It  Is  true  that  township  collectors 
collect  taxes  for  the  county  and  state  as 
well  as  the  township  itself  (and  also  must 
account  to  the  county  court.  Section  139.^20), 
such  fact  does  not  make  the  collector  a  county 
officer  anymore  than  It  makes  him  an  officer 
of  the  school  district  by  reason  of  collecting 
school  taxes." 

In  the  present  matter  It  Is  our  view  that  the  county  or 
township  collectors  are  not  employees  of  the  library  districts 
and  therefore  the  fees  deducted  from  library  tax  funds  do  not 
constitute  wages  paid  by  the  library  districts  upon  which  they 
must  pay  the  employers  share  of  Social  Security  Taxes. 

As  to  the  third  question  raised  In  your  letter.  It  is 
assumed  this  relates  to  use  of  library  funds  to  pay  collectors ' 
commissions  which  has  been  discussed  hereinbefore.  As  there 
Indicated  the  law  clearly  provides  for  such  expenditures. 

CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  office  that: 

1.  County  and/or  township  collectors  may  charge  commis¬ 
sions  authorized  to  them  against  funds  collected  for  library 
purposes . 


2.  The  County  Library  Board  Is  not  required  to  make  payments 
from  library  funds  of  the  "employer's  share"  of  social  security 
tax  payments  for  the  benefit  of  the  county  or  township  collectors 
who  have  collected  library  taxes  for  the  reason  that  such  pfiyments 
do  not  constitute  taxable  wages  paid  by  an  employer  to  an  employee 
within  the  meaning  of  the  Social  Security  Act. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  E.  Park. 


Yours  very  t^a^y. 


^HN  C.  DANPORTH 
Attorney  General 


(Answer  by  Letter)  Burns 


January  12,  1970 

OPINIOM  LETTER  NO.  5 


Honorable  William  H.  Weasel 
Prosecuting  Attorney 
Gasconade  County 
303  Schiller  Street 
Hermann,  Missouri  650^1 


Dear  Mr.  Weasel: 

This  Is  In  answer  to  yo'Jir  request  as  to  the  legality  of 
the  leasing  of  certain  tower  facilities  belonging  to  Gasconade 
County  to  a  private  citizen.  You  state  that  the  tower  Is  being 
used  presently  by  the  sheriff  for  radio  transmission  purposes. 

We  are  enclosing  Opinion  Nb.  92,  rendered  July  28,  I96I, 
to  Iterold  L.  Volkmer,  which  we  believe  answers  the  question  con¬ 
tained  In  your  request. 

Such  opinion  holds  that  county  property  may  be  leased  for 
short  terms  to  Individuals  when  the  county  has  no  Immediate  need 
of  the  facilities  for  county  purposes.  Such  holding  Is  based 
on  the  fact  that  the  temporary  leasing  or  renting  of  the  county 
property  must  be  consistent  with  the  public  use  the  county  has 
or  will  have  for  such  property.  It  follows,  therefore,  that  if 
the  lease  can  be  made  In  this  case  without  Interfering  with  the 
public  use  of  the  county  property  by  the  county,  the  lease  would 
be  authorized.  On  the  other  hand.  If  the  lease  In  any  way  inter¬ 
fered  with  the  public  used  of  the  property  by  the  county,  there 
would  be  no  authority  for  the  county  to  enter  Into  such  a  lease. 

Very  truly  yours. 


FILED 


Enclosure 


JOHN  C.  DANFORTH 
Attorney  General 


V  w 


CIVIL  DEFENSE:  When  the  citizens  of  a  county  are  threat¬ 

ened  by  a  disaster,  the  County  Court  has 
the  authority  to  activate  the  county's 
civil  defense  personnel  without  requesting  authority  from  the  governor; 
said  persons  so  activated  have  all  rights,  duties,  and  responsibilities 
granted  them  under  Chapter  RSMo  Supp.  1967  and  by  the  rules  and 
regulations  thereunder. 


OPINION  NO.  6 


May  13,  1970 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County  Court  House 
P.  0.  Box  2he 

Hillsboro,  Missouri  6305O 
Dear  Mr.  Weier: 

This  is  in  response  to  your  opinion  request  dated  November 
13,  1969,  which  stated  the  following  questions: 

"My  request  to  you  is  whether  the  Civil 
Defense  people  should  participate  in  any 
assistance  to  the  Sheriff's  Department  in 
case  of  such  a  disaster  without  the  request 
of  the  Governor  and  at  the  request  of  the 
County  Court  and  if  they  do  so  without  the 
request  of  the  Governor  whether  they  would 
have  any  powers  above  those  granted  to  a 
normal  citizen  eind  further  whether  they 
would  incur  the  same  liabilities  as  an 
ordinary  citizen  without  any  protection  of 
the  color  of  any  office." 

The  first  part  of  your  question  is  whether  the  county  court 
as  a  result  of  a  county  disaster  in  Jefferson  County,  can  activate 
the  county  civil  defense  unit  without  a  specific  authorization  from 
the  Governor. 

Section  ^^.010  RSMo  Supp.  1967,  defines  Political  Subdivision 
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Honorable  G.  William  Weier 


as  .  .  any  county  or  city,  town  or  village,  or  any  fire  district 
created  by  law;  ..."  and  executive  officer  of  any  political  sub¬ 
division  as  meaning  "the  county  court  or  county  supervisor  or  the 
mayor  or  other  manager  of  the  executive  affairs  of  any  city,  town, 
village  or  fire  protection  district;  ..."  It  is  clear  that 
Jefferson  County  is  a  political  subdivision  within  the  meaning  of 
Chapter  and  that  the  county  court  is  a  governing  body,  l.e., 
executive  officer  recognized  by  Chapter  4^1. 

Section  44.080,  RSMo  Supp.  196?  provides: 

"1.  Each  political  subdivision  of  this 
state  shall  establish  a  local  organization 
for  disaster  planning  in  accordance  with 
the  state  survival  plan  eind  program.  The 
executive  officer  of  the  political  sub¬ 
division  shall  appoint  a  coordinator  who 
shall  have  direct  responsibility  for  the 
organization,  administration  and  operation 
of  the  local  disaster  planning  for  civil 
defense,  subject  to  the  direction  and  con¬ 
trol  of  the  executive  officer  or  governing 
body.  Each  local  organization  for  disaster 
planning  shall  be  responsible  for  the  per¬ 
formance  of  civil  defense  functions  with¬ 
in  the  territorial  limits  of  its  political 
subdlvilson,  and  may  conduct  these  functions 
outside  of  the  territorial  limits  as  may 
be  required  pursuant  to  the  provisions  of 
this  law. 

"2.  In  carrying  out  the  provisions  of  this 
law,  each  political  subdivision  may: 

"(1)  Appropriate  and  expend  funds,  make 
contracts,  obtain  and  distribute  equip¬ 
ment,  materials,  and  supplies  for  civil 
defense  purposes,  provide  for  the  health 
and  safety  of  persons,  including  emergency 
assistance  to  victims  of  any  enemy  attack; 
the  safety  of  property,  and  direct  and  co¬ 
ordinate  the  development  of  disaster  plans 
and  programs  in  accordance  with  the  policies 
and  plans  of  the  federal  and  state  disaster 
£uid  emergency  planning; 

"(2)  Appoint,  provide,  or  remove  rescue 
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teams,  auxiliary  fire  and  police  personnel 
and  other  emergency  operations  teams,  units 
or  personnel  who  may  serve  without  compen¬ 
sation  ; 

"(3)  In  the  event  of  enemy  attack,  waive  the 
provisions  of  statutes  requiring  adver¬ 
tisement  for  bids  for  the  performance  of 
public  work  or  entering  Into  contracts." 

The  legislature  Intends  that  a  local  governmental  entity 
"be  responsible  for  the  performance  of  civil  defense  functions 
within  the  territorial  limits  of  Its  political  subdivision." 

Section  4^1.112,  RSKo  Supp.  1967,  provides: 

"It  shall  be  the  duty  of  every  organization 
established  pursuant  to  sections  44.010  to 
44.130  and  of  the  officers  thereof  to  execute 
and  enforce  such  orders,  rules  and  regulations 
as  may  be  made  by  the  governor  or  adjutant 
general  under  authority  of  sections  44.010 
to  44.130.  Each  organization  shall  have 
available  for  Inspection  at  Its  office  all 
orders ,  rules  and  regulations  made  by  the 
governor,  or  under  his  authority." 

The  rules  and  regulations  promulgated  pursuant  to  this  section  are 
known  as  the  "Missouri  Disaster  Operations  Plan".  The  following 
rules  are  relevant  to  your  question;  subsection  V  (A)  (1)  (b)  on 
page  7  states ; 

"During  an  emergency,  the  governing  authority 
of  each  political  subdivision  will  retain  the 
responsibility  for  direction  and  control  of 
Its  own  governmental  operations,  personnel, 
resources,  facilities  and  Its  own  disaster 
units  or  organizations." 

Subsection  V  (A)  (1)  (g)  (1)  on  page  9  states: 

"The  elected  and/or  appointed  public  of¬ 
ficials  of  political  entitles  below  the 
State  level  have  the  statutory  responsi¬ 
bilities  to  provide  for  the  health,  safety, 
and  welfare  of  the  populace  encompassed  by 
the  boundaries  of  their  political  sub¬ 
division.  It  Is  mandatory  that  these 
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public  officials  recognize  these  Inherent 
responsibilities  and  take  appropriate  action 
as  required." 

Subsection  V  (A)  (3)  (e)  (1)  on  page  11  states: 

"Upon  notification  of  an  impending  nat¬ 
ural  disaster,  chief  executives  of  poli¬ 
tical  subdivisions  should  take  steps  to 
Implement  their  disaster  plans  to  pro¬ 
vide  for  the  protection  of  life  and 
property  within  its  Jurisdiction  to  the 
full  extent  of  its  capabilities." 

It  seems  clear  from  a  reading  of  Section  4^1.080,  RSMo 
Supp.  1967 >  and  the  above  quoted  rules  and  regulations  that  when 
the  citizens  of  the  county  are  threatened  by  a  disaster  that  the 
County  Court  has  the  authority  to  activate  its  disaster  plan  and 
utilize  its  civil  defense  personnel. 

Since  the  political  subdivisions  executive  officer  has 
the  right  to  activate  civil  defense  personnel,  said  persons  so 
activated  have  all  rights,  duties  and  responsibilities  granted 
to  them  under  Chapter  44  RSMo  Supp.  1967  and  the  rules  and 
regulations  promgulated  thereunder. 

The  final  part  of  your  question  is  whether  civil  defense 
personnel  so  activated  would  incur  the  same  liabilities  as  an 
ordinary  citizen  without  any  protection  of  the  color  of  emy 
office.  This  question  was  answered  by  Attorney  General  Opinion 
No.  58,  Issued  November  14,  1953  and  I  am  enclosing  a  copy  of 
said  opinion. 


CONCLUSION 

When  the  citizens  of  a  county  are  threatened  by  a  disaster, 
the  County  Court  has  the  authority  to  activate  the  county's  civil 
defense  personnel  without  requesting  authority  from  the  governor; 
said  person  so  activated  have  all  rights,  duties,  and  responsi¬ 
bilities  granted  them  under  Chapter  44  RSMo  Supp.  I967  and  by 
the  rules  and  regulations  thereunder. 

The  foregoing  opinion,  which  I  hereby  approve  was  prepared 
by  my  Assistant,  Alfred  C.  Sikes. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  58 

11-14-53,  McDaniel 


January  I3,  1970 


Answer  by  letter-V/leler 


OPINION  LETTER  NO.  8 


Honorable  R.  M.  Decker 
Prosecuting  Attorney 
Texas  County  Court  House 
Houston,  Missouri  65^33 

Dear  J<r.  Becker: 


F  1  L  F.  0 

a 


This  la  in  responoa  to  your  request  for  an  opinion  from 
this  office  concerning  the  question  wliether  the  city  or  the 
county  is  liable  for  the  medical  care  of  a  city  prisoner  who 
becomes  111  or  is  liijured  while  being  held  in  the  county  jail. 

A  city  prisoner  may  be  held  In  the  county  Jail  under  the 
provisions  of  Section  93*010,  RSMo  1959.  This  section  also  pro¬ 
vides  : 


.  .Such  city  shall  pay  the  board  of  such 
pjrtBoner  at  the  same  rate  as  may  now  or  here¬ 
after  be  allowed  by  law  to  such  sheriff  for 
the  keeping  of  other  prisoners  in  his  custody.” 
(Emphasis  added) 

Section  221.120,  RSMo  1959,  provides: 

"In  case  any  prisoner  confined  In  the  Jail  be 
sick,  and.  In  the  judgment  of  the  jailer,  needs 
a  physician  or  medicine,  said  jailer  shall  pro¬ 
cure  the  necessary  medicine  or  medical  attention, 
the  costs  of  which  shall  be  taxed  and  paid  as 
other  costs  In  criminal  cases;  or  the  county 
court  may,  in  their  discretion,  employ  a  physi¬ 
cian  by  the  year,  to  attend  said  prisoners,  and 
make  such  reasonable  charge  for  his  service  amd 
medicine,  when  required,  to  be  taxed  and  col¬ 
lected  as  aforesaid." 


Honorable  R.  M.  Becker 


There  are  no  statutory  provisions  for  the  payment  of  medical 
expenses  of  one  Incarcerated  in  county  Jail.  Generally  if  convicted 
the  prisoner  himself  is  responsible  for  the  cost  of  his  imprisonment. 
Section  221.070,  RSMo  1959.  These  expenses  are  not  costs  of  pro¬ 
secution  emd  therefore  cannot  be  taxed  against  either  the  state  or 
the  county  as  costs.  See  Attorney  General  Opinion  No.  39,  issued 
to  Mr.  Lehen,  March  1*1,  1967;  Attorney  General  Opinion  No.  31,  is¬ 
sued  to  Mr.  Hess,  January  26,  1965  (copies  attached). 

However,  the  county  court  has  the  authority  to  provide  for  the 
payment  of  medical  expenses  Incurred  by  Indigent  county  Jail  pri¬ 
soners.  See  Attomey  General  Opinion  No.  133,  Issued  to  Richard  J. 
Blanck,  May  2,  1968  (copy  attached). 

In  addition,  the  city  can  assume  responsibility  for  the  medical 
expenses  of  the  indigent  prisoner  under  authority  of  the  statutes 
empowering  It  to  provide  for  health  and  welfare.  "As  a  municipal 
purpose,  poor  relief  Is  recognized  by  our  Legislature  In  the  creation 
of  social  welfare  boards  and  In  express  grants  of  authority  to  all 
of  our  cities  to  care  for  the  poor.  ..."  Jennings  v.  City  of  St. 
Louis,  58  S.V/.2d  979.  982  (Mo.  en  banc  1933). 

Therefore,  It  Is  our  opinion  that  neither  the  city  nor  the 
county  can  be  held  responsible  for  medical  expenses  Incurred  by  a 
city  prisoner  In  a  county  .?all,  although  both  the  city  and  the 
county  can  assume  responsibility  under  exlrting  health  and  welfare 
prorraras . 

Yours  very  truly. 


JOHN  C.  DAHPORTH 
Attorney  General 

Enclsoures:  Op.  TIo.  39 

3-14-67,  Lehen 

Op.  No.  31 
1-26-65,  Hess 

On.  No.  133 
5-2-68,  Blanck 
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PUBLIC  RECORDS: 
STATE  RECORDS: 


The  authority  of  the  Director  of  the 
State  Records  Commission  under  the 
State  Records  Law  in  microfilming 
records  is  limited  to  microfilming 
records  which  are  to  be  stored  or 
preserved  and  it  does  not  apply  to 
microfilming  records  used  currently 
by  state  agencies . 


OPINION  NO.  11 


January  12,  19'70 


Mr.  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Capitol  Building 

Jefferson  City,  Missouri  65101- 

Dear  Mr.  Kirkpatrick: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  follows : 

"The  state  records  act  of  1965  gives 
to  the  Director  of  the  Records  Man¬ 
agement  and  Archives  Services,  in  this 
department,  the  authority  to  evaluate 
economies  of  microfilming  projects  and  to 
operate  microfilming  services  for 
agencies.  'Agencies’  are  defined  in 
the  act  as  any  'department,  office, 
commission,  board  or  other  unit.' 

"We  offered  central  microfilming 
facilities  to  the  Highway  Department 
last  August,  but  the  department  is 
now  proceeding  to  purchase  and  install 
its  own  complete  microfilming  equipment. 

"Respectfully  request  your  official 
opinion  on  this  matter.  Does  the  state 
records  act  apply  to  the  Highway  Department." 


Honorable  James  C.  Kirkpatrick 


Your  request  requires  an  interpretation  of  the  State  Records 
Law,  Section  109.200  to  109.310  RSMo  Supp.  1967.  The  cardinal  rule 
in  construing  statutes  is  to  ascertain  the  intention  of  the  leg¬ 
islature  from  the  ordinary  meaning  of  the  words  used  considering 
the  whole  act  and  its  legislative  history  and  seek  to  promote  the 
purposes  and  objects  of  the  statute  and  avoid  any  strained  or  absurd 
meaning.  St.  Louis  Southwestern  Ry .  Co.  v.  State  Tax  Com’n,  319 
S.VJ.Sd  559  .  In  arriving  at  the  Intention  of  the  legislature,  the 
title  of  the  act  is  essentially  a  part  of  the  act  and  is  Itself  an 
active  expression  of  general  scope  of  the  bill,  and  therefore,  it 
may  be  looked  to  as  an  aid  in  arriving  at  the  Intention  of  the  leg¬ 
islature.  Hurley  v.  Eldson,  258  S.W.2d  607. 

State  Records  Law  was  enacted  by  the  Seventy-Third  General 
Assembly  by  House  Bill  29^,  Laws  of  Mo.  1965  page  233.  The  title 
of  the  act  is  as  follows : 

"AN  ACT  relating  to  state  records,  their 
definition,  establishing  a  records  man¬ 
agement  and  archival  service  for  their 
efficient  and  economical  management  and 
preservation;  creating  a  state  records 
commission  to  facilitate  records  eval¬ 
uation  and  timely  disposition;  and 
providing  for  a  continuing  records  and 
paperwork  management  program,  and  re¬ 
pealing  inconsistent  provisions,  with 
an  emergency  clause." 

Section  109.220,  RSMo  Supp.  1967j  provides  for  the  Secretary 
of  State  to  establish  and  administer  a  "records  management  and 
archival  service"  for  the  efficient  and  economical  application  of 
management  methods  for  the  creation,  utilization,  maintenance,  re¬ 
tention,  preservation  and  disposal  of  official  records  with  an 
annual  report  to  the  legislature  and  governor  with  recommendations 
for  Improvements  and  additional  economies  in  the  management  of  state 
government.  It  further  authorizes  the  Secretary  of  State  to  appoint 
a  director  who  is  qualified  in  records  management  and  archives  prac¬ 
tices  and  techniques . 

Section  109.230,  RSMo  Supp.  I967,  provides: 

"The  director  shall,  with  due  regard 
for  the  functions  of  the  agencies 
concerned,  and  subject  to  the  ap¬ 
proval  of  the  secretary  of  state: 

,(1)  Establish  standards,  procedures,  and 
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techniques  for  effective  management  of 
records ; 

(2)  Make  continuing  surveys  of  paperwork 
operations  and  recommend  Improvements  In 
current  records  management  practices  in¬ 
cluding  the  use  of  space,  equipment  and 
supplies  employed  In  creating,  maintaining, 
storing  and  servicing  records; 

(3)  With  approval  of  the  state  records 
commission,  establish  standards  for  the 
preparation  of  schedules  which  provide  for 

the  retention  of  state  records  of  contln-  , 

ulng  value  and  for  the  prompt  and  orderly 
disposal  of  state  records  no  longer  pos¬ 
sessing  sufficient  administrative,  legal, 
historical  or  fiscal  value  to  warrant 
their  further  keeping; 

(4)  Publish  lists  of  records  authorized 
for  disposal  or  retention; 

(5)  Supervise  the  state  records  center 
and  archives ; 

(6)  Establish  standards  and  formulate 
procedures  for  the  transfer,  safeguarding 
and  servicing  of  records; 

(7)  Evaluate  economies  of  microfilming 
projects  and  operate  microfilming  services 
for  agencies; 

(8)  Obtain  reports  from  agencies  as  re¬ 
quired  for  the  administration  of  the  pro¬ 
gram;  and 

(9)  Serve  as  secretary  to  the  state  re¬ 
cords  commission.” 

Section  109.240,  RSMo  Supp.  1967,  requires  each  agency  to 
establish  and  maintain  a  continuing  program  for  economical  and  ef¬ 
ficient  management  and  to  make  and  master  records  sufficient  to  pro¬ 
tect  the  legal  and  financial  rights  of  the  state.  It  further  re¬ 
quires  each  agency  to  submit  to  the  Chairman  of  the  State  Records 
Cotimlsslon  a  schedule  proposing  the  length  of  time  each  state  record 
should  be  retained  for  administrative,  legal,  historic  or  fiscal 
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purposes  and  a  list  of  state  records  that  are  not  needed  In  trans¬ 
acting  current  business  and  do  not  warrant  further  keeping. 

Section  109.260,  RSMo  Supp .  I967,  provides  that  no  record 
should  be  destroyed  or  otherwise  disposed  of  by  a  state  agency  unless 
the  Commission  first  determines  it  has  no  further  administrative, 
legal,  research  or  historic  value. 

Section  IO9.280  Mo.  Supp.  provides: 

"Nothing  In  sections  109.200  to  109.310 
shall  be  construed  to  divest  agency  heads 
of  the  authority  to  determine  the  nature 
and  form  of  the  records  required  in  the 
administration  of  their  several  depart¬ 
ments,  or  to  compel  the  removal  of  re¬ 
cords  deemed  necessary  by  them  In  the 
performance  of  their  statutory  duties . 

Any  records  made  confidential  by  law 
shall  be  so  treated  In  the  state  records 
center  and  archives'." 

The  above  statute  states  that  the  state  records  law  does  not 
take  authority  away  from  the  agency  head  to  determine  the  nature  and 
form  of  the  records  required  by  the  agency  as  necessary  in  the  ad¬ 
ministration  of  their  department. 

Applying  the  cardinal  rule  of  statutes  construction  in  ar¬ 
riving  at  the  Intention  of  the  legislature  from  the  words  used  and 
considering  the  act  as  a  whole,  we  believe  It  was  intended  that  these 
statutes  should  be  applied  to  the  storage  of  state  records  that  are 
no  longer  actually  used  and  which  should  be  preserved  for  future  use 
or  historical  value.  We  believe  the  primary  purpose  of  the  act  as 
expressed  In  the  title  was  to  establish  an  efficient  and  economical 
method  for  the  disposal  or  preservation  of  state  records  giving  the 
director,  with  the  approval  of  the  state  records  commission,  au¬ 
thority  to  determine  the  records  which  have  no  further  administrative, 
legal,  fiscal,  research,  or  historic  value  and  which  should  be 
destroyed,  from  those  which  are  to  be  preserved  for  future  use.  It 
Is  our  view  that  the  Commission  has  authority  to  determine  whether 
the  original  records  are  to  be  stored  or  microfilmed  for  preservation 
by  the  director,  subject  to  the  approval  of  the  Secretary  of  State. 

We  believe  the  legislature  Intended  to  give  the  director,  with  the 
approval  of  the  Commission  and  Secretary  of  State,  authority  to 
assist  and  suggest  procedures  for  record  keeping  and  other  pro¬ 
cedures  in  office  management  but  this  authority  is  only  advisory 
and  the  ultimate  determination  of  the  records  that  are  to  be  maln- 


-U- 


Honorable  James  C.  Kirkpatrick 


tained  for  current  use,  and  the  manner  of  keeping  those  records  is 
with  the  agency.  The  provision  in  the  statute  authorizing  the 
director,  with  the  approval  of  the  Secretary  of  State,  to  evaluate 
economies  of  microfilming  services  for  agencies  applies  only  to 
the  storage  or  microfilming  of  records  for  storage  and  it  has  no  ap¬ 
plication  to  microfilming  of  records  by  agencies  for  current  use  in 
the  performance  of  its  duties . 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  authority  of  the 
Director  of  the  State  Records  Commission  under  the  State  Records 
Law  in  microfilming  records  is  limited  to  microfilming  records 
which  are  to  be  stored  or  preserved,  and  it  does  not  apply  to  mic¬ 
rofilming  records  used  currently  by  state  agencies. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 

Yours  very^ruly, 

JOHN  C.  DANFORTH 

Attorney  General 


-5- 


CITIBS,  TOWNS  AND  VILLAGES: 
RUBBISH: 


The  City  of  Brentwood  has  the 
authority  under  Sections  71*680 
and  71.690,  RSMo,  to  charge  and 
collect  an  annual  fee  for  the  collection  of  rubbish,  and  as  a  matter 
of  convenience  to  bill  for  the  fee  on  the  annual  real  estate  bill, 
so  long  as  It  Is  not  considered  and  treated  as  a  real  estate  tax. 


March  6,  1970 


OPINION  NO.  12 

Honorable  Corley  Thompson,  Jr. 

Representative,  4lst  District 
35  Rosemont 

Webster  Groves,  Missouri  631I9 
Dear  Mr.  Thompson: 


This  Is  In  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  the  City  of  Brentwood 
can  legally  Impose  an  annual  charge  on  property  owners  for  rubbish 
collection  service  ajid  further  whether  such  fee  can  be  collected  on 
the  annual  bill  for  real  estate  tajces. 

The  ordlnaince  In  question  reads  In  part  as  follows: 

"SECTION  1.  For  the  purpose  of  defraying  the 
expenses  of  the  collection,  removal  and  dis¬ 
posal  of  garbage  and  rubbish  as  provided  In 
Ordinance  No.  1859,  and  the  agreement  authorized 
thereunder,  charges  per  year  to  property  owners 
are  authorized  and  directed  to  be  collected  from 
the  owners  of  the  premises  and  others  covered  by 
the  terms  of  said  Ordinance  No.  1859^  and  the 
agreement  authorized  thereunder',  by  Incorporating 
the  amount  due  for  garbage  and  rubbish  collection, 
removal  and  disposal  service  Into  the  real  estate 
tax  bill  of  all  such  property  owners.  It  shall  be 
the  responsibility  of  the  City  Clerk-City  Adminis¬ 
trator,  or  ajiy  other  person  In  charge  of  the  en¬ 
forcement  of  this  ordinance  aind  Ordinance  No.  I859, 
to  be  responsible  for  the  collection  of  such  bills. 

All  bills  for  garbage  and  rubbish  collection,  re¬ 
moval  and  disposal  services  shall  be  paid  In  like 
manner  as  payment  of  real  estate  taxes  of  this  City, 

Said  charges  for  garbage  and  rubbish  collection, 
removal  and  disposal  services  shall  be  Identified 
on  said  tax  bills  as  a  separate  charge  and  shall  be 
apart  from  and  not  to  be  considered  as  a  part  of 
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the  tax  levies  authorized  by  R.S.Mo.  Sec.  9^*250 
and  Sec.  94.260." 

The  accumulation  of  garbage,  trash,  litter,  and  rubbish  for  a 
period  of  four  days  is  declared  by  Section  3  to  be  a  public  nuisance, 
and  a  clear  danger  to  public  health. 

Section  71.680,  RSMo  1959>  gives  authority  to  certain  size  cities 
to  protect  the  public  health  with  rubbish  collection  and  reads  in  part 
as  follows: 

"In  addition  to  their  other  powers  for  the  pro¬ 
tection  of  the  public  health,  each  city  of  the 
second,  third,  or  fourth  class  of  this  state, 
and  each  city  having  less  than  ten  thousand  in¬ 
habitants  which  has  a  special  charter,  may  pro¬ 
vide  for  the  gathering,  handling  and  disposition 
of  garbage,  trash,  cinders,  refuse  matter  and 
municipal  waste  accumulating  in  such  cities 
either  by  itself,  or  by  contract  with  others,  and 
may  pay  for  the  same  out  of  general  revenues  or 
by  collection  of  charges  for  such  service,  and 
may  do  such  other  and  further  acts  as  are  ex¬ 
pedient  for  the  protection  and  preservation  of 
the  public  health,  as  the  public  health  may  be 
affected  by  the  accumulation  of  trash,  cinders, 
garbage,  refuse  matter  and  municipal  waste.  *  *  ♦  " 

Section  71.690,  RSMo  1959 »  reads  as  follows: 

"Such  cities  may  pass  all  ordinances  necessary 
for  the  carrying  into  effect  of  the  powers 
granted  in  section  71.680." 

We  note  that  the  City  of  Brentwood  is  a  fourth  class  city  and 
therefore  comes  under  the  above  provisions.  It  is  apparent  that  the 
ordinance  in  question  was  passed  pursuant  to  the  authority  of 
Section  71.680  and  Section  7I.69O. 

It  is  also  apparent  that  the  purpose  of  the  ordinance  and  the 
statutes  are  to  provide  for  the  collection  of  garbage  and  trash  as  a 
governmental  function  coming  under  the  police  power  of  a  municipality 
to  protect  the  health  of  the  public.  See  Hog  Reuich  v.  Plagmann,  Mo., 
220  S.W.lj  and  Harper  v.  Richardson,  Mo.,  297  S.W.141. 

Under  the  laws  in  question  and  the  cases  cited  the  exercise  of 
this  function  of  collecting  trash  and  garbage  can  be  made  exclusive 
by  the  city  and  it  can  be  contracted  for.  Furthermore,  a  charge  can 
be  made  for  this  service  for  the  benefit  of  all,  and  the  service  is 
not  solely  related  to  the  cost  of  an  individual  collection.  There¬ 
fore,  it  is  not  necessary  that  an  individual  use  the  service  before 
he  cam  be  required  to  pay.  The  benefit  is  not  only  from  the  collec- 
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tlon  of  an  Individual's  trash  but  in  the  general  protection  of  the 
health  of  the  individual  and  the  community  through  general  enforce¬ 
ment  of  sanitary  measures. 

Therefore,  it  is  our  opinion  that  the  ordinance  and  the  statutes 
cited  are  not  tax  measures  which  conflict  with  or  would  be  subject  to 
Article  X,  Section  11(c),  Constitution  of  Missouri,  or  Section  9^.260, 
RSMo  1959 •  Rather,  the  ordinance  and  statutes  comply  with  Article  X, 
Section  11(f),  Constitution  of  Missouri,  which  permits  the  legisla¬ 
ture  to  authorize  cities  to  impose  taxes  that  are  not  ad  valorem  taxes. 
This  has  been  done  with  the  enactment  of  the  ordinance  and  Sections 
71.680  and  71.690,  and,  as  stated,  they  are  a  proper  exercise  of  the 
police  power  of  the  state  and  the  city. 

For  authority  in  other  Jurisdictions  see: 

City  of  Hobbs  v.  Chessport,  Ltd.,  N.M.,4l7  P.2d  210  (I966); 

City  of  Glendale  v.  Trondsen,  Cai.,308  P.2d  1; 

Silver  V.  City  of  Los  Angeles,  31  Cal.Rptr.545  (I963); 

Mayor  and  Aldermen  of  City  of  Mllledgeville  v.  Green, Ga., 

145  S.E.2d  507  (1965); 

Cassidy  v.  City  of  Bowling  Green,  Ky.,368  S.W.2d  318  (1963); 

City  of  Lake  Charles  v.  Wallace,  La.,170  So. 2d  654. 

We  see  no  prohibition,  however,  to  putting  this  collection  fee 
on  the  annual  bill  for  real  estate  taxes  as  a  matter  of  convenience 
in  billing  and  collecting  the  fee  so  long  as  it  is  not  considered  and 
treated  the  same  as  a  real  estate  tax. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  City  of  Brentwood  has 
the  authority  xinder  Sections  7I.680  and  71. 690,  RSMo,  to  charge  and 
collect  ein  annual  fee  for  the  collection  of  rubbish,  and  as  a  matter 
of  convenience  to  bill  for  the  fee  on  the  annual  real  estate  bill, 
so  long  as  it  is  not  considered  and  treated  as  a  real  estate  tax. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistemt,  Walter  W,  Nowotny,  Jr. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTY  COURTS: 


The  Boone  County  Court  has  no  au¬ 
thority  to  convey  by  gift  to  the 
Boone  County  Agricultural  and 
Mechanical  Society  real  property 
belonging  to  the  county. 

OPINION  NO.  13 


January  19>  1970 


Honorable  A.  Basey  Vanlandlngham 
State  Senator,  District  19 
12  Glenview  Plaza,  Box  711 
Columbia,  Missouri  65201 

Dear  Senator  Vanlandlngham: 
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This  official  opinion  Is  In  response  to  your  request  for  an 
opinion  In  which  you  ask  whether  the  Boone  County  Court  can  convey 
real  property  owned  by  the  county  as  a  gift  to  the  Boone  County 
Agricultural  2md  Mechanical  Society. 

Section  262.290,  RSMo  1959,  authorizes  the  Incorporation  of 
nonprofit  county  agricultural  and  mechanical  societies  for  the 
purpose  of  promoting  Improvements  In  agriculture,  manufacture  and 
the  raising  of  stock.  To  effectuate  this  purpose,  the  statute 
further  permits  such  county  societies  and  associations  to  purchase, 
hold,  lease,  rent  and  receive  quantities  of  land  not  exceeding 
100  acres. 


Thus,  It  Is  clear  that  Boone  County  Agricultural  and  Mechan¬ 
ical  Society  may  accept  gifts  of  real  property  to  effectuate  the 
purposes  for  which  It  was  Incorporated.  The  real  question  then  Is 
whether  the  county  court  may  make  a  gift  to  such  society  of  county 
real  property. 

We  are  enclosing  Opinion  No.  ^2  rendered  August  19,  19^8,  to 
Marvin  C.  Hopper,  which  holds  that  a  county  court  cannot  give  away 
county  property  unless  authority  to  do  so  Is  given  by  a  statute. 

The  only  statute  which  could  be  found  that  sanctions  donations 
by  the  county  courts  to  county  agricultural  and  mechanical  societies 
and  fair  associations  Is  Section  262.350,  RSMo,  which  provides  In 
pertinent  part: 

”The  county  court  of  any  county  may.  If  It  be 
deemed  expedient ,  appropriate  out  of  the  county 
treasury  for  the  benefit  of  einy  society  regu¬ 
larly  organized  as  a  .  .  .  county  fair,  .  .  . 
or  any  other  organization  or  Incorporated  so¬ 
ciety  having  for  Its  object  the  holding  of 
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county  fairs  or  the  advancement  of  agriculture 
or  Its  allied  Industries,  a  sum  not  exceeding 
three  hundred  dollars  In  any  one  year.  The 
money  so  appropriated  shall  be  drawn  by  the 
treasurer  of  the  society  on  proper  warrant ; 
provided  said  money  shall  be  awarded  by  the 
board  of  directors  or  other  proper  officials 
[of  the  association  or  society]  In  premiums  or 
expended  by  them  In  the  purchase  of  premiums, 

.  .  .  provided  further,  that  In  all  counties 
In  this  state  of  the  second  class  the  county 
court  of  such  county  may.  If  It  la  deemed  ex¬ 
pedient,  appropriate  out  of  the  surplus  re¬ 
maining  In  the  county  treasury,  for  the  bene¬ 
fit  of  any  such  society,  a  sum  not  exceeding 
ten  thousand  dollars  to  be  used  as  In  this 
section  above  set  out,  or  In  any  other  manner 
that  said  board  of  directors  may  deem  best." 

This  statute  contemplates  donations  only  In  the  form  of  money 
to  county  arglcultural  and  mechanical  societies.  Had  the  legisla¬ 
ture  wished  to  permit  the  county  courts  to  donate  real  property  to 
such  societies,  this  statute  would  have  been  the  one  to  reflect 
such  Intention. 


CONCLUSION 

The  Boone  County  Court  has  no  authority  to  convey  by  gift  to 
the  Boone  County  Agricultural  and  Mechanical  Society  real  property 
belonging  to  the  county. 


Yours  very  truly 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure:  Op.  No.  42 

8-19-48,  Hopper 
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Ansv;er  by  Letter  (Wood) 


Jen  aery  ?1,  I970 


OPINION  LETTER  HO,  l4 


Honorable  Joseph  Jaeger,  Jr. 
Director  of  Parks 
1204  Jefferson  Building 
Jefferson  City,  Missouri  65101 


Dear  Hr.  Jaeger: 

This  Is  In  reply  to  your  letter  in  which  you  Inquire  If  the 
State  Park  Board  can  institute  overnight  camping  at  Babler  State 
Park  and  if  the  Park  Board  can  lease  portions  of  Babler  Park  to 
political  subdivisions  of  the  state  for  public  use. 

The  deed  of  August  20,  1934,  from  Jacob  L,  Babler  to  the  State 
of  Missouri,  recorded  on  August  23,  1934,  at  Book  1313,  page  22 
of  the  St.  Louis  County  records  conveyed  a  fee  simple  determinable 
estate.  Donehue  v.  Nllges,  266  S.W.2d  553  (Mo.  1954);  Board  v. 
Nevada  School  Dlst.,  251  S.W.2d  20  (Mo.  1952).  That  Is,  the  State 
of  Missouri  was  given  a  fee  simple  title  with  certain  conditions 
attached,  the  breach  of  which  vested  In  the  grantor  or  his  heirs 
the  right  of  re-entry  and  reversion  of  title.  Included  among  these 
conditions  was  that  the  property  be  continually  used  as  a  public 
park,  that  It  never  be  reconveyed  to  third  parties  other  than  the 
City  of  St.  Louis,  Coimty  of  St.  Louis,  or  both  jointly,  that  camp¬ 
ing  or  hunting  never  be  pexmdtted  on  the  property,  and  that  the 
property  never  be  leased  except  to  public  park  concessionaires. 

The  land  conveyed  by  this  deed  is  recited  to  have  been  864.- 
723  acres  in  United  States  Surveys  1956,  909,  668,  152  and  459  In 
Township  45  North,  Range  5  Csio;  should  be  3J  East  of  St.  Louis 
County,  Missouri. 

Subsequent  to  the  above  deed,  various  adjoining  tracts  of  land 
were  given  to  the  State  of  Missouri  by  different  grantors,  with 
the  result  of  altering  the  boundary  of  Babler  State  Park  prior  to 
May,  1937.  In  a  bill  approved  May  21,  1937,  the  General  Assembly 
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authorized  the  Qoveraor,  Attorney  General,  and  the  Game  and  Pish 
Commissioner  to  convey  all  of  Babler  State  Park  to  Jacob  L.  Babler 
so  that  Jacob  L.  Babler  could  reconvey  the  entire  park  acreage  to 
the  State  of  Missouri  subject  to  the  terms  and  conditions  of  a 
HezTpetual  Endowment  Trust  Fund  agreement  (Laws  1937,  pp.  51^-518), 
Pursuant  to  this  legislative  authorization  the  aforesaid  officials, 
on  June  23,  1937 »  executed  a  deed  to  the  park.  Including  those 
portions  deeded  to  the  state  In  the  meantime  by  other  grantors, 
back  to  Jacob  L.  Babler.  This  deed  was  recorded  on  June  23,  1937* 
at  11  a.m.  In  Book  1^20,  page  634,  St.  Louis  County  records. 

On  June  23 >  1937*  Jacob  L.  Babler  gave  a  deed  to  the  entire 
park  property  to  Lloyd  C.  Stark,  Governor  of  the  State,  Roy  McKlt- 
trlck.  Attorney  General,  and  Wilbur  C.  Buford,  Game  and  Fish  Com¬ 
missioner,  for  the  use  and  benefit  of  the  State  of  Missouri.  This 
deed  was  made  subject  to  the  terms  of  a  Perpetual  Endowment  Trust 
Fund  theretofore  established  on  May  28,  1937  (Book  1438,  page  572, 

St.  Louis  County  records)  by  and  between  Jacob  L.  Babler,  Grantor 
and  Henry  J.  Babler,  Richard  J.  Weldert,  Wilbur  C.  Buford,  Harland 
Bartholomew  and  Roy  MoKlttrlck,  Trustees,  reserving  the  right  of 
the  Endowment  Fimd  trustees  to  enter  Into  the  premises  of  the  state 
park  and  reserving  also  to  said  trustees  the  control  and  management 
of  the  state  park  as  provided  In  the  Endowment  Fund  agreement. 

This  deed  provided  that  In  the  event  the  Endowment  Trust  Fund  was 
Insufficient  to  meet  expenses  and  maintenance  of  the  park,  then 
the  trustees  could — at  their  option — surrender  possession  and  con¬ 
trol  of  the  park  to  the  state  free  of  the  terms  and  conditions  of 
the  Endowment  Trust  Fund  agreement,  provided  that  the  park  would 
forever  be  known  as  the  "Dr.  Edmund  A.  Babler  Memorial  State  Park." 

In  my  opinion,  this  1937  deed  from  Jacob  L.  Babler  vested  the  State 
of  Missouri  with  a  fee  simple  title  to  the  park  property.  This 
deed  was  filed  for  record  at  11:02  a.m.,  June  24,  1937,  at  Book 
1476,  pages  91  through  94  of  the  St,  Louis  County  records. 

The  Pez*petual  Endowment  Trust  Fund  agreement  vested  the  trustees 
with  the  power  to  "direct,  supervise,  and  manage  the  Dr.  Edmund  A. 
Babler  Memorial  State  Park”  and  to  make  such  rules  and  regulations 
governing  the  park  as  "In  their  sole  Judgment  and  dlscz^etlon  may  be 
deemed  advisable  and  necessary  under  the  circumstances."  (Article 
4).  The  trust  was  Irrevocable,  perpetual,  and  not  subject  to  termi¬ 
nation  by  the  grantor,  but  the  trustees  were  given  the  option,  should 
the  Income  from  the  trust  fund  prove  Insufficient  to  meet  expenses 
of  maintenance  of  the  park,  of  surrendering  possession  of  the  park 
to  the  state.  In  which  event  the  state  would  be  "In  no  wise  bound 
by  the  terms  of  said  trust  thereafter"  (except  for  the  name  of  the 
park)  (Aartlcle  7). 

In  his  will  executed  on  the  17th  day  of  July,  1942,  Jacob  L. 
Babler  bequeathed  the  z^esldue  of  his  estate  to  a  charitable  trust 
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which  was  to  continue  and  endure  for  twenty  years  from  and  after 
the  date  of  his  death.  The  trustees  were  designated  as  Richard 
Weldei^  and  Henry  J.  Babler  (testator's  brother)  and  they  were 
directed  to  use  the  principal  and  Income  of  the  trust  to  assist 
the  State  of  Missouri  In  maintaining,  beautifying,  developing  and 
possibly  enlarging  the  Dr.  Edmund  A.  Babler  Memorial  State  Park. 
Jacob  Babler  died  on  May  21,  19^3,  and  his  will  was  admitted  to 
probata  on  July  19  >  19^5.  Richard  Weldert  declined  triisteeshlp 
and  Mercantile  Trust  Company  National  Association  of  St.  Louis  was 
named  co-trustee  to  serve  with  Henry  J.  Babler.  Henry  J.  Babler 
died  on  February  17,  1956,  and  Mai^  Anne  O'Brien  was  named  to  suc¬ 
ceed  him  as  a  co-trustee.  By  Laws  of  1965,  page  387,  the  Missouri 
State  Park  Board  was  authorized  to  receive  all  personal  and  real 
property  bequeathed  or  devised  to  the  State  by  Jacob  L.  Babler  and 
to  use  such  property  solely  for  the  "maintenance,  beautification 
and  further  development  or  enlargement  of  the  Dr.  Edmund  A.  Babler 
Memorial  State  Park  In  St.  Louis  County"  (Section  253.350,  RSMo). 

We  understand  that  the  Perpetual  Endowment  Fund  trustees  surrendered 
possession  and  control  of  the  park  to  the  State  ?ark  Board  In  1965, 
and  such  action  did,  under  the  terms  of  the  1937  deed,  set  aside 
all  provisions  of  the  trust  except  the  requirement  that  the  park 
be  called  the  "Dr.  Edmund  A.  Babler  Memorial  State  Park."  On 
Kay  6,  1968,  Mary  Anne  O'Brien  euid  the  Mercantile  Trust  Company 
National  Association,  as  co-trustees  under  the  will  of  Jacob  L. 
Babler,  conveyed  various  tracts  In  St.  Louis  County  to  the  Illssourl 
State  Peu^k  Board,  (trustees  deed  recorded  on  ?4ay  8,  1968,  at  3:^8 
p.m..  Book  6323,  pp.  127^  through  1289  of  the  St.  Louis  County 
records) 

It  Is  my  opinion  that  the  1937  deeds  conveying  Eiabler  State 
Park  (1)  from  the  State  of  Missouri  to  Jacob  L.  Babler  and,  (2) 
from  Jacob  L.  Babler  to  the  State  of  Missouri,  had  the  effect  of 
eradicating;  for  all  purposes  the  August  20,  193^  deed  from  Jacob 
L.  Babler  to  the  State  of  Missouri. 

".  .  .It  will  be  remembered  that  Henry  C.  Page 
conveyed  by  warreuity  deed  to  Charles  E.  Page  In 
1863,  and  afterwards  by  warranty  deed  to  Emma 
S.  Page  In  1869.  Both  of  those  deeds  conveyed 
an  Indefeasible  estate  In  fee-simple  absolute. 

Afterwards,  In  September  1893,  Emma  reconveyed 
to  Henry,  and  In  December  Charles  reconveyod 
to  Heniry.  In  this  way  Henry  became  again 
seised  and  possessed  of  an  Indefeasible  estate 
In  fee-simple  absolute.  ..."  (Wilson  v.  Fisher, 

72  S.W.  665  (Mo.  1903)  l.c.  669) 

Since  the  deed  of  June  23,  1937,  from  the  duly  authorized  officers 
of  the  State  of  Missouri  to  Jacob  L.  Babler  restored  an  indefeasible 
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fee  estate  In  Jacob  Babler  of  the  property  theretofore  conveyed  by 
him  to  the  State  of  lilssourl,  his  subsequent  deed  of  June  23,  1937, 
to  the  State  of  Missouri  vested  In  the  State  of  Ittssourl  a  fee  simple 
estate  to  all  of  the  property  previously  conveyed  by  him  In  193^, 
but  without  the  conditions  and  limitations,  and  especially  the  pos> 
slblllty  of  reverter,  contained  In  the  193^  deed. 

Applying  a  slightly  different  principle  of  law,  the  same  re¬ 
sult  Is  reached  because  the  possessor  of  a  possibility  of  reverter 
(Jacob  L.  Dabler)  may  divest  himself  of  such  by  releasing  It  to  the 
tenant  In  fee  simple  determinable  (The  State  of  Missouri).  The 
release  has  the  effect  of  turning  the  fee  simple  determinable  into 
a  fee  simple  absolute  (Smith  v.  School  District  No.  6  of  Jefferson 
County,  250  S.W.2d  795  (Mo.  195^);  28  Am.  .^ur.  2d,  Section  lff5, 
pp.  325,  326).  The  conveyance  on  June  23,  1937,  by  Jacob  3abler  to 
the  State  of  Missouri  could  be  considered  such  a  release,  thereby 
extinguishing  the  conditions  subsequent  and  the  possibility  of  re¬ 
verter  that  had  been  contained  In  the  193^  deed.  This  deed  of 
June  23,  1937,  In  my  opinion,  vested  a  fee  simple  absolute  title 
to  the  property  previously  conveyed  by  Jacob  Babler  in  193^,  not¬ 
withstanding  that  It  was  given  subject  to  the  terms  of  the  Perpetual 
Endowment  Trust  Fund  agreement  of  ’toy  27,  1937.  This  Is  so  because 
of  the  absence  In  this  latter  deed  of  language  creating  a  condition 
subsequent  or  providing  for  a  re-entry  or  a  reversion  of  the  title 
In  the  event  of  non-compliance  with  the  terms  of  the  Perpetual  En- 
dovnnent  Trust  Fund.  (Duncan  v.  Academy  of  the  Sisters  of  the  Sa¬ 
cred  Heart  at  St.  Joseph,  ’Missouri,  350  S.W.2d  dl4  (.Mo.  196I) ; 

Chouteau  v.  City  of  St.  Louis,  55  S.W.2d  299  (Mo.  on  banc  1932)). 

Although  Jacob  Babler  made  no  express  mention  In  his  will  of 
the  Perpetual  Endowment  Trust  Fund,  It  would  appear  from  his  state¬ 
ment  that  he  had  previously  "given  and  deeded  to  the  State  of  Missouri, 
a  large  tract  ...  as  a  public  park,"  (from  Item  15  of  the  Will) 
that  he  recognized  the  continued  validity  of  the  Endowment  Trust. 
Consequently,  he  apparently  Intended  that  the  trustees  of  the  testa¬ 
mentary  trust  created  by  the  will  would  manage  properties,  both 
real  and  personal,  sepairats  and  apart  from  the  properties  previously 
given  to  the  State  of  Missouri  subject  to  the  control  and  management 
of  the  Perpetual  Endowment  Fund  trustees.  Therefore,  the  deed  from 
Mercantile  Trust  Company  National  Association  and  Mary  Anne  0* Brian, 
to  the  State  Park  Board  upon  the  expiration  of  the  testamentary 
trust  would  not  have  affected  the  property  conveyed  to  the  state 
in  1937  and  thus  could  not  have  effected  a  surrender  of  the  posses¬ 
sion  and  control  vested  in  the  Perpetual  Endowment  Fund  trustees. 
However,  as  pointed  out  above  the  Perpetual  Endowment  Fund  trustees 
did  surrender  possession  and  control  of  the  park  property  to  the 
State  Park  Board  In  1965;  and  the  State  Park  Board  now  has  full 
possession,  control,  and  management  of  the  park  property  acquired 
In  1937.  All  of  that  part  of  the  State  Park  which  was  deeded  to 
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the  Missouri  State  Park  Board  by  the  Meroantile  Trust  Company  Na¬ 
tional  Association  and  Mary  Anne  O'Brien  in  19^8,  to  the  extent 
that  such  property  is  separate  and  distinct  from  that  conveyed  to 
the  state  in  1937 >  would  certainly  be  free  and  clear  of  the  restric¬ 
tions  of  the  1937  deed. 

In  view  of  the  foregoing  and  in  answer  to  your  first  question, 

I  am  of  the  opinion  that  there  is  no  restriction  on  overnight  camping 
applicable  to  the  lands  in  the  present  Dr.  Edmund  A.  Babler  Memo¬ 
rial  State  Park  which  were  conveyed  to  the  State  Park  Board  by 
Mercaintlle  Trust  Company  National  Association  and  Mary  Anne  O'Brien, 
trustees,  on  May  6,  1988.  There  is  no  specific  camping  prohibition 
in  the  1937  deed  to  the  state  and  to  the  extent  the  lands  conveyed 
thereby  remained  subject  to  the  general  control  of  the  Perpetual  En¬ 
dowment  Ptmd  trustees,  such  control  expired  when  the  Perpetual  En¬ 
dowment  Fund  trustees  surrended  possession  to  the  State  Park  Board 
in  1965.  Consequently,  there  is  nothing  to  Interfere  with  the  Park 
Board's  use  of  1937  land  for  camping. 

As  to  your  second  question,  whether  or  not  the  State  Park  Board 
may  lease  portions  of  the  Babler  State  Park  to  political  subdivi¬ 
sions  of  this  state  for  public  use,  it  is  my  opinion  that  the  Park 
Board  may  so  do  so  because  the  General  Assembly  kas  authorized  the 
Board  "to  convey  such  lands  or  interest  therein  and  [to  use]  the 
proceeds  of  such  sale"  for  the  maintenance,  beautification  and  fur¬ 
ther  development  or  enlargement  of  the  Babler  Park  (Section  253.350- 
2,  PiSMo).  (State  ex  rel.  St.  Louis  County  v.  Evans,  139  S.W.2d  987* 

989  (Mo.  en  banc  Ip’oTT'Warner  v.  Pry,  228  S.W.2d  729,  730  (Mo.  1950)). 

Furthermore,  Section  1  of  House  Bill  No.  711,  73rd  General 
Assembly  (Section  253.350-1,  RSMo)  provides  that  the  Endowment 
Fflnd  shall  be  composed  of  both  real  and  personal  property  given  to 
the  state  for  the  benefit  of  Babler  Park  by  the  will  of  Jacob  L. 

Babler  or  otherwise.  Section  2  of  House  Bill  No.  711  (Section 
253.380-1,  HiSMo)  provides  that  "All  income,  interest,  rights  or 
rent  earned  through  the  operation  of  the  fund  shall  also  be  cre- 
dlted  to  the  fund"  thus  manifesting  a  legislative  intent  that  the 
Park  Board  may  in  its  discretion  lease  real  property  belonging  to 
the  fund  and  use  such  rental  Income  toward  the  "maintenance,  beauti¬ 
fication,  emd  further  development  or  enlargement"  of  the  park  (Sec¬ 
tion  253.350-1,  RSMo). 


Yovirs  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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DIVISION  OF  HEALTH:  The  provisions  of  the  Missouri  Dairy 

AGRICULTURE:  Law,  Section  196.520  to  Section 

196.690,  RSMo,  do  not  prevent  the 
Missouri  Division  of  Health  from  ex¬ 
ercising  authority  under  the  pro¬ 
visions  of  the  Missouri  Food,  Drug  and 
Cosmetics  Act,  Sections  196.010  to 
196.120,  RSMo. 


OPINION  NO.  19 

July  6,  1970 


L.  M.  Garner,  M.D. 

Acting  Director 
Department  of  Health 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  651OI 

Dear  Doctor  Garner: 

This  opinion  is  In  response  to  your  request  which  states 
as  follows: 


FILED 

/f 


"May  the  Division  of  Health  take  action 
against  an  establishment  or  Individual 
under  the  provisions  of  Sections  196.010 
to  196.120,  Revised  Statutes  of  Missouri 
1959  even  though  other  Sections  of  Missouri 
Statutes  assign  authority  to  license  and/or 
Inspect  said  establishment  to  another  agency 
of  this  State? 

"This  question  is  prompted  by  a  request 
from  the  Missouri  Department  of  Agriculture 
for  assistance  In  eliminating  manufacture 
and  sale  of  adulterated  cheese  by  cheese 
plants  In  Missouri.  The  General  Assembly 
has  vested  the  authority  for  the  enforce¬ 
ment  of  the  'Missouri  Dairy  Law'  (Sections 
196.525  to  Section  196. 690  Revised  Statutes 
of  Missouri)  to  the  Department  of  Agriculture. 
The  Dairy  Law  requires  the  Department  of  Ag¬ 
riculture  to  Inspect  and  license  dairy  pro¬ 
ducts  manufacturing  plants. 

The  'Missouri  Food,  Drug  and  Cosmetic  Act' 


Doctor  L.  M.  Garner 


(Sections  I96.OIO  to  196.120)  deals  spe¬ 
cifically  with,  and  prohibits,  adulteration, 
misbranding,  false  advertising  and  giving 
of  guarantees  for  any  food,  drug  or  cosmetic. 

"The  question  being  asked  is  one  which  fre¬ 
quently  arises  when  we  are  confronted  with 
segments  of  the  food  Industry  which  are  in¬ 
spected  by  other  agencies,  but  perhaps  with¬ 
out  the  consumer  protection  objectives  of  the 
Missouri  Food,  Drug  and  Cosmetic  Act.  Cer¬ 
tainly,  most,  if  not  all,  of  the  acts  lack 
the  comprehensive  coverage  of  the  specific 
areas  of  adulteration  and  misbranding  as 
afforded  by  Sections  I96.OIO  to  196.120 
Revised  Statutes  of  Missouri." 

Section  196.535,  RSMo  1959 >  vests  the  administration  of  the 
Missouri  Dairy  Law,  which  is  contained  within  Sections  196.520  to 
196.690,  in  the  Commissioner  of  Agriculture.  On  the  other  hand. 
Section  196.045,  RSMo  1959,  vests  the  enforcement  of  the  Pood,  Drug 
and  Cosmetic  Act,  Sections  I96.OIO  to  196.120  in  the  Division  of 
Health. 


The  Missouri  Dairy  Law  concerns  dairy  products  which  are 
stated  and  defined  in  the  definition  section  of  Section  196.525, 
RSMo  Supp .  1967,  whereas  Section  I96.OI5,  RSMo  1959,  pertains  to 
food  products  in  general  as  well  as  drugs,  devices  or  cosmetics. 
Normally,  it  would  seem  that  where  specific  powers  and  duties  are 
restricted  to,  or  vested  in  a  specific  office  or  body,  others  are 
prohibited  from  carrying  out  or  exercising  them.  73  C.J.S., 

Public  Administrative  Bodies  and  Procedure,  Section  53,  PP •  375- 
376.  However,  the  powers  auid  duties  of  particular  administrative 
officers  and  agencies  as  against  other  officers  and  agencies  are 
determined  by  the  organic  and  statutory  provisions  which  grant 
them  their  powers  and  define  their  duties . 

We  recognize  that  the  Commissioner  of  Agriculture  is  au¬ 
thorized  to  promulgate  regulations  with  respect  to  the  Missouri 
Dairy  Law.  Section  196.555,  RSMo  1959-  Similarly,  the  Division 
of  Health  is  authorized  to  promulgate  regulations  for  the  efficient 
enforcement  of  the  Food,  Drug  and  Cosmetic  Act.  Section  196.045, 
RSMo  1959*  The  question  is,  therefore,  whether  or  not  the  Division 
of  Health  is  precluded  from  acting  under  the  authority  vested  in  it 
for  the  enforcement  of  the  Food,  Drug  and  Cosmetic  Act  with  respect 
to  dairy  products . 

In  our  view,  there  is  no  readily  determinable  conflict 
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between  the  Missouri  Dairy  Law  and  the  Pood,  Drug  and  Cosmetic  Act. 
Essentially  the  Missouri  Dairy  Law,  while  containing  numerous  pro¬ 
visions  that  deal  with  sanitation,  adulteration  and  other  health 
measures,  is  nevertheless  a  licensing  law  as  well  as  a  health,  san¬ 
itation  and  standards  law. 

Section  196.530,  RSMo  1959,  makes  it  clear  that  all  dairy  pro¬ 
ducts  bought  or  sold  or  offered  or  exposed  for  sale  in  this  state 
shall  not  fall  below  the  standards  of  quality  in  the  ingredients 
provided  for  by  the  Missouri  Dairy  Law.  This  section  would  at  least 
appear  to  indicate  that  the  legislature  did  not  Intend  that  other 
applicable  statutes  might  not  provide  for  greater  standards  than 
those  provided  in  the  Dairy  Law. 

Our  comparison  and  analysis  of  the  Pood,  Drug  and  Cosmetic 
Act  leads  us  to  the  conclusion  that  it  is  of  a  much  greater  scope 
than  the  provisions  contained  in  the  Missouri  Dairy  Law.  Since 
both  enactments  are  substantially  concurrent,  it  is  not  possible  to 
say  that  one  being  of  a  later  date  controls  over  the  other.  Nor  is 
it  possible,  from  our  analysis,  to  say  that  the  Missouri  Dairy  Law 
was  enacted  to  the  exclusion  of  the  application  of  the  Pood,  Drug 
and  Cosmetic  Act. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  provisions  of  the 
Missouri  Dairy  Law,  Section  196.520  to  Section  I96.690,  RSMo,  do 
not  prevent  the  Missouri  Division  of  Health  from  exercising  au¬ 
thority  under  the  provisions  of  the  Missouri  Pood,  Drug  and  Cos¬ 
metic  Act,  Sections  196.010  to  196.120,  RSMo. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Klaffenbach. 


Attorney  General 
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STATE  RECORDS  ACT: 
PUBLIC  RECORDS: 


State  Records  Act  does  not  apply  to: 

(1)  Kansas  City  Police  Board,  (2)  Kan¬ 
sas  City  Election  Board,  (3)  Kansas  City 
Area  Transportation  Authority,  (^)  Kansas 
Missouri  Air  Conservation  Commission,  (5)  ”B1-State  Metropolitan  Devel¬ 
opment  District”.  State  Records  Act  applies  to:  (1)  Air  Conservation 
Commission,  (2)  Crippled  Children’s  Service,  (3)  Bridge  Commissions. 


OPINION  NO.  20A 


April  1970 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick: 

This  In  In  response  to  your  request  for  an  opinion  from  this 
office  as  follows: 

"The  Board  of  Police  Commissioners,  Kansas 
City,  Is  seeking  to  dispose  of  some  records 
and  has  made  Inquiry  of  this  office. 

"This  raises  the  question  of  whether  or  not 
certain  agencies  in  State  Government  come 
under  Chapter  109 j  the  Public  Records  Act. 

"In  addition  to  the  Boards  of  Police  Com¬ 
missioners,  the  question  also  applies  to 
Boards  of  Election  Commissioners,  Bl-State 
Development  Authorities,  Bridge  Commissions, 
Transportation  Authorities,  Air  Pollution 
Authorities  and  Missouri  Crippled  Child¬ 
ren's  Service. 


"In  all  of  these  cases  the  appointments  are 


Honorable  James  C.  Kirkpatrick 


made  by  the  Governor.  Does  this  make  them 
State  Ardencies  under  the  Public  Records 
Act,  and  make  it,  therefore,  our  respon¬ 
sibility,  under  the  Public  Records  Act, 
to  inventory  and  make  provisions  for 
storing  and/or  destroying  their  records 
and  to  determine  what  is  of  archival 
Importance?  Also,  there  is  the  matter 
of  microfilming." 

Section  109.200  Mo.  Supp.  19^7,  provides: 

"Sections  109.200  to  109.310  shall  be 
known  as  'The  State  Records  Law'." 

Section  109.210  Mo.  Supp.  19^7,  provides  in  part: 

"(1)  'Agency',  any  department,  office, 
commission,  board  or  other  unit;  .  .  .  ." 

The  question  is  v/hether  these  particular  boards  or  commissions 
come  v;ithln  the  term  "Agency"  as  used  in  this  statute. 

Under  a  literal  interpretation  of  this  statute,  it  would 
apply  to  any  and  all  offices,  boards  and  commissions,  public  or 
private  as  well  as  public  offices,  boards,  commissions  and  all 
units  v;ith  limited  authority  and  Jurisdiction  created  by  a  county 
or  city.  However,  a  reading  of  the  Act  as  a  whole  Indicates  it 
was  Intended  to  apply  only  to  those  public  boards,  commissions 
and  offices  of  state-wide  Jurisdiction. 

The  reference  in  the  title  and  in  the  act  Itself  to  "state 
records"  shows  the  legislative  Intent  that  the  act  is  applicable 
only  to  records  of  public  boards. 

V/e  v/111  consider  each  of  the  commissions  and  boards  sepa¬ 
rately  in  chronological  order  as  submitted  in  your  letter. 

Section  8^.350,  RSMo  1959,  establishes  a  board  of  police 
commissioners  for  Kansas  City  consisting  of  four  commissioners 
and  the  Mayor  of  Kansas  City. 

Section  8^.360,  RSMo  1959,  provides  that  the  Governor  of  the 
State  v;ith  the  consent  of  the  Senate  shall  appoint  the  four  com¬ 
missioners,  each  for  a  definite  term  of  office. 

Section  8^. ^20  Mo.  Supp.  1967,  provides  the  Board  of  Police 
Commissioners  shall  have  the  duty  and  responsibility  to  preserve 
the  public  peace  and  other  designated  authority  within  the  bound¬ 
aries  of  the  city. 
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Section  117.050,  RSMo  1959,  provides  for  a  board  of  election 
commissioners  for  Kansas  City  to  be  apoointed  by  the  Governor  with 
the  advice  and  consent  of  the  Senate. 

Section  117.050,  RSMo  1959,  provides  that  the  board  of  elec¬ 
tion  commissioners  shall  have  charge  and  make  provision  for  all 
elections  to  be  held  in  such  city  or  any  part  thereof,  at  any  time. 

It  is  the  opinion  of  this  office  that  the  .jurisdiction  of 
the  Board  of  Police  Commissioners  and  the  Board  of  Election  Com¬ 
missioners  of  Kansas  City  are  not  state-wide  and  therefore  they 
do  not  come  under  the  provisions  of  Section  109.200  to  109.310 
Mo.  Supp.  1967. 

Section  23^.370,  RSMo  1959,  provides  for  the  Governor  of 
this  State  to  appoint  five  commissioners  to  enter  into  a  compact 
under  Section  23^.360,  RSMo  1959,  with  the  State  of  Tennessee  to 
plan,  construct,  maintain  and  operate  a  bridge  across  the  Missis¬ 
sippi  River  near  Caruthersville,  Missouri. 

Section  23^. ^30,  Mo.  Supp.  1967,  provides  the  Governor  of 
the  State  of  Missouri  by  and  with  the  advice  and  consent  of  the 
Senate  to  appoint  three  commissioners  to  enter  into  a  compact 
with  the  State  of  Illinois  to  plan,  construct,  maintain  and  operate 
a  bridge  across  the  Mississippi  River  at  or  near  Canton,  ’Missouri. 

Section  23^.580,  Mo.  Supp.  1967,  provides  that  the  Governor 
of  the  State  of  Missouri  with  the  advice  and  consent  of  the  Senate 
shall  appoint  three  commissioners  to  enter  into  a  contract  with 
the  State  of  Illinois  to  plan,  construct,  maintain  and  operate  a 
bridge  across  the  Mississippi  River  near  Crystal  City,  Missouri. 

Although  the  commissioners  appointed  under  the  above  stat¬ 
utes  are  restricted  geographically  in  the  location  of  the  bridge, 
they  represent  the  State  of  Missouri  at  large  in  the  performance 
of  their  duties  and  it  is  our  opinion  each  of  these  commissions 
come  under  the  provision  of  Section  109.200  to  109.310,  Mo.  Supp. 

1967. 


Section  233.010,  Mo.  Supp.  I967,  provides  that  the  Governor 
of  the  State  by  and  with  the  advice  of  the  Senate  shall  appoint 
three  commissioners  to  enter  into  a  compact  with  the  State  of 
Kansas  to  create  a  district  known  as  the  Kansas  City  Area  Trans¬ 
portation  District  embracing  Cass,  Clay,  Jackson  and  Platte 
Counties  in  Missouri  for  the  purpose  of  operating  and  maintaining 
by  lease  or  otherwise  a  passenger  transportation  system  and 
facilities  within  this  cirea. 

Section  238.060  and  238.070,  Mo.  Supp.  1967,  provide  that 
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after  the  compact  is  entered  into  the  Governor  of  the  State  shall 
appoint  with  the  advice  and  consent  of  the  Senate  five  commissioners 
each  of  whom  must  reside  within  the  territory  from  which  appointed 
as  commissioners  of  the  Kansas  City  Area  Transportation  Authority. 

It  Is  the  opinion  of  this  Department  that  the  commissioners 
of  the  Kansas  City  Area  Transportation  Authority  represent  and  have 
Jurisdiction  only  in  the  geographical  area  of  Cass,  Clay,  Jackson 
and  Platte  Counties  in  Missouri,  and  do  not  represent  the  State  at 
large  and  are  not  a  State  commission  under  the  provision  of 
Section  109.200. 

Section  203.0^0,  Mo.  Supp.  1967,  provides  for  the  Governor 
of  the  State  with  the  advice  and  consent  of  the  Senate  to  appoint 
six  commissioners  who  with  the  Director  of  the  Missouri  Division 
of  Health,  shall  compose  the  Air  Conservation  Commission  of  the 
State  of  Missouri,  with  authority  regarding  the  prevention,  abate¬ 
ment  and  control  of  air  pollution.  These  commissioners  have  state¬ 
wide  authority  and  In  our  opinion  come  under  the  provisions  of 
Section  109.200  to  109.310  Mo.  Supp.  1967. 

Section  203.600,  Mo.  Supp.  1967,  provides  for  a  Kansas  - 
Missouri  Air  Quality  Compact  composed  of  a  commission  of  five  com¬ 
missioners  from  the  State  of  Missouri  and  five  from  the  State  of 
Kansas.  It  further  provides  the  commission  shall  have  Jurisdic¬ 
tion  over  Cass,  Clay,  Jackson  and  Platte  Counties  In  Missouri. 

The  Commissioners  must  reside  within  the  district.  Under  Sec¬ 
tion  203.610,  Mo.  Supp.  1967,  the  five  commissioners  from  Missouri 
shall  be  appointed  by  the  Governor  and  shall  reside  within  the 
district.  It  Is  our  opinion  that  since  these  commissions  have 
Jurisdiction  only  over  Cass,  Clay,  Jackson  and  Platte  Counties 
in  Missouri,  the  commission  does  not  come  under  the  provisions 
of  Sections  109.200  to  109.310  Mo.  Supp. 

Chapter  201,  RSMo  1959,  creates  an  agency  of  the  State  known 
as  "Crippled  Children’s  Service".  Under  Section  201.050,  RSMo 
1959,  the  Curators  of  the  University  of  Missouri  are  designated 
as  the  administrators  to  administer  the  program  under  Sections 
201.080  and  201.090,  RSMo  1959,  and  all  federal  funds  and  State 
appropriations  or  gifts  shall  be  administered  by  the  adminis¬ 
trator.  These  duties  are  statutory  duties  and  have  nothing  to 
do  with  the  constitutional  authority  of  the  Curators  over  the 
operation  of  the  University. 

It  is  our  opinion  this  agency  comes  under  the  provisions  of 
Section  109.200  to  109.310,  Mo.  Supp.  1967. 

Section  70.380  RSMo  1959,  provides  for  the  Governor  of 
Missouri  with  the  advice  and  consent  of  the  Senate  to  appoint 
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five  commissioners  to  enter  into  a  compact  between  the  State  of 
illssourl  and  the  State  of  Illinois  as  provided  in  Section  70.370, 
RSMo  1959 >  to  be  known  as  the  "Bi-State  P^etropolitan  Development 
District"  to  embrace  the  City  of  St.  Louis  and  St.  Charles  and 
Jefferson  counties  in  Missouri  and  the  counties  of  Madison,  St. 
Clair  and  Monroe  in  Illinois.  The  authority  and  Jurisdiction 
of  this  commission  is  restricted  to  the  City  of  St.  Louis  and 
the  counties  of  St.  Charles  and  Jefferson  in  Missouri. 

It  is  the  opinion  of  this  office  that  since  this  commis¬ 
sion  does  not  represent  the  State  at  large,  but  only  the  city  and 
counties  above  mentioned,  it  does  not  come  under  the  provisions 
of  Section  109.200,  supra. 


CONCLUSION 

It  is  the  opinion  of  this  office  in  regard  to  the  State 
Records  Act  that: 

1.  The  Board  of  Police  Commissioners  and  the  Board  of 
Election  Commissioners  of  Kansas  City,  Missouri,  are  not  under 
the  provisions  of  Section  109.200  to  109.310,  Mo.  Supp.  1967. 

2.  The  Bridge  Commissions  created  under  Chapter  23^  RSMo 
1959  are  under  the  provisions  of  Section  109.200  to  109.310,  Mo. 
Supp.  1967. 


3.  The  Kansas  City  Area  Transportation  Authority  created 
under  the  provision  of  Chapter  238  Mo.  Supp.  1967,  is  not  under 
the  provisions  of  Section  109.200  to  109.310  Mo.  Supp.  1967. 

4.  The  Air  Conservation  Commission  created  under  the  pro¬ 
visions  of  Chapter  203  Mo.  Supp.  1967,  comes  under  the  provisions 
of  Section  109.200  to  109.310  Mo.  Supp.  1967. 

5.  The  Kansas-Mlssourl  Air  Commission  created  under 
Section  203.610  Mo.  Supp.  1967  does  not  come  under  the  provisions 
of  Section  109.200  to  1*09.310,  supra. 

6.  The  agency  known  as  the  "Crippled  Children’s  Service" 
established  under  Chapter  201,  RSMo  1959  is  under  the  provisions 
of  Section  109.200  to  109.310,  supra. 

7.  The  "Bi-State  Metropolitan  Development  District" 
created  under  Section  70.730  RSMo  1959,  does  not  come  under  the 
provisions  of  Section  109.200  to  109.310,  supra. 

The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  assistant.  Moody  Mansur. 


Attorney  General 
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AWSWER  BY  LETTER:  ASHBY 


January  12,  1970 


FI  LED 


OPINION  LETTER  NO.  21 


Honorable  Charles  S.  Broomfield 

State  Representative 

District  87 

4801  North  Lister 

Kansas  Clty«  Missouri  64119 

Dear  Representative  Broomfield: 

This  letter  was  prepared  to  answer  your  question  whether 
a  city  ordinance  of  North  Kansas  City  la  valid  when  such  ordi¬ 
nance  requires  that  the  members  of  a  planning  and  sonlng  com¬ 
mission  be  freeholders. 

Section  71 >150  of  the  Revised  Statutes  of  Missouri,  1939, 
reads.  In  pertinent  parts,  as  follows: 

"Property  auallflcatlons  for  officers  pro¬ 
hibited. — No  property  qualification  shall 
bepequlred  of  any  person  to  render  him 
eligible  to  any  office  In  any  city  or  In¬ 
corporated  town." 

The  ordinance  of  North  Kansas  City  reads  as  follows: 

"Sec.  2-51 •  The  planning  and  zoning  commis¬ 
sion  shall  consist  of  six  members,  five  of 
whom  shall  be  freeholders.  The  membership 
of  the  first  commission  ap(>olnted  shall  serve 
respectively,  one  for  one  year,  one  for  two 
years,  one  for  three  yeaz*8,  one  for  four 
years,  and  one  for  five  years.  Thereafter 
members  shall  be  appointed  for  terms  of  five 
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years  each.  The  mayor  of  the  city  shall  be 
an  ex  officio  member  of  the  planning  and 
zoning  commission.  (Ord.  No.  2309,  $  4.)" 

In  the  case  of  Fore  v.  Hoke,  48  No.App.  254,  It  was  held 
that  the  word  "freeholder"  means  the  owner  of  an  estate  In  fee 
In  land. 

Section  89.070,  RSNo  1959>  reads  as  follows: 

"Zoning  commission- -appointment — duties . 

In  order  to  avail  itself  ot  the  powez*8  con¬ 
ferred  by  sections  89. 010  to  89.140,  such 
legislative  body  shall  appoint  a  commission, 
to  be  known  as  'The  Zoning  Commission',  to 
recommend  the  boimdarles  of  the  various 
original  districts  and  appropriate  regula¬ 
tions  to  be  enforced  therein.  Such  commis¬ 
sion  shall  make  a  preliminary  z*eport  and 
hold  public  hearings  thereon  before  sub¬ 
mitting  Its  final  report  and  such  legisla¬ 
tive  body  shall  not  hold  Its  public  hearings 
or  take  action  until  It  has  z*eoelved  the 
final  report  of  such  commission.  Where  a 
city  plan  commission  already  exists,  it  may 
be  appointed  as  the  zoning  commission." 

Section  71.130,  supra,  is  a  statute  of  general  application 
govexmlng  the  "qualifications  ♦  *  *  of  any  person  to  render  him 
eligible  to  any  office  In  any  city  or  Incorporated  town."  It 
would  apply  to  members  of  the  'planning  and  zc.'.lng  commission" 
appointed  under  Section  89.070,  supra .  Thus,  the  requirement 
of  the  city's  Section  2-31,  supra,  requiring  Its  members  be 
freeholders  would  run  contrary  to  and  be  In  violation  of  the 
provisions  of  Section  TT..130,  supra. 

We  conclude  that  Section  2-31  of  the  ordinance  requiring 
the  members  of  the  Planning  and  Zoning  Commission  to  be  free¬ 
holders  Is  in  violation  of  Section  71 >150,  RSMo  1939«  for  the 
reasons  stated  above  and  Illegal. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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COOPERATIVE  AGREEMENTS:  (1)  Clay  County  can  contract  with 

COUNTY  COURTS:  the  municipalities  of  Clay  County 

COUNTY  CLERKS:  to  extend  the  taxes  for  said  muni¬ 

cipalities.  (2)  The  County  Clerk  of 
Clay  County  has  the  discretionary  authority  to  decide  whether  he 
will  enter  into  a  cooperative  agreement  with  a  municipality  of 
Clay  County  to  provide  a  common  service  pursuant  to  cooperative 
agreement  statute;  and  assuming  that  the  clerk  of  Clay  County 
decides  to  enter  such  a  contract,  the  contract  must  be  taken  be¬ 
fore  the  county  court  of  Clay  County  for  approval.  (3)  Any  con¬ 
sideration  paid  pursuant  to  a  cooperative  agreement  contract  for 
the  extension  of  taxes  between  the  county  clerk  of  Clay  County 
and  the  municipalities  of  Clay  County  must  be  paid  into  the  county 
treasury . 


OPINION  NO.  23 
January  21,  1970 


Honorable  P.  Wayne  Kuhlman 
Assistant  Prosecuting  Attorney 
Clay  County  Courthouse 
Liberty,  Missouri  64o68 

Dear  Mr.  Kuhlman: 

This  is  in  answer  to  your  letter  requesting  an  opinion  of 
this  office  in  which  you  ask  whether  Clay  County  can  enter  into 
a  cooperative  agreement  with  some  municipalities  of  Clay  County 
to  extend  the  taxes  for  said  municipalities.  Additionally,  you 
requested  an  opinion  as  to  who  would  be  the  correct  county  offi¬ 
cial  to  perform  this  service. 

Article  VI,  Section  l6.  Constitution  of  Missouri,  provides 
as  follows: 

"Any  municipality  or  political  subdivision 
of  this  state  may  contract  and  cooperate 
with  other  municipalities  or  political  sub¬ 
divisions  thereof,  or  with  other  states  or 
their  municipalities  or  political  subdivisions, 
or  with  the  United  States,  for  the  planning, 
development,  construction,  acquisition  or 
operation  of  any  public  improvement  or  facility, 
or  for  a  common  service,  in  the  manner  provided 
by  law . " 

This  section  of  the  Constitution  authorizes  the  legislature 
to  pass  laws  respecting  cooperative  agreements  between  a  munici¬ 
pality  and  a  political  subdivision  for  the  planning,  development, 
construction  and  acquisition  or  operation  of  any  public  improvement 
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facility  or  for  a  common  service.  Implementing  this  constitu¬ 
tional  provision,  the  legislature  enacted  Section  70.220,  RSMo, 
which  provides  as  follows: 

"Any  municipality  or  political  subdivision 
of  this  state,  as  herein  defined,  may  con¬ 
tract  and  cooperate  with  any  other  municipality 
or  political  subdivision,  or  with  an  elective 
or  appointive  official  thereof,  or  with  a 
duly  authorized  agency  of  the  United  States, 
or  of  this  state,  or  with  other  states  or 
their  municipalities  or  political  subdivisions, 
or  with  any  private  person,  firm,  association 
or  corporation,  for  the  planning,  development, 
construction,  acquisition  or  operation  of  any 
public  improvement  or  facility,  or  for  a  com¬ 
mon  service;  provided,  that  the  subject  and 
purposes  of  any  such  contract  or  cooperative 
action  made  and  entered  into  by  such  munici¬ 
pality  or  political  subdivision  shall  be 
within  the  scope  of  the  powers  of  such  munici¬ 
pality  or  political  subdivision.  If  such  con¬ 
tract  or  cooperative  action  shall  be  entered 
into  between  a  municipality  or  political  sub¬ 
division  and  an  elective  or  appointive  official 
of  another  municipality  or  political  subdivision, 
said  contract  or  cooperative  action  must  be 
approved  by  the  governing  body  of  the  unit  of 
government  in  which  such  elective  or  appointive 
official  resides." 

Thus,  counties  and  cities  may  contract  for  a  common  service, 
in  this  instance,  the  extension  of  taxes,  provided  the  subject 
and  purpose  is  within  the  scope  of  their  powers. 

Pursuant  to  Section  137.290,  RSMo,  Clay  County,  acting  through 
its  county  clerk,  is  given  the  authority  to  extend  taxes  in  the 
assessor's  books: 

"The  clerk  of  the  county  court  in  each  county, 
upon  receipt  of  the  certificates  of  the  rates 
levied  by  the  county  court,  school  districts 
and  other  political  subdivisions  authorized 
by  law  to  make  levies  or  required  by  law  to 
certify  levies  to  the  county  court  or  clerk 
of  the  county  court,  shall  then  extend  the 
taxes  in  the  assessor's  book,  in  proper  columns 
prepared  for  the  extensions  according  to  the 
rates  levied.  .  .  " 


2 


Honorable  P.  Wayne  Kuhlman 


Further,  by  Section  93*100,  RSMo,  the  auditor  of  a  first  class 
city  is  given  the  authority  to  extend  taxes;  by  Section  93‘^55> 
RSMo,  the  city  clerk  of  a  second  class  city  is  given  the  authority 
to  extend  taxes;  by  Section  9^*130,  RSMo,  the  city  clerk  of  a 
third  class  city  is  given  the  authority  to  extend  teuces;  and  simi¬ 
larly,  by  Section  9^*290,  RSMo,  the  city  clerk  of  a  fourth  class 
city  is  given  the  authority  to  extend  taxes.  Thus,  the  subject 
and  purpose  of  a  contract  between  Clay  County  and  the  municipali¬ 
ties  in  Clay  County  providing  for  the  extension  of  taxes  is  within 
the  scope  of  city  and  county  powers,  and  it  is  the  conclusion  of 
this  office  that  Clay  County  can  contract  with  the  municipalities 
of  Clay  County  to  extend  taxes  for  said  municipalities. 

The  question  then  becomes  one  of  which  county  body  or  offi¬ 
cer  of  Clay  County  has  the  duty  and  the  authority  to  extend  the 
taxes  for  Clay  County.  As  we  have  noticed  previously,  pursuant 
to  Section  137*290,  supra,  the  extension  of  taxes  is  a  duty  of  the 
county  clerk.  Thus,  it  is  the  further  conclusion  of  this  office 
that  having  been  given  the  authority  to  extend  taxes  pursuant  to 
Section  137.290,  supra,  the  county  clerk  of  Clay  County  can  enter 
into  a  cooperative  agreement  with  a  municipality  of  Clay  County 
pursuant  to  Section  70.220,  supra,  to  perform  the  extension  of 
taxes  for  said  municipalities. 

As  can  be  seen,  however,  when  the  cooperative  action  entered 
into  is  between  a  municipality  or  political  subdivision,  and  an 
elective  or  appointive  official  of  another  municipality  or  poli¬ 
tical  subdivision,  said  contract  of  cooperative  action  must  be 
approved  by  the  governing  body  of  the  unit  of  government  in  which 
said  elective  or  appointive  official  resides.  In  the  Instance 
under  immediate  consideration  then.  Section  70.220,  supra,  thus 
requires  that  before  the  county  clerk  of  Clay  County  may  enter 
into  a  cooperative  agreement  with  the  municipalities  of  Clay 
County,  the  county  court  of  Clay  County  must  approve  said  contract. 

It  is  to  be  noted  additionally  that  Section  70.220,  supra, 
gives  the  discretionary  authority  to  the  contracting  elective  or 
appointive  official  as  to  whether  he  will  in  the  first  Instance 
agree  to  the  cooperative  action: 

”Any  municipality  or  political  subdivision 
of  this  state,  as  herein  defined,  may  con¬ 
tract  and  cooperate  with  asiy  other  munici¬ 
pality  or  political  subdivision,  or  with 
an  elective  or  appointive  official  thereof.  .  .” 

Thus,  it  is  the  conclusion  of  this  office  that  the  county 
clerk  of  Clay  County  in  the  first  Instance  has  the  discretionary 
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authority  to  decide  whether  he  will  enter  into  a  cooperative 
agreement  with  a  municipality  of  Clay  County  to  provide  a  common 
service  pursuant  to  the  cooperative  agreement  statute,  and  assuming 
that  the  clerk  of  Clay  County  decides  to  enter  such  a  contract, 
the  contract  must  be  taken  before  the  county  court  of  Clay  County 
for  approval. 

The  question  thus  arises  as  to  whether  consideration  paid 
under  a  cooperative  agreement  Is  to  be  paid  as  a  form  of  compen¬ 
sation  to  the  county  clerk,  or  is  to  be  paid  into  the  county 
treasury.  The  county  clerk  of  Clay  County  receives  compensation 
for  his  duties  generally  pursuant  to  Chapter  51,  RSMo,  as  amended. 
Chapter  51  and  the  cooperative  agreement  statute  are  both  silent 
as  to  any  compensation  to  be  paid  to  a  county  clerk  who  becomes 
party  to  a  cooperative  agreement  contract.  In  similar  Instances 
the  Supreme  Court  of  Missouri  has  held  that  the  mere  fact  addi¬ 
tional  duties  are  assumed  by  a  county  officer  does  not  entitle  him 
to  additional  compensation.  Mooney  v.  County  of  St.  Louis  (Mo. 
Sup.J,  286  S.W.2d  763.  Additionally,  the  Supreme  Court  of  Mis- 
souri  has  held  that  the  right  of  a  public  officer  to  be  compensa¬ 
ted  by  salary  or  fees  for  the  performance  of  duties  Imposed  upon 
him  by  law  is  purely  a  creature  of  statute.  Felker  v.  Carpenter 
fMo.  Sup.),  340  S.W.2d  696.  Further,  the  court  has  held  that  be- 
fore  a  public  official  may  retain  fees  or  other  payments  received 
by  virtue  of  his  office  he  must  point  out  the  statute  authorizing 
such  retention.  State  v.  Ludwig  (Mo.  Sup.),  322  S.W.2d  84l. 

Thus,  it  is  the  conclusion  of  this  office  that  any  considera¬ 
tion  paid  pursuant  to  a  cooperative  agreement  contract  for  the 
extension  of  taxes  between  the  county  clerk  of  Clay  County  and 
the  municipalities  of  Clay  County  must  be  paid  into  the  county 
treasury. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

(1)  Clay  County  can  contract  with  the  municipalities  of  Clay 
County  to  extend  the  taxes  for  said  municipalities. 

(2)  The  county  clerk  of  Clay  County  has  the  discretionary 
authority  to  decide  whether  he  will  enter  into  a  cooperative 
agreement  with  a  municipality  of  Clay  County  to  provide  a  common 
service  pursuant  to  cooperative  agreement  statute;  and  assuming 
that  the  clerk  of  Clay  County  decides  to  enter  such  a  contract, 
the  contract  must  be  taken  before  the  county  court  of  Clay  County 
for  approval. 

(3)  Any  consideration  paid  pursuant  to  a  cooperative  agree¬ 
ment  contract  for  the  extension  of  taxes  between  the  county  clerk 
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of  Clay  County  and  the  municipalities  of  Clay  County  must  be  paid 
into  the  county  treasury. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  Kenneth  M.  Homines. 

Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 


January  22,  I97O 


OPIHIOII  LBTTEItS  23  and  103 
Answered  by  Gardner 


Dexter  D.  Darla,  CoHilaaloner 
Departaert  of  Acrleulture 
Jeffereon  Building 
Jeffereon  City,  Mlaeourl  65IOI 

Dear  Coenlaaloner  Darla t 

Keferenee  la  aade  to  your  recent  letters  froa  which  it 
appeara  that  you  wlah  to  eatabllah  and  adalniater  a  prograa 
for  ualng  the  aoney  In  the  Agriculture  Baergenoy  Fund  for  eaer- 
gency  relief  and  rehabilitation.  You  requeat  our  opinion  on 
the  queatlon  whether  an  appropriation  aust  be  aade  by  the 
Leglalature  In  order  to  uae  any  portion  of  these  funda  for 
adalniatratlve  purposes. 

You  state  that  at  the  present  tlaa  Missouri  has  approxl- 
aately  $2,800,000.00  in  that  fund.  This  aoney  eonalsts  of  the 
trust  assets  of  the  Missouri  Mural  Rehabilitation  Corporation 
which  had  been  assigned  to  the  Secretary  of  Agriculture  of  the 
United  States  and,  on  application  by  the  Coaalssloner,  returned 
to  the  State  of  Missouri  pursuant  to  the  Rural  Rehabilitation 
Corporation  Trust  Liquidation  Act.  Public  Law  499 «  Slat  Congress, 
approved  May  3,  1950  (64  8tat.  9S}. 

The  receipt  of  money  by  the  State  is  controlled  by  Article 
IV,  Section  15,  of  the  Constitution  of  Missouri,  which  states 
in  part  as  follows t 

*.  .  .All  revenue  collected  and  sttneys  received 
by  the  state  frosi  any  source  whatsoever  shall 
go  prosptly  Into  the  state  treasury,  and  all 
Interest,  Incone  and  returns  therefron  shall 
belong  to  the  state.  ...” 

Article  IV,  Section  28,  of  the  Constitution  of  Missouri, 
describes  the  manner  in  which  withdrawals  may  be  made  from  the 
state  treasury,  and  reads  In  part  as  follows  1 
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"■o  aonay  shall  ba  withdrawn  froa  tha  atata 
traaaury  axeapt  by  warrant  drawn  in  aceordanca 
with  an  appropriation  aada  by  law,  nor  shall 
any  obligation  for  tha  payment  of  aonay  ba 
incurred  unless  tha  comptroller  cartifias  it 
for  payment  and  cartifias  that  tha  axpanditura 
is  within  tha  purpose  of  tha  appropriation  and 
that  there  is  in  tha  appropriation  an  unanoua- 
barad  balance  sufficient  to  pay  it.  ..." 

Thus,  an  appropriation  would  ba  required  to  permit  any  por^ 
tion  of  tha  Agriculture  Eaarganey  Fund  to  ba  withdrawn  from  tha 
state  treasury. 

Tha  last  aantanca  of  Article  IV,  Section  23,  of  tha  Consti¬ 
tution  of  Missouri,  provides: 

”...  Svary  appropriation  law  shall  distinctly 
specify  tha  aaount  and  purpose  of  tha  appropria¬ 
tion  without  rafaranca  to  any  other  law  to  fix 
tha  amount  or  purpose.” 

Va  understand  that  you  suggest  that  tha  following  provisions 
ba  included  in  tha  appropriation  bill  to  ba  submitted  to  tha  Leg¬ 
islature  at  tha  Esmrgancy  Sassiont 

"To  tha  Oovamor.  All  aonay  in  tha  Agricxiltura 
iBMrgancy  Fund  for  investment,  rainvastaant, 
and  for  amargancy  agriculture  relief  and  reha¬ 
bilitation,  including  administrative  expanses.” 

If  tha  suggested  provision  is  enacted  into  law,  it  is  appar¬ 
ent  that  a  specific  appropriation  is  aada  for  administrative 
expense  in  aceordanca  with  requirements  of  tha  Constitution  of 
Missouri . 


Tours  vary  truly. 


JOin  C.  DAMFORTH 
Attorney  Oanaral 
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Answer  by  letter-Wieler 


February  5»  1970 


OPINION  LETTER  NO.  27 


Honorable  Haskell  Holman 
Auditor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  letter  Is  In  response  to  your  request  for  an  opinion  on 
the  following  question: 

”1.  Is  a  County  Court  of  a  second  class  county 
empowered  by  any  statutoiry  provisions  to  em¬ 
ploy  an  Individual  as  Administrative  Secretary 
to  the  County  Court  and  expend  county  revenue 
funds  for  the  salary  of  such  employee?" 

A  search  of  the  Missouri  statutes  reveals  no  express  statutory 
provision  authorizing  a  second  class  county  court  to  employ  such  an 
Individual.  However,  we  note  with  approval  the  following  passage 
from  the  case  of  Aslln  v.  Stoddard  County,  3^1  Mo.  138,  IO6  S.W.2d 
1172,  H75  (1937): 

"By  section  2078,  R.S.1929,  Mo. St. Ann.  §2078, 
p.  2658,  [^19.270,  RSMo  1959]  it  Is  provided 
that  the  county  court  'shall  have  control  and 
management  of  the  property,  real  and  personal, 
belonging  to  the  county.'  This  express  autho¬ 
rity  and  duty  carries  with  It  the  necessarily 
Implied  authority  to  employ  such  labor  and 
service  as  may  reasonably  be  requisite  In 
order  to  effectuate  the  express  power  gramted. 

Of  such  character  Is  the  work  of  a  J auditor, 
such  as  plaintiff  herein.  By  the  order  of 
court  amd  the  contract  pursuamt  thereto  em¬ 
ploying  him  he  did  not  become  an  officer  of 
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the  county,  but  only  an  employee,  to  whom  no 
attempt  was  made  to  delegate  governmental  or 
other  such  functions  of  the  court  which  from 
time  to  time  might  Involve  matters  of  discre¬ 
tion  to  be  exercised  by  that  body.  .  . 

It  Is  our  feeling  that  this  language  clearly  authorizes  second 
class  county  courts  to  employ  Individuals ,  whose  labor  and  service 
are  reasonably  necessary  In  order  that  the  county  court  may  carry 
out  the  express  powers  granted  to  It  by  statute,  as  long  as  such 
employment  does  not  Involve  an  attempt  by  the  county  court  to  dele¬ 
gate  functions  of  the  court,  which  Involve  matters  of  discretion  to 
be  exercised  by  that  body,  to  such  Individual.  Also,  the  county 
court  has  no  authority  to  hire  an  Individual  called  an  administra¬ 
tive  secretary  to  perfonn  any  of  the  functions  which  are  placed  on 
other  county  officials  by  statute. 

Section  50.550,  RSMo  1959,  provides  that  the  county  budget  In 
second  class  counties  shall  contain  adequate  provision  for  the  ex¬ 
penditures  necessary  for  the  salaries,  office  expenses,  and  deputy 
and  clerical  hire  of  all  county  officers  and  agencies .  It  also  pro¬ 
vides  that  all  expenditures  for  operation  and  maintenance  of  the 
various  county  agencies  shall  be  charged  to  the  general  fund. 

Thus,  It  Is  our  view  that  the  express  powers  and  duties  given 
a  second  class  county  court  by  statute  carry  with  them  the  Implied 
authority  to  employ  an  Individual  called  an  "administrative  secre¬ 
tary"  and  pay  him  out  of  general  county  funds  only  If  such  employ¬ 
ment  Is  necessary  In  order  to  effectuate  the  express  powers  granted 
the  court. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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TAXATION  (CITIES,  TOWNS  k  VILLAGES):  The  cities  of  Kansas  City 

EARNINGS  TAX;  and  Independence  cannot, 

whether  by  statute  or  by 

city  charter,  enter  into  an  agreement  whereby  each  would  rebate  to 
the  other  earnings  teoces  collected  from  residents  of  the  other  city. 


OPINION  NO.  28a 


March  19,  1970 


Honorable  Jack  E.  Gant 
State  Senator-l6th  District 
9517  East  29th  Street 
Independence,  Missouri  64052 

Dear  Senator  Gant : 

This  is  in  reply  to  your  request  for  an  official  opinion  of  this 
office  concerning  the  question  whether  the  cities  of  Kansas  City  and 
Independence  could  enter  into  an  agreement  whereby  each  would  rebate 
to  the  other  earnings  tajces  collected  from  residents  of  the  other  city. 

First,  we  observe  that  both  Kansas  City  and  Independence  are  con¬ 
stitutional  charter  cities  and  that  the  legislature  has  provided  for 
an  earnings  tax  in  Kansas  City.  See  Sections  92.210  through  92.300, 
RSMo.  There  is  no  comparable  legislation  authorizing  an  earnings  tax 
for  Independence. 

Hierefore,  for  purposes  of  this  opinion  we  will  have  to  assume 
that  Independence  will  have  an  earnings  teix  similar  to  that  provided 
for  Kansas  City. 

The  general  scheme  of  the  city  earnings  tax  authorized  by  statute 
as  it  applies  to  individuals  is  to  teix  the  earnings  by  salaries,  wages, 
commissions  and  other  compensation  earned  by  its  residents  and  also 
the  earnings  by  salaries,  wages,  commissions  and  other  compensation 
earned  by  non-residents  of  the  city  for  work  done  or  services  performed 
or  rendered  in  the  city.  See  Section  92.210,  RSMo  Supp.  I967,  and 
Section  92.110,  RSMo  1959. 

The  basic  scheme  of  the  earnings  tax  has  been  upheld  in  Walters 
V.  City  of  St.  Louis,  Mo.,  347  U.S.231,  74  S.Ct.505,  98  L.Ed.66o,  and 
in  Arnold  v.  Berra,  Mo.,  366  S.W.2d  321. 


H  L  F  D 
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Your  question  is  whether  the  two  cities  can  agree  to  rebate  to 
the  other  earnings  taxes  collected  on  the  other  city's  residents. 

At  this  point  we  observe  that  if  both  cities  had  an  earnings 
tax,  residents  of  one  city  working  in  the  other  city  would  be  paying 
a  tax  on  his  earnings  to  both  cities.  We  know  of  no  provisions  of 
law  to  prohibit  this  situation. 

We  also  observe  that  Kansas  City  has  avoided  such  payment  to 
both  cities  Insofar  as  Kansas  City  residents  are  concerned  by  allow¬ 
ing  a  credit  under  Section  32.15^,  Earnings  Tax  Ordinance  of  Kansas 
City,  which  provides  as  follows: 

"Credits  for  tax  paid  in  another  city. 


"Every  individual  taxpayer  who  resides  in  the 
city  but  who  receives  profits,  salary,  wages, 
commission  or  other  personal  service  compensa¬ 
tion  for  work  done  or  services  rendered  outside 
the  city,  if  it  be  made  to  appear  that  he  has 
paid  a  city  income  or  earnings  tax  on  such 
profits,  salary,  wages,  commission  or  compensa¬ 
tion  in  another  city,  shall  be  allowed  a  credit 
of  the  amount  so  paid  by  him  or  in  his  behalf 
in  such  other  city,  this  credit  to  be  applied 
only  to  the  extent  of  the  tax  imposed  by  this 
article  by  reason  of  such  profits,  salary, 
wages,  commission  or  compensation  earned  in 
such  other  city  or  cities  where  such  tax  is 
paid. " 


Again,  we  know  of  no  provision  of  law  to  prohibit  a  taxing  authority 
from  granting  such  a  credit. 


Furthermore,  we  know  of  no  law  to  prohibit  each  city  from  enact¬ 
ing  an  ordinance  granting  a  tax  credit  to  non-residents  who  have  paid 
an  earnings  tax  to  the  city  of  residence. 

However,  it  is  our  opinion  that  the  cities  cannot  rebate  to  the 
other  city  an  earnings  tax  collected  on  non-residents.  This  in  effect 
would  mean  that  Kansas  City  would  be  collecting  a  tax  for  auiother  city, 
but  \inder  Kansas  City  taxing  authority.  The  same  would  be  true  of 
Independence . 

Such  provision,  whether  by  statute  or  city  charter,  would  violate 
the  constitutional  provisions  that  a  municipality  can  only  tax  for  its 
own  purposes.  Article  X,  Sections  1  and  11(b),  Constitution  of  Missouri. 

CONCIUSION 


It  is  the  opinion  of  this  office  that  the  cities  of  Kansas  City 
and  Independence  cannot,  whether  by  statute  or  by  city  charter,  enter 
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into  an  agreement  whereby  each  would  rebate  to  the  other  earnings 
taixes  collected  from  residents  of  the  other  city. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Bartlett) 


September  l4,  1970 


OPINION  LETTER  NO.  30 


Honorabl*  Robert  H.  Branom 
State  Representative 
District  No.  35 
2151  69th  Street 
Hillsdale,  Missouri 

Dear  Representative  Branom: 


FI  LED 

$0 


This  letter  is  in  iresponse  to  your  request  for  a  ruling  on 
the  following: 

Is  the  inaiunity  clause  of.  Chapter  168,  Sec¬ 
tion  168.115,  Missouri  Revised  Statutes,  1959, 
the  Teacher  Tenure  Law  constitutional;  and,  if 
so,  what  is  its  scope? 

Section  168. 129 >  RSMo  1969,  contains  the  following  immunity 
provisions: 

"Boa^  awsber  exempt  from  oivfl  liability  re¬ 
sulting  from  charges  against  teacher.—  No 
awmber  of  a  board  of  education  or  duly  desig¬ 
nated  administrative  officer  of  a  board  of 
education  shall  be  liable  in  a  civil  action 
based  on  a  statement  of  charges  against  a 
school  teacher.** 


It  is  our  understanding  that  your  inquiry  is  whether  such  stat¬ 
ute  violates  the  provisions  of  Section  40(28)  of  Article  III  of  the 
Constitution  of  Missouri. 


Such  section  provides  as  follows: 

"The  general  assembly  shall  not  pass  any  local 
or  special  law: 
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”(28)  granting  to  any  corporation,  association 
or  Individual  any  special  or  exclusive  rights, 
privilege  or  Immunity,  ...” 


”.  .  .  'It  Is  well  established  In  this  state 
that  a  law  Is  not  a  special  law  If  It  apply 
to  all  alike  of  a  given  class,  provided  the 
classification  thus  made  Is  not  arbitrary  or 
without  reasonable  basis.'  ..."  ABC  Llqulda- 
tors.  Inc.  V.  Kansas  City,  322  S.W.2d  870,  885 

(Ho:^r55?T - 

In  Marshall  v.  Kansas  City.  355  S.W.2d  877,  884  (Mo.  1962) 
the  Missouri  ^upz*eme  Court  stated: 

".  .  .  As  a  general  rule.  It  Is  not  what  a  law 
Includes  that  makes  It  unconstitutional  as  a 
special  law,  but  what  It  excludes,  and  a  law 
Is  not  special  In  the  constitutional  sense  If 
It  applies  alike  to  all  of  a  given  class  pro¬ 
vided  the  classification  thus  made  Is  not 
arbitrary  or  without  a  reasonable  basis.  ..." 

We  believe  that  Section  168.129  Is  not  a  local  or  special  law 
for  the  following  reasons:  (1)  the  classification  Is  not  arbitrary 
or  without  a  reasonable  basis  and  (2)  the  statute  applies  equally 
to  everyone  In  the  described  class,  and  does  not  exclude  anyone 
who  should  be  Included  within  the  class.  For  the  above  given  rea¬ 
sons,  It  Is  our  view  that  this  section  would  not  violated  Article 
III,  Section  40(28)  of  the  Missouri  Constitution. 

For  many  years  school  boards  In  Missouri  have  had  a  qualified 
privilege  to  make  statements  about  teachers  which  would  otherwise 
be  defamatory.  In  Finley  v.  Steele,  159  Mo.  299»  60  S.W.  IO8  (1900), 
the  defendants,  members  ot  ihe  local  school  board,  had  written  a 
letter  to  the  county  school  commissioner  accusing  plaintiff,  Mrs. 
Finley,  a  school  teacher,  of  being  "totally  unfit  to  teach  our 
school  and  being  very  tyrannical  and  abusive  and  Indecent.  ..." 

The  board  went  on  to  accuse  her  of  whipping  the  children  unmerci¬ 
fully,  pulling  their  ears  and  otherwise  mistreating  the  children. 

Mrs.  Finley  sued  the  defendants  for  $10,000  damages  In  an  action 
for  defamation. 

The  Missouri  Supreme  Court  stated: 

"The  publication  In  question  was  with  respect 
to  plaintiff  as  school  teacher,  and  Is,  upon 
Its  face,  clearly  defamatory,  and.  If  false. 
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aotionable  per  ee,  unless  absolutely  or  quail- 
fledly  privileged.  Absolutely  privileged  pub¬ 
lications  are  legislative  and  Judicial  pro¬ 
ceedings  and  naval  and  military  affairs,  while 
a  qualified  privilege  'extends  to  all  communi¬ 
cations  made  bona  fide  upon  any  subject-matter 
In  which  the  party  communicating  has  an  Inteirest, 
or  In  reference  to  which  he  owes  a  duty  to  a 
person  having  a  coirrespondlng  Interest  or  duty, 
and  to  oases  whez*e  the  duty  Is  not  a  legal  one, 
but  whex*e  It  Is  of  a  moral  or  social  character 
of  Imperfect  obligation.'  .  .  ."  at  109* 

The  court  went  on  to  discuss  the  limitations  of  a  qualified 
privilege,  saying  that: 

'*.  .  .  the  'party  defamed  may  recover,  not¬ 
withstanding  the  privilege.  If  he  cem  prove 
that  the  words  used  were  not  used  In  good 
faith,  but  that  the  party  availed  himself  of 
the  occasion  willfully  and  knowingly  for  the 
purpose  of  defaming  the  plaintiff.'  .  .  . 

•  s  s 

"...  a  conraunloatlon,  to  be  privileged,  must 
be  made  on  a  proper  occasion,  from  a  proper 
motive,  and  must  be  based  upon  reasonable  or 
probable  cause.  When  so  made  In  good  faith, 
the  law  does  not  Imply  malice  from  the  com¬ 
munication  Itself,  as  In  the  ordinary  case 
of  libel.  Actual  malice  must  be  proved  before 
there  can  be  a  recovery,  and  In  the  absence 
of  such  proof  a  nonsuit  should  be  granted. 

..."  Id.  at  109. 

In  Finley  there  waui  no  statute  conferring  Immunity  on  the  board 
Nevertheless ,  the  court  held  that  the  teacher  could  not  recover  be¬ 
cause  the  board  had  a  qualified  privilege  to  make  the  statements  It 
did. 


The  decision  In  Finley  was  relied  upon  by  the  Missouri  Supreme 
Court  In  Williams  v.  l^yisas  City  Transit,  Inc..  339  S.W.2d  792  (Mo. 
i960).  In  this  case  plaintiff,  an  employee  of  defendant,  was  dis¬ 
charged.  Plaintiff  In  due  course  requested  from  defendant  a  service 
letter.  Defendaint  was  under  a  statutoz*y  obligation  to  furnish  plain 
tiff  such  a  letter  stating  truthfully  the  reasons  for  discharge. 
After  the  letter  was  delivered  to  plaintiff,  plaintiff  sued  defen¬ 
dant  for  libel. 
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The  Nisaourl  Supreme  Court  held  that,  since  defendant  was  under 
a  8tatutoz*y  obligation  to  deliver  the  letter  to  plaintiff  upon  re¬ 
quest,  defendant  enjoyed  a  qualified  privilege  that  would  protect 
him  from  a  libel  action  unless  actual  malice  were  shown.  Again,  this 
qualified  privilege  was  not  provided  by  statute. 

In  both  Finley  and  Williams .  the  party  charged  with  defamation 
made  the  questionea  statements  in  the  course  of  fulfilling  an  ob¬ 
ligation  placed  upon  it  by  statute.  In  both  cases  the  court  held 
that  in  such  a  situation  there  was  a  privilege  to  make  statements 
which,  if  untrue,  would  be  defamatory  unless  the  statements  were 
not  made  in  good  faith. 

The  situation  about  which  you  inquire  is  similar  to  both  Finley 
and  Williams  in  that  a  school  board  is  given  the  power  by  Section 
168. lie  to  terminate  an  indefinite  contract  with  a  teacher  for  cer¬ 
tain  enumerated  causes.  Section  168.126  gives  a  board  the  power  to 
terminate  a  probationary  teacher's  contract.  In  both  instances, 
the  board  is  required  to  communicate  its  chairges  to  the  teacher. 

Even  without  Section  168.129,  a  school  board  would  be  protected  by 
a  qualified  privilege  in  carrying  out  its  statutory  duty  under  these 
sections.  See  Finley,  supra,  and  Willlyns .  supra.  Therefore,  we 
conclude  that  Section  IbU.  129  is  a  codliification  of  a  qualified  privi¬ 
lege  already  existing  in  Missouri. 

It  is  our  view  that  the  immunity  provision  of  the  Teacher  Ten¬ 
ure  Law,  Section  168.129,  RSMo  1969,  is  not  a  special  law  within 
the  meaning  of  Section  4o(28)  of  Article  III  of  the  Constitution 
of  Missouri.  No  member  of  a  board  of  education  or  a  duly  desig¬ 
nated  administrative  officer  of  a  board  of  education  shall  be  liable 
in  a  civil  action  based  on  a  statement  of  charges  against  a  school 
teacher  so  long  as  the  statement  of  charges  is  within  the  statutory 
authority  conferred  on  the  board  and  the  charges  are  made  in  good 
faith,  without  actual  malice. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attoz*ney  Qeneral 


(Answer  by  Letter)  Blackmar  A. 


OPINION  LETTER  NO.  31 


March  10,  I97O 


Honorable  Haskell  Holman 
Auditor  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

You  have  reouested  an  opinion  of  this  office  on  the  following 
question: 


"When  a  county  court  has,  by  order,  under  the 
provisions  of  paragraph  2,  Section  137.230 
Cumulative  Supplement  1967*  adopted  a  method 
for  securing  a  full  and  accurate  assessment 
of  property  liable  to  taxation  and  has  in¬ 
cluded  in  the  county  budget  funds  to  provide 
for  the  expenses  thereof,  the  following  oues- 
tlon  arises: 

"Is  It  to  be  Interpreted  that  the  county  court 
may  employ  clerical  assistants  to  aid  In  the 
execution  of  the  method  adopted  and  to  the  ex¬ 
tent  of  assisting  the  assessor  in  changing  his 
official  records  In  accordance  with  the  method 
adopted?" 

Section  137.230  (2),  RSMo  Supp.  1967*  provides: 

"2.  In  all  counties  the  county  coux^  may.  In 
addition  to  the  foregoing  provisions  for  se¬ 
curing  a  full  and  accurate  assessment  of  all 
property  therein  liable  to  taxation,  or  In  lieu 
thereof,  by  order  entered  of  record,  adopt  for 
the  whole  or  any  designated  part  of  the  county 
any  other  suitable  and  efficient  meeuis  or  meth¬ 
od  to  the  same  end,  whether  by  procuring  maps. 
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plats  or  abstracts  of  titles  of  the  lands  In 
the  county  or  designated  pairt  thereof  or  other¬ 
wise  and  may  require  the  assessor,  or  any  other 
officer,  agent  or  employee  of  the  county  to 
carry  out  the  same,  and  may  provide  the  means 
for  paying  therefor  out  of  the  county  treasury." 

In  Opinion  Letter  No.  199,  Conley,  June  9,  1965,  this  office 
held  that  Section  137*230  does  not  permit  the  county  court  to  pay 
clerical  and  stenographic  expenses  Incurred  by  the  assessor's  office 
in  notifying  property  owners  of  increased  valuations  or  assessments 
in  excess  of  the  amounts  allowed  for  clerical  and  stenographic  ex¬ 
penses  of  the  county  assessor  by  other  statutory  sections.  In  reach¬ 
ing  that  conclusion,  the  opinion  held  the  puz*poee  of  Section  137*230 
(2)  was  to  provide  ".  .  .a  rneyie  or  method  to  'ferret  out'  taxable 
property  which  may  have  escaped  Its  legitimate  burden  of  taxation. 

.  .  ."  The  opinion  went  on  to  observe  that,  ".  .  .Of  course,  all 
such  necessary  expenses  and  costs  incident  to  such  means  or  methods 
but  limited  to  that  purpose  are  payable  from  the  county  treasury." 

The  opinion  found  that  the  payment  of  expenses  Incurred  In  notifying 
property  owners  of  Increased  valuation  or  assessment  was  not  inci¬ 
dent  to  the  discovery  of  the  property  and  therefore  was  not  a  per¬ 
mitted  expense  under  Section  137.230. 

For  purposes  of  this  opinion,  this  office  has  been  Informed 
that  the  secretarial  expenses  are  to  be  for  transcribing  the  results 
of  field  investigations  which  discovers  property — not  fully  and  ac¬ 
curately  assessed — to  the  official  records  of  the  assessor.  Here 
we  believe  that  seoreteu*lal  and  clerical  expenses  are  incident  to 
the  discovery  of  the  property  pursuant  to  Section  137.230  and  there¬ 
fore  may  be  properly  paid  by  the  county  court  notwithstanding  other 
statutory  provisions  which  limit  the  amount  the  court  may  expend  for 
clerical  and  stenographic  assistance  to  the  county  assessor.  We 
believe  that  the  payment  of  such  expenses  are  necessary  to  effectuate 
the  purpose  of  Section  137.230,  RSMo  Supp.  1967* 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure:  Op.  Letter  No.  199 
6-9-65,  Conley 


C  0 

PREVAILING  WAGE  LAW:  The  term  "public  works"  as  used  In 

PUBLIC  WORKS:  Section  290.210(7),  RSMo  1969,  of 

the  prevailing  wages  law  means  struc¬ 
tural  works  having  a  pennanent  character  and  usefulness,  such  as 
roads,  buildings,  bridges,  and  dams.  The  term  "maintenance  work," 
Section  290,210(4),  RSMo  1969,  means  the  repair  or  restoration  of 
that  portion  of  an  existing  facility  which  has  fallen  Into  a  state 
of  deterioration  or  decay  to  Its  original  condition.  "Maintenance 
work"  does  not  Include  "major"  repairs  or  "replacement j "  the  latter 
constitute  "construction."  "Replacement"  entails  the  complete  sub¬ 
stitution  of  an  existing  facility  with  a  new  or  different  facility. 
Installing  a  central  air  conditioning  unit  In  a  public  building 
constitutes  "construction"  within  the  meaning  of  Section  290.210(1), 
RSMo  1969,  If  the  building  was  formerly  without  such  a  unit.  Sub¬ 
stituting  a  new  central  air  conditioning  unit  or  furnace  In  a 
public  building  In  place  of  a  deteriorated  or  worn  out  unit  or 
furnace  also  constitutes  "construction."  However,  replacing  a  worn 
out  part  of  a  central  air  conditioning  unit  or  furnace  In  order 
to  restore  the  unit  or  furnace  to  operational  condition  consti¬ 
tutes  "maintenance  work"  within  the  meaning  of  Section  290.210(^), 
RSMo  1969.  Installing  new  or  different  partitions  in  a  public 
building,  either  at  the  location  of  former  partitions  or  at  a 
different  location,  and  rearranging  present  partitions  constitutes 
"construction,"  Section  290.210(1),  RSMo  1969.  However,  restoring 
an  existing  partition  to  sound  condition  by  repairing  the  deteri¬ 
orated  portion  constitutes  "maintenance  work,"  Section  290.210(4), 

RSMo  1969.  Tarring  a  roof  of  a  public  building  constitutes  "main¬ 
tenance  work,"  Section  290.210(4),  RSMo  1969,  If  the  roof  Is  in  a 
state  of  disrepair  or  deterioration,  otherwise  It  would  be  "con¬ 
struction,"  Section  290.210(1),  RSMo  1969.  Putting  an  entirely 
new  roof  on  a  public  building  constitutes  "construction,"  Section 
290.210(1),  RSMo  1969.  Installing  new  garage  doors  on  a  public 
building  constitutes  "construction,"  Section  290.210(1),  RSMo 
1969^  Seal  coating  small  cracks  in  the  surface  of  an  asphalt 
highway  constitutes  "maintenance  work,"  Section  290.210(4),  RSMo  1969. 


OPINION  NO.  32 


October  20,  1970 


Honorable  Richard  M.  Marshall 
State  Representative 
Forty-third  District 
Suite  519 

111  South  Bemlston  Avenue 
Clayton,  Missouri  63105 

Dear  Representative  Marshall: 


This  opinion  Is  issued  in  response  to  your  request  for  an 
opinion  regarding  the  meaning  of  the  statutory  definitions  of 
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"public  works,"  Section  290.210(7),  RSMo  1969,  and  "maintenance 
work,"  Section  290.210(4),  RSMo  1969.  Specific  reference  Is  made 
to  the  coverage  and  application  of  the  above  definitions  with 
regard  to  the  following  examples :  replacement  of  a  central  air 
conditioning  unit,  furnace,  changing  of  partitions,  tarring  a 
roof  or  putting  on  a  new  roof,  putting  on  new  garage  doors,  re- 
seallng  a  street. 

Section  290.210  -  290.340,  RSMo  1969,  Is  known  as  the  pre- 
balling  wages  on  public  works  law.  The  law  applies  to  construction 
of  public  works  by  private  contractors  under  contract  with  a  public 
body.  It  does  not  apply  to  construction  of  public  works  by  a 
public  body’s  own  employees.  Opinion  of  the  Attorney  General 
No.  351,  Vogelsmeler,  August  3,  1970.  (Copy  attached.) 

Section  290.210(1),  RSMo  1969,  defines  "construction"  as 
follows: 

"(1)  'Construction'  Includes  construction, 
reconstruction.  Improvement,  enlargement, 
alteration,  painting  and  decorating,  or 
major  repair." 

The  legislature  may  provide  that  certain  words  shall  be 
defined  or  construed  In  a  particular  manner,  but  where  statutory 
definitions  are  couched  In  general  terms.  It  Is  necessary  to  apply 
normal  rules  of  construction  to  ascertain  the  legislative  Intent. 

82.  C.J.S.  Statutes,  Section  315. 

'  According  to  the  ruled  maxim  of  noscltur  a  soclls  doubtful 
words  and  phrases  used  In  statutes  are  constructed  In  connection  with 
the  words  and  phrases  with  which  they  are  associated.  82  C.J.S. 
Statutes,  Section  331.  Under  this  rule  the  meaning  of  a  word  may 
be  enlarged  or  restricted  by  reference  to  the  whole  clause  In 
which  It  Is  used.  O’Malley  v.  Continental  Life  Ins.  Co.,  75  S.W.2d 
837  (Mo.  1934). 

By  expressly  Including  "painting  and  decorating"  and  "major 
repairs"  within  the  statutory  definition  of  "construction"  In  Sec¬ 
tion  290.210(1),  RSMo  1969,  It  Is  apparent  that  the  legislature 
Intended  to  enlarge  the  meaning  of  the  word  "construction"  so  as 
to  Include  more  thsin  Is  normally  comprised  with  the  ordinary 
meaning  of  the  word. 

Section  290.120(7),  RSMo  1969,  defines  "public  works"  as 
follows: 

"(7)  'Public  works’  means  all  fixed  works 
constructed  for  public  use  or  benefit  or 
paid  for  wholly  or  In  part  out  of  public 
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funds.  It  also  Includes  any  work  done 
directly  by  any  public  utility  company 
when  performed  by  It  pursuant  to  the  order 
of  the  public  service  commission  or  other 
public  authority  whether  or  not  It  be 
done  under  public  supervision  or  direct¬ 
ion  or  paid  for  wholly  or  In  part  out  of 
pubJ-lc  funds  when  let  to  contract  by  said 
utility.  It  does  not  Include  any  work  done 
for  or  by  any  drainage  or  levee  district.” 

Section  1.090,  RSMo  1969,  provides  that: 

"Words  and  phrases  shall  be  taken  In  their 
plain  or  ordinary  and  usual  sense,  but 
technical  words  and  phrases  having  a 
peculiar  and  appropriate  meaning  In 
law  shall  be  understood  according  to 
their  technical  Import.” 

Judicial  rules  of  statutory  construction  are  to  the  same 
effect.  State  v.  Hawks.  228  S.W.2d  785  (Mo.  1950). 

The  term  "public  works”,  as  used  In  prevailing  wage  laws, 
has  been  judicially  defined  to  embrace  such  things  as  bridges, 
sidewalks,  traffic  control  signals,  radio  antennas,  and  park 
benches,  Mlele  v.  Joseph,  113  N.Y.S.2d  689  (1952),  and  railways, 
docks,  canals,  waterworks  and  roads.  Demeter  Land  Co.  v.  Florida  Public 
Service  Co.  .  128  So.  ^402  (Fla.  1930). 

r 

In  Carter  v.  City  and  County  of  Denver,  I60  P.2d  991  (Colo. 
19^5),  the  Supreme  Court  of  Colorado  stated  that  the  term  public 
works  as  used  In  connection  with  contracts  for  construction  of 
public  works  In  the  Colorado  Prevailing  Wage  Law  was  meant  to 
embrace  building  and  other  structural  contracts.  Services  of  a 
hospital  employee  were  therefore  not  Included  within  the  term 
public  works. 

Employers*  Casualty  Co.  v.  Stewart  Abstract  Co..  17  S.W.2d 
781  (Comm,  of  Appeals,  Tex.  1929),  concerned  the  construction  of 
the  term  "public  works”  as  used  In  a  statutory  provision  requiring 
contractors  to  execute  a  bond  before  entering  a  contract  to  con¬ 
struct  public  works.  In  that  case  the  court  stated  that; 

".  .  .every  contract  entered  Into,  and  every 
work  undertaken  by  the  state,  county,  munic¬ 
ipality,  or  other  agency  enumerated  In  the 
statute  Is  necessarily.  In  the  broadest  sense, 
a  'public  work,*  for  such  agencies  are  public 
agencies  and  act  only  for  the  public.  But 
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obviously  the  words  'public  work’  were  not 
used  In  that  broad  sense,  for  that  would 
make  the  statute  applicable  to  every  con¬ 
tract  of  whatsoever  character,  a  conclusion 
at  once  unreasonable.  The  'public  work' 
contemplated  was  meant  to  embrace  those 
contracts  akin  to  building  contracts.  This 
Intention  Is  not  alone  supported  by  the  doc¬ 
trine  of  ejusdem  generis,  but  other  language 
of  the  statute  Itself  accentuates  that  con¬ 
struction,  for  It  gives  the  right  of  Inter¬ 
vention  and  recovery  upon  the  bond  to  those 
persons  who  have  furnished  labor  or  materials 
'used  In  the  construction  or  repair  of  any 
public  building  or  public  work.'  The  words 
'construction  or  repair'  have  reference  alike 
to  public  buildings  and  public  works,  and 
Indicate  structural  work.  Again,  throughout 
the  act  the  word  'contractor'  Is  used.  This 
term  Is  apt  In  building,  and  other  struc¬ 
tural,  contracts  but  Is  Inapt  to  those  con¬ 
tracts  which  are  essentially  for  services, 
supplies,  equipment,  and  the  like.  The  con¬ 
struction  of  a  county  road  Is  a  public  work, 
but  It  could  hardly  be  said  that  a  contract 
for  the  purchase  of  a  road  grader  would  be 
a  public  work.  Such  grader  would  be  In  the 
nature  of  supply  or  equipment.  .  ."  W  at  782. 

Thus,  we  believe  the  Legislature  Intended  to  use  the  term 
"public  works"  In  Section  290.210(7),  RSMo  1969,  to  describe  struc¬ 
tural  works  having  a  pemanent  character  and  usefulness,  such  as 
roads,  buildings,  bridges,  and  dams. 

As  stated  above,  the  Missouri  Prevailing  Wage  Law,  Sections 
290.210  to  290.3^0,  RSMo  1969,  applies  only  to  construction  of 
public  works  by  private  contractors  under  contract  with  a  public 
body.  "Maintenance  work"  on  public  works  Is  specifically  excluded 
from  the  scope  of  the  law.  Sections  290.220,  290.230,  RSMo  1969. 
Thus,  employees  of  private  contractors  performing  "maintenance 
work"  on  public  works  need  not  be  paid  prevailing  wages. 

Section  290.210(4),  RSMo  1969,  defines  "maintenance  work" 
as  follows: 


"(4)  'Maintenance  work’  means  the  repair, 
but  not  the  replacement,  of  existing 
facilities  when  the  size,  type  or  extent 
of  the  existing  facilities  Is  not  thereby 
changed  or  Increased." 
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The  word  "repair"  contemplates  restoring  a  structure  or  thing 
to  a  sound  condition  or  keeping  a  structure  in  a  state  of  preservation 
after  decay,  dilapidation,  or  partial  destruction  and  necessarily 
presupposes  that  the  structure  has  fallen  into  a  state  of  deterior¬ 
ation.  Gulf  City  St.  Ry.  &  R.  E.  Co.  v.  City  of  Galveston,  7  S.W. 

520  (Tex'!  I88B);  Travelers  Indemnity  Company  v.  Wilkes  County,  II6 
S.E.2d  31^  (Ga.  App.  I960).  Walker  v.  Dwelle,  175  N.W.  ^^1  (Iowa 
1920).  Work  performed  on  existing  facilities,  or  the  elements  or 
units  of  existing  facilities,  which  are  not  in  a  state  of  dete¬ 
rioration  does  not  constitute  "maintenance  work",  but  comes  within 
the  statutory  definition  of  "construction".  "Malntenaince  work" 
therefore,  can  only  be  performed  on  that  portion  of  an  existing 
facility  which  has  deteriorated  from  its  original  condition. 

"Major"  repairs,  however,  constitute  "construction"  not 
"maintenance  work".  Section  290.210(1),  RSMo  1969. 

"Replacement"  of  existing  facilities  is  specifically  excluded 
from  the  statutory  definition  of  "malntenamce  work",  and  thereby 
Included  within  the  definition  of  "construction". 

Replacement  of  worn  or  deteriorated  elements  of  a  structure 
with  similar  or  Identical  elements  in  order  to  restore  the  struc¬ 
ture  to  its  original  condition  is  generally  considered  synonymous 
with  repairing.  However,  substituting  all  of  the  elements  or  units 
of  a  structure  with  new  or  different  units  is  commonly  construed  as 
replacement  or  reconstruction,  not  repair.  Aro  Mfg.  Co.  v.  Con¬ 
vertible  Top  Replacement  Co. ,  365  U.S.  336,  bl  S.  Ct.  599, 

5  L.Eld.2d  592  (1961);  Haussler  v.  Indemnity  Co.  of  America,  227  Ill. 
App.. 504  (1923);  Mayer~v:~Morehead.  32  S.E.  349  (Ga.  Ib99). 

You  have  requested  our  opinion  concerning  the  coverage  and 
application  of  the  Missouri  Prevailing  Wage  Law,  Sections  290.210 
to  290.340,  RSMo  1969,  with  regard  to  the  following  examples:  re¬ 
placement  of  a  central  air  conditioning  unit,  furnace,  changing  of 
partitions,  tarring  a  roof  or  putting  on  a  new  roof,  putting  on 
new  garage  doors,  and  reseallng  a  street.  In  the  absence  of  a 
detailed  account  of  the  factual  setting  of  each  example,  it  is 
difficult  to  provide  an  appropriate  and  responsive  opinion.  How¬ 
ever,  by  hypothesizing  certain  facts  we  are  able  to  provide  the 
following  opinions  for  your  guidance. 

Installing  a  central  air  conditioning  unit  in  a  public  build¬ 
ing  would  constitute  "construction",  within  the  meaning  of  Section 
290.210(1),  RSMo  1969,  in  the  event  that  the  building  was  formerly 
without  an  air  conditioning  unit.  Substituting  a  new  central  air 
conditioning  unit  in  a  public  building  in  the  place  of  a  deteri¬ 
orated  or  worn  out  unit  falls  within  the  Judicial  definition  of 
"replacement",  and  therefore  also  constitutes  "construction".  How- 
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ever.  It  Is  our  opinion  that  replacing  a  worn  out  part  of  a  central 
air  conditioning  unit  in  a  public  building  in  order  to  restore  the 
unit  to  an  operational  condition  constitutes  a  "repair"  or  "main¬ 
tenance  work". 

The  above  analysis  regarding  installing  a  central  air  con¬ 
ditioning  unit  in  a  public  building  applies  with  equal  force  to 
replacing  a  furnace . 

It  is  our  opinion  that  installing  new  or  different  partitions, 
either  at  the  location  of  a  former  partition  or  at  a  different  lo¬ 
cation,  and  rearranging  present  partitions  constitutes  "construction" 
within  the  meaning  of  Section  290.210(1),  RSMo  1969.  However,  re¬ 
storing  a  deteriorated  partition  to  sound  condition  constitutes 
"maintenance  work"  within  the  meaning  of  Section  290.210(4),  RSMo 
1969. 


It  is  our  opinion  that  tarring  a  roof  of  a  public  building 
constitutes  "maintenance  work"  within  the  meaning  of  Section  290. 
210(4),  RSMo  1969>  if  the  roof  is  in  a  state  of  disrepair  or 
deterioration.  Otherwise,  tarring  a  roof  of  a  public  building 
would  constitute  "construction"  within  the  meaning  of  Section 
290.210(1),  RSMo  1969. 

It  is  our  opinion  that  putting  an  entire  new  roof  on  a 
public  building  falls  within  the  above  judicial  definition  of 
"replacement"  or  "reconstruction",  and  therefore  constitutes 
"construction"  within  the  meaning  of  Section  290.210(1),  RSMo  I969. 

r 

It  is  our  opinion  that  putting  new  garage  doors  on  a  public 
building  does  not  constitute  "maintenance  work",  but  rather  is  "con¬ 
struction",  because  Judicial  definitions  of  "repair"  entail  restoring 
a  deteriorated  structure  or  article  to  its  original  condition,  not 
substituting  a  new  structure  or  article  in  its  place. 

In  Attorney  General  Opinion  No.  56,  Walsh,  April  I8,  1968, 
this  office  expressed  the  opinion  that  seal  coating  small  cracks 
in  the  surface  of  an  asphalt  highway  did  not  constitute  "construc¬ 
tion"  within  the  meaning  of  Section  290.210(1),  RSMo  1969,  and 
was  therefore  not  subject  to  the  prevailing  wages  on  public  works 
law.  A  copy  of  that  opinion  is  enclosed. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  term 
"public  works"  as  used  in  Section  290.210(7),  RSMo  1969,  of  the 
prevailing  wages  law  means  structural  works  having  a  permanent 
character  and  usefulness,  such  as  roads,  buildings,  bridges,  and 
dams.  The  term  "maintenance  work,"  Section  290.210(4),  RSMo  1969, 
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means  the  repair  or  restoration  of  that  portion  of  an  existing 
facility  which  has  fallen  into  a  state  of  deterioration  or  decay 
to  its  original  condition.  "Maintenance  work"  does  not  include 
"major"  repairs  or  "replacement;"  the  latter  constitute  "con¬ 
struction."  "Replacement"  entails  the  complete  substitution  of 
an  existing  facility  with  a  new  or  different  facility.  Install¬ 
ing  a  central  air  conditioning  unit  in  a  public  building  consti¬ 
tutes  "construction"  within  the  meaning  of  Section  290.210(1), 

RSMo  1969,  if  the  building  was  formerly  without  such  a  unit. 
Substituting  a  new  central  air  conditioning  unit  or  furnace  in  a 
public  building  in  place  of  a  deteriorated  or  worn  out  unit  or 
furnace  also  constitutes  "construction."  However,  replacing  a 
worn  out  part  of  a  central  air  conditioning  unit  or  furnace  in  order 
to  restore  the  unit  or  furnace  to  operational  condition  constitutes 
"maintenance  work"  within  the  meaning  of  Section  290.210(^<),  RSMo 
1969.  Installing  new  or  different  partitions  in  a  public  building, 
either  at  the  location  of  former  partitions  or  at  a  different 
location,  and  rearranging  present  partitions  constitutes  "constru¬ 
ction,"  Section  290.210(1),  RSMo  1969.  However,  restoring  an 
existing  partition  to  sound  condition  by  repairing  the  deteriorated 
portion  constitutes  "maintenance  work,"  Section  290.210(t<),  RSMo 
1969.  Tarring  a  roof  of  a  public  building  constitutes  "maintenance 
work,"  Section  290.210(^1),  RSMo  1969,  if  the  roof  is  in  a  state  of 
disrepair  or  deterioration,  otherwise  it  would  be  "construction," 
Section  290.210(1),  RSMo  I969.  Putting  an  entirely  new  roof  on  a 
public  building  constitutes  "construction,"  Section  290.210(1), 

RSMo  1969.  Installing  new  garage  doors  on  a  public  building  con¬ 
stitutes  "construction,"  Section  290.210(1),  RSMo  1969.  Seal  coating 
small  cracks  in  the  surface  of  an  asphalt  highway  constitutes 
"maintenance  work,"  Section  290.210(^1),  RSMo  I969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  B.  J.  Jones. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures : 

Op.  No.  351 
8-3-70,  Vogelsmeier 

Op.  No.  56 
^-18-68,  Walsh 


-7- 


COURTS:  An  opinion  with  respect  to  House  Bill  No.  35 

CLERKS  OF  COURTS:  of  the  75th  General  Assembly  (Sections 

FEES:  48^.530  and  483. 540,V.A.M.S . )  relative  to 

COSTS:  numerous  questions  concerning  the  fees  of 

clerks  of  certain  courts  of  criminal 
correction,  circuit  and  common  pleas  courts. 


February  11,  1970 


OPINION  NO.  33 


Honorable  James  G.  Lauderdale 
Prosecuting  Attorney 
Lafayette  County  Court  House 
Lexington,  Missouri  64o67 

Bear  Mr.  Lauderdale: 

This  letter  is  in  response  to  your  request  concerning  certain 
questions  relative  to  fees  of  clerks  of  courts  of  criminal  cor¬ 
rection,  clerks  of  circuit  courts  and  of  clerks  of  courts  of  common 
pleas.  The  questions  arise  out  of  the  repeal  of  Section  483.530 
and  483.540,  RSMo  1959?  and  the  two  new  sections  that  are  enacted 
in  lieu  thereof  by  House  Bill  No.  35  of  the  75th  General  Assembly 
also  designated  as  Sections  483.530  and  483.540. 

Section  483.530  of  the  corrected,  truly  agreed  to  and  finally 
passed  House  Bill  No.  35  of  the  75th  General  Assembly  states  in  full 
as  follov;s: 

"1.  The  clerks  of  the  circuit  courts,  courts 
of  criminal  correction,  and  courts  of  common 
pleas  of  this  state  possessing  criminal  Juris¬ 
diction  shall  collect  the  following  fees  and 
no  others  for  their  services  in  criminal  pro¬ 
ceedings  : 

"For  each  criminal  case - $7.50 

For  each  appeal  from  municipal  court -  7*50 

"The  fees  collected  shall  be  paid  into  the 
county  treasury  as  provided  in  section  483. 560. 

"2.  No  fee  shall  be  charged  by  any  clerk  of  a 
circuit  court  or  of  a  court  of  common  pleas 
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possessing  criminal  Jurisdiction  in  ainy  criminal 
case  against  the  state  or  any  county,  unless  it 
is  expressly  allowed  in  this  section;  except  that 
when  any  defendant  in  a  criminal  case  shall  be 
granted  an  appeal  to  the  supreme  court,  the  fees 
of  the  clerk  for  making  out  and  certifying  the 
transcript  shall  be  paid  by  the  state  or  county 
if  the  defendant  shall  be  unable  to  pay  the  same." 

Section  483.540  of  the  Bill  states  in  full  as  follows: 

"1.  The  clerks  of  the  several  circuit  courts  in 
counties  of  the  first  class  having  a  charter  form 
of  government  and  in  counties  of  the  second,  third 
and  fourth  class,  and  of  the  courts  of  common  pleas, 
shall  collect  in  all  civil  proceedings  the  following 
fees  for  their  services: 


"Each  civil  case,  with  one  defendant - $12.00 

Each  additional  summons  issued  for 

additional  defendants - 1.00 

Each  alias  summons  issued - 1.00 

Each  pluralis  summons  issued - 1.00 

Each  third  party  defendant  issued - 1.00 

Each  appeal  from  municipal  courts - 10.00 

Each  appeal  from  magistrate  courts - 10.00 


"In  circuits  where  there  are  more  than  one  section, 
room  or  division  of  the  court,  costs  in  any  case 
shall  be  charged  in  only  the  division  or  divisions 
into  which  the  case  may  be  carried. 

"2.  All  fees  collected  shall  be  paid  into  the 
county  treasury  as  provided  in  section  483. 5^0. " 

We  will  not  quote  the  repealed  sections,  483-530  and  483.540  in 
full.  However,  we  will  refer  to  portions  of  them  as  we  answer  the 
questions  that  have  been  posed. 

The  questions  with  the  answers  are  separately  stated  in  the  order 
that  you  have  given  them  to  us. 

With  respect  to  the  questions  that  you  have  captioned  as  relating 
to  criminal  costs: 

"1.  Does  the  Flat  fee  of  $7-50  include  an  un¬ 
limited  number  of  continuances,  subpoenas  and 
certificates  and  seals?" 

It  is  our  view  that  the  fees  allowed  in  Section  483.530  of  the 
Bill  Include  all  fees  for  services  in  criminal  proceedings  and  since 
the  previous  provisions  relating  to  a  25  cent  charge  for  every  subpoena 
and  a  50  cent  charge  for  each  certificate  and  seal  authenticating  a 
copy  of  a  record  were  repealed,  the  clerk  has  no  authority  to  charge 


2 


Honorable  James  G.  Lauderdale 


any  additional  amount  for  continuances,  subpoenas,  certificates  and 
seals . 

"2.  How  about  Grand  Jury  costs  eliminated  by 
H.  B.  35?  (No.  483.530  For  swearing  and  entering 
each  Grand  Jury  .50^) 

The  previous  provisions  relative  to  grand  Juries  allowed  a  25 
cent  fee  for  every  indictment  returned  by  a  grand  Jury  and  a  75  cent 
fee  for  a  venire  to  summon  a  grand  or  traverse  Jury  when  one  shall 
have  been  actually  ordered  and  issued.  Previous  provisions  also  al¬ 
lowed  a  50  cent  fee  for  swearing  and  entering  each  grand  Jury.  These 
provisions  were  specifically  repealed  and  there  is  presently  no 
authority  for  charging  any  such  fees. 

"3-  What  charges  may  be  made  for  copies  of 
records  and  papers,  certified  or  otherwise?" 

Previous  Section  463.530  contained  several  provisions  relative 
to  charges  and  fees  allowed  for  various  copies.  Inasmuch  as  these 
provisions  have  been  repealed  and  other  provisions  enacted  in  lieu 
thereof,  the  clerk  has  no  authority  to  charge  for  such  copies  and 
records  and  papers  certified  or  otherwise. 

"4.  How  about  every  acknowledgment  of  a  deed 
eliminated  by  H.B.  35?  (No. 483. 530  for  every 
acknowledgment  of  a  deed  .50^) 

Previous  Section  483.530  allowed  a  50  cent  fee  for  acknowledgment 
of  a  deed  or  other  writing,  including  certificate  and  seal.  Since  this 
provision  was  repealed,  there  is  now  no  authority  for  such  a  charge. 

"5.  What  charges  may  be  made  in  Parole  cases?" 

It  is  our  understanding  that  parole  cases  are  presently  consi¬ 
dered  by  many  clerks  as  separate  civil  causes.  On  this  basis,  clerks 
have  been  charging  the  law  library  fee  under  Section  514.470,  RSMo 
Supp.  1967,  which  allows  the  Judge  or  Judges  of  the  circuit  court  or 
court  of  common  pleas  in  certain  counties  to  require  the  attorney  or 
attorneys  for  the  party  filing  the  civil  suit  to  deposit  such  a  fee 
before  summons  shall  issue. 

We  recognize  that  it  is  possible  to  consider  a  request  for  parole 
as  a  separate  civil  application.  However,  it  is  our  view  that  such  a 
fee  cannot  be  required  as  a  condition  to  the  filing  or  hearing  of  such 
application  and  that  a  parole  case  is  a  continuation  of  a  criminal 
action  within  the  exception  to  that  section.  Therefore,  we  conclude 
that  there  is  no  authority  to  require  separate  charges  in  parole  cases. 

As  regards  your  questions  relating  to  civil  costs: 

"1.  May  a  charge  be  made  for  extra  Notices  of 
Publication  and  Certified  copies  (as  required  in 
incorporation  of  Water  (247-010)  or  Fire  (321.520) 
Districts?" 
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It  is  clear,  of  course,  that  the  publication  charges  of  the 
newspaper  must  be  paid,  however  we  find  no  authority  under  the 
sections  cited  for  the  clerk  to  charge  a  fee  for  his  services. 

"2.  What  charges  may  be  made  for  making  extra 
copies  of  Commissioner's  Reports?" 

The  repealed  sections  of  Section  483.5^0  provided  a  fee  of  35 
cents  for  filing  and  entering  a  report  of  referees,  sheriffs  or  com¬ 
missioners.  The  repealed  sections  also  allowed  a  fee  of  10  cents 
for  every  hundred  words  of  copies  of  records  and  papers.  The  repeal 
again  appears  to  ajiswer  the  question  and  leaves  us  with  the  conclu¬ 
sion  that  the  clerk  is  no  longer  authorized  to  make  such  a  charge. 

"3.  What  charges  may  be  made  for  copies  of 
records  and  papers,  certified  or  otherwise?" 

Again,  the  authority  to  charge  this  fee  was  repealed  and  the 
clerk  may  no  longer  make  such  a  charge. 

"4.  How  many  submissions  to  the  Court  are  in¬ 
cluded  in  the  Flat  Pee  charge  of  $12.00?" 

It  is  our  view  that  present  Section  483.540  allows  $12  for  each 
civil  case  with  one  defendant  and  that  it  was  the  legislative  intent 
that  this  fee  cover  the  costs  for  that  case  no  matter  how  many  times 
it  is  tried. 

"5.  In  case  a  Motion  for  Chajige  of  Custody  is 
filed  sometime  after  a  final  Decree  in  a  Divorce 
or  other  case,  does  the  flat  fee  again  become  due 
as  costs?" 

With  respect  to  divorce  fees.  Section  193*370,  RSMo  1959^  al¬ 
lows  the  clerk  of  the  court  to  charge  50  cents  for  each  certificate 
prepared  and  forwarded  by  him  to  the  state  registrar  to  be  teixed 
as  costs  in  the  case  in  which  the  decree  was  rendered.  This  fee 
provision  still  remains  and  was  not  repealed.  It  is  not  directly 
pertinent  to  your  question,  however  we  felt  that  it  is  worth  the 
notation. 

It  is  our  opinion  that  a  motion  for  change  of  custody  filed 
after  the  final  decree  of  divorce  is  to  be  considered  a  separate  pro¬ 
ceeding  \inder  Section  483.540  of  the  Bill  and  accordingly  the  fees 
authorized  thereby  may  be  charged  for  the  motion.  We  believe  that 
this  is  true  regardless  of  the  fact  that  it  is  obvious  that  such 
motions  are  a  continuation  of  the  original  divorce  action. 

"6.  What  about  execution  costs  in  a  case?  (some¬ 
times  10  &  more)" 

It  is  our  belief  that  the  flat  fee  provisions  of  Section  483.540 
were  intended  to  include  all  necessary  subsequent  execution  costs 
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since  the  execution  of  jiiigment  Is  directly  related  to  the  case  In 
principal. 


”7.  What  basis  of  charge  can  be  made  In  Change 
of  Venue  Transcripts?" 

It  is  our  understanding  that  you  are  not  inquiring  about  the 
change  of  venue  fee  as  prescribed  by  Civil  Rule  51*17>  but  instead 
about  the  documentation  transcribed.  In  accordance  with  our  previous 
conclusions,  we  necessarily  also  conclude  in  answer  to  this  question 
that  the  repealed  sections  covered  the  costs  of  such  transcripts.  How¬ 
ever,  there  is  no  provision  in  the  new  Section  483.5^0  such  a 
charge;  and  accordingly,  the  clerk  has  no  authority  to  make  a  separate 
charge  for  change  of  venue  transcripts. 

"8.  Does  each  Exception  in  a  Condemnation  case 
become  a  case  in  itself?" 

Initially,  of  course,  a  condemnation  proceeding  may  include 
numerous  defendants  and  as  such  Initially  constitutes  one  case.  How¬ 
ever,  each  exception  or  change  of  venue  gives  rise  to  separate  pro¬ 
ceedings,  and  such  separate  proceedings  Justify  the  charging  of  the 
^ees  provided  by  Section  483.540  of  the  Bill.  State  ex  rel.vs  Curtis, 

283  S.W.2d  458  (1965)- 

"9.  Does  the  flat  fee  cover  Jury  and  multiple 
Jury  trials?" 

Section  494.170,  RSMo  1959>  contains  certain  provisions  relative 
to  costs  of  fees  allowed  Jurors.  However,  these  provisions  are  not 
related  to  the  charges  of  the  clerk.  It  is  our  view  that  the  flat  fee 
contained  in  the  Bill  covers  all  such  civil  cases  whether  tried  by  a 
Jury  or  Juries  or  by  a  Judge. 

"10.  Does  the  flat  fee  in  H.B.  35  cover  orders  and 
certificates  and  Seals  without  limit  as  to  number?" 

For  the  reasons  that  we  have  stated  previously,  we  are  of  the  view 
that  the  flat  fee  does  cover  such  orders  and  certificates  although  hypo 
thetically  we  are  not  able  to  say  whether  such  orders  and  certificates 
and  seals  may  be  issued  "without  limit  as  to  number." 

"11.  What  about  filing  entering  and  recording 
Mechanics  Liens?" 

The  previous  section  specifically  covered  filing  and  entering  each 
mechanics  lien  and  allowed  a  30  cent  fee  therefor.  However,  this  pro¬ 
vision  was  not  retained  in  the  amended  section  and  the  clerk  has  now  no 
authority  to  make  such  a  charge. 

"12.  What  about  charges  for  a  number  of  subpoenas?" 
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Subpoenas  are  not  covered  under  the  new  provisions  of  Section 
483.5^0  although  they  were  covered  under  the  repealed  section  which 
allowed  25  cents  for  every  subpoena  in  a  civil  case.  There  is  pre¬ 
sently  no  authority  for  the  clerk  to  make  an  additional  charge  for 
the  Issuance  of  such  subpoenas. 

"13.  What  determines  Cost  in  Trust  Estates?" 

Although  a  trust  estate  case  is  by  nature  ex  parte,  it  is  our 
opinion  that  the  legislature  intended  the  $12  flat  fees  as  provided 
in  Section  483.540  of  the  Bill  to  apply. 

"14.  What  about  cost  on  Certificate  &  Seal  taken 
separate?" 

The  previous  provisions  for  certificates  and  seal  allowed  the 
clerk  a  fee  of  50  cents  whether  or  not  it  was  in  conjunction  with  the 
original  case.  That  provision  has  been  repealed  and  was  not  reenacted 
by  the  Bill.  There  is,  therefore,  no  authority  for  the  clerk  to 
charge  such  fees. 

"15.  Hung  Jury,  case  again  tried,  and  additional 
subpoenas  issued.  Is  this  all  Included  in  a  $12.00 
flat  fee?" 

In  our  view,  the  legislature  intended  that  the  flat  fee  would 
cover  such  a  situation  regardless  of  how  many  times  the  case  had  to 
go  before  a  different  Jury  and  regardless  of  the  number  of  subpoenas 
that  need  to  issue. 

Finally  and  most  important,  we  are  confronted  with  the  question 
that  you  have  not  directly  asked;  but  which  is  inherent  in  the  frame¬ 
work  of  the  questions  presented.  That  is,  whether  the  respective  cir¬ 
cuit  courts  have  the  authority  to  fix  a  rate  of  charge  for  services 
rendered  by  the  clerks  which  are  not  directly  related  to  the  princi¬ 
pal  proceedings.  We  have  concluded  that  the  flat  fee  was  intended  to 
and  did  in  fact  replace  the  itemized  charges  relating  to  civil  and 
criminal  proceedings  except  as  otherwise  particularly  specified.  The 
remaining  question  concerns  whether  any  charges  can  be  made  by  such 
clerks  for  services  required  of  them  which  are  not  directly  related 
to  the  principal  proceedings  and  not  otherwise  covered  by  statute. 

Some  consideration  has  been  given  to  the  most  difficult  question  of 
whether  the  respective  circuit  courts  have  authority  to  fix  charges 
for  such  services.  Obviously  the  courts  have  the  inherent  power  to 
do  all  things  which  are  necessary  to  preserve  their  existence.  Pogue 
V.  Swlnk.  284  S.W.2d  868,872  (1955). 

Also,  \inder  Supreme  Court  Rule  5O.OI,  the  courts  of  appeal  and 
the  trial  courts  may  make  rules  governing  the  administration  of  Judi¬ 
cial  business  if  the  rules  are  not  contrary  to  the  rules  of  the  Supreme 
Court,  to  the  constitution,  or  the  statutory  law  in  force.  We  have 
been  unable  to  find  any  Missouri  or  other  case  in  support  of  the  power 
of  the  circuit  court  to  authorize  the  circuit  clerk  to  fix  charges  for 
services  in  the  absence  of  direct  statutory  authorization.  It  has  been 
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held  that  where  there  is  no  statute  fixing  the  fees  of  certain  officers 
it  was  nevertheless  beyond  controversy  that  they  were  entitled  to  com¬ 
pensation  for  their  services.  Supreme  Court  of  Iowa,  Ripley  v.  Gifford, 
11  Iowa  367  (i860). 

That  decision, of  course, related  to  compensation  as  such  and  the 
Missouri  rule  with  respect  to  the  compensation  of  officers  is  that  the 
officer  cannot  legally  claim  remuneration  unless  the  statute  has  ex¬ 
pressly  conferred  the  right.  Shed  v.  Kansas  City,  St.  Joseph  and 
Council  Bluffs  Railroad  Company,  b?  Mo. 687  (187o);  and  sucn  officer 
claiming  fees  for  services  must  be  able  to  put  his  finger  on  some 
statute  expressly  allowing  the  fee  he  claims.  State  ex  rel.  v.  Board 
of  Police  Commissioners,  108  Mo.App.98^  82  S.W.  960  (l904).  It  must  be 
borne  in  mind,  however,  that  the  large  body  of  cases  relating  to  the 
compensation  of  officers  do  not  furnish  us  with  a  real  guide  in  the 
present  circumstances  wherein  the  officers  receive  fixed  compensation 
and  the  fees  in  question,  if  chargeable,  would  be  payable  into  the 
county  treasury. 

It  is  our  view  that  the  rule-making  power  of  the  courts  and  the 
inherent  power  of  the  courts  do  not  extend  to  or  authorize  such  courts 
to  empower  the  circuit  clerks  with  the  authority  or  the  obligation  to 
charge  for  the  services  that  they  render.  The  legislature  has  his¬ 
torically  governed  such  charges  as  well  as  the  related  problems  of  the 
reimbursement  of  the  circuit  clerks  and  it  is  obvious  from  the  legisla¬ 
tion  that  we  have  just  discussed  that  the  legislature  specifically  re¬ 
pealed  and  withdrew  from  the  circuit  clerks  the  authority  and  obligation 
to  make  any  such  charges.  Having  done  so,  it  is  not  within  the  pro¬ 
vince  of  the  courts  to  supply  any  deficiency  which  the  courts  may  be¬ 
lieve  the  legislature  created.  In  reaching  this  conclusion,  we  are 
governed  by  the  fact  that  the  business  of  the  courts  is  the  administra¬ 
tion  of  justice  and  not  the  administration  of  county  fiscal  affairs. 

We  conclude  that  the  legislature  has  withdrawn  the  authority  of 
such  circuit  clerks  to  charge  for  certain  services  with  some  exceptions 
and  that  such  circuit  clerks  still  have  the  obligation  to  perform  such 
services  but  have  no  right  to  levy  charges  therefor  and  the  right  to 
charge  for  such  services  cannot  be  granted  by  the  circuit  courts  govern¬ 
ing  the  circuits. 

We  note  that  in  State  v.  Parker  Distilling  Co.,  236  Mo. 219,  139 
S.W. 453  (1911)j  the  Supreme  Court  of  Missouri  on  a  motion  for  a  rule 
by  the  Attorney  General  held  \inconstitutional  a  statute  which  directed 
the  clerk  of  said  court  to  distribute  copies  of  opinions  to  litigants 
free  of  charge,  citing  as  one  reason  that  said  statute  was  in  violation 
of  the  constitutional  prohibition  against  the  use  of  public  funds  for 
private  use.  However,  in  view  of  the  provisions  of  present  Supreme 
Court  Rule  83.28,  which  requires  such  distribution,  we  are  of  the 
opinion  that  the  decision  on  the  motion  in  State  v.  Parker  Distilling 
Co.  is  not  controlling. 
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We  are  also  of  the  opinion  that  the  extent  and  circumstances 
under  which  the  courts  may  require  the  services  of  the  clerks  of  such 
courts  for  the  administration  of  Justice  is  in  each  Instance  a  deci¬ 
sion  that  must  be  left  to  the  courts. 

CONCLUSION 


This  opinion  with  respect  to  House  Bill  No.  35  of  the  75'th 
General  Assembly  (Sections  483.530  and  483.540,  V.A.M.S.)  relative 
to  numerous  questions  concerning  the  fees  of  clerks  of  certain  courts 
of  criminal  correction,  circuit  and  common  pleas  courts,  as  set  out 
in  detail  in  the  opinion,  was  written  by  my  assistant,  John  C.  Klaffenbach, 
and  is  hereby  approved. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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Opinion  Letter 
Answered  by  Klaffenbach 


Janaary  12,  1970 


OPINION  LETTER  NO.  36 


Honorable  John  J.  Johnson 
Senator  -  15th  District 
11001  Patrina  Court 
Afton,  Missouri  63126 

Dear  Senator  Johnson; 


This  letter  is  in  response  to  your  opinion  request  con- 
cenilng  whether  or  not  the  board  of  aldermen  of  a  fourth  class 
city  can  by  ordinance  provide  for  the  appointment  of  special 
counsel  when  the  mayor's  temporary  appointee  and  nominee  for  the 
office  of  city  attorney  is  not  acceptable  to  the  board.  You 
have  furnished  us  with  certain  Information  including  what  purports 
to  be  an  ordinance  of  the  fourth  class  city  appointing  a  person 
as  special  counsel  and  "acting  city  attorney"  for  a  period  of  two 
years  and  for  a  designated  consideration  and  authorizing  said 
special  counsel  to  perform  the  duties  of  the  city  attorney. 

Insofar  as  the  appointment  of  a  temporary  appointee  to  the 
office  of  city  attorney  is  concerned,  we  note  that  Section  79*280, 
RSMo  1959 j  provides  that  in  the  case  of  a  vacancy  in  any  office 
which  is  not  elective,  the  mayor  shall  appoint  a  suitable  person 
to  discharge  the  duties  of  such  office  until  the  first  regular 
meeting  of  the  board  of  aldermen  thereafter,  at  which  time  such 
vacancy  shall  be  permanently  filled.  We  note  also  that  Section 
79*230,  BSMo  1959*  provides  that  the  mayor  with  the  consent  and 
approval  of  the  majority  of  the  members  of  the  board  of  aldermen 
shall  have  the  power  to  appoint  a  city  attorney. 

In  our  Opinion  No.  236,  Meyer,  9/9/63j  copy  enclosed,  we 
held  that  the  mayor  can  appoint  a  temporary  official  to  act  until 
the  first  regular  meeting  of  the  board  and  that  the  mayor  may 
appoint  a  temporary  official  who  has  been  rejected  by  the  board 
although  he  may  not  submit  the  nomination  of  any  person  as  a  per¬ 
manent  appointee  who  has  previously  been  rejected.  In  our  view, 
the  conclusion  reached  In  that  opinion  is  correct  and  the  mayor 
in  this  instance  may  continue  to  appoint  a  temporary  appointee  to 
the  office  of  city  attorney  even  though  such  appointee  has  not  been 
approved  by  the  city  council  as  a  permanent  appointee. 
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Under  Section  79*230,  RSMo  1959>  the  mayor  and  the  board  of 
aldermen  may,  by  ordinance,  employ  special  counsel  to  represent 
the  city,  either  In  case  of  a  vacancy  In  the  office  of  city  attor¬ 
ney  or  to  assist  the  city  attorney. 

As  we  have  stated,  examination  of  the  ordinance  employing 
special  counsel  shows  that  the  special  counsel  was  employed  to 
act  as  city  attorney  and  to  discharge  duties  peculiar  to  the  office 
of  city  attorney. 

We  do  not  believe  that  there  Is  any  necessary  conflict  be¬ 
tween  the  statutes  authorizing  the  appointment  of  city  attorney 
and  the  statute  authorizing  the  appointment  of  special  counsel. 

That  la,  the  mayor  has  plenary  authority  to  appoint  the  temporary 
city  attorney  and,  as  we  have  stated,  may  appoint  as  temporary 
city  attorney  a  person  who  has  been  rejected  as  a  permanent  appoin¬ 
tee.  The  temporary  appointee  under  Section  79* 200  Is  to  "dis¬ 
charge  the  duties  of  such  office"  whereas  the  appointment  of  special 
counsel  under  the  ordinance  was  to  fill  a  vacancy  In  the  office  of 
city  attorney.  In  our  view,  the  appointment  of  a  temporary  city 
attorney  by  the  mayor  fills  the  vacancy  of  the  office  since  the 
office  necessarily  Is  occupied  by  the  appointed  temporary  city 
attorney.  Since  there  Is  then  no  vacancy  In  the  office  within 
the  meaning  of  Section  79-230,  the  appointment  of  special  counsel 
to  fill  the  vacancy  In  such  office  therefore  terminates  at  such 
time  as  the  temporary  appointee  Is  appointed  or  re-appolnted . 

We  note  that  the  additional  question  has  been  raised  as  to 
whether  or  not  the  city  attorney  of  a  fourth  class  city  must  be  a 
resident  of  such  city  and  whether  special  counsel  need  be  a  resi¬ 
dent.  Senate  Bill  No.  15  of  the  75th  General  Assembly  removed  the 
residency  requirements  of  previous  Section  79-250  as  It  pertains 
to  the  office  of  city  attorney,  and  the  city  attorney  of  a  fourth 
class  city  need  no  longer  be  a  resident  of  such  city.  Special 
counsel  employed  by  the  city  Is  not  an  officer  of  the  city  and 
does  not  have  to  be  a  resident. 

Yours  very  truly. 


JOHN  C.  DANFOBTH 
Attorney  General 


Enc:  Opinion  No.  236,  Meyer,  9/9/63 


GENERAL  ASSEMBLY: 
LEGISLATIVE  EMPLOYEES  : 


Section  21.150,  RSMo  Supp.  1967, 
which  allows  the  members  of  the 
minority  party  of  the  House  of 
Representatives  to  employ  one  stenographer  or  secretary  for 
each  five  members  of  the  minority  party  is  not  unconstitutional 
when  tested  by  the  "one  man-one  vote"  principle  as  articulated 
by  the  Supreme  Court  of  the  United  States. 


OPINION  NO.  37 


April  30,  1970 


Honorable  Les  Langs ford 
Representative,  District  141 
2311  South  Dollison 
Springfield,  Missouri  65804 

Dear  Representative  Langsford: 

This  official  opinion  is  issued  in  response  to  your  request 
for  an  opinion  with  respect  to  the  following  inquiry: 

"As  you  are  no  doubt  aware,  minority  members 
of  the  general  assembly,  by  virtue  Of  the 
statute  in  caption,  have  a  rough  time  in 
their  attempts  to  answer  mail  received  from 
their  constituents. 

Surely,  the  constituents  in  a  legislative 
district  represented  by  a  member  of  the 
minority  party  in  the  Missouri  General 
Assembly  are  entitled  to  the  same  amount 
of  secretarial  and  clerical  benefits  as  do 
the  constituents  in  a  district  represented 
by  a  member  of  the  majority  party  under  the 
concept  of  one  man-one  vote  ruling  handed 
down  by  the  Supreme  Court  of  the  United 
States . " 

The  statute  to  which  you  refer  is  Section  21.150,  RSMo  Supp. 
1967,  which  provides,  in  part,  as  follows: 

"2.  The  members  of  the  minority 
party  of  the  house  of  representatives  have 
the  right  to  employ  one  stenographer  or 
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Honorable  Les  Langsford 


secretary  for  each  five  members  of  the 
minority  party;  the  minority  floor  leader 
and  minority  caucus  chairman  of  the  house 
of  representatives  each  has  the  right  to 
employ  one  additional  stenographer  or  sec¬ 
retary,  and  the  remainder  of  the  officers 
and  employees  of  the  house  of  representa¬ 
tives,  except  the  elective  officers  there¬ 
of,  shall  be  selected  or  appointed  by  the 
members  of  the  majority  party  of  the  house 
of  representatives.  The  senate  or  house 
of  representatives  may  each  by  resolution 
continue  in  employment  at  their  regular 
salaries  not  more  than  fifteen  officers  or 
employees  of  each  body  for  a  period  of  not 
to  exceed  thirty  days  and  not  more  than 
five  officers  or  employees  of  each  body 
for  a  longer  period  of  time  after  the  sine 
die  adjournment  of  the  general  assembly, 
the  number  of  employees  and  their  term  of 
employment  to  be  fixed  in  the  resolution. 

At  least  one  such  employee  of  the  house  of 
representatives  and  one  employee  of  the 
senate  shall  be  selected  by  the  minority 
party,  of  each  respective  body." 

The  validity  of  this  statute  is  ruled  only  with  respect  to 
your  specific  inquiry,  which  is  whether  the  statute  is  viola¬ 
tive  of  the  "one  man-one  vote"  principle  articulated  by  the 
Supreme  Court  of  the  United  States.  We  hold  that  the  cited 
statutory  provision  is  not  violative  of  the  "one  man-one  vote" 
principle  articulated  by  the  Supreme  Court  of  the  United  States. 

The  cases  of  Baker  v.  Carr,  369  U.S.  186,  7  L.Ed.2d  663, 

82  S.Ct.  691  (1962),  Reynolds  v.  Sims,  377  U.S.  533,  12  L.Ed.2d 
506,  84  S.Ct.  1362  (1964)  and  succeeding  reapportionment  cases, 
establish  a  basic  constitutional  principle  which  protects  the 
right  of  all  qualified  citizens  to  vote  and  to  have  their  votes 
counted  and  this  includes  protection  from  having  one's  vote 
diluted  or  debased.  The  challenged  statutory  provision  does 
not  affect  the  right  of  qualified  citizens  to  vote  or  to  have 
their  votes  counted,  does  not  dilute  or  debase  a  person's  vote, 
and,  therefore,  does  not  present  a  situation  which  would  warrant 
application  of  the  "one  man-one  vote"  principle. 
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Honorable  Les  Langs ford 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  Sec¬ 
tion  21.150,  RSMo  Supp.  1967,  which  allows  the  members  of  the 
minority  party  of  the  House  of  Representatives  to  employ  one 
stenographer  or  secretary  for  each  five  members  of  the  minority 
party  is  not  unconstitutional  when  tested  by  the  "one  man-one 
vote"  principle  as  articulated  by  the  Supreme  Court  of  the 
United  States. 

The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  assistant,  Warren  K.  Morgens. 

Yours  very  truly. 


r 

JOHN  C.  DANFORTH 
Attorney  General 


-3- 


Answer  by  letter  (Morgens) 


July  31 j  1970 


OPINION  LETTER  NO.  38 


Honorable  Joe  D.  Holt 
State  Representative 
District  102 
Baker  Building 
Pulton,  Missouri  6525I 

Dear  Representative  Holt : 


FILED 


You  have  requested  an  opinion  of  this  office  on  the  following 
question: 


"Request  Is  hereby  made  for  an  opinion 
from  your  office  concerning  the  ability 
of  the  County  of  Callaway  to  hire  on  a 
permanent  basis  certain  personnel.  The 
County  revalued  Itself  under  the  pro¬ 
visions  of  Section  137.037,  revised 
status  1959  with  supplements,  having  the 
election  therefore  In  the  year  of  1966 
and  having  the  completed  revaluation 
work  turned  over  to  the  County  Court  In 
1969.  It  Is  anticipated  that  substantial 
jrevenue  will  be  z*eallKed  In  the  next  years 
from  this  revaluation.  Presently,  County 
and  Local  rates  have  been  reduced  by  the 
appropriate  authorities  as  required  by 
statute  and  the  tax  books  are  being 
extended.  As  you  will  see  by  the  attached 
cards  which  ax*e  examples  of  actual  pro¬ 
perties  assessed  by  Honeycutt  and  Associ¬ 
ates,  the  private  reappraisal  firm  that 
was  hired,  extensive  changes  have  been 
made  from  the  old  assessment  procedures. 


Honorable  Joe  D.  Holt 


as  you  will  also  see  by  the  enclosed  smalft** 
er  card.  The  County  Court  is  most  de¬ 
sired  of  maintaining  these  cards  and  the 
assessment  figures  In  a  current  status. 

’’It  Is  Indeed  fortunate  that  we  have  pre¬ 
sently  available  to  us  a  man  who  was  em¬ 
ployed  by  Honeycutt  and  Associates  and  who 
worked  for  them  during  their  entire  time 
here  In  Callaway  County.  He  Is  trained 
In  the  methods  that  Honeycutt  used  and 
Is  also  trained  In  the  manner  of  com¬ 
puting  valuations  that  the  County  Court 
desires  to  maintain.  In  short,  he  Is  an 
expert  In  this  particular  aspect .  I 
thus  request  your  official  opinion  If  the 
County  Court  may  deal  out  to  retain  this 
particular  Individual  at  a  reasonable 
salary,  from  general  revenue,  to  maintain 
the  records,  plats,  photomaps,  etc.,  that 
the  County  has  had  turned  over  to  it  from 
Honeycutt  and  Associates  and  If  this  per¬ 
son  may  be  made  an  employee  of  the  County 
Court.  The  County  Court  has  been  told  that 
Section  30.680  or  the  Assessors  Budget  will 
not  permit  this  employee.  I  therefore  re¬ 
quest  your  opinion  If  he  can  be  hired  by  the 
County  Court  In  order  to  maintain  these 
records,  etc.,  as  set  out  above.” 


We  understand  your  Inquiry  to  be  whether  payment  of  this  In¬ 
dividual  can  be  made  as  provided  In  Section  137*230(2),  RSMo  I969 
which  provides: 


”2.  In  all  counties  the  county  court  may.  In 
addition  to  the  foregoing  provisions  for 
securing  a  full  and  accurate  assessment 
of  all  property  therein  liable  to  taxation, 
or  In  lieu  thereof,  by  order  entered  of 
record,  adopt  for  the  whole  or  any  desig¬ 
nated  part  of  the  county  and  other  suitable 
and  efficient  means  or  method  to  the  same 
end,  whether  by  procuring  maps,  plats  or 
abstracts  of  titles  of  the  Icuids  In  the 
county  or  designated  part  thereof  or  other¬ 
wise  and  may  require  the  assessor,  or  euiy 
other  officer,  agent  or  employee  of  the 
county  to  carry  out  the  same,  and  my  provide 
the  means  for  paying  therefor  out  of  the 
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county  treasury .  **  (Emphasis  added.) 

The  above  statute  has  been  Interpreted  by  this  office  In  both 
Opinion  Letter  No.  199*  Conley,  June  9»  1965  and  Opinion  Letter  No. 

31,  Holman,  March  10,  1970,  copies  of  which  are  enclosed.  We  believe 
that  your  opinion  request  can  be  answered  by  i»eference  to  the  reason¬ 
ing  employed  In  the  above-mentioned  opinions.  In  both  of  those  opinions, 
this  office  determined  that  Section  137*230  would  not  pez*mlt  a  county 
court  to  pay  expenses  Incurred  by  the  county  assessor  unless  such 
expenses  were  Incidental  to  the  discovery  of  taxable  property  for 
purposes  of  property  assessments.  In  Opinion  Letter  No.  199,  Conley, 

It  was  held  that  the  purpose  of  Section  137.230(2)  was  to  provide 
”.  .  .a  means  or  method  to  'ferret  out'  taxable  property  which 
may  have  escaped  Its  legitimate  burden  of  taxation.  ..."  The 
same  opinion  went  on  to  state  that,  ".  .  .of  course,  all  such 
necessax*y  expenses  and  costs  Incident  to  such  means  or  methods 
but  limited  to  that  purpose  are  payable  from  the  county  treasury." 

The  opinion  concluded  that  payment  of  expenses  Incurred  In  notifying 
property  owners  of  Increased  valuation  or  assessment  was  not  Incident 
to  the  discovery  of  property  and  therefore  was  not  a  permitted  ex¬ 
pense  under  Section  137*230.  Subsequently,  In  Opinion  Letter  No.  31, 
Holman,  this  office  applied  the  same  test  In  detez*mlnlng  that  sec¬ 
retarial  expenses  In  connection  with  transcribing  the  results  of 
field  Investigations  which  discovered  property  were  Incldentlal  to 
the  discovery  of  the  property  for  assessment  and  therefore  were  a 
permitted  expense  under  Section  137*230. 

The  expense  anticipated  by  your  opinion  request  appears  to 
be  for  the  employment  of  an  Individual  whose  job  will  be  " .  .  .to 
maintain  the  records,  plats,  photomaps,  etc.,  that  the  county  has 
had  turned  over  to  It.  .  .  .",  after  certain  properties  have  already 
been  discovered  and  assessed  pursuant  to  a  new  assessment  procedure 
recently  Inaugurated  In  the  County  of  Callaway.  Notwithstanding, 
the  obvious  need  for  adequate  and  up-to-date  maintenance  of  property 
assessment  i*ecords  and  other  Items  In  connection  with  such,  we  do 
not  believe  that  such  an  expense  Is  Incidental  to  the  discovery  of 
assessable  property  (l.e.,  ".  .  .  for  securing  a  full  and  accurate 
assessment.  .  .  .")  within  the  meaning  of  Section  137.230  (Emphasis 
added ) . 


We  accordingly  hold  that  payment  of  the  expense  anticipated 
In  your  opinion  request  Is  not  necessary  to  effectuate  the  purpose 
of  Section  137*230,  RSMo  1969,  and  Is  thus  not  allowable  as  an 
expense  under  such  section. 

Very  truly  yours, 

JOHN  C.  DANPORTH 

Enclosures :  Attorney  General 

Opinion  Letter  No.  199, 

6-9-65,  Conley 


Opinion  Letter  No.  31, 
3-10-70,  Holman 
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March  23,  1970  OPINION  I£TTER  NO.  39 

(Answered  by  letter- 
Nowotny) 


Oeorge  A.  Ulett,  M.  D. 

Director 

Division  of  Mental  Diseases 
722  Jefferson  Street 
P.  0.  Box  687 

Jefferson  City,  Missouri  65IOI 


Dear  Dr.  Ulett; 

This  Is  In  reply  to  your  request  for  an  opinion  of  this 
office  as  to  whether  the  Canteen  at  the  Farmington  State  Hospital 
Is  liable  for  state  sales  taxes,  such  Canteen  being  operated  by 
the  Farmington  Assistance  League.  Your  letter  sets  out  the  de¬ 
tails  of  operation  and  being  quite  lengthy  Is  attached  hereto  as 
a  statement  of  the  facts . 

If  the  Canteen  Is  exempt  from  the  sales  tax  It  would  be  so 
under  Section  lU4.040,  RSMo  1959*  which  reads  as  follows: 

"In  addition  to  the  exemptions  under  section 
144.030  there  shall  also  be  exempted  from  the 
provisions  of  sections  144.010  to  144.510  all 
sales  made  by  or  to  religious,  charitable, 
eleemosynary  Institutions,  penal  Institutions 
and  Industries  operated  by  the  department  of 
penal  Institutions  or  educational  Institutions 
supported  by  public  funds  or  by  religious  or¬ 
ganizations,  In  the  conduct  of  the  regular  re¬ 
ligious,  charitable,  eleemosynary,  penal  or 
educational  functions  and  activities,  and  all 
sales  made  by  or  to  a  state  relief  agency  In 
the  exercise  of  relief  functions  and  activities." 

The  organization  In  question  Is  clearly  not  a  penal  Institu¬ 
tion  or  an  educational  Institution  supported  by  public  funds. 
Therefore,  to  be  exempt  the  organization  must  qualify  as  either 
a  religious  or  charitable  Institution. 
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George  A.  Ulett,  M.  D 


Basically  the  purpose  of  the  Canteen  is  to  make  available  cer¬ 
tain  common  necessary  items  for  purchase  by  the  patients  or  families 
visiting  the  patients.  All  of  the  proceeds  are  then  used  for  recrea¬ 
tional  and  rehabilitation  purposes.  Operation  of  the  Canteen  also 
serves  as  a  rehabilitation  function. 

The  reason  for  granting  state  tajc  exemptions  for  charitable 
organizations  is  in  return  for  the  performance  of  functions  which 
benefit  the  public  and  the  exemption  in  favor  of  charitable  insti¬ 
tutions  is  based  upon  the  ground  that  a  benefit  is  conferred  upon 
the  public  by  them  with  consequent  relief,  to  some  extent,  of  the 
burden  Imposed  upon  the  state  to  care  for  and  advance  the  Interests 
of  its  citizens.  Bethesda  General  Hospital  v.  State  Tax  Commission, 
Mo.,  396  S.W.2d  631  (1965);  84  C.J.S.  Taxation,  Section  28l,  p.  533; 
51  Am. Jur. Taxation,  Section  600,  p.583;  34  A.L.R.635. 

Therefore,  it  is  our  opinion  that  the  Canteen  at  the  Farmington 
State  Hospital  for  Missouri  is  exempt  from  the  sales  teuc  law  under 
Section  144.040,  RSMo. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Ends:  Attorney  General 

Copy  Letter 

fromGeorge  A.  Ulett, M.D. 

October  I5,  I969. 


Answer  by  letter-V/ood 


January  13,  1970 


OPINION  LETTER  NO.  ^Jl 


Mr.  Joseph  Jaeger,  Jr, 

Director  of  Parks 
State  Park  Board 
P.  0.  Box  176 

Jefferson  City,  rttssourl  65101 
Dear  Mr.  Jaeger: 

In  your  recent  letter  you  asked  for  our  opinion  whether  Senate 
Bill  No.  36,  75th  General  Assembly  covers  employees  of  the  ^Ussourl 
State  Park  Board,  and.  If  so,  what  obligation  Is  on  the  General 
Assembly  to  appropriate  funds  In  accordance  with  proposals  presented 
by  a  bargaining  representative  and  accepted  by  the  Park  Board. 

Senate  Bill  No.  36  la  a  repeal  and  reenactment  of  Section  105.- 
510,  RSMo  (L.  1965,  p.  232;  A.L.  1967,  p.  193).  Enclosed  are  two 
opinions  Issued  In  1966  and  1967  Interpreting  Section  105.510,  RSMo. 
The  1969  Amendment  to  the  section  (Senate  Bill  No.  36)  made  no  change 
material  to  your  Inquiry. 

Based  upon  these  opinions.  It  Is  our  view  that  Park  Board  em¬ 
ployees  are  covered  by  the  law,  but  that  salary  or  other  proposals 
presented  by  a  bargaining  representative  and  accepted  by  the  Park 
Board  In  Its  discretion  caumot  obligate  the  General  Assembly  In  the 
natter  of  appropriations  to  the  Peurk  Board. 

*  • 

Yours  very  truly. 


FILED 

I _ i 


JOHN  C.  DANPORTH 
Att6rney  General 


Enclosures:  Op.  No.  68 

5-6-66,  Garrett, 
Davis  and  Schapeler 

Op.  No.  373 
10-17-67,  Thompson 


House  Committee  Substitute  for  Senate 
Substitute  for  Senate  Bills  Nos.  1, 
185  and  215  of  the  75th  General  As¬ 
sembly  Is  not  unconstitutional  in 
violation  of  Article  III,  Section 
23,  Missouri  Constitution. 

OPINION  NO.  H2 


January  1^,  I070 

Honorable  J.  J.  Schorgl 
State  Representative 
District  No.  9 
126  North  Quincy 
Kansas  City,  Missouri  6^123 

Dear  Representative  Schorgl: 

This  Is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows: 

"Would  you  please  give  me  your  opinion  as  to 
whether  or  not  House  Committee  Substitute  for 
Senate  Substitute  for  Senate  Bills  Nos.  1,  I85 
and  215  Is  constitutional  pursuant  to  Article 
III,  Section  23  of  the  Missouri  Constitution." 

Article  III,  Section  23,  Missouri  Constitution,  reads  as 
follows : 

"No  bill  shall  contain  more  than  one  subject 
which  shall  be  clearly  expressed  In  Its  title, 
except  bills  enacted  under  the  third  exception 
In  section  37  of  this  article  and  general  ap¬ 
propriation  bills,  which  may  embrace  the  var¬ 
ious  subjects  and  accounts  for  which  moneys 
are  appropriated." 

"Title"  as  used  in  this  constitutional  provision  means  the 
designation  prefixed  to  an  act  of  the  Legislature  which  defines  the 
character  of  legislation.  State  on  Inf.  of  Wallach  v.  Beckman,  353 
Mo.  1015,  185  S.W.2d  810. 

The  "title"  of  House  Committee  Substitute  for  Senate  Substitute 
for  Senate  Bills  Nos.  1,  I85  and  215  of  the  75th  General  Assembly 
reads  as  follows: 

"To  repeal  sections  1^9.010,  1^19.020,  1^9.030, 

163.036,  163.131,  163. I'll,  163.161,  RSMo  Supp. 
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Honorable  J.  J.  Schorgl 


1967,  and  sections  I63.031  and  163.033,  Laws 
of  Missouri,  first  extra  session,  pages  88I- 
883,  1967,  relating  to  certain  taxes  allocated 
for  school  purposes  and  state  aid  to  school 
districts,  and  to  enact  In  lieu  thereof  seven 
new  sections,  relating  to  the  same  subject, 
with  an  emergency  clause  and  an  effective  date." 

Chapter  1^9,  RSMo,  is  the  Missouri  cigarette  tax  law.  Section 
149.010  Is  the  definition  section;  Section  149.020  Imposes  the  tax; 
and  Section  149.030  provides  for  cigarette  tax  stamps. 

Chapter  I63,  RSMo,  provides  for  state  aid  to  school  districts, 
such  aid  to  be  distributed  under  certain  conditions  and  according 
to  certain  formulas.  Section  163.036  provides  for  estimates  of 
average  dally  attendance;  Section  163.131  provides  for  special  aid 
to  school  districts  with  certain  numbers  of  orphans  or  dependent 
children;  Section  l63.l4l  requires  reports  from  each  district  en¬ 
titled  to  aid  to  the  state  board  of  education;  Section  I63.I6I  pro¬ 
vides  for  state  aid  for  transportation  of  pupils  In  school  districts 
Section  163.031  provides  for  an  equalization  quota;  and  Section 
163.033  provides  for  a  second  level  equalization  quota. 

The  question  Is  whether  the  title  of  the  act  contains  more  than 
one  subject  which  Is  expressed  In  its  title. 

The  purpose  of  the  constitutional  provision  is  to  limit  the 
subject  matter  of  a  bill  to  one  general  subject  and  to  afford  rea¬ 
sonable  definite  Information  to  the  members  of  the  general  assembly 
and  the  people  as  to  the  subject  matter  dealt  with  by  the  bill. 

State  ex  rel.  Taylor  v.  Wade,  360  Mo.  895,  231  S.W.2d  179.  It  Is 
also  said  that  the  purpose  of  the  constitutional  provision  Is  to 
prevent  Incongruous  disconnected  matters  which  have  no  relation  to 
each  other  from  being  Joined  In  one  bill,  but  such  provision  does 
not  orevent  the  Joinder  of  all  matters  that  are  germane  to  the  prin¬ 
cipal  subject,  and  have  a  natural  connection  with  It.  State  v. 
Brodnax,  228  Mo.  25,  128  S.W.  177,  affirmed  Brodnax  v.  State  of 
Missouri,  291  U.S.  285,  31  S.Ct.  238,  55  L.Ed.  219.  See  also  State 
ex  rel.  Nledermeyer  v.  Hackmann,  292  Mo.  27,  237  S.W.  742,  where  It 
is  said  that  the  constitutional  provision  does  not  prevent  the  In¬ 
clusion  In  one  bill,  under  one  general  title,  of  subjects  naturally 
and  reasonable  related  to  each  other. 

This  constitutional  provision  though  mandatory,  must  be  given 
a  reasonable  construction.  State  on  Inf.  of  Wallach  v.  Beckman, 

353  Mo.  1015,  185  S.W. 2d  810.  The  provision  Is  to  be  wisely  and 
liberally  Interpreted  and  not  to  be  so  applied  as  to  thwart  the 
efficiency  of  Intelligent  and  salutary  legislation.  It  does  not 
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forbid  the  Inclusion  In  one  bill,  under  one  general  title,  of  sub¬ 
jects  naturally  and  reasonably  related  to  each  other.  Burge  v. 
Wabash  R.  Co.,  2^4  Mo.  76,  148  S.W.  925.  Also,  when  all  the  pro¬ 
visions  of  the  statute  fairly  relate  to  the  same  subject,  have  a 
natural  connection  with  It,  are  the  Incident  or  the  mecins  accom¬ 
plishing  It,  then  the  subject  Is  single.  Ewing  v.  Hoblltzelle,  85 
Mo.  64. 

In  a  case  concerning  a  sales  tax  act.  It  was  said  that  the  con¬ 
stitutional  provision  does  not  require  that  every  separate  tax  or 
every  separate  legislative  thought  be  In  a  different  bill,  and  It 
Is  sufficient  If  the  matters  In  the  statute  are  germane  to  the  gen¬ 
eral  subject  therein.  State  ex  rel.  Transport  Mfg.  and  Equipment 
Co.  V.  Bates,  359  Mo.  1002,  224  S.W. 2d  996.  And,  In  State  ex  rel. 
Bier  V.  Bigger,  352  Mo.  502,  178  S.VJ.2d  347,  It  was  said  that  an 
act  entitled  as  relating  to  the  administration  of  estates  was  not 
objectionable  as  containing  more  than  one  subject  although  It  re¬ 
lated  to  administration,  proof  of  wills  and  limitations  thereon,  and 
inheritance  taxes. 

See  also  Rauch  v.  Himmelberger ,  305  Mo.  70,  264  S.W.  658,  and 
State  ex  rel.  Clark  v.  Gordon,  2Pl  Ho.  631,  170  S.W.  892. 

Pursuant  to  these  rules  the  question,  therefore,  is  v.'hether 
the  provisions  of  the  cigarette  tax  fairly  relate  to  the  provisions 
concerning  state  aid  to  school  districts. 

Section  149.100,  RSMo  1959,  reads  as  follows: 

"All  taxes  collected  pursuant  to  this  chapter 
shall  be  deposited  In  the  state  treasury  to 
the  credit  of  the  state  school  moneys  fund." 

The  state  school  moneys  fund  Is  used  in  part  to  carry  out  the 
purposes  of  Chapter  I63.  See  Section  I63.03I,  I63.O6I  and  163.O8I. 

Therefore,  Interpreting  the  title  of  the  act  liberally,  it  Is 
our  opinion  that  the  act  does  not  violate  Article  III,  Section  23, 
Missouri  Constitution,  because  the  clp-arette  tax  law  relates  to  the 
state  aid  to  school  districts  law  In  that  the  tax  money  is  used  to 
accomplish  the  purposes  of  the  state  aid  law.  We  think  that  the 
members  of  the  general  assembly  and  the  public  were  afforded  rea¬ 
sonable  definite  Information  as  to  the  subject  matter  of  the  bill. 

The  various  sections  of  the  act  have  a  natural  connection  and 
the  tax  sections  are  the  means  of  accomplishing  the  state  aid  sec¬ 
tions  and  to  hold  this  act  unconstitutional  would  thwart  the  effi¬ 
ciency  of  Intelligent  and  salutary  legislation. 
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CONCLUSION 

Tnerefore,  it  is  the  opinion  of  this  ofCico  that  House  Coni- 
cee  Substitute  for  Senate  Substitute  Tor  Senate  Bills  hoc  1, 
and  015  of  the  75th  General  Assembly^  providing  for  an  in¬ 
creased  state  cigarette  tax  and  amendliig  sta,tutcs  providing  for 
i  tate  aid  tvO  school  districts,  is  not  unconstitutional  in  viola¬ 
tion  of  Article  III,  Section  23,  Missouri  Constitution. 

The  foregoing  opinion,  which  I  hereby  approve,  ’.ias  prepared 
by  my  Assistant,  VJalter  W.  Nov;otny,  Jr. 


Yours  very  truly 


JOHN  C.  DANFORTH 
Attorney  General 
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ELECTIONS:  (1)  A  person  who  wilfully  and  falsely 

INITIATIVE  &  REFERENDUM:  executes  a  verification  affidavit  on 

PETITION:  a  referendum  petition  may  be  punished 

therefor  by  a  fine  not  exceeding  $500 
or  by  imprisonment  in  the  penitentiary  not  exceeding  two  years,  or 
by  both  such  fine  and  imprisonment.  (2)  The  Secretary  of  State  is 
not  under  a  statutory  duty  to  forward  such  information  as  he  might 
possess  regarding  the  wilful  and  false  execution  of  a  verification 
affidavit  on  a  referendum  petition  to  appropriate  prosecuting  officials. 


March  30»  1970 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Kirkpatrick: 

This  opinion  is  Issued  in  response  to  your  request  for  an  of¬ 
ficial  opinion  on  the  following  questions  relating  to  referendum 
petitions : 


OPINION  NO. 


FILED 


"  «  «  «  » 

c.  What  is  the  penalty  for  falsely  executing 
the  verification  affidavit? 

»  «  •  « 

(3.)  Is  it  the  duty  of  this  office  (the  Of¬ 
fice  of  the  Secretary  of  State)  to  forward 
such  information  (as  might  be  received  by  the 
office  indicating  that  the  verification  affi¬ 
davits  have  been  Incorrectly  or  falsely  made) 
to  appropriate  authorities  for  possible  crimi¬ 
nal  proceedings." 

In  einswer  to  your  first  question,  it  is  the  opinion  of  this 
office  that  the  penalty  for  wilfully  and  falsely  executing  a  veri¬ 
fication  affidavit  is  set  forth  in  Section  126.100,  RSMo  1959,  which 
provides  for  a  fine  not  exceeding  $500  or  by  imprisonment  in  the 
penitentiary  not  exceeding  two  years,  or  by  both  such  fine  and  im¬ 
prisonment  . 


Section  126.040,  RSMo  1959>  provides: 
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"Each  and  every  sheet  of  every  such  petition 
containing  signatures  shall  be  verified  in  sub¬ 
stantially  the  following  form  by  the  person 
who  circulated  said  sheet  of  said  petition,  by 
his  or  her  affidavit  thereon  and  as  part  thereof: 

State  of  Missouri,  ) 

)  ss . 

County  of  _ .  ) 

I,  _ ,  being  first  duly  sworn,  say 

(here  shall  be  legibly  written  or  typewritten 
the  name  of  the  signers  of  the  sheet),  signed 
this  sheet  of  the  foregoing  petition,  and  each 
of  them  signed  his  name  thereto  in  my  presence; 

I  believe  that  each  has  stated  his  name,  post 
office  address  and  residence  correctly,  and 
that  each  signer  is  a  legal  voter  of  the  state 

of  Missouri  and  county  of  _ . 

(Signature  and  post  office  address  of 
affiant . ) 

Subscribed  and  sworn  to  before  me  this  _ 

day  of  _ ,  A.  D.  19 _ • 

(Signature  and  title  of  officer  before  whom 
oath  is  made  and  his  post  office  address.) 

The  forms  herein  given  are  not  mandatory,  and 
if  substantially  followed  in  any  petition  it 
shall  be  sufficient,  disregarding  clerical  and 
merely  technical  errors." 

Section  126.100,  RSMo  1959,  provides: 

"Every  person  who  is  a  qualified  elector  of 
the  state  of  Missouri  may  sign  a  petition  for 
the  referendum  or  for  the  initiative  of  any 
measure  on  which  he  is  legally  entitled  to 
vote.  Any  person  signing  any  name  other  than 
his  own  to  any  petition,  or  knowingly  signing 
his  name  more  than  once  for  the  same  measure 
at  one  election,  or  who  is  not  at  the  time  of 
signing  the  same  a  legal  voter  of  this  state, 
or  any  officer  or  person  willfully  violating 
any  provision  of  this  chapter,  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars  or  by  imprison¬ 
ment  in  the  penitentiary  not  exceeding  two  years, 
or  by  both  such  fine  and  imprisonment."  (Em¬ 
phasis  ours.) 
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We  conclude  that  one  who  wilfully  sind  falsely  executes  a  veri¬ 
fication  affidavit  under  Section  126.0^0,  RSMo  1959,  is  a  person 
who  wilfully  violates  a  provision  of  such  chapter  within  the  mean¬ 
ing  of  Section  126.100,  and  is,  therefore,  subject  to  the  penalty 
prescribed  therein. 

In  reaching  this  conclusion,  we  have  considered  the  possible 
application  of  Section  557.070,  RSMo  1959,  relating  to  making  a 
false  affidavit,  which  provides: 

"Every  person  who  shall  willfully,  corruptly 
and  falsely,  before  any  officer  authorized 
to  administer  oaths,  under  oath  or  affirma¬ 
tion,  voluntarily  make  any  false  certificate, 
affidavit  or  statement  of  any  nature ,  for 
any  purpose,  shall  be  deemed  guilty  of  a  mis¬ 
demeanor,  and  shall  upon  conviction  be  pun¬ 
ished  by  imprisonment  in  the  county  Jail  not 
less  than  six  months,  or  by  fine  not  less 
than  five  hundred  dollars . ” 

As  previously  indicated,  we  find  that  the  penalty  prescribed 
in  Section  126.100,  supra,  is  applicable  as  a  specific  penal  pro¬ 
vision  rather  than  the  general  prohibition  of  Section  557.070,  supra. 
Our  determination  has  been  predicated  upon  the  principles  set  forth 
by  the  Supreme  Court  of  Missouri  in  State  v.  Rlchman,  3^7  Mo.  595, 

148  S.W.2d  796,  799  (1941),  which  quoted  with  approval  the  follow¬ 
ing  from  State  ex  rel.  County  of  Buchanain  v.  Pulks,  296  Mo.  6l4, 

247  S.W.  129,  132: 

"’"Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a  part  of  the  same 
subject  in  a  more  minute  smd  definite  way, 
the  two  should  be  read  together  and  harmo¬ 
nized,  if  possible,  with  a  view  to  giving 
effect  to  a  consistent  legislative  policy; 
but  to  the  extent  of  any  necessary  repug¬ 
nancy  between  them  the  special  will  prevail 
over  the  general  statute.  Where  the  special 
statute  is  later,  it  will  be  regarded  as  an 
exception  to,  or  qualification  of,  the  prior 
general  one ;  .  .  . " 

Therefore,  we  find  and  conclude  that  the  provision  of  Section 
126.100,  RSMo  1959,  constitutes  a  special  statute  applicable,  in 
part,  to  situations  where  a  person  has  wilfully  and  falsely  executed 
a  verification  affidavit  on  an  initiative  or  referendum  petition. 
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Your  second  question  is  whether  it  is  the  duty  of  the  Office 
of  the  Secretary  of  State  to  forward  such  information  concerning 
the  false  execution  of  a  verification  affidavit  to  appropriate 
authorities  for  possible  criminal  proceedings.  We  have  examined 
the  various  statutory  provisions  relating  to  the  duties  of  the  Sec¬ 
retary  of  State  and  can  find  no  provision  which  Imposes  a  mandatory 
duty  upon  the  Secretary  of  State  to  forward  such  information  to  the 
appropriate  presecutlng  officials.  The  failure  to  specifically  im¬ 
pose  such  a  duty  by  statutory  provision  does  not  preclude  the  Sec¬ 
retary  of  State  from  forwarding  such  information  to  appropriate 
prosecuting  officials.  Obviously,  the  basic  tenets,  of  citizenship 
in  general,  and,  proper  fulfillment  of  a  public  official's  respon¬ 
sibilities  in  particular,  would  dictate  that  a  person  having  know¬ 
ledge  of  such  a  violation  would  forward  that  information  to  the 
appropriate  prosecuting  officials. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that: 

(1)  A  person  who  wilfully  and  falsely  executes  a  verification 
affidavit  on  a  referendum  petition  may  be  punished  therefor  by  a 
fine  not  exceeding  $500  or  by  imprisonment  in  the  penitentiary  not 
exceeding  two  years,  or  by  both  such  find  and  imprisonment. 

(2)  The  Secretary  of  State  is  not  under  a  statutory  duty  to 
forward  such  information  as  he  might  possess  regarding  the  wilful 
and  false  execution  of  a  verification  affidavit  on  a  referendum 
petition  to  appropriate  prosecuting  officials. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Warren  K.  Morgens. 

V  Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 
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CONFLICT  OP  INTEREST: 

CITIES,  TOWNS  AND  VILLAGES: 
CITY  CONTRACTS; 

FIRE  DEPARTMENTS; 

prohibits  city  officers  from 
ested  in  city  contracts. 


A  fourth  class  city  fire  chief  who 
sells  equipment  and  services  to 
such  city  through  a  company  owned 
in  whole  or  in  part  by  him  violates 
Section  106.300,  RSMo  1959,  which 
being  directly  or  indirectly  Inter- 


OPINION  NO.  44 


February  I8,  1970 


Honorable  Jack  E.  Gant 
State  Senator  -  l6th  District 
9517  East  29th  Street 
Independence,  Missouri  64050 

Dear  Senator  Gant; 


rFILED 
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This  opinion  is  in  response  to  your  question  stated  as 
follows : 

"Can  the  Fire  Chief  of  the  City  of  Lake 
Lotawana  sell  fire  equipment  and  services 
to  the  City  of  Lake  Lotawana  from  a  com¬ 
pany  in  which  the  Fire  Chief  holds  a 
financial  interest,  if  said  company's  bid 
is  the  low  bidder." 

This  question  requires  consideration  of  two  separate  sections 
of  our  statutes.  Section  105.490,  RSMo  Supp.  1967,  of  our  conflict 
of  interest  law  provides  as  follows; 

"1.  No  officer  or  employee  of  an  agency 
shall  transact  any  business  in  his  offi¬ 
cial  capacity  with  any  business  entity  of 
which  he  is  an  officer,  agent  or  member 
or  in  which  he  owns  a  substantial  interest; 
nor  shall  he  make  any  personal  investments 
in  any  enterprise  which  will  create  a  sub¬ 
stantial  conflict  between  his  private  in¬ 
terest  and  the  public  interest;  nor  shall 
he  or  any  firm  or  business  entity  of  which 
he  is  an  officer,  agent  or  member,  or  the 
owner  of  substantial  interest,  sell  any 
goods  or  services  to  any  business  entity 
which  is  licensed  by  or  regulated  in  any 
manner  by  the  agency  in  which  the  officer 
or  employee  serves. 


"2.  Any  person  who  violates  the  provisions 
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of  this  section  shall  be  adjudged  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 

be  punished  by  a  fine  of  not  more  than  five  I 

hundred  dollars  or  by  confinement  for  not 
more  than  one  year,  or  both." 

Also,  Section  IO6.300,  RSMo  1959»  provides  In  full  as  follows: 

"if  any  city  officer  shall  be  directly  or 
Indirectly  Interested  In  any  contract  un¬ 
der  the  city,  or  In  any  work  done  by  the 
city,  or  In  furnishing  supplies  for  the 
city,  or  any  of  Its  Institutions,  he  shall 
be  deemed  guilty  of  a  misdemeanor;  and  any 
appointed  officer  becoming  so  Interested 
shall  be  dismissed  from  office  Immediately 
by  the  mayor;  and  upon  the  mayor  becoming 
satisfied  that  any  elective  officer  Is  so 
Interested,  he  shall  Immediately  suspend 
such  officer  and  report  the  facts  to  the 
council,  whereupon  the  council,  as  soon  as 
practicable,  shall  be  convened  to  hear  and 
determine  the  same;  and  If,  by  two-thirds 
vote  of  the  council,  he  be  found  so  Inter¬ 
ested,  he  shall  be  Immediately  dismissed 
from  such  office." 

We  are  not  aware  of  any  attempt  by  the  city  to  delegate  au¬ 
thority  to  the  fire  chief  to  "transact  business"  for  the  city,  and 
It  Is  our  view  that  he  has  no  legal  authority  to  transact  any 
business  In  his  capacity  as  fire  chief  within  the  meaning  of  the 
first  sentence  of  Section  105.^90.  The  government  of  such  a  city 
Is  In  the  mayor  and  the  board  of  aldermen.  The  authority  to  enter 
Into  contracts  Is  derived  by  ordinance.  City  of  Unlonvllle  v. 

Martin,  95  Mo.  App.  28,  68  S.W.  605  (190277"^ 

Section  105.490  also  prohibits  such  officer  from  making  any 
personal  Investments  "in  any  enterprise  which  will  create  a  sub¬ 
stantial  conflict  between  his  private  Interest  and  the  public  In¬ 
terest".  Your  question  does  not  show  any  present  relationship 
between  the  city  and  the  enterprise  In  which  the  fire  chief  has 
a  personal  Investment;  and  for  that  reason  and  because  of  the  view 
expressed  below,  we  do  not  now  consider  whether  such  a  violation 
exists. 

As  can  be  seen  by  the  quoted  provisions  of  Section  IO6.3OO, 
city  officers  are  prohibited  from  being  directly  or  Indirectly  In¬ 
terested  In  any  contract  under  the  city;  and  there  Is  no  provision 
In  Section  IO6.30O  which  excepts  any  city  officer  from  the  pro¬ 
hibition  for  the  reason  that  he  has  no  legal  control  over  the 
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making  or  entering  into  of  the  contract. 

In  determining  whether  or  not  the  fire  chief  is  a  city  offi¬ 
cer,  we  note  with  respect  to  fourth  class  cities  that  Section 
79.230,  RSMo  1959»  provides  that  the  mayor  with  the  consent  and 
approval  of  the  majority  of  the  members  of  the  board  of  aldermen 
has  the  power  to  appoint  certain  designated  individuals  including 
a  street  commissioner  and  night  watchman  and  "such  other  officers 
as  he  may  be  authorized  by  ordinance  to  appoint." 

Chapter  79  pertaining  to  fourth  class  cities  does  not  contain 
a  definition  of  officer.  However,  the  St.  Louis  Court  of  Appeals 
in  State  v.  Kelly,  103  Mo.  App.  711,  77  S.W.  996  (1903),  in  inter- 
pretlng  and  applying  Section  IO6.30O  cited  authority  stating  that 
an  officer  is  ”one  who  is  lawfully  invested  with  an  office"  and 
that  the  test  is  that  "it  is  a  part  of  the  administration  of  govern¬ 
ment"  and  that  the  term  officer  "includes  all  persons  in  any  pub¬ 
lic  station  or  employment  conferred  by  the  government". 

It  is  therefore  our  view  that  the  fire  chief  of  a  city  of  the 
fourth  class  is  a  city  officer  within  the  meaning  of  Section  IO6.300 
and  is  prohibited  from  being  directly  or  indirectly  Interested  in 
any  contract  under  the  city.  It  is  also  our  view  that  it  makes  no 
difference  whether  or  not  the  contract  represents  the  lowest  bid 
obtainable. 

The  question  of  whether  or  not  such  officer  is  in  fact  "inter¬ 
ested"  is  a  question  of  fact.  In  this  instance,  we  understand 
that  the  fire  chief  owns  all  or  a  major  part  of  the  business  in¬ 
volved  and,  therefore,  is  unquestionably  interested  in  the  contract. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a  fourth 
class  city  fire  chief  who  sells  equipment  and  services  to  such 
city  throu^  a  company  owned  in  whole  or  in  part  by  him  violates 
Section  106.300,  RSNo  1959,  which  prohibits  city  officers  from 
being  directly  or  Indirectly  interested  in  city  contracts. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Very  truly  yours, 

JOHN  C.  DANFORTH 

Attorney  Oeneral 
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Answer  by  letter-Bartlett 


February  3>  1970 


OPINION  LETTER  NO.  45 


Mr.  J.  Warren  Head^  President 
Missouri  State  Board  of  Education 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Head: 


I  FILED 


! 


This  letter  Is  in  response  to  your  request  for  an  opinion  on 
two  questions  pertaining  to  the  selection  of  a  new  Comni as loner  of 
Education  by  the  State  Board  of  Education.  Specifically,  your  ques¬ 
tions  were  as  follows : 

”We  would  like  your  advice  and  legal  opinion 
as  to  whether  or  not  the  State  Board  of  Educa¬ 
tion  can,  on  the  retirement  of  the  present 
commissioner,  employ  an  acting  commissioner  of 
education  who  has  not  resided  In  Missouri  for 
at  least  one  year  Immediately  pz*eeedlng  his 
appointment,  make  him  an  acting  commissioner, 
for  a  year,  or  until  he  meets  that  requirement, 
and  later.  If  his  services  are  satisfactory, 
make  him  the  commissioner. 

”Wo  also  wish  your  opinion  as  to  whether  or  not 
the  Board  can  contract  with  a  commissioner  of 
education  to  establish  a  definite  term  of  em- 
plo3nnent . " 


I. 

As  you  point  out  In  your  opinion  request.  Article  IX,  Section 
2(b),  Constitution  of  the  State  of  Missouri  provides  In  part  that 
the  State  Board  of  Education: 
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.  shall  select  and  appoint  a  commissioner 
of  education  as  Its  chief  administrative  of¬ 
ficer,  who  shall  be  a  citizen  and  resident  of 
the  state,  amd  removable  at  Its  discretion. 

n 

•  •  • 

This  provision  does  not  require  residence  In  the  State  of 
Missouri  for  any  length  of  time.  However,  residency  In  the  state 
for  one  year  la  added  by  Section  161.112,  RSMo  Supp.  1967: 

”The  state  board  of  education  shall  appoint 
a  commissioner  of  education  as  Its  chief  ad¬ 
ministrative  officer.  The  commissioner  shall 
be  a  citizen  who  has  resided  In  the  state  for 
at  least  one  year  Immediately  preceding  his 
appointment  and  who  possesses  educational  at¬ 
tainment  and  breadth  of  experience  In  the  ad¬ 
ministration  of  public  education.  The  board 
shall  prescribe  the  duties  of  the  commissioner 
and  fix  his  compensation,  and  may  remove  him 
at  Its  discretion." 

Taking  Into  consideration  Article  IX,  Section  2(b}  and  Section 
161.112,  we  believe  that  the  State  Board  of  Education  could  employ 
as  Acting  Commissioner  of  Education  a  man  who  has  not  resided  In 
Missouri  for  at  least  one  yeeo*  Immediately  preceding  his  appointment. 
This  conclusion  Is  based  on  our  Opinion  No.  293  dated  June  25,  1969, 
to  the  Honorable  Robert  A.  Young.  In  this  opinion  we  conclude  that 
the  Governor  of  the  State  of  Missouri  can  designate  a  person  to  per¬ 
form  the  duties  of  the  office  of  the  head  of  an  executive  department, 
such  person  not  being  appointed  to  the  office  or  claiming  title 
to  the  office.  Furthermore,  such  person  can  perform  the  duties  of 
the  office  until  such  time  as  the  office  Is  properly  filled  by  a 
qualified  person  duly  appointed.  We  see  no  meaningful  distinction 
between  the  situation  dealt  with  In  Opinion  No.  293  and  the  situation 
outlined  In  your  opinion  request.  Therefore,  Insofar  as  Article 
IX,  Section  2(b)  and  Section  161.112  are  concerned,  we  believe  that 
the  State  Board  of  Education  could  select  a  person  to  fill  the  posi¬ 
tion  of  Acting  Commissioner  of  Education  who  had  not  resided  In  the 
state  for  at  least  one  year  Immediately  preceding  his  appointment. 

Having  reached  this  conclusion,  we  must  now  consider  Article 
VII,  Section  8  of  the  Constitution  of  Missouri  which  states  as 
follows : 


"No  person  shall  be  elected  or  appointed  to  any 
civil  or  military  office  In  this  state  who  Is 
not  a  citizen  of  the  United  States,  and  who  shall 
not  have  resided  In  this  state  one  year  next 
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preceding  hla  election  or  appointment,  except 
that  the  residence  In  this  state  shall  not  be 
necessary  In  cases  of  appointment  to  administra¬ 
tive  positions  requiring  technical  or  specialized 
skill  or  knowledge.** 

It  Is  not  necessary  for  us  to  determine  whether  an  Acting  Com¬ 
missioner  of  Education  would  be  subject  to  the  one  year  residency 
requirement  In  the  first  part  of  Section  8.  If  we  assume  that  he 
would  not  be  a  public  officer,  then  the  provisions  of  Section  8  of 
Article  VII  would  not  apply  to  him.  frowever.  If  It  Is  assumed  that 
he  would  be  a  public  officer  and  therefore  subject  to  Section  8, 
the  exception  contained  In  that  section  would  apply,  l.e.,  that  resi¬ 
dence  In  the  state  Is  not  necessary  In  case  of  appointment  to  ad¬ 
ministrative  positions  requiring  technical  or  specialized  skill  or 
knowledge.  In  Opinion  Ho.  139  dated  May  2^,  1965,  to  Governor 
Hearnes,  we  held  that  the  exception  to  Section  8  "was  Intended  to 
Include  persons  who  might  be  chosen  to  administer  and  conduct  the 
affairs  of  departments,  agencies  and  Institutions."  The  Acting 
Commissioner  of  Education  would  be  a  person  chosen  on  a  temporary 
basis  to  administer  and  conduct  the  affairs  of  the  Department  of 
Education.  Therefore,  he  would  be  appointed  to  an  administrative 
position  which  we  believe  requires  technical  or  specialized  skill 
or  knowledge. 

Prom  the  foregoing,  we  conclude  that  the  State  Board  of  Educa¬ 
tion  could  appoint  a  man  as  Acting  Commissioner  of  Education  even 
though  this  man  had  not  resided  In  the  State  of  Missouri  for  one 
year  and.  by  so  doing,  would  not  violate  the  requirements  of  Sec¬ 
tion  2(b),  Article  IX,  Section  161.112,  RSMo  Supp.  1967.,  or  Sec¬ 
tion  8,  Article  VII  of  the  Missouri  Constitution. 


II. 


Article  IX,  Section  2(b)  and  Section  161.112,  RSMo  Supp.  1967, 
both  state  that  the  Commissioner  of  Education  may  be  removed  at  the 
discretion  of  the  State  Board  of  Education. 

"Discretion"  as  defined  In  Webster’s  International  Dlctlonairy 
(2nd  Ed.  1950)  Is  the  "Power  of  free  decision.  Individual  Judgment; 
undirected  choice;  ..." 

Freedom  of  decision  based  on  one's  Ideas  of  what  Is  proper  un¬ 
der  the  circumstances  appears  to  be  an  essential  Ingredient  of  dis¬ 
cretion.  See  27  C.J.S.,  Discretion,  pp.  289-300  and  State  ex  rel. 
and  to  Use  of  Kersey  v.  Pemiscot  Land  &  Cooperage  Co.,  317  Wo.  *(1, 
295  S.W.  78.  80  (en  banc  1927). 

In  Paquette  v.  City  of  Pall  River,  278  Mass.  172,  179  N.E. 

588  (1932),  the  court  stated: 
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"...  The  plaintiffs  were  elected  teachers 
under  the  terras  of  0.  L,  c.  71,  §  ^1.  It  is 
there  provided  with  respect  to  teachers  in  the 
positions  of  the  plaintiffs  that  the  'school 
committee  •  •  *  in  electing  a  teacher  •  •  * 
who  has  served  in  its  public  schools  for  the 
three  previous  consecutive  school  years  •  •  • 
shall  employ  him  to  serve  at  its  discretion. 

»  *  *1  The  terms  of  this  section  are  manda- 
tory ,  The  school  committee  has  no  option  to 
elect  the  teachers  there  described  except  'to 
serve  at  its  discretion.'  The  meaning  of  this 
statutory  language  is  that  such  discretion  in¬ 
cludes  every  essential  element  in  the  service 
thus  established  save  as  otherwise  specified 
by  statute.  In  this  connection  the  discretion 
of  the  school  committee  denotes  freedom  to  act 
according  to  honest  judgment.  Corrigan  v. 

School  Committee  of  New  Bedfo3?d,  250  Mass.  33^, 

339,  1*»5  N.  E.  530.  'The  term  "discretion"  im¬ 
plies  the  absence  of  a  hard-and-fast  rule.  The 
establishment  of  a  clearly  defined  rule  of  ac¬ 
tion  would  be  the  end  of  discretion,  and  yet 
discretion  should  not  be  a  word  for  arbitrary 
will  or  inconsiderate  action.  "Discretion  means 
the  equitable  decision  of  what  is  just  and  pro¬ 
per  under  the  circumstances."'  The  Styrla  v. 

Morgan,  186  U.  S.  1.  9,  22  S.  Ct.  731,  73^,  ^6 
L.  Ed.  1027.  ..."  Id.  at  590. 

In  view  of  the  foregoing  definitions  of  "discretion,"  we  believe 
that  the  State  Board  of  Education  cannot  make  a  decision  under  to¬ 
day's  circumstances  which  will  prevent  it  from  taking  different  ac¬ 
tion  under  changed  circumstances.  The  State  Board  of  Education  must 
retain  the  freedom  of  action  expressly  granted  to  it  by  the  Missouri 
Constitution  and  Section  161.112  to  have  the  Commissioner  "removable 
at  its  discretion." 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures:  Op.  No.  293 

6-25-69,  Young 

Op.  No.  139 
5-2^1-65,  Hearnes 


CONSERVATION  COMMISSION: 
ARRESTS; 

TRESPASS: 


1.  In  order  for  information  obtained 
from  an  alleged  violator  of  conserva¬ 
tion  rules  during  "custodial  interro¬ 
gation"  to  be  used  against  that  person 
to  support  a  conviction,  the  accused  must  first  be  informed  of  his 
Fifth  Amendment  rights  in  accordance  with  the  guidelines  set  forth  by 
the  United  States  Supreme  Court  in  the  Miranda  case.  2.  A  conserva¬ 
tion  agent  acting  in  the  performance  of  his  duties  will  not  be  guilty 
of  trespass  by  reason  of  his  entering  the  lands  of  private  persons; 
an  agent  is  "within  the  performance  of  his  duties"  in  entering  the 
lands  of  private  persons  only  if  he  has  reason  to  suspect  violation 
of  fish  and  game  laws.  3.  A  person  accused  of  a  game  violation  is 
not  necessarily  entitled  to  a  written  summons  or  complaint  at  that 
immediate  time.  4.  A  person  is  not  required  to  produce  identifica¬ 
tion  other  than  the  production  of  a  fishing  or  hunting  license  to  an 
agent  of  the  Conservation  Commission. 


September  30,  1970 

OPINION  NO.  46 


Honorable  Ray  S.  James 
Representative  -  5th  District 
6421  Brookside  Road 
Kansas  City,  Missouri  64113 

Dear  Representative  James: 

This  letter  is  in  response  to  your  request  for  an  opinion  of 
this  office  concerning  the  rights  and  duties  of  conservation  agents 
and  alleged  violators  of  conservation  laws. 

This  request  asks  the  following  questions; 

1.  "Must  violators  of  the  rules  of  the  Conser¬ 
vation  Commission  be  accorded  the  rights  of 
defendant  and  be  advised  of  their  rights  be¬ 
fore  interrogation  by  conservation  officers?" 

You  also  inquire: 

"Is  not  one  accused  by  a  conservation  agent 
entitled  to  the  same  rights  and  privileges 
as  any  citizen,  i.e.,  Miranda  warning?" 

2.  "Does  a  conservation  agent  have  'an  inherent 
right  to  trespass  at  times  other  than  when  he 
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has  personally  observed  a  misdeameanor  (sic)?" 

3.  "Following  an  arrest  for  a  game  violation, 
is  not  the  accused  entitled  to  a  written  sum¬ 
mons  and/or  complaint  at  that  immediate  time?" 

4.  "Is  there  statutory,  or  any  other,  authority 
for  a  conservation  agent  to  demand  a  hunter's 
identification  beyond  the  production  of  a  hunting 
or  fishing  license?" 


1. 


"Must  violators  of  the  rules  of  the  Conservation 
Commission  be  accorded  the  rights  of  defendant 
and  be  advised  of  their  rights  before  interroga¬ 
tion  by  conservation  officers?" 

Rules  of  the  Conservation  Commission  are  accorded  the  weight  and 
force  of  statutes,  and  any  person  violating  any  of  such  rules  and 
regulations  relating  to  wildlife  shall  be  guilty  of  a  misdemeanor  by 
virtue  of  Section  252.230,  RSMo  1969.  The  question  you  present  is, 
tnen,  does  the  requirement  set  forth  by  the  United  States  Supreme 
Court  in  the  decision  of  Miranda  v.  Arizona,  384  U.S.436,  require 
that  a  person  who  commits  a  misdemeanor  be  informed  of  his  rights  be¬ 
fore  interrogation  by  conservation  agents. 

An  analysis  of  the  decision  in  the  Miranda  case  reveals  that  the 
critical  point  in  time  at  which  the  accused  must  be  advised  of  his 
rights  is  when  "custodial  interrogation  begins."  Although  determina¬ 
tion  as  to  the  inception  of  "custodial  interrogation"  can  be  made 
only  upon  the  facts  and  circumstances  of  a  particular  case,  it  is 
sufficient  for  our  purpose  to  define  "custodial  interrogation"  as 
questioning  initiated  by  law  enforcement  officers  after  a  person  has 
been  taken  into  custody  or  otherwise  deprived  of  his  freedom  of  action 
in  any  significant  way.  Miranda  v.  Arizona,  supra. 

Under  Miranda >  police  authorities  are  required  to  follow  scrupu¬ 
lously  each  and  all  of  the  four  specific  procedural  safeguards  or 
rights  the  court  delineates  as  Fifth  Amendment  rights  of  an  indivi¬ 
dual  in  custody  or  otherwise  deprived  of  his  freedom.  The  specific 
warning  requires  that  the  individual  be  informed  that:  (1)  He  has  the 
right  to  remain  silent.  (2)  Anything  he  says  can  and  will  be  used 
against  him  in  a  court  of  law.  (3)  He  has  the  right  to  talk  to  a  law¬ 
yer  and  have  the  lawyer  present  with  him  while  he  is  being  questioned. 
(4)  If  he  cannot  afford  to  hire  a  lawyer,  one  will  be  appointed  to 
represent  him  before  any  questioning,  if  he  wishes  one. 

To  insure  the  enforcement  of  these  rights,  the  court  further 

said: 


"  .  .  .  But  unless  and  until  such  warnings 
.  .  .  are  demonstrated  by  the  prosecution  at 
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trial,  no  evidence  obtained  as  a  result  of 
interrogation  can  be  used  against  him." 

Miranda  v.  Arizona,  supra,  l.c.479. 

Failure  to  give  the  specific  warnings  does  not  exonerate  the  violator, 
out  does  compel  the  exclusion  of  any  information  obtained  during 
"custodial  interrogation"  at  the  trial  of  the  accused. 

The  Fifth  Amendment  privilege  against  self-incrimination  is 
protected  under  the  Fourteenth  Amendment  against  abridgement  by  the 
states.  Malloy  v.  Hogan,  1964,  378  U.S.l.  The  Supreme  Court  of  the 
United  States  has  not  limited  this  constitutional  right  in  regard  to 
the  grade  of  the  offense  or  the  degree  of  punishment,  and  it  is  logi¬ 
cal  to  assume  that  this  right  would  apply  to  those  accused  of  misde¬ 
meanors  as  well  as  felonies. 

The  Supreme  Court  of  Missouri  has  made  the  following  observa¬ 
tions  : 


"  .  .  ^  we  do  not  readily  see  why  the  requisites 

of  due  process  should  vary  according  to  the 
severity  of  the  permissible  punishment.  ..." 

State  V.  Glenn,  317  S.W.2d  403,407. 

"...  we  see  no  readily  apparent  reason  why  the 
minimum  standard  for  due  process  of  law  should  de¬ 
pend  upon  the  permissible  punishment.  ..." 

State  V.  Warren,  321  S.W.2d  705,709. 

The  question  of  whether  a  conservation  agent  is  a  "peace  offi¬ 
cer"  has  been  resolved  in  the  affirmative  by  this  office  in  Attorney 
General  Opinion  No.  189,  1966,  issued  to  Harold  S.  Hutchinson,  copy 
enclosed. 

The  duties  imposed  upon  a  conservation  agent  by  law  are  (Section 
252.080,  RSMo  1969)  that  he  shall  arrest: 

"...  any  person  caught  by  him  or  in  his  view 
violating  or  who  he  has  good  reason  to  believe 
is  violating,  or  has  violated  this  law  or  any 
such  rules  and  regulations  ,  and  take  such  per¬ 
son  forthwith  before  a  magistrate  or  any  court 
having  jurisdiction,  who  shall  proceed  without 
delay  to  hear,  try  and  determine  the  matter  as 
in  other  criminal  cases." 

Also  under  Section  252.080,  RSMo  1969,  conservation  agents  are 
given  the  same  power  to  serve  criminal  process  as  sheriffs  and  mar¬ 
shalls  in  connection  with  violations  of  the  conservation  laws. 

It  is  our  opinion,  therefore,  that  in  order  for  information  ob¬ 
tained  from  an  alleged  violator  of  conservation  rules  during  "custo¬ 
dial  interrogation"  to  be  used  against  that  person  to  support  a  con¬ 
viction,  the  accused  must  first  be  informed  of  his  Fifth  Amendment 
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rights  in  accordance  with  the  guidelines  set  forth  by  the  United 
States  Supreme  Court  in  the  Miranda  case. 

2. 

"Does  a  conservation  agent  have  'an  inherent 
right'  to  trespass  at  times  other  than  when 
he  has  personally  observed  a  misdemeanor?" 

A  conservation  agent  has  no  "inherent  right"  to  trespass  as 
such,  but  he  is  given  the  same  powers  as  other  law  enforcement 
authorities  insofar  as  he  is  within  the  scope  of  performance  of 
his  duties  relating  to  the  enforcement  of  conservation  laws.  The 
law  is  well  settled  that  an  officer  of  the  law,  acting  in  the  per¬ 
formance  of  his  duties,  will  not  be  guilty  of  trespass  by  reason  of 
his  entering  the  lands  of  private  persons  (52  Am. Jur. , Trespass , Sec¬ 
tion  41, P.868;  87  C.J.S.,  Trespass , Section  54, Page  1006).  See 
Attorney  General  Opinion  No.  87,  Swenson,  March  21,  1949,  copy  en¬ 
closed.  He  may,  of  course,  become  guilty  of  trespass  by  acting  in 
excess  of  his  authority.  The  question  now  presented  is  "when  is  a 
conservation  agent  acting  in  the  performance  of  his  duties?"  Can 
an  agent  of  the  Conservation  Commission  go  onto  private  lands  as  a 
matter  of  course,  or  must  he  have  reason  to  suspect  a  violation  of 
the  laws  he  is  employed  to  enforce? 

It  is  the  opinion  of  this  office  that  an  agent  is  "within  the 
performance  of  his  duties"  in  entering  the  lands  of  private  persons 
only  if  he  has  reason  to  suspect  a  violation  of  fish  and  game  laws. 
Agents  of  the  Conservation  Commission  are  the  persons  primarily 
charged  with  the  duty  of  enforcing  the  statutory  laws  relating  to 
fish  and  game  and  the  rules  and  regulations  of  the  Conservation  Com¬ 
mission  relating  thereto.  Section  252.100,  RSMo  1969,  authorizes 
them  to  make  complaints  and  cause  proceedings  to  be  commenced  against 
any  person  for  the  violation  of  fish  and  game  laws;  to  search  without 
a  warrant  any  creel,  container,  game  bag,  hunting  coat  or  boat  in 
which  he  has  reason  to  believe  wildlife  is  being  unlawfully  possessed 
or  concealed;  and,,  upon  the  issuance  of  a  search  warrant,  to  enter 
and  search  an  occupied  building  and  outbuildings  immediately  adjacent 
thereto,  cold  storage  locker  plants,  motor  vehicle,  or  sealed  freight 
or  express  car  for  such  purposes  and  then  only  in  the  daytime.  It  is 
further  provided  that  interfering  with  such  agent's  activity  in  this 
regard  constitutes  a  misdemeanor.  Section  252.080,  RSMo,  authorizes 
an  agent  to  serve  criminal  process  in  cases  of  violation  of  fish  and 
game  laws,  and  to  arrest  without  a  warrant  "any  person  caught  by  him 
or  in  his  view  violating  or  who  he  has  good  reason  to  believe  is 
violating,  or  has  violated  this  law  or  any  such  rules  and  regulations. 

We  believe  that  an  agent  would  be  within  the  performance  of  his 
duty  if  he  were  engaged  in  any  of  the  activity  referred  to  in  the 
above  paragraph.  There  is  no  requirement  that  a  search  warrant  be 
obtained  prior  to  his  entering  an  open  field  while  carrying  out  the 
above  duties.  Numerous  cases  have  upheld  the  right  of  other  law  en¬ 
forcement  officers  to  search  such  premises  without  a  warrant  in  the 
enforcement  of  liquor  laws  (State  v.  Cobb,  309  Mo. 89,  273  S.W.736; 
State  V.  Dailey,  280  S.W. 1044 ,Ann. 74  A.L.R.1454).  There  would  appear 
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to  be  no  reason  for  applying  a  different  rule  to  officers  enforcing 
fish  and  game  laws.  However,  in  the  above  referenced  cases,  the  law 
enforcement  officer  had  reason  to  suspect  a  violation  of  the  laws. 

It  seems  to  us  an  entirely  different  situation  where  an  officer  has 
no  reason  to  suspect  a  violation  when  he  enters  the  private  lands  of 
another.  This  type  of  activity  seems  to  be  a  type  of  administrative 
regulation,  and  there  is  no  expressed  statutory  authority  for  agents 
to  engage  in  this  type  of  regulation  in  relation  to  fish  and  game  laws. 

On  the  question  of  a  search  over  land,  without  a  warrant,  we  must 
predicate  our  approach  upon  the  terms  of  the  Fourth  Amendment  and  the 
Fourteenth  Amendment  of  the  United  States  Constitution  (which  makes 
the  fourth  application  to  states),  and  Article  I,  Section  15,  of  the 
Missouri  Constitution,  1945.  Comparison  of  the  Fourth  Amendment  and 
Article  I,  Section  15,  reveals  that  they  are  virtually  identical  in 
pertinent  parts.  In  Mapp  v.  Ohio,  367  U.S.643,  81  S.Ct. 1684,6  L.Ed. 

2d  1081  (1961) ,  the  United  States  Supreme  Court  held  that  the  exclu¬ 
sionary  rules  governing  evidence  obtained  by  searches  and  seizures 
in  violation  of  the  Fourth  Amendment  to  the  United  States  Constitution, 
was  applied  to  the  state  through  the  due  process  clause  of  the  Four¬ 
teenth  Amendment.  Thus,  the  Supreme  Court  held  that  the  evidence  il¬ 
legally  seized  by  a  state  officer  is  inadmissible  in  a  state  criminal 
trial,  just  as  it  is  in  a  federal  criminal  trial.  See  Annotation  in 
6  L.Ed. 2d  1544. 

The  United  States  Supreme  Court  in  Ker  v.  California,  374  U.S. 

23,  83  S.Ct. 1623,  10  L.Ed  2d  726,  elaborated  further  on  the  Fourth 
Amendment  and  stated  that  while  states  were  not  precluded  from  de¬ 
veloping  their  own  rules  governing  searches  and  seizures,  they  must 
at  all  times  remain  within  the  federal  constitutional  guarantee. 

Inasmuch  as  the  operation  of  the  Conservation  Commission  is  ad¬ 
ministrative  in  nature  and  constitutional  in  origin,  we  note  that  the 
United  States  Supreme  Court  in  Camara  v.  Municipal  Court  of  San  Fran¬ 
cisco,  387  U.S. 523,  87  S.Ct. 1727, 18  L.Ed. 2d  930,  and  See  v.  City  of 
Seattle,  387  U.S. 541, 87  S.Ct. 1737, 18  L.Ed. 2d  943,  held  that  warrants 
were  necessary  in  searches  of  an  administrative  character,  which  we 
think  is  pertinent  here.  The  Camara  case  involved  a  housing  inspec¬ 
tor  who  attempted  to  enter  appellant's  building  for  inspection  pur¬ 
poses  pursuant  to  authority  of  the  San  Francisco  Housing  Code.  The 
See  case  involved  an  inspection  under  the  Fire  Inspection  Ordinance. 

We  note  parenthetically  they  did  not  declare  administrative  searches 
invalid,  but  merely  that  they  be  made  in  accordance  with  existing  law. 
Since  the  legislature  has  not  expressly  authorized  conservation  agents 
to  enter  private  lands  for  purposes  of  enforcing  administrative  regu¬ 
lations  of  fish  and  game  laws  when  there  is  no  reason  to  suspect  viola¬ 
tion,  we  do  not  believe  such  agents  possess  such  authority  under  exist¬ 
ing  law. 

In  several  instances,  the  legislature  has  granted  statutory 
authority  to  enter  the  private  lands  of  another.  Section  277.120(13), 
RSMo  1969,  provides: 
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"...  The  state  highway  commission  also 
shall  have  the  same  authority  to  enter  upon 
private  lands  to  survey  and  determine  the  most 
advantageous  route  of  any  state  highway  as 
granted,  under  section  388.210,  RSMo,  to  rail¬ 
road  corporations . " 

Section  388.210,  RSMo  1969,  referred  to  in  the  foregoing  statute, 
reads,  in  part: 

"Every  corporation  formed  under  this  chapter 
shall,  in  addition  to  the  powers  herein  con¬ 
ferred,  have  power; 

" (1)  To  cause  such  examination  and  survey  for 
its  proposed  railroad  to  be  made  as  may  be 
necessary  to  the  selection  of  the  most  advan¬ 
tageous  route,  and  for  such  purpose,  by  its 
officers,  agents  or  servants,  to  enter  upon 
the  lands  or  waters  of  any  person;  but  such 
corporation  shall  be  liable  and  subject  to 
responsibility  for  all  damages  which  shall  be 
done  thereto;" 

The  legislature,  by  virtue  of  Section  254.250,  RSMo  1969,  has 
given  conservation  agents  express  authority  to  enter  upon  any  lands  at 
any  time  for  the  purpose  of  carrying  out  the  provisions  of  Chapter 
254,  the  State  Forestry  Law.  It  seems  to  us  that  had  the  legislature 
intended  to  give  agents  the  same  powers  in  respect  to  fish  and  game 
laws,  it  would  have  done  so. 

The  Missouri  Supreme  Court  has  defined  trespass  as  every  un¬ 
authorized  entry,  regardless  of  degree  of  force  used,  even  if  no  damage 
is  done,  or  the  injury  is  slight.  Mawson  v.  Vess  Beverage  Co.,  173 
S.W. 2d  606  (Mo. 1943) . 

Section  560.445,  RSMo  1969,  provides  that  wilful  entry  upon  the 
enclosed  premises  of  another,  when  the  owner  of  such  premises  has 
posted  plainly  written  signs  or  warnings,  is  deemed  a  misdemeanor. 

That  a  conservation  agent  is  acting  in  performance  of  his  duty  because 
he  has  reason  to  suspect  a  violation  of  fish  and  game  laws  would  be  a 
defense  to  an  action  in  either  civil  or  criminal  trespass. 

In  conclusion,  it  is  the  opinion  of  this  office  that  unless  a  con¬ 
servation  agent  has  reason  to  suspect  a  violation  of  the  conservation 
laws,  he  is  not  "within  the  performance  of  his  duty"  as  to  make  him 
immune  from  trespass  when  he  enters  the  private  lands  of  another. 


3. 


"Following  an  arrest  for  a  game  violation,  is 
not  the  accused  entitled  to  a  written  summons 
and/or  complaint  at  that  immediate  time?" 
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An  arrest  for  violation  of  the  Fish  and  Game  Statute  or  rules 
and  regulations  relating  thereto  may  be  made  in  either  of  two  ways, 
with  or  without  a  warrant. 

The  procedure  for  an  arrest  with  a  warrant  is  set  forth  in 
Supreme  Court  Rules  21.03  through  21.06,  derived  from  Sections 
543.020,  543.030  and  543.050,  RSMo  1969.  These  rules  provide  that 
the  prosecuting  attorney  of  a  county  in  which  an  offense  may  be 
prosecuted  may  make  an  information  charging  the  commission  of  a  mis¬ 
demeanor  either  upon  his  own  knowledge  or  upon  the  basis  of  a  com¬ 
plaint  previously  submitted  to  him.  Such  information  is  to  be  filed 
in  any  court  having  jurisdiction  to  try  the  offense  charged.  Upon 
the  filing  of  an  information  charging  the  commission  of  a  misdemeanor, 
a  warrant  for  the  arrest  of  the  defendant  shall  be  issued.  If,  how¬ 
ever,  there  is  reasonable  ground,  in  the  discretion  of  the  judge, 
magistrate  or  prosecuting  attorney  as  the  case  may  be,  to  believe  that 
the  defendant  will  appear  upon  a  summons,  a  summons  shall  be  issued 
instead  of  a  warrant  of  arrest.  The  summons  shall  describe  the  offense 
charged  in  the  information  and  shall  command  the  defendant  to  appear 
at  a  stated  time  and  place  in  answer  thereto.  If  the  defendant  shall 
fail  to  appear  as  commanded  by  the  summons,  a  warrant  of  arrest  shall 
be  issued. 

In  addition  to  the  above  procedure,  the  Rules  provide  that  a  com¬ 
plaint  of  the  commission  of  a  misdemeanor,  verified  by  oath  or  affir¬ 
mation,  may  be  filed  with  the  magistrate  having  jurisdiction  of  the 
offense  and  if  the  magistrate  is  satisfied  that  the  accused  is  about 
to  escape,  or  has  no  known  place  of  permanent  residence  or  property 
in  the  county  likely  to  restrain  him  from  leaving  for  the  offense 
charged,  he  shall  immediately  issue  a  warrant  and  have  the  accused 
arrested  and  held  until  the  prosecuting  attorney  shall  have  time  to 
file  an  information.  Any  warrant  issued  upon  a  complaint  or  informa¬ 
tion  charging  the  commission  of  a  misdemeanor  shall  describe  the  of¬ 
fense  charged.  The  warrant  shall  be  executed  by  the  arrest  of  the 
accused.  The  officer  need  not  have  the  warrant  in  his  possession  at 
the  time  of  the  arrest,  but  upon  request  he  shall  show  the  warrant  to 
the  accused  as  soon  as  possible.  Section  532.630,  RSMo  1969,  provides 
that  failure  to  give  a  prisoner  a  copy  of  the  process  within  six  hours 
is  a  misdemeanor  and  that  the  person  committing  said  misdemeanor  shall 
also  forfeit  to  the  party  aggrieved  five  hundred  dollars. 

In  addition  to  the  above  procedures,  a  conservation  agent  is 
given  the  power  of  arrest  without  warrant  under  certain  conditions 
by  virtue  of  Section  252.080,  RSMo  1969,  which  states  so  far  as  is 
pertinent  that: 


"  .  .  .  Any  such  agent  may  arrest,  without 
warrant,  any  person  caught  by  him  or  in  his 
view  violating  or  who  he  has  good  reason  to 
believe  is  violating,  or  has  violated  this 
law  or  any  such  rules  and  regulations ,  and 
take  such  person  forthwith  before  a  magis¬ 
trate  or  any  court  having  jurisdiction,  who 
shall  proceed  without  delay  to  hear,  try 
and  determine  the  matter  as  in  other  criminal 
cases .  " 
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The  specified  conditions  are  generally  the  same  conditions  under  which 
any  officer  may  arrest  without  warrant;  that  is,  when  probable  cause 
exists.  Section  544.170,  RSMo  1969,  specifies  the  maximum  time  which 
a  person  can  be  held  without  a  warrant  as  20  hours: 

"All  persons  arrested  and  confined  in  any  jail, 
calaboose  or  other  place  of  confinement  by  any 
peace  officer,  without  warrant  or  other  process, 
for  any  alleged  breach  of  the  peace  or  other 
criminal  offense,  or  on  suspicion  thereof,  shall 
be  discharged  from  said  custody  within  twenty 
hours  from  the  time  of  such  arrest,  unless  they 
shall  be  charged  with  a  criminal  offense  by  the 
oath  of  some  credible  person,  and  be  held  by 
warrant  to  answer  to  such  offense;  and  every 
such  person  shall,  while  so  confined,  be  permit¬ 
ted  at  all  reasonable  hours  during  the  day  to 
consult  with  counsel  or  other  persons  in  his  be¬ 
half;  and  any  person  or  officer  who  shall  vio¬ 
late  the  provisions  of  this  section,  by  refusing 
to  release  any  person  who  shall  be  entitled  to 
such  release,  or  by  refusing  to  permit  him  to 
see  and  consult  with  counsel  or  other  persons, 
or  who  shall  transfer  any  such  prisoner  to  the 
custody  or  control  of  another,  or  to  another 
place,  or  prefer  against  such  person  a  false 
charge,  with  intent  to  avoid  the  provisions  of 
this  section,  shall  be  deemed  guilty  of  a  misde¬ 
meanor.  " 

It  may  be  well  to  note  here  that  the  "courtesy  summons"  often 
issued  at  the  time  a  conservation  agent  observes  what  he  believes  to 
be  a  violation  does  not  constitute  an  arrest.  Generally,  if  a  per¬ 
son  fails  to  appear  at  the  time  and  place  specified  in  the  "courtesy 
summons",  a  complaint  is  filed  and  a  warrant  is  issued  as  described 
above . 

For  the  reasons  noted  in  the  above  explanation  of  the  two 
methods  of  arrest,  it  is  the  opinion  of  this  office  that  a  person 
accused  of  a  game  violation  is  not  entitled  to  a  written  summons  or 
complaint  at  that  immediate  time. 


4. 

"Is  there  statutory,  or  any  other,  authority  for 
a  conservation  agent  to  demand  a  hunter’s  identi¬ 
fication  beyond  the  production  of  a  hunting  or 
fishing  license?" 

The  only  identification  which  the  fish  and  game  law  requires  to 
be  exhibited  upon  demand  is  the  license  or  permit  to  hunt  or  fish. 
Section  252.060,  RSMo  1969,  states: 

"It  is  hereby  declared  to  be  the  duty  of  every 
person  holding  a  license  or  permit  issued  pur- 
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suant  to  any  such  rules  and  regulations  to 
submit  the  same  for  inspection  by  any  agent 
of  the  commission,  or  by  any  sheriff,  marshal 
or  constable  or  any  deputy  thereof.  Any  per¬ 
son  holding  such  license  or  permit  and  refus¬ 
ing  to  submit  the  same  when  a  proper  demand  is 
made  therefor  shall  be  deemed  guilty  of  a  mis¬ 
demeanor.  " 

This  statute  provides  that  the  demand  may  be  made  by  certain 
persons  other  than  agents  of  the  commission,  and  Section  252.070, 

RSMo  1969,  expressly  states  that  it  is  the  duty  of  these  other  per¬ 
sons  to  enforce  the  fish  and  game  laws. 

It  may  be  noted  that  Section  302.181,  RSMo  1969,  requires  the 
holder  of  a  driver's  license,  upon  demand,  to  exhibit  it  to  "any 
officer  of  the  highway  patrol,  or  any  police  officer  or  peace  offi¬ 
cer,  or  any  other  duly  authorized  person."  (Emphasis  added).  If 
"any  other  duly  authorized  person"  includes  conservation  agents, 
then  it  would  appear  that  there  is  some  basis  for  requiring  identi¬ 
fication  beyond  the  hunting  or  fishing  license.  This  section  seems 
to  be  limited,  however,  to  persons  driving  a  motor  vehicle.  There¬ 
fore,  if  a  conservation  agent  qualified  as  "any  other  duly  authorized 
person",  he  could  require  production  of  the  driver's  license  if  the 
person  were  driving  an  automobile  but  not  if  he  stopped  him  in  the 
field.  In  addition,  we  feel  that  it  is  questionable  that  an  agent  of 
the  Conservation  Commission  would  qualify  as  a  duly  authorized  per¬ 
son  in  light  of  the  fact  that  the  legislature,  by  virtue  of  Section 
252.080,  RSMo  1969,  which  gives  agents  the  same  power  as  sheriffs  and 
marshals  "only  in  such  cases  as  are  violations  of  this  law  and  rules 
and  regulations  of  the  commission".  We  can  dispose  of  the  question 
without  answering  it  by  assuming  that  your  question  does  not  involve 
a  person  who  is  operating  a  motor  vehicle. 

For  the  reason  that  there  is  little  or  no  case  law  relating  to 
the  statute  requiring  production  of  a  fishing  or  hunting  license 
other  than  to  uphold  its  constitutional  validity  (see  State  v.  Bennett, 
288  S.W.50  (Mo. 1926),  it  may  be  helpful  to  examine  the  prevailing  law 
relating  to  drivers'  licenses  since  the  two  types  of  statutes  are 
similar  in  nature. 

The  prevailing  case  law  relating  to  statutes  requiring  the  dis¬ 
play  upon  demand  of  a  driver's  license  indicates  that  authorization  to 
demand  production  of  such  identification  is  limited  to  acts  connected 
with  the  enforcement  of  motor  vehicle  laws,  and  that  to  demand  pro¬ 
duction  of  such  identification  for  any  other  reason  is  unauthorized 
as  it  would  be  the  equivalent  of  obtaining  information  by  subterfuge 
(See  60  C.J.S., Motor  Vehicles , Section  157, page  808). 

We  can  see  no  reason  why  this  rule  would  not  also  apply  to  the 
statute  requiring  display  upon  demand  of  a  hunting  or  fishing  license. 
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There  is  case  law  in  other  states  holding  that  a  traffic  offi¬ 
cer  is  not  authorized  to  demand  production  of  a  driver's  license  if 
all  he  wants  to  know  is  who  a  person  is,  where  he  is  going,  and  where 
he  has  been,  because  such  information  was  not  related  to  the  licensing 
requirement.  See  6 1A,C. J . S . ,Motor  Vehicles,  Section  593(2), page  284; 
People  V.  Harr,  235  N.E.2d  1  (111.1968). 

We  can  find  no  authority  to  the  proposition  that  a  law  enforce¬ 
ment  official  is  authorized  to  demand  the  production  of  identifica¬ 
tion  of  any  form  when  no  specific  statute  exists  giving  him  such 
authority.  To  the  contrary,  there  is  case  law  to  the  effect  that  a 
person  has  a  right  to  refuse  to  identify  himself  to  an  officer  and  was 
guilty  of  no  offense  in  doing  so  when  no  statute  existed  making  such 
action  an  offense.  See  61A,C . J. S . ,Motor  Vehicles , Section  652, page 
447;  People  v.  Grange,  190  N.Y.S.573  (1921). 

Further,  it  has  been  held  that  where  a  statute  requires  a  per¬ 
son  to  produce  a  certain  type  of  identification  but  sets  no  penalty 
for  the  refusal  to  do  so,  then  it  is  not  a  criminal  offense  to  re¬ 
fuse  to  do  so  and,  therefore,  cannot  be  punished  for  his  action. 

See  State  v.  Farren,  140  Ohio  St. 473,  45  N.E.2d  413,143  A.L.R.1016 
(1942) .  It  may  be  noted  here  that  violation  of  either  Missouri  statute 
requiring  the  display  upon  demand  of  a  license  is  deemed  by  statute  to 
be  a  misdemeanor. 

It  is,  therefore,  the  conclusion  of  this  office  that  a  person  is 
not  required  to  produce  identification  other  than  the  production  of 
a  fishing  or  hunting  license  to  an  agent  of  the  Conservation  Commis¬ 
sion. 


This  conclusion  does  not,  of  course,  preclude  a  conservation 
agent  from  making  a  reasonable  effort  to  ascertain  the  identity  of  any 
person  he  suspects  to  be  violating  the  fish  and  game  laws,  or  to  ar¬ 
rest  anyone  who  he  suspects  to  possess  a  fishing  or  hunting  permit 
other  than  his  own  in  violation  of  Rule  2.15  of  the  Wildlife  Code  of 
Missouri . 

For  your  information,  a  copy  of  the  Fish  and  Game  Statute,  the 
Wildlife  Code,  and' Attorney  General  Opinion  No.  464  ,  issued  to  Ralph 
B.  Nevins ,  December  6,  1963,  are  enclosed. 

CONCLUSION 


For  the  foregoing  reasons,  it  is  the  opinion  of  this  office  that: 

1.  In  order  for  information  obtained  from  an  alleged  violator 
of  conservation  rules  during  "custodial  interrogation" to  be  used 
against  that  person  to  support  a  conviction,  the  accused  must  first 
be  informed  of  his  Fifth  Amendment  rights  in  accordance  with  the 
guidelines  set  forth  by  the  United  States  Supreme  Court  in  the  Miranda 
case . 


2.  A  conservation  agent  acting  in  the  performance  of  his  duties 
will  not  be  guilty  of  trespass  by  reason  of  his  entering  the  lands  of 
private  persons;  an  agent  is  "within  the  performance  of  his  duties"  in 
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entering  the  lands  of  private  persons  only  if  he  has  reason  to  suspect 
a  violation  of  fish  and  game  laws. 

3.  A  person  accused  of  a  game  violation  is  not  necessarily  en¬ 
titled  to  a  written  summons  or  complaint  at  that  immediate  time. 

4.  A  person  is  not  required  to  produce  identification  other  than 
the  production  of  a  fishing  or  hunting  license  to  an  agent  of  the 
Conservation  Commission. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


Enclosures : 

OP. 189 -19 66 -Hutchinson 
OP  87  -1949-Swenson 
OP  464-1963-Nevins 
Fish  &  Game  Statute 
Wildlife  Code 


^.70^ 

V  Tr\ijM  n  nAMC'rvnrnu 


JOHN  C.  DANFORTH 


Attorney  General 
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TAXATION  (INHERITANCE) : 


In  the  situation  where  a  life  estate 
is  given  to  A  with  a  vested  remainder 
in  B  if  B  survives  A  but  if  not  a  con¬ 
tingent  remainder  in  C,  and  if  the  tax 
rate  is  the  same  for  B  and  C,  then  in¬ 
heritance  tax  under  Chapter  145,  RSMo, 
should  be  taxed  as  a  life  estate  against 
A  and  the  remainder  against  B. 


August  18,  1970 


OPINION  NO.  51 


Honorable  James  E.  Schaffner 
Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Schaffner: 

This  is  in  reply  to  your  request  for  an  official  opinion  from 
this  office  concerning  the  inheritance  tax  that  should  be  collected 
in  the  following  situation: 

"The  decedent  died  on  the  18th  day  of  March, 

1969.  In  her  will  she  left  her  house,  which 
is  valued  at  $7,500.00,  in  the  following 
manner: 

(a)  A  life  estate  to  her  sister,  Frieda,  who 
was  born  January  10,  1898. 

(b)  Then  to  John,  the  decedent's  nephew,  who 
was  born  November  22,  1921,  if  he  survives 
Frieda. 

(c)  To  Gerry,  daughter  of  the  decedent's 
nephew,  who  was  born  April  1,  1952,  if  John 
fails  to  survive  Frieda." 

There  is  no  question  that  there  is  an  inheritance  tax  due.  See 
Section  145.020,  RSMo  1969.  The  question  is  the  proper  computation 
in  this  situation. 
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Section  145.200,  RSMo  1969,  provides  the  formula  to  be  used 
in  the  valuation  of  life  estates  and  remainders,  and  reads  in  part 
as  follows: 

"When  any  property,  interest  therein  or  income 
therefrom  belonging  to  any  estate  in  course  of 
administration,  shall  pass  or  be  limited  for 
the  life  of  another  or  for  a  term  of  years,  or 
to  terminate  on  expiration  of  a  certain  period, 
the  value  of  property  at  the  date  of  death  so 
passing  shall  be  determined  by  appraisal  for 
the  purpose  of  taxes  under  this  chapter  im¬ 
mediately  after  the  death  of  the  decedent  and 
the  value  of  said  life  estate,  term  of  years  or 
period  of  limitation,  shall  be  valued  according 
to  mortality  tables,  using  the  interest  rate  or 
income  rate  of  five  per  cent,  and  the  value  of 
the  remainder  in  said  property  so  limited  shall 
be  ascertained  by  deducting  the  value  of  the 
life  estate,  term  of  years,  or  period  of  limita¬ 
tion  from  the  clear  market  value  of  the  property 
so  limited  and  the  tax  on  the  transfer  of  the 
separate  estate  or  estates,  remainder  or  re¬ 
mainders  or  interest  shall  be  immediately  due  and 
payable,  to  the  director  of  revenue  together  with 
interest  thereon  and  said  tax  shall  accrue  as  pro¬ 
vided  in  section  145.110  and  remain  a  lien  upon 
the  entire  property  until  paid;  *  *  *  " 

See  also  Section  145.220,  RSMo  1969,  which  provides  for  mortality 
tables  to  be  determined  by  the  Superintendent  of  Insurance. 

It  is  clear  that  Frieda  takes  a  life  estate  under  the  will.  The 
computation  turns  on  what  interest,  if  any,  John  and  Gerry  take. 

Section  474.480,  RSMo  1969,  provides; 

"In  all  devises  of  lands  or  other  estate  in  this 
state,  in  which  the  words  'heirs  and  assigns',  or 
'heirs  and  assigns  forever',  are  omitted,  and  no 
expressions  are  contained  in  the  will  whereby  it 
appears  that  the  devise  was  intended  to  convey  an 
estate  for  life  only,  and  no  further  devise  is 
made  of  the  devised  premises,  to  take  effect 
after  the  death  of  the  devisee  to  whom  the  same  is 
given,  it  shall  be  understood  to  be  the  intention 
of  the  testator  thereby  to  devise  an  absolute  es¬ 
tate  in  the  scime,  and  the  devise  conveys  an  estate 
in  fee  simple  to  the  devisee,  for  all  of  the  de¬ 
vised  premises." 
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The  language  of  the  instant  devise  has  omitted  the  any  words  of 
limitation  referred  to  in  the  cibove  section.  Therefore,  John  and 
Gerry  take,  if  at  all,  a  fee  simple. 

It  is  clear  that  Gerry  takes  a  contingent  remainder  under  the 
will  since  her  interest  will  become  possessory  only  on  the  happening 
of  a  condition  precedent;  i.e.,  John's  failure  to  survive  Frieda. 

To  determine  John's  interest  we  must  look  to  certain  rules  of 
construction  set  out  by  the  Missouri  courts  governing  the  deter¬ 
mination  of  the  testator's  intention.  The  primary  rule  is  that  the 
law  favors  the  vesting  of  testamentary  gifts  or  legacies  at  the 
earliest  possible  date,  unless  a  contrary  intention  is  manifested 
clearly.  While  there  is  doubt  as  to  the  nature  of  the  legacy  or 
interest,  it  will  be  construed  as  vested  rather  than  contingent. 

St.  Louis  Union  Trust  Co.  v.  Herf,  361  Mo.  548,  235  S.W.2d  241. 

It  is  further  stated  in  Deacon  v.  St.  Louis  Union  Trust  Co. ,  271 
Mo.  669,  197  S.W.261,  l.c.  265,  "...  wherever  it  is  possible,  an 
instrument  will  be  so  construed  as  not  creating  an  estate  subject 
to  a  condition,  particularly  a  condition  precedent.  ..." 

In  Uphaus  v.  Uphaus ,  315  S.W.  2d  801,  (Mo. 1958)  l.c.  803,  the 
court  held  that,  after  devising  a  life  estate  to  testator's  son, 
the  words,  "...  at  the  death  of  my  said  son  .  .  .  there  shall 
be  paid  to  his  wife,  ...  if  she  shall  survive  him,  the  sum  of 
three  thousand  dollars  ($3000.00)  out  of  said  real  estate  .  .  . 
and  the  remainder  .  .  .  shall  go  to  and  descend  equally  to  the  rest 
of  my  children  .  .  .  , "  created  a  vested  remainder  in  the  other 

children. 

In  Henderson  v.  Calhoun,  183  S.  W.  584  (Mo. 1916),  the  court 
held  that  a  bequest  to  three  brothers  and  sisters  with  the  words, 

" '  .  .  .  and  if  any  of  them  die  without  issue  their  portion  to  re¬ 
vert  to  their  brothers  and  sisters  .  .  .  '",  l.c.  584,  created  a 
vested  remainder  in  each  of  the  brothers  and  sisters  subject  to  divest¬ 
ment  if  they  "die  without  issue." 

The  words  in  the  instant  will  are  not  such  as  to  clearly  manifest 
an  intention  to  create  a  contingent  remainder  and,  further,  it  is 
possible  to  construe  the  words  as  creating  a  vested  remainder  subject 
to  divestment.  Therefore,  John  takes  a  vested  remainder  in  fee,  sub¬ 
ject  to  divestment,  and  Gerry  takes  a  contingent  remainder. 

Subsection  2  of  Section  145.240,  RSMo  1969,  provides  for  the  com¬ 
putation  of  tax  in  the  case  of  contingent  expectancies,  and  reads  as 
follows : 


"2.  When  the  property  is  transferred  in  trust 
or  otherwise,  and  the  rights,  interest  or  es¬ 
tates  of  the  transferees  are  wholly  dependable 
upon  contingencies  or  conditions  whereby  they 
may  be  wholly  or  in  part  created,  defeated, 
extended  or  abridged,  a  tax  shall  be  imposed 
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upon  said  transfer  at  the  lowest  rate  which, 
on  the  happening  of  any  of  said  contingencies 
or  conditions  transferring  property  to  a 
natural  person,  would  be  possible  under  the 
provisions  of  this  chapter,  and  such  tax  so 
imposed  shall  be  due  and  payable  forthwith 
by  the  executor,  administrator,  or  trustee 
out  of  the  property  transferred;  ..." 

Clearly  both  the  vested  remainder  subject  to  divestment  and  the  con¬ 
tingent  remainder  fall  within  the  above  section.  Thus  the  tax  is 
assessed  at  the  lowest  possible  rate  which  is  the  same  for  both  John 
and  Gerry  (three  per  cent)  according  to  subdivision  2  of  subsection 
1  of  Section  145.060,  RSMo  1969. 

Therefore,  since  John's  interest  is  vested,  and  since  the  tax 
rate  is  the  same  for  both  John  and  Gerry,  the  entire  remainder  in¬ 
terest  should  be  taxed  against  John. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  in  the  situation  where  a 
life  estate  is  given  to  A  with  a  vested  remainder  in  B  if  B  survives 
A  but  if  not  a  contingent  remainder  in  C,  and  if  the  tax  rate  is  the 
same  for  B  and  C,  then  inheritance  tax  under  Chapter  145,  RSMo, 
should  be  taxed  as  a  life  estate  against  A  and  the  remainder  against 
B. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


Very  truly  y 


/) 


'JOHN  C.  DANFORTH 
Attorney  General 


INSURANCE:  County  mutual  insurance  companies  that 

MUTUAL  INSURANCE  COMPANIES:  have  elected  to  accept  the  provisions 

of  Sections  38O.58O  to  380.8i<0,  RSMo 
1959  are  subject  to  the  provisions  of 
Sections  379.310  to  379*880  V.A.M.S.  and  that  town  mutual  insurance 
companies  under  380.280  to  38O.A70,  RSMo  1959.  and  farmers  mutual 
insurance  companies  organized  operating  under  Sections  380. 58O  to 
330.840,  RSMo  1959.  are  not  subject  to  and  cannot  become  subject  to 
Sections  379.810  to  379-880,  V.A.M.S. 


OPINION  NO.  52 


March  19,  1970 


Mr.  V/llliam  Y.  McCaskill 
Superintendent 
Division  of  Insurance 
Department  of  Business  and 
Administration 
100  East  Capitol 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  McCaskill: 

This  opinion  is  in  response  to  a  request  from  your  office 
dated  November  10,  1969.  asking  whether  county  mutual  Insurance 
companies,  town  mutual  insurance  companies  and  farmers  mutual  in¬ 
surance  companies  are  subject  to  the  provisions  of  Section  379. 131, 
House  Bill  No.  772  Seventy-fifth  General  Assembly. 

The  provisions  of  such  bill  have  been  renumbered  by  the  revi¬ 
sion  of  statutes.  Section  379.810  reads  in  part  as  follows: 

"1.  There  is  hereby  established  the 
Missouri  Basic  Property  Insurance 
Inspection  and  Placement  Program, 
hereinafter  referred  to  as  'Program', 
to  make  available  basic  property 
Insurance  to  persons  having  property 
Interests  in  this  state  who  are  in 
good  faith  entitled  to  but  who  are 
unable  to  procure  such  coverage 
through  ordinary  methods .  Such 
Program  shall  provide  for  the  eq- 
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ultable  distribution  and  placement 
of  risks  among  all  Insurers  in  the 
manner  and  subject  to  the  conditions 
hereinafter  stated. 

Section  379.815  V.A.M.S.  reads  in  part  as  follows: 

"As  used  in  this  section  the  following 
terms  mean: 

"(1)  "Insurer*  means  any  insurance  company, 
reciprocal  or  Interinsurance  exchange  or 
other  organization  licensed  and  authorized 
by  the  superintendent  to  write  property 
Insurance,  including  the  property  Insurance 
components  of  multi-peril  policies,  on  a 
direct  basis,  in  this  state." 

The  specific  question  is  whether  the  term  used  in  Section 
379.815,  subsection  (1)  "any  Insurance  company"  includes  companies 
organized  under  Chapter  38O. 

In  rendering  this  opinion,  it  will  be  necessary  to  deal 
with  several  subquestions.  The  first  subquestion  presented  is  as 
follows : 


Are  county  mutual  Insurance  companies 
accepting  the  provisions  of  38O.58O  to 
380.8^10,  .RS.Mo.,  1959,  subject  to  379- 
810  to  379.880,  R.S.Mo.,  1969,  and  in¬ 
cluded  in  the  definition  of  'Insurer'? 

County  mutual  Insurance  companies  prior  to  August  29,  1953, 
were  organized  under  Section  380.  010  to  380.270.  A  county  mutual 
Insurance  company  organized  and  continuing  to  operate  under  those 
sections  was  exempted  from  the  operation  of  all  other  general 
Insurance  statutes  by  Section  38O.O6O.  In  1953,  Section  380  .009 
was  enacted  and  reads  as  follows : 

"No  county  mutual  Insurance  company 
shall  hereafter  be  organized  or  in¬ 
corporated  under  the  provisions  of 
sections  380.040  to  380.270,  but 
nothing  in  this  section  shall  be 
construed  as  restricting  or  abridging 
in  any  manner  the  right  of  any  county 
mutual  Insurance  company  now  incor¬ 
porated  and  licensed  to  do  business 
in  this  state  from  continuing  to  do 
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business  under  the  provisions  of  sec¬ 
tions  380.040  to  380.270." 

At  the  same  time,  the  legislature  enacted  Section  38O.6OO, 
v;hich  allows  a  county  mutual  organized  under  the  provisions  of  Sec¬ 
tions  380.040  to  380.270  to  avail  itself  of  the  rights,  powers  and 
privileges  and  Immunities  conferred  by  Sections  38O.58O  to  380.840, 
and  this  section  states  when  the  company  avails  Itself  of  these  pro¬ 
visions,  such  company  shall  be  fully  subject  to  ana  governed  by  Sec¬ 
tions  380.580  to  380.640.  It  seems  clear  that  the  legislature  thus 
intended  to  provide  that  county  mutuals  electing  to  come  under  the 
orovlslons  of  Sections  3SO.58O  to  330.840  would  be  governed  by  those 
sections . 

Sections  38O.58O  to  380.840  do  not  provide  that  county  mutual 
insurance  companies  shall  be  exempt  from  all  other  provisions  of  the 
insurance  laws  of  this  state.  As  a  result,  it  is  the  opinion  of 
this  office  that  county  mutual  insurance  companies  that  have  electea 
CO  accept  the  provisions  of  38O.58O  to  380. o40  are  in  fact  subject 
to  Sections  379.810  to  379-380  V.A.M.S. 

Subquestion  two  is  as  follows: 

Are  town  mutual  insurance  companies 
under  38O.28O  to  380.470,  R.S.Mo., 

1959,  subject  to  Sections  379.810 
to  379.880  V.A.M.S.  and  included  in 
the  definition  of  'Insurer'? 

Town  mutuals  were  not  given  the  opportunity  to  elect  to  come 
unaer  the  provisions  of  Sections  38O.58O  to  380.840  and  as  a  conse¬ 
quence,  town  mutual  Insurance  companies  are  governed  by  Sections 
380.280  to  380.470.  Section  380.290,  RSMo  1939  reads  as  follows: 

"All  town  mutual  fire  and  lightning, 
tornado,  windstorm  or  cyclone  insur¬ 
ance  companies  organized  for  the 
sole  purpose  of  mutually  insuring  the 
property  of  its  members  against  any  loss 
Incurred  by  them  from  fire,  lightning  or 
windstorm  as  may  be  provided  by  its  con¬ 
stitution  and  bylaws,  and  not  inconsistent 
with  the  provisions  of  sections  380.280  to 
380.470,  shall  be  exerupt  from  all  laws  of 
this  state  governing  other  Insurance  com¬ 
panies  ,  except  that  such  companies  shall 
comply  with  sections  148.310,  379.185  and 
379.190,  RSMo." 

In  State  ex  rel  Brotherhood  of  American  Yeomen  v.  Reynolds, 


-3- 


Mr.  William  Y.  McCaskill 


229.  S.W.  1057 j  (Mo.  En  Banc  1921),  the  question  was  whether  as  a 
prerequisite  to  the  right  of  the  defendant  insurance  company  to  in¬ 
terpose  the  defense  of  misrepresentation  it  must  return  the  premiums 
received  from  plaintiff?  The  defendant  Insurance  company  was  a 
fraternal  beneficiary  association  and  in  part  governed  by  Section  5, 
Laws  1911,  pp.  285;  Section  64l,  RS  1919  which  reads  as  follows: 

"'Except  as  herein  provided,  such  societies 
shall  be  governed  by  this  act  and  shall  be 
exempt  from  all  provisions  of  the  insurance 
laws  of  this  state,  not  only  in  governmental 
relations  with  the  state,  but  for  every  other 
purpose,  and  no  law  hereafter  enacted  shall 
apply  to  them,  unless  they  be  expressly  de¬ 
signated  therein.'" 

Under  the  general  insurance  laws,  it  was  provided  that  in 
suits  brought  upon  life  policies  a  defense  based  on  misrepresentation 
would  not  be  valid  unless  the  defendant  deposited  in  the  court  the 
benefits  received  on  such  policies .  The  court  held  that  this  general 
section  did  not  apply  to  defendant  and  stated  l.c.  IO58  as  follows: 

"The  language  of  this  section  is  such 
that  it  would  be  difficult  to  employ 
words  more  comprehensive  of  the  leg¬ 
islative  purpose  to  exempt  this  class 
of  associations  from  the  provisions 
of  the  general  insurance  law,  and  to 
restrict  their  operations  to  the 
statute  of  their  creation.  In  har¬ 
mony,  therefore,  with  the  rules  of 
construction  which,  in  our  opinion, 
are  in  accord  with  right  reasoning, 
there  is  no  escape  from  this  con¬ 
clusion.  .  .  ." 

I  think  it  is  clear  that  the  legislature  by  enacting  380.290 
intended  to  exempt  town  mutual  insurance  companies  from  the  general 
insurance  law  and  in  accord  with  the  reasoning  in  State  v.  Reynolds, 
supra,  it  is  the  opinion  of  this  office  that  town  mutual  insurance 
companies  are  not  subject  to  Sections  379.810  to  379.880. 

Subquestion  three  is  as  follows : 

Are  farmers  mutual  insurance  companies 
organized  under  Section  380. 590,  R.S.Mo., 

1959,  or  accepting  the  provisions  of  38O. 

580  to  380.8^0,  R.S.Mo.,  1959j  subject 
to  Sections  379.810  to  379.880  and  in¬ 
cluded  in  the  definition  of  'Insurer'? 
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Section  38O.8OO  RSMo  1953  provides  as  follows: 

"Any  farmers '  mutual  Insurance  company 
organized  or  operating  under  sections 

380.580  to  380.8^0  shall  be  exempt 
from  all  provisions  of  other  insurance 
laws  of  this  state,  not  only  in  govern¬ 
mental  relations  but  for  every  other  pur¬ 
pose.  No  law  hereafter  passed  shall 
apply  to  any  farmers'  mutual  insurance 
company  unless  such  law  shall  expressly 
declare  that  it  is  applicable  to  such 
farmers'  mutual  insurance  companies.' 

This  statute  is  inclusive  of  companies  organized  under  Section 
380.590  and  companies  availing  themselves  of  the  provisions  of  Section 

3SO.58O  to  380.8^40.  Under  the  authority  of  State  v.  Reynolds,  supra, 
it  is  the  opinion  of  this  office  that  farmers  mutual  insurance  com¬ 
panies  organized  or  operating  under  Sections  38O.58O  to  380.8^0  are 
not  subject  to  Sections  379»8l0  to  379-880  V.A.M.S. 

Subsection  four  is  as  follows : 

If  in  the  event  Sections  380.290  and 
380.800  exempt  said  companies  or  such 
companies  are  otherwise  not  subject 
to  Sections  379-810  to  379-880,  may 
they  voluntarily  become  subject  to 
said  sections? 

In  State  v.  Reynolds  supra ,  the  court  held  that  companies  made 
exempt  from  the  general  Insurance  laws  must  restrict  their  operations 
to  the  statute  of  their  creation.  It  is  therefore  the  opinion  of 
this  office  that  those  companies  which  are  exempted  from  Sections 
379-810  to  379-880  V.A.M.S.  are  also  prohibited  from  voluntarily 
accepting  the  provisions  of  Sections  379.810  to  379.880. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  county  mutual  Insurance 
companies  that  have  elected  to  accept  the  provisions  of  Sections 

380.580  to  380.8^0,  RSMo  1959  are  subject  to  the  provisions  of  Sec¬ 
tions  379-810  to  379-880  V.A.M.S.  and  that  town  mutual  Insurance 
companies  under  380.280  to  380.^170  RSMo  1959  and  farmers  mutual 
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Insurance  companies  organized  or  operating  under  Sections  380. 58O  to 
380.8^0,  RSMo  1959 j  are  not  subject  to  and  cannot  become  subject  to 
Sections  379.810  to  379-880  V.A.M.S. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  Alfred  C.  Sikes. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS:  A  six-director  school  district  In 

SCHOOL  FUNDS:  Missouri  Is  not  authorized  to  pledge 

net  revenues  received  as  tuition  from 
persons  attending  a  vocational  school 
operated  by  the  school  district  as  security  for  the  payment  of  the 
principal  and  Interest  on  revenue  bonds  Issued  by  the  district  pur¬ 
suant  to  Section  l64.231t  RSMo  Supp.  1967,  as  amended,  to  finance 
the  cost  of  constructing  a  dormitory  to  be  used  to  house  persons 
attending  such  vocational  school. 


OPINION  NO.  55 


March  2h,  1970 


Honorable  C.  M.  Bassman 
State  Representative 
One  hundred  sixth  District 
9th  and  Gutenberg 
Hermann,  Missouri  650^1 

Dear  Representative  Bassman: 

This  opinion  Is  Issued  In  response  to  your  request  for 
an  official  ruling  of  this  office  on  the  following  question: 

"Does  a  six  director  School  District  In 
Missouri  have  authority  to  pledge  the  net 
revenues  received  as  tuition  from  persons 
attending  a  vocational  school  operated  by 
the  School  District  as  security  for  the  pay¬ 
ment  of  the  principal  and  Interest  on  revenue 
bonds  Issued  by  the  District  under  Section 
164.231  RSMo  Supp.  1967,  as  amended,  to 
finance  the  cost  of  constructing  a  dormitory 
to  be  used  to  house  persons  attending  such 
vocational  school?" 

You  give  the  following  factual  background  In  your  opinion 
request : 


"The  Reorganized  School  District  No.  R-II 
of  Osage  County,  Missouri  is  pleinning  to 


Honorable  C.  M.  Bassman 


construct  a  dormitory  to  house  persons  who 
attend  the  Vocational  School  which  Is  op¬ 
erated  by  the  District  at  Linn,  Missouri. 

The  District  Intends  to  finance  the  cost 
of  constructing  the  dormitory  by  the  Is¬ 
suance  of  revenue  bonds  pursuant  to  Sec¬ 
tion  164.231  RSMo.  Supp.  1967,  as  amended 
by  House  Bill  No.  90  passed  during  the 
regular  session  of  the  75th  General  Assembly. 


”A  question  has  arisen  as  to  whether  the 
District  has  authority  under  House  Bill  No. 

90,  referred  to  above,  to  pledge  monies 
received  as  tuition  from  persons  attend¬ 
ing  the  Vocational  School,  as  well  as  the 
net  revenue  arising  from  the  operation 
of  the  dormitory,  as  security  for  the  pay¬ 
ment  of  the  principal  of  and  Interest  on 
revenue  bonds  Issued  to  finance  the  cost 
of  constructing  the  dormitory." 

Section  164.231,  RSMo  1967  Supp.,  as  amended  by  House  Bill  90, 
Seventy-Fifth  General  Assembly  (see  Section  164.231  V.A.M.S.  (1969- 
70  Supp.))  provides: 


"For  the  purpose  of  providing  funds  for 
the  acquisition,  construction,  erection, 
equipment  and  furnishing  of  dormitory  or 
of  school  athletic  stadiums  or  structures, 
and  for  providing  a  site  therefor.  In¬ 
cluding  off-street  parking  space,  and 
making  from  time  to  time  enlargements  or 
extensions  thereof,  the  board  of  directors 
of  any  six-director  school  district  may 
Issue  and  sell  revenue  bonds  In  an  amount 
not  to  exceed  the  estimated  cost  of  the 
dormitory  or  project.  Including  costs 
necessarily  Incidental  thereto.  No  such 
bonds  shall  be  Issued  and  sold  unless  at 
the  time  of  the  Issuance  thereof  the  board 
of  the  school  district  Issuing  them  shall 
pledge  the  net  Income  and  revenues  of  the 
dormitory  or  project  to  the  payment  of 
the  bonds,  both  principal  8ind  Interest,  and 
covenant  to  fix,  maintain  and  collect  such 
reasonable  rates,  rentals  and  charges  for 
admission  of  spectators  to  witness  such 
games,  contests  and  exhibitions,  and 
returns  and  charges  for  concessions  and 
broadcasting  as  In  the  Judgment  of  such 
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board  of  directors  will  provide  revenues 
sufficient  to  pay  the  reasonable  cost  of 
operating  ajid  maintaining  such  dormitory 
or  project  and  to  provide  and  maintain 
an  Interest  and  sinking  fund  In  an  amount 
adequate  promptly  to  pay  the  principal  of 
and  Interest  on  such  bonds .  Nothing  herein 
shall  prevent  the  board  from  authorizing 
use  of  the  dormitory  or  project  and  admit¬ 
tance  thereto  without  charge  at  such  time 
and  for  such  occasions  and  to  such  extent 
as  the  board  determines.  In  addition  to 
pledging  the  net  Income  and  revenues  as 
herein  provided,  the  board  In  Its  dis¬ 
cretion  may  mortgage,  by  mortgage  or 
deed  of  trust,  the  real  and  personal 
property  comprising  the  dormitory  or 
project  or  portions  thereof  for  the  pay¬ 
ment  of  the  bonds,  both  principal  and 
Interest,  and  as  additional  security 
therefor  may  by  the  terms  of  the  mort¬ 
gage  or  deed  of  trust  grant  to  the 
pruchaser  In  case  of  foreclosure  sale 
thereof  the  right  and  privilege  to  op¬ 
erate  the  dormitory  or  project,  sub¬ 
ject  to  the  limitations  eUid  conditions 
set  out  In  the  mortgage  or  deed  of  trust. 

The  revenue  bonds  are  payable,  both  as 
to  principal  and  Interest,  solely  and 
only  out  of  the  net  Income  and  revenues 
arising  from  the  operation  of  the  dorm¬ 
itory  or  porject  for  which  they  were 
Issued,  after  providing  for  the  costs  of 
operation  and  maintenance  as  aforesaid, 
or  from  other  funds  made  available  to 
the  school  district  from  sources  other 
than  proceeds  ot  taxation,  or  from  pro¬ 
ceeds  of  foreclosure  sale  of  property 
mortgage  or  pledged  as  security  there¬ 
for."  (Emphasis  supplied) 

Do  the  net  revenues  received  by  the  District  as  tuition  qualify 
as  ".  .  .other  funds  made  available  to  the  school  district  from  sources 
other  than  proceeds  of  taxation.  .  .?"  We  believe  they  do  not  because 
all  tuition  received  by  the  school  district  must  go  Into  the  teachers' 
fund  and  cannot  be  transferred  out  of  that  fund.  Therefore,  tuition 
moneys  would  not  be  available  to  the  school  district  to  pay  the  prin¬ 
cipal  and  Interest  on  revenue  bonds. 


-3- 


Honorable  C.  M.  Bassman 


Section  165.011  RSMo  Supp .  1967  states  in  part: 

"1.  The  following  funds  are  created 
for  the  accounting  of  all  school  moneys: 

Teachers'  fund,  incidental  fund,  free 
textbook  fund,  building  fund,  and  debt 
service  fund.  The  treasurer  of  the 
county,  township  or  school  district 
shall  open  an  account  for  each  fund 
specified  in  this  section,  and  all 
moneys  received  from  the  county  school 
fund,  all  moneys  derived  from  taxation 
for  teachers'  wages,  all  tuition  fees, 
and  not  less  than  eighty  per  cent  of 
the  state  moneys  received  under  subsec¬ 
tions  1,  2  and  3  of  section  163.031, 

RSMo,  and  all  other  moneys  received 
from  the  state  except  as  herein  pro¬ 
vided,  shall  be  placed  to  the  credit 
of  the  teachers'  fund." 

Therefore,  all  tuition  fees  received  by  the  district  must  be 
placed  in  the  teachers'  fund.  Although,  we  find  statutory  authority 
for  transfer  between  certain  other  funds  for  certain  purposes,  (see 
for  Instance,  paragraph  2,  Section  I65.OII),  we  find  no  statutory 
authority  for  transferring  moneys  from  the  teachers'  fund  to  either 
the  Incidental  or  debt  service  funds. 

The  funds  of  the  school  district  belonging  to  the  teachers' 
fund  constitute  a  trust  fund  for  the  purposes  provided  by  statute. 
Any  use  of  the  moneys  in  that  fund  for  other  purposes  than  to  pay 
teachers'  salaries  or  to  pay  tuition  would  subject  the  Board  to 
liability.  State  to  Use  of  Consolidated  School  Dist.  No.  ^2  of 
Scott  County~y.  Powell,  221  S.W.2d  508  (Mo.  19^9)  and  Sections 
165.011  and  165.021  RSMo  1959. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a  six-director  school 
district  in  Missouri  is  not  authorized  to  pledge  net  revenues  rec¬ 
eived  as  tuition  from  persons  attending  a  vocational  school  operated 
by  the  school  district  as  security  for  the  payment  of  the  principal 
and  interest  on  revenue  bonds  issued  by  the  district  pursuant  to 
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Section  16^1. 231»  RSMo  Supp.  1967,  as  amended,  to  finance  the  cost 
of  constructing  a  dormitory  to  be  used  to  house  persons  attending 
such  vocational  school. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANPORTH 
Attorney  General 
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STATE  COLLEGES:  There  is  nothing  in  the  Missouri 

SCHOOLS:  Constitution  or  statutes  or  the 

United  States  Constitution  prohibi¬ 
ting  the  placing  of  student  teachers 
in  parochial  or  private  schools  as  part  of  the  student  teaching  pro¬ 
grams  at  Northeast  Missouri  State  College. 


OPINION  NO.  56 

February  4,  1970 


Mr.  Clyde  Burch,  General  Counsel  | 

Northeast  Missouri  State  College 
Kirksville,  Missouri  63501 

Dear  Mr.  Burch:  - 

This  letter  is  in  response  to  your  request  Tor  an  official 
opinion  of  this  office  on  the  following  question: 

"...  our  Directors  of  Student  Teaching  have 
inquired  as  to  the  legality  of  placing  unpaid 
practice  teachers  (teacher  interns)  in  paro¬ 
chial  or  private  (non-sectarian  military  acad¬ 
emies).  In  this  situation  our  college  teachers 
do  not  perform  services  at  the  parochial  school 
except  to  furnish  guidance  and  assistance  to 
the  unpaid  teacher  Intern  who  is  not  an  em¬ 
ployee  of  either  the  state  or  the  parochial 
school . " 

You  enclosed  with  your  opinion  request  certain  materials  pro¬ 
viding  a  description  of  the  student  teaching  program  at  Northeast 
Missouri  State  College.  Prom  this  information,  the  following  facts 
concerning  the  program  have  been  obtained.  The  student  teaching 
program  is  part  of  an  overall  program  for  the  preparation  of  public 
school  teachers.  In  fact,  student  teaching  experience  is  a  prereq¬ 
uisite  to  obtaining  the  degree  of  Bachelor  of  Science  in  Education 
from  the  college.  The  facilities  for  student  teaching  are  provided 
by  elementary  and  secondary  schools  throughout  the  State  of  Missouri 
cooperating  with  the  college  as  teacher  education  centers.  These 
schools  provide  typical  situations  in  which  prospective  teachers 
may,  through  observation  and  participation,  learn  teaching  methods 
and  principles  of  administration.  However,  because  of  the  increas¬ 
ing  demand  for  student  teaching  positions,  there  is  a  problem  in 
finding  positions  for  all  student  teachers.  A  student  teacher  is 
not  paid  a  salary.  Each  student  teacher  is  assigned  to  a  cooperat¬ 
ing  teacher  in  a  secondary  or  elementary  school.  The  cooperating 
teacher  assists  and  directs  the  student  teacher.  Near  the  end  of 
the  student  teaching  experience,  the  cooperating  teacher  and  the 


F I  L.  I-  [i 


Mr.  Clyde  Burch 


college  supervisor  confer  together  to  evaluate  the  work  of  the  stu¬ 
dent  teacher.  Each  cooperating  teacher  or  her  school  Is  awarded  a 
sixty-five  dollar  honorarium  by  Northeast  Missouri  State  College. 

College  supervisors  are  members  of  the  academic  divisions  of 
Northeast  Missouri  State  College.  These  supervisors  observe  the 
work  of  student  teachers  and,  during  their  visits  to  the  classroom 
in  which  the  student  teacher  is  working,  confer  both  with  the  co¬ 
operating  teacher  and  the  school  administrator. 

With  the  foregoing  as  a  basic  outline  of  the  student  teaching 
program  at  Northeast  Missouri  State  College,  we  will  now  examine 
whether  there  is  any  Missouri  constitutional  or  statutory  prohibi¬ 
tion  on  placing  student  teachers  in  parochial  or  private  schools. 

The  Missouri  Constitution  prohibits  the  granting  of  public 
money  in  aid  of  any  private  person  or  organization. 

"The  general  assembly  shall  have  no  power  to 
grant  public  money  or  property,  or  lend  or 
authorize  the  lending  of  public  credit,  to 
any  private  person,  association  or  cornoratlon, 
excepting  aid  in  public  calamity,  ..." 

Article  III,  §38(a).  Mo. Const) 

»  «  «  « 

"The  general  assembly  shall  not  have  power: 

"(1)  To  give  or  lend  or  to  authorize  the  giving 
or  lending  of  the  credit  of  the  state  in  aid 
or  to  any  person,  association,  municipal  or 
other  corporation; 

"(2)  To  pledge  the  credit  of  the  state  for  the 
payment  of  the  liabilities,  present  or  prospec¬ 
tive,  of  any  Individual,  association,  municipal 
or  other  corporation;"  (Article  III,  §39(1)  (2), 

Mo. Const. ) 

K  »  »  « 

"No  county,  city  or  other  political  corporation 
or  subdivision  of  the  state  shall  own  or  sub¬ 
scribe  for  stock  in  any  corporation  or  associa¬ 
tion,  or  lend  its  credit  or  grant  public  money 
or  thing  of  value  to  or  in  aid  of  any  corpora¬ 
tion,  association  or  individual,  except  as  pro¬ 
vided  in  this  Constitution."  (Article  VI,  §23, 

Mo . Const . ) 
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These  prohibitions  would  apply  to  Northeast  Missouri  State  College 
and  would  prohibit  it  from  granting  any  money  or  thing  of  value  to 
the  aid  or  assistance  of  any  private  person  or  organization. 

Furthennore,  there  are  two  constitutional  sections  prohibiting 
the  grant  of  any  state  moneys  to  the  aid  of  religious  schools. 

"That  no  money  shall  ever  be  taken  from  the 
public  treasury,  directly  or  indirectly,  in 
aid  of  any  church,  sect  or  denomination  or 
religion,  or  in  aid  of  any  priest,  preacher, 
minister  or  teacher  thereof,  as  such;  and  that 
no  preference  shall  be  given  to  nor  any  dis¬ 
crimination  made  against  any  church,  sect  or 
creed  of  religion,  or  any  form  of  religious 
faith  or  worship."  (Article  I,  §7,  Mo. Const.) 

"Neither  the  general  assembly,  nor  siny  county, 
city,  town,  township,  school  district  or  other 
municipal  corporation,  shall  ever  make  an  ap¬ 
propriation  or  pay  from  any  public  fund  what¬ 
ever,  anything  in  aid  of  any  religious  creed, 
church  or  sectarian  purpose,  or  to  help  to  sup¬ 
port  or  sustain  any  private  or  public  school, 
academy,  seminary,  college,  university,  or 
other  institution  of  learning  controlled  by 
any  religious  creed,  church  or  sectarian  de¬ 
nomination  whatever;  nor  shall  any  grant  or 
donation  of  personal  property  or  real  estate 
ever  be  made  by  the  state,  or  any  county,  city, 
town,  or  other  municipal  corporation,  for  any 
religious  creed,  church,  or  sectarian  purpose 
whatever."  (Article  IX,  §8,  Mo. Const.) 

With  the  exception  of  the  sixty-five  dollar  payment  to  the 
cooperating  teacher,  the  placing  of  student  teachers  in  private  or 
parochial  schools,  pursuant  to  the  program  outlined  above,  would 
not  Involve  the  payment,  grant,  gift  or  donation  by  Northeast 
Missouri  State  College  of  public  money  or  thing  of  value  to  a  pri¬ 
vate  or  parochial  school.  Therefore,  we  do  not  believe  that  the 
program  would  violate  any  of  the  foregoing  constitutional  prohibi¬ 
tions  on  furnishing  state  aid  to  private  or  parochial  schools  or 
to  private  persons.  Furthermore,  we  find  it  difficult  to  determine 
whether  any  benefit  in  a  form  other  than  monetary  would  flow  from 
Northeast  Missouri  State  College  to  a  private  or  parochial  school. 
However,  assuming  that  there  is  such  a  benefit  conferred  on  the  pri¬ 
vate  or  parochial  school  by  the  presence  in  the  classroom  of  a  stu¬ 
dent  teacher,  the  analysis  which  follows  pertaining  to  the  sixty-five 
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dollar  honorarium  awarded  to  the  teacher  or  the  school  In  which  the 
student  teacher  Is  placed  would  also  apply  to  such  other  benefit 
regardless  of  form. 

In  Klntzele  v.  City  of  St.  Louis,  3^7  S.W.2d  695  (Mo.  en  banc 
1961),  plaintiffs  contended  that  the  sale  of  land  under  the  Redeve¬ 
lopment  Law  (Chapter  99,  RSMo  1959)  to  a  private  sectarian  school 
violated  the  state  constitutional  prohibitions  against  use  of  publi 
funds  in  aid  of  religion.  The  court  ruled  against  this  contention 
quoting  from  a  decision  of  the  New  York  Court  of  Appeals  involving 
a  similar  sale  to  Fordham  University. 

".  .  . ' [S]ince  this  sale  Is  an  exchange  of  con¬ 
siderations  and  not  a  gift  or  subsidy,  no  "aid 
to  religion"  is  Involved  and  a  religious  cor- 
Doration  cannot  be  excluded  from  bidding. ' 

.  .  JA.  at  700 

The  student  teaching  program  of  Northeast  Missouri  State  Col¬ 
lege,  described  above,  involves  an  agreement  betv/een  the  college 
and  the  cooperating  secondary  or  elementary  school  that  the  student 
teacher  will  be  permitted  to  assist  a  qualified  teacher  and  thereby 
obtain  valuable  on-the-spot  experience.  In  exchange  for  this  op¬ 
portunity,  the  college  agrees  to  pay  the  sixty-five  dollar  hono¬ 
rariums.  Also,  the  cooperating  school  receives  whatever  benefit 
there  is  from  having  the  student  teacher  in  the  classroom  with  the 
regular  teacher.  In  the  words  of  the  New  York  Court  quoted  above, 
we  believe  this  represents  an  exchange  of  considerations  and  that 
no  aid  to  religion  is  involved.  As  a  matter  of  fact,  it  would  ap¬ 
pear  that  the  benefit  accruing  to  the  college's  student  teaching 
program  and  to  the  student  teacher  far  outweighs  any  benefit  flow¬ 
ing  to  the  cooperating  school. 

We  are  enclosing  herewith  conies  of  Opinion  No.  l6^,  June  2, 
1966,  and  Opinion  No.  35^,  December  19,  1958,  in  which  this  office 
has  applied  this  "contract"  theory  in  ruling  on  other  questions  in 
this  area. 

Furthermore,  we  do  not  believe  that  this  student  teaching  pro¬ 
gram  conflicts  with  the  establishment  clause  of  the  United  States 
Constitution.  "Congress  shall  make  no  law  respecting  an  establish¬ 
ment  of  religion.  ..."  First  Amendment,  United  States  Constitu¬ 
tion.  This  mandate  has  been  made  fully  applicable  to  the  states 
by  the  Fourteenth  Amendment  to  the  United  States  Constitution. 
Cantwell  v.  Connecticut,  310  U.S.  296  (19^0).  In  Abington  School 
District  V.  Schempp,  37^  U.S.  203  (1963),  the  Supreme  Court  of  the 
United  States  stated  the  test  to  be  used  to  distinguish  between  for 
bidden  involvement  of  the  state  with  religion  and  those  permitted 
by  the  establishment  clause. 
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"...  The  test  may  be  stated  as  follows:  what 
are  the  purpose  and  the  primary  effect  of  the 
enactment?  If  either  Is  the  advancement  or  In¬ 
hibition  of  religion  then  the  enactment  exceeds 
the  scope  of  legislative  power  as  circumscribed 
by  the  Constitution.  That  Is  to  say  that  to 
withstand  the  strictures  of  the  Establishment 
Clause  there  must  be  a  secular  legislative  pur¬ 
pose  and  a  primary  effect  that  neither  advances 
nor  Inhibits  religion.  ..."  W.  at  222 

VJe  see  no  basis  to  argue  that  the  purpose  and  primary  effect  of  the 
student  teacher  program  have  anything  to  do  vilth  religion. 

CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  office  that  there  Is 
nothing  In  the  Missouri  Constitution  or  statutes  or  the  United 
States  Constitution  prohibiting  the  placing  of  student  teachers 
In  parochial  or  private  schools  as  part  of  the  student  teaching 
program  at  Northeast  Missouri  State  College. 

The  foregoing  opinion,  which  I  hereby  approve,  v/as  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DAMPORTH 

Attorney  General 

Enclosures:  Op.  No.  l64 

6-2-66,  V/heeler 

Op.  No.  35^ 

12-19-68,  Morton 


ANSWER  BY  LETTER:  Ashby 


March  17,  1970 


Honorable  'nioaaae  R.  OilBore 
Proseouting  Attonwy 
Scott  County 
217  South  Klngshlghway 
Sikeotont  Mlssouz*!  63^1 

Dear  Nr.  Oilnoret 

This  letter  is  written  to  answer  yoxu:  question  on  the 
conputatlon  of  the  interest  that  should  be  oharged  on  **eertif- 
ioates  of  pxuxhase*'  of  real  estate  at  delinquent  tax  sales. 

As  you  noted  In  your  letter#  Section  lAO.290#  V.A.M.S,# 
proYldes  the  oertiflcate#  aaong  other  things#  shall  oontaln 
the  rate  of  interest  that  such  certificate  shall  bear#  which 
rate  of  intereat  shall  not  exceed  the  sub  of  ten  per  cent  per 
azuiuai.*'  Section  lA0,340#  V.A.M.S.#  provides  for  ^'interest  at 
the  rate  specified  in  such  certificate#  not  to  exceed  ten  per 
cent  annually," 

The  interest  would  begin  to  zntn  from  date  of  the  certifi¬ 
cate,  Stewart  v.  Brooks#  ITNo,)  26  No,  62#  l.c.  65,  It  is  a 
fasdLliar  rule  of  law  that  '^interest  generally  is  coaputed  to 
the  tisM  the  debt  is  paid  or  SMrged  in  a  judgnent,"  (47  C.J.S, 
Section  4l#  p,  33  n.  21 }•  Therefore#  the  right  to  interest 
would  nonsslly  terminate  when  the  money  is  "paid  over  to  the 
county  collector#  for  use  of  the  purchases#  his  heirs  or  sis- 
signs^  as  provided  in  Section  140,340#  V.A.N.S, 

Accordingly#  it  is  otnr  view  that  interest  on  a  "eertifi- 
cate  of  pur^iase"  would  be  oosgmted  by  allowing  the  interest 
rate  specified  in  the  certificate  (but  not  in  excess  of  ten 
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p«r  e«nt)  as  provldad  in  Saotion  140.340  from  tha  data  of  aala 
and  paymant  by  tha  purehasar  of  hla  bid  until  tha  data  whan 
tha  nonay  for  radamptlon  la  paid  orar  to  tha  oounty  oollaotor. 

Youra  vary  truly^ 


JOHN  C.  DANFORTH 
Attomay  Qenaral 
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Junior  colleges  organized  pursuant 
to  the  provisions  of  Section  178.770 
to  178.890,  RSMo  1967  Supp.,  are  not 
subject  to  the  provisions  of  the 
Teacher  Tenure  Act,  Sections  168.102 
to  168.130  V.A.M.S. 


OPINION  NO.  59 


17,  1970 

Honorable  John  C.  Ryan 
State  Senator — 28th  District 
Rural  Route  3,  Walnut  Hills 
Sedalla,  Missouri  65301 

Dear  Senator  Ryan: 

This  letter  is  in  response  to  your  request  for  the  opinion 
of  this  office  on  whether  the  Teacher  Tenure  Act  is  applicable 
to  the  Junior  colleges  of  the  State  of  Missouri.  The  Teacher 
Tenure  Act  was  enacted  as  House  Bill  No.  120  of  the  75th  General 
Assembly  and  has  been  renumbered  by  the  Revlsor  of  Statutes  as 
Sections  168.102  to  I68.13O.  The  effective  date  of  such 
act  is  July  1,  1970.  See  Section  168.102,  V.A.M.S. 

The  statutory  orovlslons  pertaining  to  Junior  college  district 
are  Section  178.770* to  178. 890,  RSMo  1967  Supn. 

Section  178.770  states  in  part: 

”2.  When  a  district  is  organized,  it  shall 
be  a  body  corporate  and  a  subdivision  of  the 
state  of  Missouri  and  shall  be  known  as  'The 

Junior  College  District  of  . 

Missouri'  and,  in  that  name,  may  sue  and  be 
sued,  levy  and  collect  taxes  within  the  limi¬ 
tations  of  sections  178.770  to  178. 890,  issue 
bonds  and  possess  the  same  corporate  powers 
as  common  and  six-director  school  districts 
In  this  state,  other  than  urban  districts, 
except  as  herein  otherwise  provided. " 

(Emphasis  added.) 

At  the  outset,  we  note  that  the  Teacher  Tenure  Act  does  not 
expressly  pertain  to  Junior  college  districts  and  would  apply  to 
Junior  college  districts  only  if  the  Teacher  Tenure  Act  constituted 
a  grant  of  corporate  powers  to  Junior  college  districts  not  other¬ 
wise  provided  such  districts  by  Sections  178.770  to  178. 890. 
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In  this  respect,  we  note  that  Section  178.860,  RSMo  1967 
Supp.,  provides: 

’’The  board  of  trustees  shall  appoint  the 
employees  of  the  Junior  colle.sre,  define 
and  assl<>;n  their  po;>rers  and  duties  and 
fix  their  compensation.  All  certificated 
personnel  shall  be  members  of  the  public 
school  retirement  system  of  Missouri  under 
the  provisions  of  section  I69.OIO,  RSMo.” 

By  this  section  the  board  of  trustees  of  a  Junior  collepre 
district  Is  granted  the  specific  authority  to  appoint  teachers. 
Therefore,  this  corporate  power  has  been  "otherwise  provided" 
to  Junior  college  districts  and  need  not  be  obtained  by  reference 
from  the  statutory  sections  pertaining  to  common  and  six-director 
school  districts. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  Junior  colleges 
organized  pursuant  to  the  provisions  of  Section  178.770  to  178. 890, 
RSMo  1967  Supp.,  are  not  subject  to  the  provisions  of  the  Teacher 
Tenure  Act,  Sections  168.102  to  163.130  V.A.M.S. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  D.  Brook  Bartlett. 

^  Yours  very  truly , 

JOHN  C.  DANFORTH 
Attorney  General 


2 


ESCHEAT: 

INSURANCE: 


There  are  no  laws  of  Missouri  requiring 
escheat  of  funds  held  by  insurance  com¬ 
panies  currently  doing  business. 


September  30,  1970 


OPINION  NO.  63 


Mr.  William  Y.  McCaskill 
Superintendent 
Division  of  Insurance 
Department  of  Business 
and  Administration 
100  East  Capitol 
Jefferson  City,  Missouri  65101 

Dear  Mr.  McCaskill: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  concerning  the  escheat  laws  of  the  State 
of  Missouri.  The  question  raised  is  as  follows: 

"It  has  come  to  the  attention  of  the  Superin¬ 
tendent,  Division  of  Insurance,  by  reason  of 
examination  into  the  financial  affairs  of 
Missouri  domiciled  insurance  companies  and 
foreign  insurance  companies  licensed  to  do 
business  in  the  State  of  Missouri,  that  some 
companies  have  established  reserves  or  lia¬ 
bility  accounts  for  funds  represented  by  un¬ 
cashed  checks  of  the  company  payable  to 
various  persons  for  dividends,  premium  refunds, 
claims  and  the  like.  Oftentimes  these  funds 
are  maintained  in  these  reserve  accounts  for 
many  years. 

"Question  has  arisen  whether  or  not  there  are 
any  Missouri  Laws  requiring  the  ultimate  es¬ 
cheat  of  these  funds  to  the  State  of  Missouri 
or  if  there  are  any  procedures  by  which  the 
funds  can  be  escheated  to  the  State." 

As  we  understand  the  request,  the  funds  in  question  are  in  the 
possession  of  companies  currently  doing  business  and  not  in  the 
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process  of  liquidation.  Section  375.760,  RSMo  1969,  sets  forth  a 
procedure  to  be  followed  in  cases  where  an  insurance  company  is 
being  liquidated,  but  this  procedure  is  not  available  in  any  other 
situation.  Likewise,  Section  379.395  contains  a  provision  for  es¬ 
cheat  of  certain  funds  held  by  the  Superintendent  of  Insurance 
arising  from  a  determination  of  unreasonable  rates  charged  by  cer¬ 
tain  insurance  companies,  but  this  does  not  apply  to  the  factual 
situation  involved  here. 

General  provisions  relating  to  escheats  are  found  in  Chapter 
470,  RSMo  1969.  These  provisions  are  limited  to  certain  cases  as 
expressed  therein,  being  mainly  those  arising  out  of  administration 
of  estates  of  deceased  persons,  receiverships,  sheriffs'  sales,  and 
funds  in  custody  of  courts.  None  of  these  would  be  applicable  to 
the  factual  situation  outlined  in  your  letter. 

In  brief,  there  are  no  statutory  provisions  in  Missouri  which 
govern  the  type  of  case  mentioned  in  the  request,  and  escheat  would 
occur  only  if  there  is  a  body  of  nonstatutory  law  applicable  to 
these  facts. 

In  this  regard,  the  Attorney  General's  Office  rendered  Opinion 
No.  203  to  the  Honorable  Maurice  Schechter  February  27,  1968,  in 
which  it  was  found  that  any  unclaimed  assets  of  a  liquidating  cor¬ 
poration  will  escheat  to  the  State  of  Missouri  under  the  common  law. 
The  principal  authority  for  this  conclusion  appears  to  be  State  ex 
rel.  McDowell  v.  Libby,  175  S.W.2d  171  (K.C.App. 1943)  where  it  was 
held  that  at  common  law  a  dissolved  corporation's  property  escheated 
to  the  Crown,  all  debts  due  to  or  from  it  were  extinguished  and  all 
pending  suits  and  actions  by  and  against  it  were  abated.  The  cor¬ 
poration  involved  there  was  in  liquidation  following  a  forfeiture  of 
its  charter. 

There  is  nothing  in  our  prior  opinion  or  the  authority  cited 
therein  indicating  that  there  is  a  common  law  escheat  in  cases  where 
the  corporation  is  in  good  standing  and  currently  engaged  in  business. 
Likewise,  the  common  law  principle  of  escheat  was  applied  to  property 
of  the  liquidating  corporation  rather  than  to  property  of  a  third 
party  held  by  the  corporation. 

We  are  not  aware  of  any  case  which  holds  there  is  an  escheat  at 
common  law  of  property  owned  by  a  person  who  cannot  be  located  and 
held  by  a  company  currently  engaged  in  business.  Many  states  have 
remedied  this  situation  by  adopting  legislation  covering  the  disposi¬ 
tion  of  unclaimed  property  generally.  Such  legislation  was  presented 
to  the  General  Assembly  of  Missouri  at  the  last  session  but  failed  to 
pass . 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  there  are  no 
laws  of  Missouri  requiring  escheat  of  funds  held  by  insurance  companies 


Mr.  William  Y.  McCaskill 


currently  doing  business. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


REVENUE  BONDS:  The  municipality  of  Oak  View  has  the 

CITIES,  TOWNS  &  VILLAGES:  authority  to  conduct  a  bond  election 

SEWERS:  for  the  Issuance  of  revenue  bonds  to 

extend  and  improve  a  sewerage  system. 
The  municipality  may  impose  user  charges  on  those  persons  connected 
with  the  system,  and  need  not  tax  vacant  land  within  the  city  for 
the  support  of  the  sewerage  system. 


March  2,  1970 


Honorable  Phillip  H.  Snowden 
State  Representative 
District  No,  86 
313  Armour  Road 

North  Kansas  City,  Missouri  64116 


Dear  Representative  Snowden: 

Your  recent  opinion  request  inquired: 

1.  Whether  the  City  of  Oak  View  possessed  the 
authority  to  conduct  a  bond  election  for  the 
issuance  of  revenue  bonds  for  construction  of 
a  sewer  system,  and; 

2.  Whether  it  is  legal  to  require  payment  only 
from  the  persons  actually  using  the  sewer  and 
not  charge  all  of  the  vacant  property  within 
the  village? 

The  ballot  in  the  special  election  in  Oak  View  August  26,  I969, 
provided,  in  part,  as  follows: 

"Shall  the  following  be  adopted: 

"Proposition  to  issue  the  sewerage  system  reve¬ 
nue  bonds  of  the  Village  of  Oak  View,  Missouri, 
to  the  principal  amount  of  $185,000  for  the  pur¬ 
pose  of  extending  and  Improving  the  sewerage 
system  of  said  Village  by  constructing  lateral 
sewers,  ..." 

Statutory  authority  for  the  City  of  Oak  View  to  construct  and 
maintain  a  sewerage  system  is  granted  by  Section  250.010,  RSMo  1959. 
That  statutory  provision  states,  in  part: 

"1.  In  addition  to  all  powers  granted  by  law 
and  now  possessed  by  cities,  towns  and  villages 
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In  this  state  for  the  protection  of  the  public 
health,  any  city,  town  or  village,  whether 
organized  under  the  general  law  or  by  special 
charter  or  constitutional  charter,  and  any  sewer 
district  organized  under  chapter  249,  RSMo,  as 
that  chapter  now  exists,  or  as  it  may  be  amended, 
is  hereby  authorized  to  acquire,  construct,  im¬ 
prove  or  extend  and  to  maintain  and  operate  a 
sewerage  system  and  to  provide  funds  for  the 
payment  of  the  cost  of  such  acquisition,  con¬ 
struction,  Improvement  or  extension  and  opera¬ 
tion  as  hereinafter  provided.  Such  sewerage 
system  may  be  constructed  and  operated  either 
within  or  without  the  corporate  boundaries  of 
any  such  city,  town  or  village  or  sewer  district." 

The  provisions  relevant  to  the  financing  of  sewerage  systems 
extended  and  Improved  by  cities  are  stated  in  Section  250.040,  RSMo 
1959.  That  section  provides: 

"The  cost  to  any  such  city,  town  or  village  of 
acquiring,  construction.  Improving  or  extending 
a  sewerage  system  or  a  combined  waterworks  and 
sewerage  system  may  be  met: 

"(1)  Through  the  expenditure  by  any  such  city, 
town  or  village  of  any  funds  available  for  that 
purpose ; 

"(2)  Through  the  Issuance  of  bonds  for  that 
purpose  of  the  city,  town  or  village  payable 
from  taxes  to  be  levied  by  such  city,  town  or 
village ; 

"(3)  Prom  the  proceeds  of  special  assessments 
levied  and  collected  in  accordance  with  law; 

"(4)  From  any  other  funds  which  may  be  obtained 
under  any  law  of  the  state  or  of  the  United 
States  for  that  purpose;  or 

'(5)  From  the  proceeds  of  revenue  bonds  of  such 
city,  town  or  village,  payable  solely  from  the 
revenues  to  be  derived  from  the  operation  of 
such  sewerage  system  or  combined  waterworks  and 
sewerage  system  or  from  any  combination  of  any 
or  all  such  methods  of  providing  funds . " 


Honorable  Phillip  H.  Snowden 


Therefore,  statutory  authority  exists  permlttlnjj;  cities  to  extend 
and  Improve  sewerage  systems  and  Issue  revenue  bonds  to  finance 
such  systems . 

Statutory  authority  also  exists  for  the  levying  of  user  charges 
upon  those  using  the  sewerage  system.  See  Section  250.040  (5)*  RSMo 
1959,  quoted  supra.  That  provision  basically  provides  that  the  reve¬ 
nues  derived  from  the  operation  of  the  sewerage  system  are  to  be 
used  to  redeem  the  revenue  bonds  Issued  to  extend  and  Improve  the 
system. 

Section  250.100,  RSMo  1959,  authorizes  a  city  to  levy  user 
charges  to  pay  the  revenue  bonds  issued  for  the  Improvement  and  ex¬ 
tension  of  the  system.  This  statutory  provision  provides.  In  rele¬ 
vant  part,  that  the  bonds  may  be  payable  from  the  revenue  derived 
from  the  operation  of  the  entire  sewerage  system  of  the  city  or 
from  revenue  derivea  from  the  operation  of  the  sewerage  system  in 
a  particular  locality.  The  bond  election  ballot  stated  that: 

"...  the  cost  of  operation  and  maintenance 
of  said  sewerage  system  and  the  principal  of 
and  interest  on  said  sewerage  system  revenue 
bonds  to  be  payable  from  the  revenues  derived 
by  said  Village  from  the  operation  of  its 
sewerage  system." 

The  foregoing  statement  as  to  the  source  of  payment  for  the  revenue 
bonds  Is  consistent  with  the  authority  granted  by  Section  250.100, 
RSMo  1959,  for  extending  or  improving  sewerage  systems. 

Section  250.120,  RSMo  1959,  expressly  directs  a  municipality 
to  Impose  user  charges  on  those  connected  to  the  sewerage  when  reve¬ 
nue  bonds  are  Issued.  That  section  specifically  states: 

"1.  It  shall  be  the  mandatory  duty  of  any 
city,  town  or  village  or  sewer  district  which 
shall  Issue  revenue  bonds  pursuant  to  this 
chapter  to  fix  and  maintain  rates  and  make 
and  collect  charges  for  the  use  and  services 
of  the  system  for  the  benefit  of  which  such 
revenue  bonds  were  issued,  sufficient  to  pay 
the  cost  of  maintenance  and  operation  thereof, 

I? 

•  •  • 

This  section  also  directs  the  imposition  of  user  charges  even  if 
the  sewerage  system  had  been  financed  by  other  means  previously. 

Further  authority  permitting  the  imposition  of  user  charges 
is  found  in  Sections  250.140  and  250.150,  RSMo  1959.  The  language 
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in  these  sections  clearly  indicates  that  the  recipients  of  sewerage 
service  are  to  pay  for  these  services  through  user  charges .  There¬ 
fore  it  is  clear  that  the  municipality  could  impose  user  charges  on 
those  persons  connected  to  the  sewers  and  is  in  no  way  required  als 
to  levy  charges  on  vacant  property  within  the  municipality. 

The  decision  of  City  of  Maryville  v.  Cushman,  2^9  S.W.2d  3^7 
[8]  (Mo.  1952),  construing  Chapter  250,  the  chapter  authorizing  a 
construction  of  sewerage  systems,  stated  that  it  is  permissible  for 
a  city  to  levy  a  user  charge  on  those  connected  to  the  sewerage  fa¬ 
cility  and  that  the  sewerage  system  need  not  be  maintained  by  gene¬ 
ral  taxation.  That  decision  stated: 

.  .  .  It  is  first  contended  the  respondent  city 
may  not  now  make  a  charge  for  the  use  of  a  pre¬ 
sently  existing  sewer  system  where  no  such  charge 
for  such  sewer  use  has  been  heretofore  made. 

.  .  .  V/e  find  any  number  of  well-reasoned  cases 
to  the  effect  that  such  charges  may  be  consti¬ 
tutionally  made."  (at  353) 

After  citing  numerous  other  cases,  the  court  continued: 

"...  Authorities  upholding  the  right  of  mu¬ 
nicipalities  to  levy  a  charge  for  the  use  of 
the  city  sewerage  system  could  be  multiplied. 

But  the  above  are  sufficient.  The  rule  of  the 
above  cited  cases  is  that  the  original  construc¬ 
tion  of  a  sewerage  system  does  not  bind  the  city 
to  forever  maintain  it  from  general  taxation, 
nor  may  it  be  implied  that  a  citizen  may  for¬ 
ever  use  the  sewerage  system  without  charge, 
and  that  a  charge  may  therefore  be  made  for 
the  use  of  the  sewerage  facility,  'a  benefit 
distinct  from  that  originally  conferred  by 
building  it.’  The  respondent  city  by  hereto¬ 
fore  maintaining  its  sewerage  system  through 
taxation  did  not  impliedly  or  otherwise  bind 
itself  never  to  charge  for  its  use.  Such  sewer¬ 
age  charges  are  but  charges  for  a  service  ren¬ 
dered.  .  .  ."  (at  353) 

Indeed,  the  concept  of  revenue  bonds  embodies  the  principle  that 
the  recipients  of  the  service,  and  not  the  public  at  large,  are  to 
bear  the  costs  Incurred  in  rendering  the  service. 
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It  is  the  conclusion  of  this  office  that  the  municipality  of 
Oak  View  has  the  authority  to  conduct  a  bond  election  for  the  Issu¬ 
ance  of  revenue  bonds  to  extend  and  Improve  a  sewerage  system. 

The  municipality  may  impose  user  charges  on  those  persons  con¬ 
nected  with  the  system,  and  need  not  tax  vacant  land  within  the  city 
for  the  support  of  the  sewerage  system. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
for  me  by  my  Assistant,  Peter  H.  Huger. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTY  ASSESSORS:  For  purposes  of  the  Social  Security  Act: 

COUNTY  CLERKS:  1.  Coxinty  clerks  and  county  assessors  are 

SOCIAL  SECURITY:  employees  of  the  counties  and  township 

TOWNSHIP  COLIECTORS:  collectors  are  employees  of  the  townships 

wherein  they  were  elected  to  office.  They 
are  not  "Joint  employees"  of  several  political  entitles.  2.  A 
township  collector  Is  an  official  of  the  township.  3*  Fees  derived 
by  a  township  collector  from  collecting  school  taxes  do  not  consti¬ 
tute  "wages"]  therefore,  a  township  Is  not  responsible  for  reporting 
and  paying  the  employer's  share  of  the  Social  Security  Tsjc  thereon. 


OPINION  NO.  65 


June  11,  1970 

Honorable  John  C.  Vaughn 
Comptroller  &  Budget  Director 
State  Capitol  Building 
Jefferson  City,  Missouri  651OI 

Dear  Mr.  Vaughn: 

This  official  opinion  Is  Issued  In  response  to  the  request 
contained  In  your  letter  concerning  the  reporting  of  fees  for  social 
security  purposes  paid  county  clerks  and  county  assessors  by  both 
the  state  and  the  county  and  fees  paid  township  collectors  by  the 
townships,  counties  and  state. 

More  specifically,  the  questions  raised  are  as  follows : 

1.  "Are  these  Individuals  considered  a  'Joint 
employee'  and  the  present  maximum  of  $7>300  re¬ 
ported  In  aggregate  or  should  maximum  deductions 
amd  maximum  reportings  be  made  separate  by  each?" 

2.  "in  addition  Is  the  Township  Collector  con¬ 
sidered  to  be  an  official  of  the  Township?" 

3.  "Is  the  Township  responsible  for  reporting 
and  paying  the  matching  portion  of  contributions 
due  on  fees  derived  from  collecting  school  taxes 
by  the  Collector?" 

Although  services  performed  In  the  employ  of  a  state  or  political 
subdivision  thereof  are  expressly  exempt  from  the  provisions  of  the 
Social  Security  Act  (Section  410(a)(7)),  the  benefits  of  Title  2  of 
the  Act  and  the  taxes  Imposed  by  the  Internal  Revenue  Code  In  con¬ 
nection  therewith  may  be  extended  to  the  states,  their  political 
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subdivisions  and  the  employees  thereof  by  appropriate  agreements 
with  the  Secretary  of  Health,  Education  and  Welfare.  The  State  of 
Missouri  has  entered  into  such  an  agreement  in  conformity  with 
Section  218  of  the  Social  Security  Act  and  the  enabling  law  of 
Missouri  (Section  IO5.30O  et  seq.,  RSMo  1939 >  as  amended). 

A  determination  of  the  status  of  the  officials  In  question  as 
well  as  the  rights  and  obligations  of  the  state  and  Its  political 
subdivisions  requires  an  Interpretation  of  the  Social  Security  Act, 
the  Missouri  statute  and  the  Section  218  Agreement.  It  entails  also 
a  consideration  of  other  Missouri  statutes  and  general  principles  of 
law  applicable  to  the  problem. 

The  nature  or  character  of  these  offices  and  the  duties  to  be 
performed  by  the  holders  thereof  are  prescribed  by  the  constitution 
and  statutes . 

Chapter  51>  RSMo  1959j  relating  to  county  clerks  provides: 

"In  each  county  of  this  state  there  shall  be  an 
office  of  clerk  of  the  county  court,  to  be  styled 
'The  Office  of  the  Clerk  of  the  County  Court.' 

(Section  51«010)- 

"At  the  general  election  in  the  year  19^6,  and 
every  four  years  thereafter,  the  qualified 
electors  of  the  county  at  large  In  each  county 
In  this  state  shall  elect  a  clerk  of  the  county 
court,  who  shall  be  commissioned  by  the  governor 
and  who  shall  hold  his  office  for  a  term  of  four 
years  aind  until  his  successor  Is  duly  elected  or 
appointed  and  qualified.  Each  clerk  of  the 
county  court  shall  enter  upon  the  duties  of  his 
office  on  the  first  day  of  January  next  after 
his  election."  (Section  51*020). 

It  Is  further  provided  that  the  county  clerk  shall  give  bond 
conditioned  upon  faithful  performance  of  the  duties  of  his  office, 
(Section  51*070,  RSMo  1959)  and  shall  take  and  subscribe  to  an  oath 
to  support  the  Constitution  of  the  United  States  and  of  the  State  of 
Missotirl  and  demean  himself  faithfully  in  office.  (Section  51*o6o, 

RSMo  1959)*  The  duties  of  the  county  clerk  as  set  forth  In  the 
statutes  need  not  be  considered  in  detail  herein.  It  being  sufficient 
to  observe  that  these  duties  relate  to  business  matters  affecting  the 
county  In  which  the  clerk  serves. 

Chapter  53,  RSMo  1959»  relating  to  county  assessors,  contains 
authority  for  election  of  this  official  by  the  qualified  voters  In 
each  covinty  and  sets  forth  requirements  of  oath  and  bond*  The  oath 
charges  that  he  will  demean  himself  faithfully  In  office  and  assess 
all  of  the  real  and  tangible  personal  property  In  the  county. 

(Section  53*020,  RSMo  1959)*  The  duties  of  the  county  assessor  relate 
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to  business  naatters  of  the  county  which  he  serves. 

Chapter  65,  RSMo  1959,  relating  to  township  organization 
coiintles  states: 

"The  citizens  of  the  several  townships  In  all 
counties  having  adopted  the  township  organiza¬ 
tion  law  of  this  state  ♦  *  *  shall  assemble 

*  ♦  *  for  the  purpose  of  electing  township 
officers  *  *  *  "  (Section  65.060). 

»  «  « 

"There  shall  be  chosen  at  the  biennial  election 
In  each  township  *  ♦  ♦  one  township  collector, 

♦  *  *  "  (Section  65.110), 

The  collector  must  furnish  bond  conditioned  upon  faithful  and 
punctual  collection  and  payment  of  all  state,  county,  township  and 
other  revenue.  Including  school  taaes,  and  that  he  will  In  all 
things  faithfully  perform  all  the  duties  of  the  office  of  township 
collector  according  to  law.  (Section  65.460).  The  duties  of  this 
official  are  expressly  set  forth  In  the  constitution  aund  statutes 
and  relate  to  business  transacted  within  the  township. 

While  the  law  Imposes  on  these  county  officials  certain  duties 
for  the  benefit  of  the  state  as  well  as  the  county,  and  township 
collectors  have  a  statutory  duty  to  collect  state,  county  and  school 
taxes  as  well  as  township  taxes,  they  are  nonetheless  officers  only 
of  the  political  subdivisions  wherein  they  are  elected.  Their  duties 
extend  only  to  the  boundaries  of  the  subdivisions  and  are  not  by  any 
means  statewide  In  character.  The  work  performed  for  the  state  as 
required  by  statute  relates  only  to  matters  which  must  be  performed 
In  the  county  or  township  respectively,  and  as  to  the  county  functions 
handled  by  township  officials  they  are  restricted  to  township  boundaries 
and  not  to  the  county  as  a  whole. 

The  Supreme  Court  of  Missouri  has  made  It  clear  that  state 
officers  must  have  statewide  functions.  In  State  ex  rel.  Kirks  v. 

Allen,  Mo. 1952,  250  S.W.2d  348,  the  court  held  as  follows: 

"Relator  next  contends  that  Jurisdiction  Is  here 
In  that  Sec.  3,  Art.  V,  V.A.M.S.  vests  In  this 
court  appellate  Jurisdiction  in  all  cases  in 
which  'any  state  officer  as  such  Is  a  party'; 
and  that  respondent  prosecuting  attorney,  a  party 
In  his  official  capacity.  Is  a  'state  officer.' 

True,  there  has  been  delegated  to  respondent,  a 
duly  qualified  and  acting  prosecuting  attorney, 
some  substantial  part  of  the  state's  sovereign 
power,  to  be  Independently  'exercised  with  some 
continuity  and  without  control  of  a  superior 
power  other  than  the  law. '  See  State  ex  rel. 

Webb  v.  Plgg,  249  S.W.2d  435,  decided  by  this 
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court  en  banc,  June  9>  1952.  Yet  that  is  not 
the  determinative  factor  as  to  our  Jurisdiction 
under  Sec.  3>  Art.  V. 

"In  State  ex  rel.  Rucker  v.  Hoffman,  Judge,  313 
Mo. 667 >  288  S.W.16,17  (wherein  it  was  held  that  a 
circuit  Judge  was  not  a  'state  officer'  under  the 
constitutional  provision  prescribing  appellate 
Jurisdiction),  we  said  that  no  officer  is  a  'state 
officer'  under  such  constitutional  provision  'un¬ 
less  his  official  duties  aind  functions  are  coexten¬ 
sive  with  the  boundaries  of  the  state.'  The  ruling 
in  the  Hoffman  case  has  since  been  followed  in  State 
ex  rel.  and  to  use  of  Gorman  v.  Offutt,  Mo. Sup.,  9 
S.W.2d  595;  Bank  of  Darlington  v.  Atwood,  325  Mo. 

123,  27  S.W.2d  1029;  Dietrich  v.  Brickey,  327  Mo. 

189*  37  S.W.2d  428;  and  Pischbach  Brewing  Co.  v. 

City  of  St.  Louis,  337  Mo. 1044,  87  S.W.2d  648. 

"¥e  again  approve,  and  here  apply,  the  rule  applied 
in  those  decisions.  Respondent  prosecuting  attorney's 
official  duties  and  functions  are  not  coextensive  with 
Missouri's  boundaries.  His  rights  and  duties  (to 
exercise  portions  of  the  state's  sovereign  powers) 
are  limited  to  linn  County,  the  county  in  which  he 
was  elected  and  which  he  is  now  serving.  We  hold 
that  he  is  not  a  'state  officer'  within  the  purview 
of  Sec.  3j  Art.  V." 

Likewise  in  Hasting  v.  Jasper  County,  Mo.  1926,  282  S.W.700, 
the  court  held : 

"Nor  can  it  be  said  that  probation  officers  are 
state  officers.  We  have  held  that  the  words  'state 
officers'  as  used  in  the  Constitution  refer  to  such 
officers  whose  official  duties  and  fxinctions  are  co¬ 
extensive  with  the  government  of  the  state.  Following 
this  rule,  we  have  held  that  a  sheriff,  deputy  sheriff, 
and  a  clerk  of  a  circuit  court  are  not  state  officers, 
for  the  reason  that  their  Jurisdiction  is  confined  to 
a  county.  State  ex  rel.  Walker  v.  Bus,  36  S.W.636, 

135  Mo. 325*  33  L.R.A.  616;  State  ex  rel.  Holmes  v. 

Dillon,  2  S.W.  4l7,  90  Mo. 229;  State  ex  rel  Bender 
V.  Spencer,  3  S.W.  4l0,  9I  Mo.  206;  State  ex  rel 
Conway  v.  Hiller,  I80  S.W.  538,  266  Mo. 242,  loc. 
cit.  262." 

The  same  rule  appears  to  be  applicable  Insofar  as  the  relation¬ 
ship  between  the  township  collector  and  the  county  is  concerned.  In 
other  words,  the  township  collector  is  ajri  officer  of  the  township 
but  not  of  the  covuity  or  the  state,  and  the  co\mty  clerk  and  county 
assessor  are  officers  of  the  county  but  not  of  the  state  or  township. 

An  opinion  rendered  by  this  office  October  27,  I96I,  issued  to 
Charles  D.  Trigg,  bears  on  the  matter  under  consideration.  We  enclose 
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a  copy  of  such  opinion.  A  portion  of  the  language  of  this  opinion 
reads  as  follows: 

'•  ♦  ♦  ♦  This  raises  the  question  of  whether 
township  officers  may  be  considered  county 
officers  within  the  meaning  of  the  law. 

(House  Bill  635>  7lBt  Qeneral  Assembly).  In 
our  opinion,  a  township  officer  is  not  a 
county  officer  and  therefore  in  no  event 
would  the  provisions  of  the  new  law  be  appli¬ 
cable  to  any  township  officer  even  if  he  other¬ 
wise  met  the  requirements  of  that  law. 

*  *  * 

"*  ♦  *  While  it  is  true  that  township  col¬ 
lectors  collect  tSLxes  for  the  county  and 
state  as  well  as  the  township  itself  (and 
also  must  account  to  the  coxmty  court. 

Section  139-^20),  such  fact  does  not  make  the 
collector  a  county  officer  any  more  than  it 
makes  him  an  officer  of  the  school  district 
by  reason  of  collecting  school  tajces.  ♦  *  ♦  " 

While  the  general  rule  is  that  an  officer  is  not  an  "employee” 
of  the  political  subdivision  or  instrumentality  or  body  which  he 
serves  since  strictly  speaking  there  is  no  employment  relationship 
between  an  officer  and  the  sovereign  which  he  serves.  State  ex  rel. 
Hull  V.  Gray,  91  Mo.App.438  (1902);  State  ex  rel  Zevely  v.  Hackmann, 
300  Mo. 59,  254  S.W.  53  (1923);  State  ex  inf.  Barrett  ex  rel.  Bradshaw 
V.  Hedrick,  29^  Mo. 21,  24l  S.W.  402  (1922);  Section  218(b)(3)  of  the 
Social  Security  Act;  Section  105.300(2),  RSMo  1959i  the  enabling  act, 
and  Paragraph  A(2)  of  the  agreement  between  the  Federal  Government 
and  the  State  of  Missouri  all  provide  that  the  term  "employee"  in¬ 
cludes  elective  suid  appointive  officers  of  the  state  and  elective 
and  appointive  officers  of  any  political  subdivision  of  the  state. 
Therefore,  it  is  clear  that  the  officers  in  question  being  officers 
of  political  subdivisions  are,  for  purposes  of  the  Social  Security 
Act,  employees  of  the  political  subdivisions  as  well.  The  fact 
that  they  are  so  considered  for  social  security  purposes  does  not 
alter  their  duties  or  the  nature  of  their  offices  xinder  state  law. 

Furthermore,  it  is  our  view  that  the  status  or  character  of 
the  offices  of  these  individuals  is  not  changed  by  reason  of  the 
fact  that  part  of  the  compensation  therefor  is  derived  from  the  fees 
deducted  from  moneys  collected  for  the  state  or  county  or  both  as 
the  case  may  be,  or  derived  from  fees  collected  from  some  source 
other  than  the  funds  of  the  particular  political  subdivision  in 
>rtilch  they  are  elected  to  serve.  The  fact  that  these  officers  per¬ 
form  services  imposed  by  statute  for  the  benefit  of  the  state  or  a 
political  subdivision  of  which  they  are  not  eui  officer  and  the  fur¬ 
ther  fact  that  they  collect  fees  or  compensation  therefrom  is  not 
sufficient  under  the  law  to  constitute  an  employment  relationship 
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between  these  parties. 

Section  4lO(J)  of  U.S.C.A.,  relating  to  social  security  taxes, 
reads  as  follows ; 

"The  terra  'eraployee'  raeans  -- 

*  *  * 

"(2)  any  individual  who,  under  the  usual  common 
law  rules  applicable  in  determining  the  employer- 
employee  relationship,  has  the  status  of  an  em¬ 
ployee;  *  *  *  " 

In  Thurston  v.  Hobby,  133  F*  Supp.  205  (U.S.D.C. ,Mo. 1955)>  the 
court  said: 

♦  The  mere  payment  of  wages,  standing  alone, 
is  not  enough  to  establish  the  relationship  of 
employer  and  employee.  *  *  *  No  one  fact  or  cir¬ 
cumstance  is  necessarily  conclusive  of  such  a 
relationship  ,  It  must  be  determined  from  all 
the  surrounding  circumstances  shown  to  exist. 

In  its  common  law  and  usually  accepted  sense, 
such  relationship  is  tested  by  (a)  the  con¬ 
tractual  relationship  of  the  parties;  (b) 
direction  and  control;  (c)  compensation  to  be 
paid  therefor;  and,  (d)  services  rendered. 

*  «  «  " 

Again,  the  basic  ingredient  of  a  master  and  servant  relation¬ 
ship  is  the  right  of  a  master  to  control  physical  activities  of  the 
servamt  or  the  right  to  direct  the  servant  in  regard  to  the  manner 
of  performance.  Coble  v.  Economy  Forms  Corporation,  304  S.W.2d  47. 

In  Knight  v.  Cameron  Joyce  &  Co.,  252  F.2d  103,  it  was  held 
that  vinder  Missouri  law  in  determining  whether  the  relationship  of 
master  and  servajit  exists,  one  of  the  essential  elements  is  the 
right  to  control  the  manner  and  means  of  the  service  being  performed 
as  distinguished  from  controlling  the  ultimate  results  of  the  service. 
See  also  Hammons  v.  Haven,  SBO  S.W.2d  8l4;  Talley  v.  Bowen  Con¬ 
struction  Company,  340  S.W.2d  701;  St.  Francois  County  Savings  St 
Loan  Association  v.  Industrial  Commission,  395  S.W.2d  311- 

In  Anderson  v.  Celebrezze,  U.S.D.C.,  N.D.  of  Indiana,  Lafayette 
Area,  Hammond  Dlv.  No.  147  (11/15/62)  C.C.H.  UIR-1  Fed. Par. 14733 
(CB  1968-SSR  63-5IC)  it  was  held  that  where  a  state  extended  social 
security  coverage  under  an  agreement  pursuant  to  Section  2l8  of  the 
Social  Security  Act  to  employees  of  a  county  but  not  to  employees  of 
a  township  within  such  county,  and  where  pursuant  to  state  law, 
officials  of  the  township  appointed  a  deputy  tax  assessor  who  was 
compensated  by  the  county  but  whose  services  were  performed  under 
the  direct  supervision  and  control  of  the  township  officials,  the 
deputy  tax  assessor  was  an  employee  of  the  township  and  not  an  em¬ 
ployee  of  the  co\inty,  and  since  coverage  was  not  extended  to  em¬ 
ployees  of  the  township,  his  services  were  not  covered  for  social 
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security  benefit  purposes.  In  the  opinion  the  court  said; 

"The  Bureau  of  Old-Age  and  Survivors'  In¬ 
surance  determined  that  the  services  per¬ 
formed  by  plaintiff  as  Deputy  Tax  Assessor 
in  Union  Township,  White  County,  Indiana, 
did  not  constitute  'employment'  as  defined 
in  the  Act;  that  the  remunerations  received 
by  him  for  such  services  were  therefore  not 
'wages'  creditable  to  his  earnings  record, 
and,  therefore,  that  no  benefits  [are  payable] 
to  plaintiffs. 

"It  was  clearly  perceived  by  the  hearing 
examiner  that  although  the  officials  of  White 
County  were  under  the  impression  that  plaintiff 
as  a  Deputy  Union  Township  Assessor  was  covered 
by  the  agreement  providing  coverage  for  employees 
of  White  Coixnty  and  although  the  Attorney  General 
of  Indiana  had  submitted  an  opinion  that  Deputy 
Union  Township  Assessors  were  officers  of  Union 
Township  and  not  of  White  County  neither  of  those 
determinates  could  be  binding  upon  the  defendant, 
rather  the  hearing  examiner  considered  all  the 
factors  relevant  to  the  question  of  plaintiff's 
status,  such  as  by  whom  the  salary  was  paid,  the 
degree  of  control  which  could  be  exercised  over 
him  and  by  whom  in  the  discharge  of  his  duties, 
etc.  There  was  substeintial  evidence  to  support 
the  conclusion  that  although  the  township  offi¬ 
cials  were  paid  from  the  co\inty  treasury,  this 
was  merely  a  matter  of  administrative  convenience 
and  economy  and  that  the  county  could  not  legally 
control  the  exercise  by  the  township  officials  and 
their  employees  of  their  respective  duties,  what¬ 
ever  degree  of  cooperation  there  may  have  been  be¬ 
tween  the  two  political  subdivisions , 

"Such  being  the  case  there  can  be  no  question  but 
that  the  hearing  examiner's  decision  that  plaintiff 
was  an  employee  of  Union  Township  and  not  White 
County  was  supported  by  substantial  evidence  and 
therefore  is  conclusive." 

Judgment  was  entered  for  the  defendant. 

In  the  present  aaatter,  the  county  and  the  township  officials 
being  elective  officers,  there  is  no  contract  of  employment  existing 
outside  the  statutes  regulating  such  offices .  There  is  no  right  on 
the  part  of  the  state,  for  example,  to  terminate  the  emplojrment  rela¬ 
tionship  and  no  control  over  the  performance  of  the' duties  of  the 
officials  of  these  political  subdivisions.  Under  these  circumstances 
it  is  our  view  that  no  employment  relationship  exists  between  these 
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officials  and  the  state  or  between  the  township  collectors  and  the 
counties . 

There  is  nothing  in  the  Social  Security  Act,  the  Statutes  of 
Missouri  or  the  Section  2l8  agreement  between  the  state  and  federal 
government  which  creates  such  an  employer-employee  status  in  this 
situation  except  between  the  officer  and  the  political  subdivision 
in  which  he  is  elected. 

Accordingly,  it  must  be  concluded  that  the  county  collectors 
and  county  assessors  are  officers  and  thus  employees  of  the  coiinty, 
and  the  township  collectors  are  officers  and  thus  employees  of  the 
township  in  each  instance.  They  are  not  employees  of  any  other 
political  entity.  It  follows  that  the  county  is  the  employer  of 
the  coxinty  clerk  and  the  county  assessor  and  the  township  is  the 
employer  of  the  township  collector  for  the  purposes  of  the  Social 
Security  Act,  and  the  reporting  of  fees  or  wages  required  thereby 
should  be  made  on  this  basis. 

Attorney  General  Opinions  rendered  to  Philip  A.  Grimes,  dated 
October  26,  1951  and  November  19,  1951*  holding  that  certain  officers 
are  employees  of  the  state  and  also  employees  of  the  county,  are 
withdrawn. 

The  question  raised  by  your  letter  as  to  the  responsibility 
of  the  township  to  pay  social  security  tax  on  fees  received  by  its 
collector  for  collecting  school  tSLxes  requires  additional  considera¬ 
tion  herein.  This  presents  the  problem  of  what  constitutes  "wages" 
in  addition  to  the  employment  relationship  treated  above. 

Section  3111  of  the  I.R.C.  of  195^  states  as  follows: 

"In  addition  to  other  taxes,  there  is  hereby 
imposed  on  every  employer  an  excise  tax,  with 
respect  to  having  individuals  in  his  employ, 
equal  to  the  following  percentages  of  the  wages 
*  *  *  ”  (Emphasis  supplied). 

Section  3121  of  the  Code  defines  "wages"  as  follows: 

"(a)  Wages.  — For  purposes  of  this  chapter, 
the  term  ‘wages'  means  all  remuneration  for 
employment,  *  *  ♦  " 

Section  105.300(11),  RSMo  1959>  amended,  (enabling  act), 
provides : 


"'Wages',  all  remuneration  for  employment  as 
defined  herein,  including  the  cash  value  of  all 
remuneration  paid  in  any  medium  other  than  cash, 
except  that  the  term  shall  not  Include  that  part 
of  such  remuneration  which,  even  if  it  were  for 
'employment'  within  the  meaning  of  the  Federal 
Insurance  Contributions  Act,  would  not  consti¬ 
tute  'wages'  within  the  meaning  of  that  act." 
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In  the  situation  under  consideration  there  is  an  employer- 
employee  relationship  between  the  township  and  the  township 
collector.  There  is  no  such  relationship  between  the  school 
district  and  the  collector.  The  question  is  therefore  whether 
the  fees  taken  from  taxes  collected  for  the  school  district 
constitute  "wages”  within  the  meaning  of  the  law.  Stated  a 
little  differently,  if  the  remuneration  is  paid  by  a  third  party 
rather  than  an  employer,  does  it  constitute  "wages"  upon  which 
the  tax  is  Imposed? 

Treasury  regulations  relating  to  the  social  security  tax  on 
employers  (P.I.C.A.)  contain  the  following  language: 

” §31* 3111-^  Liability  for  employer  tax 

"The  employer  is  liable  for  the  employer  tax 
with  respect  to  the  waiges  paid  to  his  employees 
for  employment  performed  for  him." 

The  employer  is  liable  for  the  employer  tax  with  respect  to  the 
wages  paid  to  his  employees  for  employment  performed  for  him. 

Section  31»3121(a)-l  of  the  Internal  Revenue  Code  entitled 
"Wages",  reads  as  follows: 

"  *  *  * 

"(b)  The  term  'wages'  means  all  remuneration 
for  employnent  vmless  specifically  excepted 
*  *  *  ^  (Emphasis  supplied) 

The  Federal  Government  has  Issued  a  ruling  (S.S.T.206,C.B. 
1937-2,  ^51)  wherein  it  was  held: 

"  ♦  *  *  In  order  to  constitute  wages  subject  to 
the  Act,  they  must  be  received  for  services  per¬ 
formed  by  an  employee  for  his  employer  in  an  em¬ 
ployment  subject  to  the  Law.  The  bonuses  are  not 
remuneration  performed  for  the  dealers,  (Employer) 
but  are  compensation  for  services  rendered  to  the 
manufacturer  (Third  party).  The  salesmen  (Employees) 
are  not  employees  of  the  manufacturer  and  therefore 
the  bonuses  do  not  constitute  wages  subject  to  the 
Act . " 

In  ajiother  luling  of  the  Federal  Government,  l.e.,  55  SST  56 
(XV  51-8447)  it  was  held  that  where  services  are  performed  by  caddies 
for  members  of  the  M  Club  and  they  are  compensated  either  directly 
or  indirectly  for  such  services  by  the  club  members,  the  club  will 
not  be  required  to  pay  the  tax  Imposed  by  Section  901^  Title  IX  of 
the  Social  Security  Act  with  respect  to  such  payments  to  the  caddies 
even  though  the  caddies  may  be  its  employees.  If,  however,  the 
caddies  perform  any  services  for  the  club  for  which  the  club  Itself 
compensates  them,  the  club  is  subject  to  the  tax  imposed  by  Section 
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901  of  the  Act  with  respect  to  such  employment. 

In  the  matter  under  consideration  the  fees  received  from 
collecting  school  taxes  are  not  paid  by  an  employer  to  an  employee 
for  services  performed  for  the  employer.  The  township  collector  is 
not  an  employee  of  the  school  district  and  therefore  the  fees  do  not 
constitute  wages  subject  to  the  Act. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  for  purposes 
of  the  Social  Security  Act: 

1.  County  clerks  and  county  assessors  are  employees  of  the 
counties  and  township  collectors  are  employees  of  the  townships 
wherein  they  were  elected  to  office.  They  are  not  "Joint  employees" 
of  several  political  entities. 

2.  A  township  collector  is  an  official  of  the  township. 

3.  Pees  derived  by  a  township  collector  from  collecting 
school  taxes  do  not  constitute  "wages";  therefore,  a  township  is 
not  responsible  for  reporting  and  paying  the  employer's  share  of  the 
Social  Security  Tax  thereon. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


£r^c  Xs  * 

OP. -16/27/61-Trigg 


Attorney  General 
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TAXATION  (EXEMPTIONS);  In  a  situation  where  a  private  In- 

•  dividual  conveys  a  parcel  of  real 

estate  to  the  University  of  Missouri 
by  deed  of  gift,  reserving  a  life 
estate  In  himself  which  Is  thereafter 
leased  to  the  University,  the  life  estate  Is  exempt  from  taxation 
only  If  put  to  the  exclusive  use  of  the  University  for  school  purposes 
and  only  If  the  lease  does  not  provide  for  other  than  nominal  rent 
payments  to  the  lessor;  If  not  found  to  be  exempt,  only  the  life 
estate  In  the  hajids  of  the  grantor  Is  subject  to  taxation  and  tax 
sale . 


OPINION  NO.  67 

April  3,  1970 


Honorable  John  W.  Briscoe 
Prosecuting  Attorney 
Knox  County  Court  House 
Edina,  Missouri  63537 


Dear  Mr.  Briscoe: 

This  official  opinion  Is  Issued  in  response  to  your  request 
for  a  ruling  by  this  office  on  the  following  question: 

Where  a  private  Individual  has  conveyed,  by 
deed  of  gift,  a  parcel  of  real  estate  to  the 
University  of  Missouri,  but  has  reserved  a 
life  estate  which  Is  subsequently  leased  to 
the  University,  Is  that  real  estate  subject 
to  taxation;  If  so.  In  what  amount;  and.  If 
taxes  due  were  not  paid,  what  Interest  in  the 
property  would  be  subject  to  levy  and  public 
sale? 

A  two  part  response  Is  necessary  to  properly  dispose  of  your  Inquiry. 
First  to  be  considered  Is  whether  the  real  estate  Involved  Is  ex¬ 
empt  from  taxation.  Secondly,  If  not  exempt,  what  estate  In  the 
land  Is  subject  to  tax  assessment  and,  therefore,  subject  to  tax 
sale? 


In  regard  to  whether  this  real  estate  parcel  Is  tax  exempt, 
certain  rules  are  relevant.  To  begin  with,  all  property  is  subject 
to  taxation  unless  specifically  exempted.  Exemption  claims  are  not 
favored  In  the  law.  Therefore,  unless  the  constitution  and  statutes 
of  the  State  of  Missouri  expressly  exempt  the  property  In  question. 
It  Is  subject  to  taxation.  Bethesda  General  Hospital  v.  State  Tax 
Commission,  396  S.W.2d  631,  633  (Mo.  19b5);  Midwest  bible  A  Mission¬ 
ary  Institute  V.  Sestrlc,  260  S.W.2d  25,  29-36  (Mo.  1953 ) .  However, 
the  construction  of  exemption  statutes  must  be  reasonable,  and  each 
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tax  exemption  case  must  be  decided  upon  its  own  particular  facts,  i^lld- 
west  Bible  &  Missionary  Institute  v.  Sestrlc,  supra  at  30.  The  per- 
son  claiming  the  tax  exemption  has  the  burden  o^*  proof  thereon.  In 
re  First  Nat.  Safe  Deposit  Co.,  173  S.W.2d  ^03,  405  (Mo.  En  Banc 
19^3) .  On  the  other  hand,  exemption  statutes  are  not  to  be  construed 
so  as  to  limit  the  intended  scope  of  the  exemptions  therein  provided. 
St.  Louis  Gospel  Center  v.  Prose,  280  S.W.2d  827,  83O-83I  (Mo.  1955). 

With  these  general  principles  in  mind,  we  should  next  examine 
the  specific  tax  exemption  provision  in  Missouri  law.  Constitutional 
exemption  from  taxation  of  certain  property  is  granted  by  Article 
X,  Section  6,  and  Article  III,  Section  43  of  the  Constitution  of 
Missouri . 

Article  X,  Section  6,  provides: 

All  property,  real  and  personal,  of  the  state, 
counties  and  other  political  subdivisions,  and 
non-profit  cemeteries,  shall  be  exempt  from 
taxation;  and  all  property,  real  and  personal, 
not  held  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti¬ 
cultural  societies  may  be  exempted  from  taxa¬ 
tion  by  general  law.  aIT  laws  exemptlnu:  from 
taxation  property  other  than  the  property  enu¬ 
merated  in  this  article,  shall  be  void." 

(Emphasis  added) 

Article  III,  Section  43  provides  in  part: 

...  No  tax  shall  be  Imposed  on  lands  the 
property  of  the  United  States;  .  .  . 

Implementing  the  constitutional  provisions  of  Section  6,  Ar¬ 
ticle  X,  is  Section  137.100,  RSMo,  which  provides: 

The  following  subjects  are  exempt  from  taxation 
for  state,  county  or  local  purposes; 

(1)  Lands  and  other  property  belonging  to 
this  state; 

(2)  Lands  and  other  property  belonging  to 
any  city,  county  or  other  political  subdi¬ 
vision  in  this  state,  including  market  houses, 
town  halls  and  other  public  structures,  with 
their  furniture  and  equipments  and  on  public 
squares  and  lots  kept  open  for  health,  use 

or  ornaments; 
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(3)  Nonprofit  cemeteries; 

(^)  The  real  estate  and  tangible  per¬ 
sonal  property  which  is  used  exclusively 
for  sLgricultural  or  horticultural  soci¬ 
eties  organized  in  this  state; 

(5)  All  property,  real  and  personal  actu¬ 
ally  and  regularly  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
or  for  purposes  purely  charitable  and  not 
held  for  private  or  corporate  profit,  ex¬ 
cept  that  the  exemption  herein  granted  does 
not  include  real  property  not  actually  used 
or  occupied  for  the  purpose  of  the  organi¬ 
zation  but  held  or  used  as  Investment  even 
though  the  Income  or  rentals  received  there¬ 
from  is  used  wholly  for  religious,  educa¬ 
tional  or  charitable  purposes. 

These  provisions  contemplate  two  separate  kinds  of  real  pro¬ 
perty  which  is  exempt  from  taxation.  The  first  is  based  on  owner¬ 
ship — "property  of"  or  "belonging  to"  the  United  States,  Missouri, 
or  political  subdivisions  thereof.  The  second  depends  on  the  use 
to  which  a  property  is  put — property  not  held  for  private  or  cor¬ 
porate  profit  and  "used  exclusively"  for  religious,  educational, 
or  charitable  purposes. 

We  are  of  the  opinion  that  a  life  estate  in  real  property  leased 
to  the  University  by  a  private  individual  is  not  "property  of"  nor 
does  it  "belong  to"  the  University.  This  is  true  regardless  of  the 
use  to  which  it  is  put  by  the  lessee.  In  this  regard  you  are  re¬ 
ferred  to  Baldwin  v.  Board  of  Tax-Roll  Corrections,  331  P.2d  ^12 
(Okla.  1958);  and  United  States  v.  Tax  Commission  of  City  of  New 
York,  25^  N.Y.S.2d  785  (196^4). 

Therefore,  the  determination  of  the  tax  exempt  status  of  this 
real  estate  hinges  upon  whether  it  is  being  used  in  such  a  way  as 
to  be  exempt  from  taxation  if  not  held  for  private  or  corporate  pro¬ 
fit.  The  applicable  use  exemption  is  that  exempting  property  "used 
exclusively"  "for  school  and  colleges"  and  actually  used  for  school 
purposes.  We  do  not  have  available  information  as  to  what  use 
the  University  of  Missouri  is  putting  the  property  to  which  it 
has  been  given  access  via  the  lease.  We  shall  assume  the  property 
is  being  "exclusively  used"  by  the  University  for  school  purposes. 

Assuming,  then,  that  the  real  estate  in  question  is  being  "used 
exclusively"  by  the  University  for  school  purposes  the  further 
determination  must  also  be  made  as  to  whether  it  is  also  "not  held 
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for  private  or  corporate  profit."  In  making  the  tax  exempt  status 
of  real  estate  In  question  to  depend  upon  whether  the  lessor  derives 
a  benefit  from  the  lease  thereof,  we  are  guided  by  the  leading  Missouri 
case  of  State  ex  rel  Hammer  v.  Macgurn,  187  Mo.  238,  86  S.W.  138 
(1905).  fhat  case  Involved  a  lease  by  a  private  Individual  to  a 
school  board  of  real  estate  to  be  used  for  school  purposes.  Such 
lease  provided  for  a  nine  hundred  dollars  annual  rental.  The  Missouri 
Supreme  Court  construed  §9119,  RSMo  I889,  the  predecessor  of  §137.100, 
RSMo  1959.  The  former  section  was  couched  solely  In  terms  of  use 
and  did  not  Include  the  phrase  "not  held  for  private  or  corporate 
profit."  However,  the  court  reached  the  same  conclusion  as  prompted 
by  the  present  wording  of  the  statute,  via  a  detexmilnatlon  that  property 
was  not  being  exclusively  used  for  educational  purposes  when  the 
lessor  thereof  derives  a  gain  or  profit.  We  quote; 

.  .  .  .  So,  If  the  private  owner  of  the  land 
allows  his  land  to  be  used  for  such  purposes, 
and  charges  no  rent ,  and  derives  no  personal 
benefit  from  the  land,  the  land  Is  exempt  from 
taxation,  because  the  land  Is  then  devoted  ex¬ 
clusively  to  such  a  use.  This  was  the  case  In 
City  of  Louisville  v.  Werne  (Ky.)  80  S.W.  22^, 
relied  on  by  the  defendemts.  For  In  such  cases 
the  owner  contributes  the  use  of  his  land  to 
public  or  quasi  public  use,  or  to  such  a  use 
as  the  Constitution  contemplates,  and  derives 
no  gain  or  profit  for  himself,  and  therefore 
the  state  does  not  exact  a  tax  from  his  land 
with  one  hand  while  accepting  a  contribution 
of  the  use  of  his  land  with  the  other  hand. 

But,  on  the  contrary,  when  the  owner  leases 
his  land  to  the  public  for  a  public  use,  or 
to  a  quasi  public  body  for  a  charitable  or 
religious  use,  and  applies  the  rents  derived 
he  contributes  nothing  to  the  public  or  to 
charity,  he  loses  nothing  by  the  use,  he  Is 
not  a  benefactor  to  any  one,  but  he  stands  be¬ 
fore  the  law  In  exactly  the  same  light  as  any 
one  else  who  leases  his  land  for  any  other  pur¬ 
pose,  and  uses  the  rents  for  his  own  advantage, 
eind  therefore  he  Is  not  entitled  to  any  special 
consideration  at  the  hands  of  the  law  or  the 
government,  and  his  property  Is  not  exempt. 

There  would  be  Just  exactly  as  much,  and  no 
more  or  less,  reason  for  holding  that  the  pro¬ 
perty  of  one  who  sold  provisions  or  supplies 
to  a  charitable  Institution,  which  were  used 
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to  support  the  lives  of  the  Inmates  thereof, 
was  exempt  from  taxation.  In  both  cases  he 
would  get  and  appropriate  to  his  own  use  the 
proceeds  or  products  of  his  property,  Just  the 
same  as  If  It  has  been  rented,  or  sold  to  a 
private  citizen,  or  to  a  business  concern;  and 
In  neither  Instance  would  the  state  or  the 
charitable  Institution  be  benefited  one  Jot 
or  tittle  by  the  transaction,  for  It  would  pay 
a  full  consideration  for  all  It  got.  86  S.W. 
at  139. 

We  have  concluded  that  the  exempt  status  of  the  real  estate 
in  question  directly  depends  on  the  rent  provisions  of  the  lease 
arrangement.  If  the  University  of  Missouri  pays  no,  or  only  nomi¬ 
nal  rent,  as  for  example  $1  per  year,  the  educational  use  exemption 
Is  available.  Ross  v.  City  of  Lone:  Beach,  138  P.2d  39^  (Cal.Apo. 
19^3).  aff’d  2^  Cal. 2d  2^8,  1^18  P.5d  649  (194'^) ;  City  of  Louisville 
y.  Werne  ^5  Ky.L.Rep.  2196,  80  S.W.  22^^  (1904).  If,  on  the  other 
hand,  the  University  pays  other  than  nominal  rent,  the  use  Is  not 
exclusively  educational  and  the  property  is  held  for  private  profit. 

.  See  also  Annot.,  157  A.L.R. 

,  the  following  language  Is 
to  be  found  re  statutes,  such  as  presently  In  force  In  Missouri, 
excepting  for  use  exemptions  property  held  for  a  profit: 

In  some  Instainces  the  constitutional  or  statu¬ 
tory  provision  exempting  property  used  for  bene¬ 
ficent  purposes  from  taxation  is  followed  by 
a  clause  by  which  property  leased  for  such  pur¬ 
poses  and  for  which  the  owner  receives  rent 
Is  expressly  excepted  from  exemption.  The  test 
under  this  type  of  statute,  however,  seems  not 
to  be  the  fact  of  payment  of  rent  In  itself, 
but  whether  or  not  such  payment  is  used  for 
the  lessor's  personal  gain.  Hence,  where  the 
property  Is  leased  by  the  lessor  for  profit. 

It  Is  not  tax-exempt,  but  where  It  Is  leased 
without  profit  to  the  lessor,  it  Is  exempt  from 
taxation.  Supra  at  873. 

The  assessor  must  make  the  detennlnation,  guided  by  the  authority 
above  and  In  possession  of  all  the  facts,  as  to  whether  the  leased 
property  Is  being  held  for  the  private  profit  of  the  lessor.  We 
must  emphasize  that  any  provision  calling  for  other  than  a  nominal 
amount  of  rent  would  benefit  the  lessor.  This  would  be  true  even 
though  the  prospective  real  estate  taxes  would  exceed  the  annual  rent, 
because  If  the  use  exemption  were  to  be  applied,  the  rent  would 
not  be  offset  by  taxes  resulting  In  pure  profit  to  the  lessor. 


State  ex  rel  Hammer  v.  Maegurn,  supra 
868-872  (1945).  !Prom  that  annotation 
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Therefore,  the  parcel  of  real  property  conveyed  by  deed  of 
gift  to  the  University  of  Missouri,  with  the  reservation  of  a  life 
estate  In  the  grantor  which  Is  subsequently  leased  to  the  Univer¬ 
sity,  Is  subject  to  taxation  unless  put  to  the  exclusive  use  of  the 
University  of  Missouri  as  lessee  for  school  purposes,  and  unless 
the  lease  agreement  does  not  provide  for  other  than  nominal  rent 
payments . 

If  It  should  be  determined  that  the  real  estate  In  question 
Is  not  exempt  from  taxation.  It  remains  to  be  considered  what  Inter¬ 
est  or  estate  In  the  property  may  be  taxed  or  sold  at  a  tax  foreclosure. 

In  the  first  place.  It  Is  fundamental  that  the  University  of 
Missouri,  l.e.,  the  state.  Is  not  subject  to  taxation  on  any  owner¬ 
ship  Interest  (everything  but  the  reserved  life  estate)  It  may  have 
In  the  property  In  question.  Article  X,  Section  6  of  the  Constitu¬ 
tion  of  Missouri;  §137.100(1),  RSMo  1959.  This  has  been  held  to 
be  the  case  even  where  the  property  had  been  leased  for  private , 
profitable  uses.  Grand  River  Drainage  Dlst.  v.  Reid,  3^1  Mo.  1246, 

111  S.W.2d  151  (1937);  School  Dlst.  of  Berkeley  v.  Evans,  363  Mo. 

208,  250  S.W.2d  499  (1952Ti 

What  remains  to  be  determined,  therefore.  Is  the  extent  to 
which  this  real  estate  may  be  taxed  to  the  Individual  reserving 
the  life  estate.  We  have  concluded  that  the  only  taxable  Interest 
In  this  parcel  of  real  estate  Is  the  retained  life  estate  In  the 
hands  of  the  original  grantor.  This  conclusion  Is  prompted  by 
the  language  of  the  Missouri  Supreme  Court  In  State  ex.  rel.  Benson 
V.  Personnel  Housing,  Inc.,  300  S.W.2d  506  (Mo.  1957).  That 
case  Involved  a  determination  of  the  taxability  of  certain  buildings 
and  Improvements  made  to  real  estate  leased  by  the  federal  govern¬ 
ment  to  a  private  corporation  under  a  seventy-five  year  lease. 

The  Court  found  that  the  private  corporation's  Interest  In  the 
property  in  question,  l.e.,  the  leasehold  estate,  was  subject  to 
taxation  (loc.  city.  510).  As  Is  true  In  the  case  you  pose,  the 
fee  simple  In  the  Personnel  Housing  case  was  In  a  tax-exempt  govern¬ 
ment  unit.  In  both  cases,  the  private  entity  Involved  owns  only 
a  limited  Interest — In  this  case  a  life  estate  and  in  Personnel 
Housing  a  leasehold  estate.  In  the  Personnel  Housing  case,  the 
entire  present  value  of  the  improvement  was  taxed  to  the  private 
corporation  because  the  Court  determined  that  the  anticipated 
useful  life  of  such  Improvement  was  shorter  than  the  duration  of 
the  lease  (loc.  clt.  509~510).  The  Inference  from  the  language 
employed  In  that  case  Is  clearly  that  only  the  value  of  the  lease 
estate  In  the  hands  of  the  private  entity  Is  subject  to  taxation. 


-6- 


Honorable  John  W.  Briscoe 


In  the  situation  you  pose,  an  Individual  has  conveyed  the  fee 
simple  to  a  parcel  of  real  estate  to  the  University  of  Missouri 
while  reserving  a  life  estate.  We  believe  that  this  Is  analogous 
to  the  leasehold  situation  In  the  above  case.  The  practical  effect 
of  the  transaction  Is  as  If  the  University  had  Initially  owned  the 
fee  and  executed  a  lease  agreement  with  a  private  Individual  for 
the  duration  of  his  natural  life.  As  was  the  case  with  the  lease¬ 
hold  estate  In  the  Personnel  Housing  case,  the  private  lessee’s 
Interest  In  the  property  Is  subject  to  taxation  but  only  to  the 
extent  of  his  Interest  therein,  l.e.,  the  life  estate.  Such  result 
Is  equitable  In  that  the  owner  of  the  life  estate  should  be  taxed 
only  on  the  property  he  actually  owns.  The  real  estate  In  question 
Is  not  as  valuable  to  a  life  tenant  as  to  an  owner  of  the  fee.  The 
life  tenant  may  not  sell  the  property.  He  cannot  use  the  property 
In  an  abusive  or  destructive  manner  so  as  to  decrease  Its  value  to 
the  remainderman  (waste).  He  cannot  devise  It,  nor  can  his  heirs 
take  It  by  Intestate  succession. 

Therefore,  It  Is  the  opinion  of  this  office  that  where  certain 
real  estate  Is  conveyed  by  deed  of  gift  to  the  University  of  Missouri 
with  the  reservation  of  a  life  estate,  the  vested  remainder  In  fee 
simple  cannot  be  assessed  or  taxed  to  the  University  because  It  Is 
exempt  by  reason  of  §137.100(1),  RSMo  1959;  but  the  life  estate  may 
be  valued  and  a  tax  assessed  thereon  to  be  paid  by  the  life  tenant. 

It  follows  that  since  only  the  life  estate  Is  subject  to  taxa¬ 
tion,  and  since  the  life  estate  Is  all  the  original  grantor  now  owns, 
the  Interest  In  the  property  which  could  be  sold  at  a  tax  sale  Is 
limited  to  a  life  estate  pur  autre  vie ,  l.e.,  an  estate  for  the  dura¬ 
tion  of  the  original  grantor's  life. 

Inherent  In  the  opinion  expressed  above  Is  the  problem  an  assessor 
will  encounter  In  evaluating  the  Interest  of  the  life  tenant  for 
purposes  of  tax  assessment.  You  are  referred  to  §§^^2.530  and 
^^2.5^0,  RSMo  1959,  which  set  forth  an  applicable  method  of  calcula¬ 
tion.  As  was  the  case  In  State  ex.  rel.  Benson  y.  Personnel  Housing, 
Inc.,  300  S.W,2d  506  (Mo.  1957),  If  there  are  buildings  and  Improve¬ 
ments  on  the  real  estate  In  question  In  which  the  anticipated  useful 
life  Is  shorter  than  the  life  expectancy  of  the  life  tenant,  their 
entire  value  Is  subject  to  taxation  (loc.  clt.  509-510).  The  statute 
sections  referred  to  above  set  forth  means  of  evaluating  life  estates 
based  on  mortality  tables.  It  must  be  emphasized  that  these  sections 
are  not  the  exclusive  means  of  ascertaining  contingent  values. 

Grayson  y.  Grayson,  200  Mo.  App.  653,  190  S.W.  930,  931  (K.C.  Ct.  App. 
19I0) .  Any  reasonable  assessment  of  the  life  estate  created  by 
the  transaction  In  the  given  case  would  most  likely  be  upheld  by 
the  Missouri  courts.  See  Bopst  v.  Williams,  287  Mo.  317,  229  S.W. 

796,  800  (1921). 
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CONCLUSION 

Therefore,  it  Is  the  opinion  of  this  office  that  In  a  situa¬ 
tion  where  a  private  Individual  conveys  a  parcel  of  real  estate  to 
the  University  of  Missouri  by  deed  of  gift,  reserving,  a  life  estate 
In  himself  which  Is  thereafter  leased  to  the  University,  the  life 
estate  Is  exempt  from  taxation  only  If  put  to  the  exclusive  use  of 
the  University  for  school  purposes  and  only  If  the  lease  does  not 
provide  for  other  than  nominal  rent  payments  to  the  lessor;  If  not 
found  to  be  exempt,  only  the  life  estate  In  the  hands  of  the  erantor 
Is  subject  to  taxation  and  tax  sale. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Michael  L.  Bolcourt. 

Yours  very  truly , 

JOHN  C.  DANPORTH 

Attorney  General 


ilOTOR  VEHICLE 
CRIMINAL  LAW: 


A  motor  vehicle  operator  who 
falls  to  stop  on  signal  of  a 
member  of  the  State  Highway 
Patrol,  or  otherwise  willfully 
fails  or  refuses  to  obey  any  reasonable  signal  or  direction 
given  In  the  direction  of  traffic  has  committed  a  moving 
violation  and  should  have  two  points  assessed  against  his 
driving  record  by  the  Director  of  Revenue. 


January  9,  1970 


OPINION  NO.  68 


Mr.  James  E.  Schaffner 
Acting  Director  of  Revenue 
Deoartment  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Schaffner: 

This  is  In  resoonse  to  your  request  for  an  opinion  on 
the  following  questions: 

”a.  Is  a  failure  or  refusal  of  a  motor 
vehicle  operator  or  driver  to  stop 
on  signal,  or  otherv.'lse  fall  or  re¬ 
fuse  to  obey  any  other  reasonable 
signal  or  direction  of  a  member  of 
the  State  Highway  Patrol  given  In 
directing  the  movement  of  traffic 
on  the  highways,  a  moving  violation 
as  contemplated  under  the  orovislons 
o^  Section  302.302,  RS”!o.?‘ 

"b.  If  the  above  described  offense  Is 

considered  a  moving  violation,  should 
2  points  be  assessed  amalnst  the 
driver  record  of  an  offender  con¬ 
victed  of  that  offense?" 

The  oertlnent  provisions  of  Section  302.302,  RSMo  Sunp. 
1967  are  as  follows: 
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"1.  The  director  of  revenue  shall  put 
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into  effect  a  point  system  for  the 
suspension  and  revocation  of  chauffeurs' 
and  operators'  licenses.  Points  shall 
be  assessed  only  after  a  conviction  or 
forfeiture  of  collateral.  The  initial 
point  value  is  as  follows: 

(1)  Any  moving  violation  of  a  state 
law  or  county  or  municipal  traffic  ordi¬ 
nance  not  listed  in  this  section,  other 
than  a  violation  of  vehicle  equipment 
provisions....  2  points  ..." 

A  moving  violation  is  defined  in  Section  302.010  (10),  RSMo 
Supp.  1967  as: 


"...  that  character  of  traffic 
violation  where  at  the  time  of 
violation  the  motor  vehicle  Involved  is 
in  motion,  except  that  the  term  does  not 
Include  the  driving  of  a  motor  vehicle 
without  a  valid  motor  vehicle  registration 
license,  or  violations  of  sections  30^.170 
to  30^. 2^0,  RSMo,  inclusive,  relating  to 
sizes  and  weights  of  vehicles;" 

To  determine  v;hether  a  violation  of  Section  43.170, 

RSMo  1959,  which  reads: 

"It  shall  be  the  duty  of  the  operator 
or  driver  of  any  vehicle  or  the  rider 
of  any  animal  traveling  on  the  high¬ 
ways  of  this  state  to  stop  on  signal 
of  any  member  of  the  patrol  and  to 
obey  any  other  reasonable  signal  or 
direction  of  such  member  of  the  patrol 
given  in  directing  the  movement  of 
traffic  on  the  highways.  Any  person 
who  willfully  fails  or  refuses  to  obey 
such  signals  or  directions  or  who 
wlllfuliy  resists  or  opposes  a  member 
of  the  patrol  in  the  proper  discharge 
of  his  duties  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  thereof 
shall  be  punished  as  provided  by  law 
for  such  offenses." 

is  a  "moving  violation,"  one  must  first  determine  whether 
a  violation  of  that  section  would  be  a  "traffic"  violation. 
The  phrase  "traffic  violation"  is  not  defined  in  the  statutes 
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and  has  not  received  judicial  internretation . 

We  note  from  Section  ^3.025,  RSMo  1959,  that  "... 
the  primary  purpose  of  the  highway  patrol  is  to  enforce  the 
traffic  and  promote  safety  uoon  the  highways."  Vie,  therefore, 
are  of  the  opinion  that  in  the  event  Section  ^13.170  is  violated 
by  a  person  operating  a  motor  vehicle;  such  person  has  com¬ 
mitted  that  character  of  traffic  violation  vrhich  under  the 
statutes  is  a  moving  violation  subject  to  the  provisions 
of  Section  302.302,  RSMo  1959.  Because  Section  302.302, 

RSMo  Supp.  1967  does  not  make  specific  mention  of  that  offense, 
two  points  should  be  assessed  against  the  offender  pursuant 
to  Section  302.302~(1),  RSMo  Sunp .  1967. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a  motor  vehicle 
operator  who  falls  to  stop  on  signal  of  a  member  of  the 
State  Highway  Patrol,  or  otherwise  willfully  falls  or  refuses 
to  obey  any  reasonable  signal  or  direction  given  in  the 
direction  of  traffic  has  committed  a  moving  violation  and 
should  have  two  ooints  assessed  against  his  driving  record 
by  the  Director  of  Revenue. 

The  foregoing  opinion,  v;hlch  I  hereby  aonrove ,  was  nre- 
pared  by  m.y  Assistant,  Charles  A.  Elackmar. 

Very  truly  yours, 

JoS  C.  DANFORT!! 

Attorney  General 
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(Answer  by  Letter) 


Fatten 


Janaary  I9,  3970 


OPINION  LETTER  NO.  70 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County  Courthouse 
Liberty,  !lissouri  64063 


Dear  Mr.  Brandom: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  the  question  of  whether  or  not  certain  employees  of  a  rail¬ 
road  company  who  drive  vehicles  belonging  to  their  employer 
must  have  chauffeur's  licenses.  The  facts  of  the  particular 
case  in  question  involve  employees  of  a  railroad  company  who 
are  employed  as  mech5mics  and  laborers ,  and  who  operate  company 
vehicles  on  intermittant  occasions  when  repairs  of  railroad 
tracks  or  repairs  on  a  stalled  engine  are  required.  No  one  man 
drives  the  vehicles  all  of  the  time  amd  there  is  no  pattern  as 
to  who  will  drive,  other  th^m  tiiose  who  are  available  at  the 
time  the  emergency  arises.  Selection  of  the  drivers  is  a  hit- 
or-miss  matter.  The  employees  in  question  receive  no  extra 
pay  for  driving  to  the  repair  site.  Your  questions  were  posed 
as  to  whether  an  employee  would  need  a  chauffeur's  license  if 
he  drove  one  day  in  a  month,  five  days  in  a  month  or  ten  days  in 
a  month.  As  will  be  seen  from  tiie  following  discussion,  this 
office  does  not  consider  it  relevant  as  to  how  many  days  an  em¬ 
ployee  might  drive  in  any  particular  month  in  determining  whether 
or  not  that  employee  needs  a  chauffeur's  license.  Therefore, 
this  opinion  will  cover  the  facts  presented  in  your  opinion  re¬ 
quest  and  will  not  hypothesize  as  to  facts  concerning  how  many 
days  in  a  particular  month  a  given  employee  might  drive  a  com¬ 
pany  owned  vehicle  before  needing  a  chauffeur's  license. 

Section  302.010,  sub  1,  defines  chauffeur  as  follows: 

" 'Chauffeur ' ,  an  operator  who  operates  a 
motor  vehicle  in  the  transportation  of  per¬ 
sons  or  property,  and  who  receives  compen- 
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sation  for  such  services  in  wages,  salary, 
commission  or  fare;  or  who  as  owner  or  em¬ 
ployee  operates  a  motor  vehicle  ceurrying 
passengers  or  property  for  hiro;  or  who 
regularly  operates  a  commercial  motor  ve¬ 
hicle  of  another  person  in  the  course  of  or 
as  an  incident  to  his  employment,  but  whose 
principal  occupation  is  not  the  operating  of 
such  motor  vehicle;  .  .  . 

Enclosed  is  a  copy  of  Attorney  General's  Opinion  No.  227, 
dated  August  5,  1964,  issued  to  the  Honorable  Bill  D.  Burlison, 
which  held  that  a  sheet  metal  worker  is  not  required  to  have  a 
chauffeur's  license  to  operate  his  employer's  trucks  if  the  trips 
are  so  occasional  and  infrequent  that  they  are  not  part  of  the 
employee's  regular  duties.  It  is  our  opinion  that  Opinion  No.  227 
applies  here  and  therefore,  the  railroad  employees  involved  here 
do  not  have  to  obtain  chauffeur's  licenses.  This  opinion  holds 
true  no  matter  how  many  days  in  any  particular  month  the  employees 
drive  the  railroad  company's  trucks,  the  crucial  determination  not 
being  how  many  days  the  truck  or  vehicle  is  driven  by  the  employee 
but  rather  whether  the  driving  of  the  vehicle  is  a  "regular"  part 
of  the  employee's  duties.  If  one  of  the  railroad  employees  were 
assigned  to  the  duty  of  always  driving  the  vehicles  in  question, 
or  if  the  driving  of  the  vehicles  was  rotated  among  the  employees 
on  a  sot  schedule,  then  chauffeur's  licenses  would  be  required 
because  the  employees  would  be  "regularly"  driving  the  employer's 
vehicles  in  the  coxirse  of  the  employer's  business. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure: 


Opinion  No.  227,  Burlison,  August  5,  1964 


SCHOOLS: 
STATE  AID: 


1.  Pursuant  to  subparagraph  9  of 
Section  163.031,  V.A.M.S.,  a  school 
district  must  spend  for  teachers' 
salaries  In  the  year  In  which  the  money  Is  received  at  least  eighty 
percent  of  all  state  school  funds  received  pursuant  to  Section  I63. 

031  unless  exempted  from  such  requirement  by  the  State  Board  of  Educa¬ 
tion.  2.  Pursuant  to  Section  163. 06I,  RSMo  Supp.  1967,  a  school 
district  must  place  at  least  eighty  percent  of  all  state  school  moneys 
received  under  Sections  1,  2  and  3  of  Section  163.031  in  the  teachers' 
fund  and  the  balance.  If  any.  In  the  Incidental  fund.  3.  The  only 
restriction  placed  by  subparagraph  9  of  Section  163. 031  on  a  school 
board's  discretion  In  setting  a  levy  under  Section  164.011  is  that 
the  district  must  spend  on  teachers'  salaries  In  the  current  year  as 
much  of  the  revenue  produced  by  local  tax  levies  as  was  spent  for  that 
purpose  In  the  previous  year.  4.  The  State  Board  of  Education  Is  re¬ 
sponsible  for  the  enforcement  of  subparagraph  9  of  Section  163. O31. 

OPINION  NO.  12 


March  3,  1970 


Honorable  Jack  J.  Schramm 
State  Representative,  District  37 
7529  Gannon  Avenue 
University  City,  Missouri  63130 

Dear  Representative  Schramm: 

This  letter  Is  In  response  to  your  request  for  an  official 
opinion  of  this  office  on  the  following  questions  pertaining  to 
subsection  8  of  Section  I63.03I  of  House  Committee  Substitute  for 
Senate  Substitute  for  Senate  Bills  1,  185  and  215  (enacted  In  1969 
by  the  75th  General  Assembly)  (hereinafter  referred  to  as  subsec¬ 
tion  9  of  Section  I63.031,  V.A.M.S.): 

"1.  Must  a  school  district  spend  a  minimum  of 
80?  of  the  allotted  state  money  for  the  school 
year  1969-1970,  over  and  above  that  allocated 
for  1968-1969,  for  teachers  salaries  in  the 
school  year  1969-1970? 

"2.  Could  a  school  district  put  this  additional 
amount  In  their  balances  (reserves)  If  80%  of 
all  state  aid.  Including  the  Increase,  Is  spent 
for  teachers  salaries? 

"3.  Can  this  additional  state  money  be  used 
to  reduce  tax  levies  for  the  following  fiscal 
year?  Were  school  districts  In  violation  of 
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this  provision  when.  In  the  sprlnr:  and  summer 
of  1969,  they  reduced  their  levies  in  antici¬ 
pation  of  this  additional  revenue? 

”4.  V/hlch  agency  or  p;roup  enforces  the  pro¬ 
visions  of  this  act?  (’In  the  event  a  dis¬ 
trict  fails  to  comply  ...  deducted  ...  (unless) 
exemption. ' )" 

Subsection  9  of  Section  I63.O3I,  V.A.M.S. ,  states  as  follows: 

"9.  A  school  district  shall  spend  for  teachers’ 
salaries  each  year  at  least  ei<5hty  percent  of 
the  state  school  funds  received  under  this 
section  that  year  as  provided  by  section 
163.061  and  as  much  of  the  revenue  produced 
by  local  tax  levies  as  was  spent  for  teachers’ 
salaries  the  previous  year.  In  the  event  a 
district  falls  to  comply  with  this  provision, 
the  amount  by  which  the  district  falls  to 
spend  funds  as  provided  herein  shall  be  de¬ 
ducted  from  the  district’s  apportionment  for 
the  following  year  provided  that  the  state 
board  of  education  may  exempt  a  school  district 
from  this  provision  If  the  state  board  of  edu¬ 
cation  determines  that  circumstances  warrant 
such  exemption." 


I. 

The  first  sentence  of  subparagraph  9  of  Section  I63.O3I  reads 
as  follov/s: 

"A  school  district  shall  spend  for  teachers' 
salaries  each  year  at  least  eighty  percent  of 
the  state  school  funds  received  under  this  sec¬ 
tion  that  year  as  provided  by  section  I63.O6I 
.  .  . "  (Emphasis  Supplied) 

We  believe  that  the  legislature  clearly  Intended  by  this  language 
that  a  school  district  must  spend  In  the  year  In  which  It  is  re¬ 
ceived  at  least  eighty  percent  of  all  state  school  funds  received 
pursuant  to  Section  I63.03I. 


II. 


Section  163.061,  RSMo  Supp.  196?,  reads  as  follows: 
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”163.061.  Allocation  of  state  aid  to  district 
funds. — Not  less  than  ele;hty  per  cent  of  the 
state  school  moneys  received  under  the  provi¬ 
sions  of  subsections  1,  2  and  3  of  section 
163.031  shall  be  placed  in  the  teachers'  fund 
and  the  remaining  per  cent  of  such  moneys  In 
the  Incidental  fund.” 

Pursuant  to  Section  I63.O61  a  school  district  must  put  at  least 
eighty  percent  of  all  state  school  moneys  received  pursuant  to  Sec¬ 
tions  1,  2  and  3  of  Section  I63.O3I  in  the  teachers'  fund  and,  as 
pointed  out  above,  must  spend  that  money  for  teachers'  salaries  In 
the  year  It  Is  received.  The  percentaf^e.  If  any,  remaining  after 
at  least  eighty  percent  of  the  state  moneys  have  been  placed  In  the 
teachers'  fund  shall  be  placed  In  the  Incidental  fund.  Section 
163.061.  Whether  any  of  the  money  placed  In  the  Incidental  fund 
would  become  part  of  the  reserves  (surplus)  of  the  school  district 
at  the  end  of  the  school  year  would  depend  upon  whether  the  expendi¬ 
tures  from  the  Incidental  fund  were  less  than  the  total  amount  placed 
In  the  fund  during  the  year. 


III. 

Reference  Is  made  again  to  the  first  sentence  of  subparagraph 
9  of  Section  I63.03I  which  reads  as  follows: 

"A  school  district  shall  spend  ...  as  much 
of  the  revenue  produced  by  local  tax  levies 
as  was  spent  for  teachers'  salaries  the  pre¬ 
vious  year.  ...”  (Emphasis  Supplied) 

The  Intent  of  the  legislature  as  reflected  by  this  provision  Is 
that  Increased  state  aid  will  not  be  used  by  the  school  districts 
to  reduce  the  amount  of  money  raised  by  local  tax  levies  which  had 
been  spent  on  teachers'  salaries. 

Pursuant  to  Section  164.011,  RSMo  Supp.  196? ,  the  school  board 
of  each  district  shall  annually  prepare  an  estimate  of  the  amount 
of  money  to  be  raised  by  taxation  and  the  rate  required  to  produce 
the  amount  ”...  specifying  by  funds  the  amount  and  rate  necessary 
to  sustain  the  school  or  schools  of  the  district  for  the  ensuing 
school  year,  ...”  If  a  school  board  does  not  violate  the  restric¬ 
tion  contained  In  the  first  sentence  of  subsection  9  of  Section 
163.031,  which  Is  quoted  In  the  preceding  paragraph,  this  subsec¬ 
tion  would  not  otherwise  affect  the  board's  discretion  under  Sec¬ 
tion  164.011  to  set  Its  levy. 


IV. 
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The  last  sentence  of  subsection  9  of  Section  I63.O31  reads  as 
follows : 

.  .In  the  event  a  district  falls  to  comply 
with  this  provision,  the  amount  by  which  the 
district  falls  to  spend  funds  as  provided  herein 
shall  be  deducted  from  the  district's  apportion¬ 
ment  for  the  following:  year  provided  that  the 
state  board  of  education  may  exempt  a  school 
district  from  this  provision  If  the  state  board 
of  education  determines  that  circumstances  war¬ 
rant  such  exemption." 

The  State  Board  of  Education  Is  given  the  responsibility  of 
apportioning  state  aid  pursuant  to  paragraphs  1,  2  and  3  of  Section 
163.031.  See  Section  l63.08l(2).  Furthermore,  the  State  Board  of 
Education  Is  given  the  discretionary  pov/er  to  exempt  districts  from 
the  restriction  of  subparagraph  9  of  Section  I63.O31.  See  last 
sentence  of  paragraph  9  quoted  above.  Therefore,  we  believe  that 
the  State  Board  of  Education  Is  the  agency  which  is  given  the  re¬ 
sponsibility  by  the  legislature  of  enforcing  compliance  with  the 
first  sentence  of  subparagraph  9  of  Section  163.031. 

We  are  advised  by  the  State  Department  of  Education  that  its 
school  finance  section  will  review  the  receipts  and  expenditures 
shown  on  the  annual  report  of  the  secretary  of  the  board  to  deter¬ 
mine  whether  each  district  is  in  compliance  with  Section  I63.031 
aind  will  also  Instruct  school  auditors  to  check  this  requirement 
at  the  time  the  district  audit  Is  made  as  required  by  Section  I65.- 
121,  RSMo  Supp.  1967. 


CONCLUSION 

Therefore,  It  is  the  opinion  of  this  office  that: 

1.  Pursuant  to  subparagraph  9  of  Section  I63.O31,  V.A.M.S., 
a  school  district  must  spend  for  teachers'  salaries  In  the  year  In 
which  the  money  Is  received  at  least  eighty  percent  of  all  state 
school  funds  received  pursuant  to  Section  I63.O31  unless  exempted 
from  such  requirement  by  the  State  Board  of  Education. 

2.  Pursuant  to  Section  I63.O6I,  RSMo  Supp.  1967,  a  school  dis¬ 
trict  must  place  at  least  eighty  percent  of  all  state  school  moneys 
received  under  Sections  1,  2  and  3  of  Section  I63.O3I  In  the  teach¬ 
ers'  fund  and  the  balance.  If  any.  In  the  Incidental  fund. 

3.  The  only  restriction  placed  by  subparagraph  9  of  Section 
163.031  on  a  school  board's  discretion  In  setting  a  levy  under 
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Section  16^.011  Is  that  the  district  must  spend  on  teachers'  sala¬ 
ries  In  the  current  year  as  much  of  the  revenue  produced  by  local 
tax  levies  as  was  spent  for  that  purpose  In  the  previous  year. 

The  State  Board  of  Education  Is  responsible  for  the  en¬ 
forcement  of  subparagraph  9  of  Section  I63.031. 

The  foregolnc;  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 

very  truly. 


JOHN  C. 

Attorney  General 
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TAXATION: 

COUNTY  COLLECTOR:  1.  A  county  collector  Is  required  to 

issue  a  receipt  for  taxes  paid  under 
protest  as  provided  for  in  Section  139*031»  Senate  Bill  39» 
General  Assembly,  which  receipt  shall  state  that  the  tax  is  paid 
under  protest;  2.  Vfhen  a  tax  is  paid  under  protest  as  provided  in 
Section  139*031>  on  or  before  the  due  date  thereof,  no  penalties 
can  be  assessed  or  collected  even  though  the  time  for  filing  suit 
for  recovery  of  the  orotested  tax  does  not  expire  until  after  the 
end  of  the  calendar  year  in  which  the  tax  was  paid. 


January  9>  1970 


Honorable  Joe  D.  Holt 
State  Representative 
District  102 
829  Center  Avenue 
Pulton,  Missouri  6525I 


Dear  Mr.  Holt: 

This  official  opinion  is  rendered  in  response  to  the  request 
contained  in  your  recent  letter  relative  to  Senate  Bill  No.  39 j 
75th  General  Assembly. 

In  particular,  your  letter  raises  the  following  questions: 

"1.  When  tax  money  is  presented  to  the  collector 
Tinder  the  provisions  of  this  law  and  with  the 
proper  document  showing  that  the  money  is  presented 
in  protest,  does  the  county  tax  collector  give  the 
person  so  presenting  the  money  a  tax  receipt  stamped 
and  marked  paid  as  if  he  had  paid  the  taxes  in  full 
in  the  normal  fashion? 

*'2.  If  after  the  90-day  period  has  expired  follow¬ 
ing  payment  of  the  taxes  under  protest  and  during 
that  period  of  time  January  1,  1970,  or  January  1 
or  any  ensuing  year  has  arrived  and  passed,  what 
effect  does  this  section  have  upon  the  effect  of 
collection  of  penalties  normally  assessed  when 
taxes  are  not  paid  by  January  1?" 

Senate  Bill  No.  39  adds  to  Chapter  139>  Missouri  Revised  Statutes 
entitled  "Payment  and  Collection  of  Current  Teoces",  a  new  section  to 
be  known  as  Section  139* 031 >  authorizing  the  payment  of  taxes  under 


OPINION  NO.  73 

fIl  e  d 

I _ 


Honorable  Joe  D.  Holt 


protest  and  providing  procedures  for  the  recovery  of  taxes  erro¬ 
neously  or  Illegally  collected. 

Literally,  the  bill  is  drafted  in  five  sections.  Section 
1  authorizes  payment  of  tajces  under  protest  and  sets  forth  certain 
requirements  for  making  such  protest.  Section  2  relates  to  the 
handling  of  tax  money  by  the  collectors  and  authorizes  the  filing 
of  lawsuits  in  the  circuit  courts  for  recovery  of  taxes  paid  under 
protest.  Section  3  relates  to  the  type  of  court  proceedings  and 
the  relief  to  be  granted  by  the  court.  Section  4  makes  provision 
for  the  refund  of  taxes  "mistakenly  or  erroneously"  paid,  and 
Section  5  states  that  no  interest  shall  be  paid  on  refunds. 

The  language  of  the  statute  is  as  follows: 

"Section  1.  Any  taxpayer  may  protest  all  or  any 
part  of  any  taxes  assessed  against  him,  except 
taxes  collected  by  the  Director  of  Revenue  of 
Missouri.  Any  such  taxpayer  desiring  to  pay 
any  taxes  under  protest  shall,  at  the  time  of 
paying  such  taxes,  file  with  the  collector  a 
written  statement  setting  forth  the  grounds  on 
which  his  protest  is  based,  and  shall  further 
cite  any  law,  statute,  or  facts  on  v^hich  he  re¬ 
lies  in  protesting  the  whole  or  any  part  of  such 
taxes . 

"Section  2.  The  collector  shall  disburse  to  the 
proper  official  all  portions  of  taxes  not  so 
protested,  and  he  shall  impound  in  a  separate 
fund  all  portions  of  such  taxes  which  are  so 
protested.  Every  taxpayer  protesting  the  pay¬ 
ment  of  taxes, within  ninety  days  after  filing 
his  protest,  shall  commence  an  action  against 
the  collector  by  filing  a  petition  for  the 
recovery  of  the  amount  protested  in  the  Circuit 
Court  of  the  county  in  which  the  collector 
maintains  his  office.  If  any  taxpayer  so  pro¬ 
testing  his  taxes  shall  fail  to  commence  an  ac¬ 
tion  in  the  Circuit  Court  for  the  recovery  of 
the  taxes  protested  within  the  time  herein  pre¬ 
scribed,  such  protest  shall  become  null  and  void 
and  of  no  effect,  and  the  collector  shall  then 
disburse  to  the  proper  official  the  taxes  Im- 
poxinded,  as  hereinabove  provided. 

"Section  3-  Trial  of  the  action  in  the  Circuit 
Court  shall  be  in  the  manner  prescribed  for 
non-jury  civil  proceedings,  and,  after  determina¬ 
tion  of  the  Issues,  the  court  shall  make  such 
orders  as  may  be  just  and  equitable  to  refund 
to  the  taxpayer  all  or  any  part  of  the  taxes 
paid  under  protest  or  to  authorize  the  col¬ 
lector  to  release  and  disburse  all  or  any  part 
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of  the  impounded  taxes .  Either  party  to  the 
proceedings  may  appeal  the  determination  of 
the  Circuit  Court. 

"Section  4.  All  comity  collectors  of  taxes, 
and  the  collector  of  taxes  in  any  city  not 
within  a  county,  shall,  upon  written  applica¬ 
tion  of  a  taxpayer,  refund  any  real  or  tangible 
personal  property  tax  mistakenly  or  erroneously 
paid  in  whole  or  in  part  to  the  collector.  Such 
application  shall  be  filed  within  one  year  after 
the  tax  is  mistakenly  or  erroneously  paid.  The 
County  Court,  or  other  appropriate  body  or  offi¬ 
cial,  shall  make  available  to  the  collector 
funds  necessary  to  make  refunds  vmder  this  sub¬ 
section  by  issuing  warrants  upon  the  fund  to 
which  the  mistaken  or  erroneous  payment  has  been 
credited,  or  otherwise. 

"Section  5.  No  taxpayer  shall  receive  any  in¬ 
terest  on  any  money  paid  in  by  him  either  erro¬ 
neously  or  under  protest." 

There  is  nothing  new  or  unique  about  statutes  authorizing  payment 
of  taxes  under  protest  and  suits  for  refund  of  taxes  so  paid.  A  number 
of  states  have  such  statutes  and  it  has  been  held  that  the  effect  is  to 
make  the  payment  of  an  Illegal  tax  under  protest  involuntary,  irre¬ 
spective  of  any  question  of  compulsion  or  duress  within  the  rules  of  the 
common  law.  Also  such  payment  has  the  effect  of  impressing  with  a 
trust  the  unlawfully  collected  taxes.  Furthermore,  a  tax  is  paid  when 
it  is  properly  paid  under  protest.  84  C.J.S.,  Taxation,  Section  638. 

There  is  nothing  in  Section  139*031  (Senate  Bill  No.  39)  indicat¬ 
ing  what  type  of  receipt,  if  any,  shall  be  issued  by  collectors  receiv¬ 
ing  payment  under  protest.  However,  Section  139*090,  RSMo  1959j  states 
in  part : 

"1.  Whenever  any  person  shall  pay  taxes  charged 
on  the  tax  book,  the  collector  shall  enter  such 
payment  in  his  list,  and  give  the  person  paying 
the  same  a  receipt,  specifying  the  name  of  the 
person  for  whom  paid,  the  amount  paid,  what  year 
paid  for,  and  the  property  and  value  thereof  on 
which  the  same  was  paid,  according  to  its  de¬ 
scription  on  the  collector's  list,  in  whole  or 
in  part,  as  the  case  may  be,  and  the  collector  shall 
enter  'paid'  against  each  tract  or  lot  of  land  when 
he  collects  the  tax  thereon." 

Thus,  it  is  clear  that  a  receipt  must  be  given  whenever  taxes  are 
paid.  It  is  our  view  that  this  requirement  applies  to  payment  under 
protest  as  well.  The  collector's  receipt  should  contain  the  information 
expressly  mentioned  in  the  statute  and  should  state  that  the  tax  has 
been  paid  under  protest. 
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The  second  question  presented  by  your  letter  presupposes  that 
a  tax  is  paid  under  protest  prior  to  the  end  of  the  calendar  year 
although  the  ninety  day  period  within  which  a  suit  for  recovery 
may  be  filed  does  not  expire  until  after  December  31*  As  Indicated 
above,  it  is  our  view  that  the  tax  is  paid  when  it  is  paid  under 
protest.  Inasmuch  as  this  occurs  before  the  end  of  the  year,  there 
is  no  delinquency  and  no  basis  for  imposing  or  collecting  penalties. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that:  1.  A 
county  collector  is  req\iired  to  issue  a  receipt  for  taxes  paid  under 
protest  as  provided  for  in  Section  139 -OSl^  Senate  Bill  No.  39>  75th 
General  Assembly,  which  receipt  shall  state  that  the  tax  is  paid  un¬ 
der  protest;  2.  When  a  teuc  is  paid  under  protest  as  provided  in 
Section  139 *031^  on  or  before  the  due  date  thereof,  no  penalties  can 
be  assessed  or  collected  even  though  the  time  for  filing  suit  for 
recovery  of  the  protested  tax  does  not  expire  until  after  the  end  of 
the  calendar  year  in  which  the  tax  was  paid. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant  John  E.  Park. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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OPINION  I£TTER  NO.  75 

Answered  by  L.  J.  Gardner 


Honorable  Phillip  H.  Snowden 
State  Representative  -  86th  District 
313  Armour  Road 

North  Kansas  City,  Missouri  64ll6 
Dear  Representative  Snowden; 

This  is  in  reply  to  the  questions  raised  in  your  letter  of 
December  4th  concerning  Senate  Bill  No.  117  which  was  enacted  by 
the  Seventy-Fifth  General  Assembly  and,  as  pointed  out  in  your 
letter,  made  substantial  changes  in  the  laws  relating  to  Architects 
and  Professional  Engineers. 

This  bill  did  not  contain  an  emergency  clause  and,  as  Indicated 
in  your  letter,  it  went  into  effect  October  13,  1969* 

Therefore,  the  examination  that  was  given  September  8th  through 
September  11,  19^9,  was  subject  to  the  provisions  of  the  prior  law, 
including  Section  327-070,  RSMo  1959^  which  in  paragraph  2  provided 
"Disabled  veterans  of  the  armed  forces  of  the  United  States  shall 
be  given  a  credit  of  ten  points  in  all  examinations”.  Any  person 
who  was  a  "disabled  veteran  of  the  armed  forces  of  the  United  States 
was  entitled  to  a  credit  of  ten  points  on  all  examinations  given  on 
such  dates. 

We  understand  that,  as  stated  in  your  letter,  there  were  seven 
separate  examinations  given  September  oth  through  September  11,  19^9 
A  disabled  veteran  of  the  armed  forces  of  the  United  States  was  en¬ 
titled  to  ten  points  on  all  examinations  given  on  such  dates. 

Very  truly  yours. 


FILED 

7S- 


JOHN  C.  DANFORTH 
Attorney  General 


BONDS : 

SCHOOLS: 

CITIES,  TOWNS  &  VILLAGES; 
INTEREST; 


1.  House  Bill  No.  2  Invalidates 
contracts  entered  into  prior  to  the 
effective  date  of  said  bill  which 
call  for  the  private  sale  of  bonds 
by  a  school  district  in  which  the 

interest  rate  will  exceed  six  percent  where  such  bonds  had  not  been 
issued  as  of  the  effective  date  of  said  bill.  2.  A  contract  entered 
into  prior  to  the  effective  date  of  House  Bill  No.  2  between  a  city 
and  a  private  party  calling  for  the  sale  of  bonds  with  an  interest 
rate  of  six  percent  or  less,  subject  to  an  escalation  in  the  event 
of  a  rise  in  the  Dow-Jones  Bond  Index  or  a  similar  national  bond 
yield  index,  is  invalid  when  the  effect  of  the  escalation  clause 
would  result  in  the  issuance  of  bonds  at  private  sale  with  an  in¬ 
terest  rate  in  excess  of  six  percent  subsequent  to  the  effective 
date  of  House  Bill  No.  2.  3*  "Reasonable  notice,"  as  the  term  is 
used  in  House  Bill  No.  2,  constitutes  that  notice  which  is  reason¬ 
ably  calculated  to  inform  the  general  public  that  bonds  with  interest 
rates  in  excess  of  six  percent  are  to  be  offered  at  public  sale. 
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March  2,  1970 


Honorable  William  C.  Phelps 
State  Representative,  District  4 
5016  Grand 

Kansas  City,  Missouri  64112 

Dear  Representative  Phelps: 

This  is  in  response  to  your  request  for  an  opinion  concerning 
the  effect  of  House  Bill  No.  2,  as  enacted  and  passed  by  tne  First 
Extraordinary  Session  of  the  75th  General  Assembly.  Specifically, 
your  request  entailed  the  following  questions; 

1.  Does  House  Bill  No.  2  invalidate  a  con¬ 
tract  entered  into  prior  to  the  effective 
date  of  said  bill  for  the  private  sale  of 
bonds  by  a  school  district  in  which  the  in¬ 
terest  rate  will  exceed  six  percent? 

2.  Does  House  Bill  No.  2  invalidate  a  con¬ 
tract  entered  into  prior  to  the  effective 
date  of  said  bill  for  the  private  sale  of 
bonds  by  a  city  in  which  the  interest  rate 
by  reason  of  an  escalation  clause  will  ex¬ 
ceed  six  percent? 

3.  What  constitutes  "reasonable"  notice  of 
public  sale  within  the  meaning  of  House  Bill 
No.  2? 
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I. 

With  respect  to  your  first  question,  you  have  informed  us  that 
several  school  districts  had  entered  into  contracts  prior  to  the 
effective  date  of  House  Bill  No.  2  for  the  private  sale  of  bonds  by 
a  school  district  in  which  the  interest  rate  would  exceed  six  percent, 
said  contracts  calling  for  the  issuance  and  deliverance  of  bonds 
after  the  effective  date  of  House  Bill  No.  2.  Under  the  existing 
law  prior  to  the  effective  date  of  House  Bill  No.  2,  school  dis¬ 
tricts  could  issue  bonds  at  private  sale  with  a  maximum  rate  of 
interest  of  eight  percent.  See  Attorney  General  Opinion  No.  ^36, 
dated  October  9,  1969.  (copy  attached).  However,  House  Bill  No.  2, 
which  became  effective  ninety  days  after  adjournment  of  the  First 
Extraordinary  Session  (Attorney  General  Opinion  No.  ^5^,  November  4, 
1969,  copy  attached),  provides  that  "...  any  and  all  bonds  In¬ 
cluding  revenue  bonds  hereafter  issued  under  any  law  of  this  state 
by  any  .  .  .  school  district,  .  .  .  shall  be  negotiable  and  may 
bear  interest  at  a  rate  not  exceeding  six  percent  per  annum,  .  .  . 
anything  in  any  proceedings  heretofore  had  authorizing  such  bonds 
or  in  any  law  in  this  state  to  the  contrary  notwithstanding.  Such 
aforementioned  bonds  may  bear  interest  at  a  rate  not  exceeding  eight 
percent  per  annum  if  sold  at  public  sale  after  giving  reasonable 
notice  of  such  sale,  ..."  It  is  clear  from  the  language  of  House 
Bill  No.  2  that  the  legislature  did  not  intend  to  allow  school  dis¬ 
tricts  to  issue  bonds  at  private  sale  subsequent  to  the  effective 
date  of  House  Bill  No.  2  at  interest  rates  exceeding  six  percent. 

House  Bill  No.  2  specifically  provides  that  bonds  issued  subsequent 
to  the  effective  date  of  said  bill  must  be  sold  at  public  sale  after 
giving  reasonable  notice  of  such  sale  if  they  bear  interest  at  a 
rate  exceeding  six  percent  with  a  maximum  rate  of  eight  percent. 
Therefore,  any  bond  bearing  interest  in  excess  of  six  percent  issued 
by  a  school  district  subsequent  to  the  effective  date  of  House  Bill 
No.  2  must  be  sold  at  public  sale  after  giving  reasonable  notice 
of  such  sale,  regardless  of  any  contractual  arrangements  to  the 
contrary . 

The  question  arises  as  to  the  constitutionality  of  the  above 
requirements  of  House  Bill  No.  2  in  view  of  the  impairment  of  con¬ 
tract  clauses  of  both  the  United  States  Constitution  and  the  Missouri 
Constitution,  Article  I,  Section  10  of  the  Constitution  of  the  Uni¬ 
ted  States  and  Article  I,  Section  13,  Mo. Const.  However,  with  re¬ 
spect  to  the  constitutional  prohibitions  against  impairment  of  con¬ 
tract,  it  has  been  said  that  "...  the  State  .  .  .  continues  to 
possess  authority  to  safeguard  the  vital  interests  of  its  people. 

It  does  not  matter  that  legislation  appropriate  to  that  end  'has  the 
result  of  modifying  or  abrogating  contracts  already  in  effect.'  .  .  ." 
Home  Building  &  Loan  Association  v.  Blalsdell,  290  U.S.  398,  434-435, 
78  L.Ed.  413>  54  S.Ct.  231  (1934).  For  additional  discussion  on 
this  point,  see  16  C.J.S.,  Constitutional  Law,  Section  28l,  page 
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128^  and  the  cases  cited  therein.  "The  economic  Interests  of  the 
State  may  justify  the  exercise  of  Its  continuing  and  dominant  pro¬ 
tective  power  notwithstanding  Interference  with  contracts.  ..." 
Home  Building  &  Loan  Association  v.  Blalsdell,  I^.  at  ^37.  Since 
bond  issues  by  the  various  political  subdivisions  of  this  state  are 
necessary  in  order  to  build  and  maintain  public  utilities  and  ser¬ 
vices  necessary  to  the  health,  safety,  and  well-being  of  the  citi¬ 
zens  of  this  state,  legislation  on  the  subject  of  bonds  comes  within 
the  meaning  of  the  term  "police  power." 

"In  the  exercise  of  this  great  lawmaking  func¬ 
tion,  the  state  is  not  obstructed  by  a  contract 
between  one  of  its  agencies  (cities,  towns,  or 
villages)  and  other  persons,  for  the  reason 
that  the  state  cannot  alienate  any  of  its  sov¬ 
ereign  powers  which  are  necessary  to  the  public 
welfare,  or  essential  to  the  protection  of  the 
health,  morals,  amd  property  of  its  citizens. 

.  ."  Southwest  Missouri  R.  Co.  v.  Public 

Service  Commission,  28l  Mo.  52,  219  S.W.  380, 

382  (en  banc  1920) 

In  applying  this  principle,  it  has  been  said  that  the  Public  Ser¬ 
vice  Commission  in  Missouri  has  the  power  to  set  rates  for  a  utility 
and  that  these  rates  shall  prevail  over  rates  established  previously 
by  private  contract  even  though  said  rates  are  contrary  to  the  ones 
established  by  private  contract.  See  Kansas  City  Power  &  Light 
Company  v.  Midland  Realty  Co.,  338  Mo.  1141,  93  S.W. 2d  954,  958 
(1936),  aff'd  300  U.S.  109,  reh  den  300  U.S.  687.  See  also  Metro¬ 
politan  Funeral  System  Ass'n.  v.  Forbes,  331  Mich.  185,  49  N.W.2d 
131,  136  (1951),  wherein  the  Supreme  Court  of  Michigan,  in  dealing 
with  a  statute  regulating  participation  by  life  and  accident  in¬ 
surance  companies  in  the  mortuary  business,  said: 

"The  legislature,  acting  within  the  limits  of 
its  power,  has  enacted  legislation  which  will 
lead  to  the  termination  of  the  employment  con¬ 
tracts  between  the  plaintiff  and  many  of  its 
employees.  It  has  also  modified  the  plaintiff's 
insurance  contracts  to  the  extent  that  money 
alone  can  be  paid  to  the  beneficiaries  there¬ 
under.  The  legislature  passed  corrective  leg¬ 
islation  to  prevent  an  evil.  That  many  con¬ 
tracts  were  altered  or  made  unenforceable  is 
of  no  consequence  for  no  constitutional  inhi¬ 
bition  has  been  violated." 

Therefore,  it  is  our  opinion  that  those  provisions  of  House 
Bill  No.  2  which  abrogate  contracts  in  effect  at  the  time  said  act 
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became  effective  do  not  Involve  impairment  of  contract  in  the  con¬ 
stitutional  sense. 


II. 

In  your  second  question,  you  ask  if  House  Bill  No.  2  would 
invalidate  a  contract  entered  into  prior  to  the  effective  date  of 
said  bill  for  the  sale  of  bonds  by  a  city,  said  contract  contain¬ 
ing  an  escalation  clause  by  which  the  interest  rate  could  exceed 
six  percent.  You  state  that  a  number  of  cities  have  entered  into 
such  contracts  with  a  fixed  Interest  rate  of  six  percent  or  less 
with  the  interest  rate  subject  to  escalation  in  the  event  of  a 
rise  in  the  Dow-Jones  Index  or  a  similar  national  bond  yield  index. 
You  state  that  a  number  of  cities  having  such  contracts  now  wish 
to  issue  and  deliver  their  bonds  with  an  interest  rate  in  excess 
of  six  percent  at  private  sale.  Since  House  Bill  No.  2  requires 
a  public  sale  of  bonds  by  a  city  if  the  Interest  rate  exceeds  six 
percent,  the  question  arises  as  to  whether  there  has  been  an  un¬ 
constitutional  impairment  of  the  above  contracts  by  said  bill. 

In  answer  to  this,  it  is  only  necessary  to  consider  the  con¬ 
tracts  themselves.  A  contract  entered  into  between  a  city  and 
another  party  for  the  private  sale  of  city  bonds  at  an  Interest 
rate  of  six  percent  with  an  escalation  clause  calling  for  Increased 
Interest  rates  on  the  happening  of  a  given  event  is,  at  least  to 
the  extent  of  the  escalation  clause,  invalid.  Section  108. 170, 

RSMo  Supp .  1967,  which  section  was  in  effect  prior  to  the  passage 
of  House  Bill  No.  2,  provided  that  interest  rates  on  bonds  Issuea 
by  cities  should  not  exceed  six  percent.  Therefore,  escalation 
clauses  in  contracts  entered  into  during  the  period  of  time  that 
this  section  was  in  effect  which  provided  for  interest  rates  in  ex¬ 
cess  of  six  percent  are  simply  invalid.  Likewise,  a  contract  of 
this  nature  entered  into  subsequent  to  the  effective  date  of  House 
Bill  No.  2  would  be  invalid  in  that  House  Bill  No.  2  requires  pub¬ 
lic  sale  of  city  bonds  where  the  Interest  rate  exceeds  six  percent. 
"As  a  general  rule,  a  valid  and  enforceable  contract  may  not  arise 

out  of  a  transaction  prohibited  by  statutory  law . "  Greer 

V.  Zurich  Insurance  Company,  441  S.W.2d  I5 ,  26  (Mo.  I969). 

Ill . 

In  your  third  question,  you  ask  what  constitutes  "reasonable 
notice"  of  public  sale  as  called  for  by  House  Bill  No.  2.  You 
point  out  that  no  guidelines  are  given  in  House  Bill  No.  2  as  to 
what  constitutes  reasonable  notice.  It  has  been  said  that  "... 
Reasonable  notice  is  defined  to  be  such  notice  or  information  of 
a  fact  as  may  fairly  and  properly  be  expected  or  required  in  the 
particular  circumstances.  ..."  State  v.  Aronson,  330  S.W.2d  140, 
144  (St .L.Ct .App .  1959).  No  hard  and  fast  rule  can  be  laia  down 
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in  this  area.  Certainly,  any  political  subdivision  desirlnp;  to 
issue  bonds  with  an  Interest  rate  in  excess  of  six  percent  should 
take  whatever  steps  are  necessary  in  order  to  Inform  the  public 
that  such  bonds  will  be  sola  at  public  sale.  In  addition,  notice 
could  be  sent  directly  to  those  who  customarily  buy  such  bonds, 

i.e.,  municipal  bond  dealers  or  banks  with  municipal  bond  depart¬ 
ments  in  order  to  Insure  a  successful  sale. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that: 

1.  House  Bill  No.  2  Invalidates  contracts  entered  into  prior 
to  the  effective  date  of  said  bill  which  call  for  the  private  sale 
of  bonds  by  a  school  district  in  which  the  interest  rate  will  ex¬ 
ceed  six  percent  where  such  bonds  had  not  been  Issued  as  of  the 
effective  date  of  said  bill. 

2.  A  contract  entered  into  prior  to  the  effective  date  of 
House  Bill  No.  2  between  a  city  and  a  private  party  calling  for 
the  sale  of  bonds  with  an  Interest  rate  of  six  percent  or  less, 
subject  to  an  escalation  in  the  event  of  a  rise  in  the  Dow-Jones 
Bond  Index  or  a  similar  national  bond  yield  index,  is  invalid  when 
the  effect  of  the  escalation  clause  would  result  in  the  Issuance 
of  bonds  at  private  sale  with  an  interest  rate  in  excess  of  six 
percent  subsequent  to  the  effective  date  of  House  Bill  No.  2. 

3.  ''Reasonable  notice,"  as  the  term  is  used  in  House  Bill 
No.  2,  constitutes  that  notice  which  is  reasonably  calculated  to 
inform  the  general  public  that  bonds  with  interest  rates  in  excess 
of  six  percent  are  to  be  offered  at  public  sale. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Richard  L.  Wieler. 

^  Yours  very^i^ruly, 

JOHN  C.  DANFORTH 
Attorney  General 

Enclosures:  Op.  No.  ^36 

10- 9-69,  Holman 

Op.  No. 

11- ^-69,  Phelps 
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Answer  by  letter-wood 


May  27,  1970 


OPINION  LETTER  NO.  77 


honorable  Eugene  F.  Mazzuca 
State  Representative 
Sixty-seventh  District 
6215  Victoria  Avenue 
St.  Louis,  Missouri  63139 

Dear  Representative  Mazzuca: 

You  have  asked  for  ray  opinion  as  to  the  right  of  abutting 
property  owners  on  ’’unimproved"  streets  in  the  City  of  St.  Louis 
to  receive  the  sane  quality  of  street  maintenance  as  abutting 
owners  on  "improved"  streets. 

You  advised  us  that  It  is  your  understanding  that  an 
"improved  street"  has  curbing  while  an  "unimproved  street"  does 
not.  You  also  stated  that  "improved  streets"  receive  complete 
resurfacing  while  "unimproved  streets"  receive  only  patching. 

The  Director  of  Streets  of  St.  Louis  Informs  us  that  It  is 
his  view  that  an  "Improved  street"  Is  one  which  has  been  built 
according  to  city  specifications,  and,  with  the  exception  of  a 
few  major  traffic  arteries.  Is  built  at  the  expense  of  property 
owners.  He  states  that  an  "unimproved  street"  Is  sub-standard 
and  does  not  meet  engineering  requirements.  The  Director  further 
advises  that  there  are  approximately  one  thousand  miles  of  Improved 
streets  and  one  hundred  miles  of  unimproved  streets  in  the  City. 
According  to  the  Director,  the  Department  of  Streets’  annual 
budget  permits  paving  of  thirty-two  miles  of  street,  all  of  which 
is  done  on  improved  streets ,  only . 

We  understand  from  the  Comptroller  of  St.  Louis  that  the 
City's  annual  cost  for  street  construction  and  maintenance  greatly 
exceeds  the  amount  received  from  the  State  Motor  Vehicle  Fuel  Tax 
(Article  IV,  Section  30(a)  (2),  Constitution  of  Missouri)^  the 
part  of  the  expenditures  In  excess  of  the  amount  received  from 
the  state  tax  coming  from  city  general  revenue. 
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The  Motor  Vehicle  Fuel  Tax  remitted  by  the  State  to  the 
City  of  St.  Louis  Is: 

”...  solely  for  construction,  recon¬ 
struction,  maintenance,  repair,  policing, 
signing,  lighting  and  cleaning  roads  and 
streets  and  for  the  payment  of  principal 
and  Interest  on  Indebtedness  Incurred 
prior  to  the  effective  date  of  this  sec¬ 
tion  on  account  of  road  and  street  pur¬ 
poses,  and  the  use  thereof  being  subject 
to  such  other  provisions  and  restrictions 
as  provided  by  law.  ...”  (Article  IV, 

Section  30  (a)  (2),  Constitution  of 
Missouri ) 

We  are  unaware  of  any  Missouri  Statute  or  St.  Louis  Charter 
provision  making  further  restrictions  or  controls  on  the  City's 
use  of  Motor  Vehicle  Fuel  Tax  monies.  Although  the  Constitution 
provides  for  the  allocation  of  these  funds  to  the  various  cities 
on  the  basis  of  the  ratio  of  the  particular  cities'  population  to 
the  population  of  all  eligible  cities  (Article  IV,  Section  30(a) 

(2),  supra) ,  we  regaufd  this  only  as  a  limitation  on  the  Inter-city 
distribution  of  the  funds,  and  not  as  a  limitation  on  the  manner 
of  using  the  funds  within  any  particular  city.  We  do  not  regard 
the  City's  use  of  such  money  for  paving  Its  "Improved"  streets  and 
repairing  Its  "unimproved"  streets  as  violative  of  Article  IV,  Sec¬ 
tion  30(a)  (2),  supra. 

Section  82.190,  RSMo  1959  confers  on  constitutional  charter 
cities  "...  exclusive  control  over  [their]  public  highways, 
streets,  avenues,  alleys  and  public  places  ..." 

Article  XIII,  Section  13  of  the  Charter  of  the  City  of 
St.  Louis  provides: 

The  department  of  streets  shall  have 
charge  of  the  repairing,  cleaning  and 
maintenance  of  all  public  highways, 
streets,  boulevards,  alleys,  bridges, 
wharves  and  levees ; .  .  .  and  except 
as  otherwise  provided  by  law  or  or¬ 
dinance  shall  have  charge  of  the  en¬ 
forcement  and  execution  of  all  ordi¬ 
nances  relating  to  any  of  the  matters 
referred  to  In  this  section  .  .  .  ." 

Article  XXII,  Section  3  of  the  Charter  authorizes  the  creation 
of  benefit  or  taxing  districts  to  pay,  in  whole  or  in  part  from 
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special  assessments  In  such  districts,  for  the  construction  or 
other  Improvements  of  public  highways,  streets,  boulevards,  and 
alleys.  Section  10  of  Article  XXII  directs  that  ordinances  for 
the  "Improvement"  of  public  hlgliways,  streets,  boulevards  and 
parkways  shall  be  paid  for  by  special  assessment  of  the  property 
owners  within  the  benefit  or  taxing  district  but  permits  the 
ordinance  to  provide  for  payment  of  a  portion  of  the  cost  of  such 
"Improvement"  by  the  City.  "Improvement"  Is  stated  to  Include: 

"...  grading,  regrading,  preparing  roadbed, 
placing  foundation,  building  of  super-struc¬ 
ture,  resurfacing,  repaving,  construction 
and  reconstruction  of  curb,  gutters,  roadway, 
paving  and  crosswalks  and  Intersections." 

Section  13  of  Article  XXII  requires  at  least  one-fourth  of 
the  cost  of  reconstruction  of  any  public  highway,  street,  boulevard, 
parkway  or  alley  within  ten  years  after  fully  paving  same  to  be 
borne  by  the  City . 

We  find  no  other  pertinent  Charter  provision,  and  In  those 
already  referred  to,  we  find  no  requirement  that  the  Department 
of  Streets  use  city  funds  rather  than  special  assessments  to 
"Improve"  (In  the  sense  of  Article  XXII,  Section  10)  particular 
streets.  If  a  particular  ordinance  so  provides,  the  Department 
must,  of  course,  use  City  funds  to  pay  for  the  portion  of  the 
street  "improvement"  required  by  the  ordinance. 

The  Department  of  Streets  has  evidently  adopted  a  policy 
of  "repairing"  streets  that  have  not  been  "Improved"  within  the 
meaning  and  through  the  procedure  of  Article  XXII,  Section  10. 
Section  259*010  of  the  Revised  Code  of  the  City  of  St.  Louis, 
i960,  defines  "repair"  as; 

".  .  .to  restore,  any  hole,  depression 
or  excavation  In  any  street  to  a  good, 
safe  or  sound  condition  after  deteri¬ 
oration,  Injury,  damage,  dilapidation 
or  partial  destruction." 

Section  259*020  of  the  Revised  Code  provides: 

"...  whenever  In  the  opinion  of  the 
director  of  streets  the  pavement  of 
the  roadway  of  any  Improved  public 
highway  Is  in  need  of  repair,  the 
street  commissioner  shall  cause  such 
repairs  to  be  made,  and  the  cost 
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thereof  shall  be  charged  to  and  paid 
out  of  appropriations  for  current 
expenses  of  the  Street  Division 

The  Director  of  Streets  is  evidently  "repairing"  all  streets 
and  highways  of  the  City  within  the  limits  of  funds  appropriated  to 
his  departm.ent . 

In  sum,  we  can  find  no  violation  of  any  constitutional, 
statutory,  charter  or  ordinance  provision  by  the  Department  of 
Streets  of  the  City  of  St.  Louis  in  its  policy  of  paving  only 
"Improved  streets”  from  City  street  funds. 

"...  a  city  may  ’for  its  own  purposes, 
lawfully  divide  its  funds  or  allocate 
them  In  any  manner  it  sees  fit  or  sub¬ 
ject  its  general  revenue  funds  to  par¬ 
ticular  public  purposes,  so  long  as  it 
does  not  do  so  contrary  to  statute  or 
its  charter*  ..."  (Automobile  Club 
of  Missouri  V.  City  of  St.  Louis,  33^ 

S.W.2d  355,  36^  (Dlv.  2,  i960)). 

An  ordinance  could  be  enacted  consistent  with  the  Charter 
(Article  XXII,  Section  10)  requiring  that  City  funds  be  used  to 
pay  for  any  portion  of  the  cost  of  "improving"  all  city  streets, 
but  in  the  absence  of  such  an  ordinance,  we  cannot  find  legal 
fault  with  the  present  policy. 


Yours  very  truly. 


JOHN  C.  DA'iPORTH 
Attorney  General 


LIQUOR: 

INTOXICATING  LIQUOR: 


1.  Senate  Bill  No.  37,  75th  General 
Assembly,  does  not  apply  to  sales  of 
3.2?  non-lntoxlcatlng  beer.  2.  Senate 
Bill  No.  37  does  not  permit  persons  under  the  age  of  twenty-one  years 
working  In  drug  stores  or  grocery  stores  of  the  type  mentioned  therein 
to  stock  shelves,  arrange  displays,  provide  carry  out  service,  or  per¬ 
form  other  tasks  necessary  to  the  exposure  of  Intoxicating  liquor  for 
sale  as  such  activities  Involve  the  sale  or  assisting  In  the  sale  or 
dispensing  of  Intoxicating  liquor  but  authorizes  persons  eighteen  or 
over  to  accept  payment  for  Intoxicating  liquor. 


OPINION  NO.  78 


April  6.  1970 


Mr.  Harry  Wiggins,  Supervisor 
Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Wiggins: 

This  Is  In  response  to  your  request  for  an  opinion  concerning 
the  effect  of  Senate  Bill  No.  37,  which  was  introduced  during  the 
regular  1969  legislative  session  and  became  law  October  13,  1969. 
Specifically,  you  Inquire  whether  this  new  law  applies  to  the  sale 
of  3.2?  non-intoxicating  beer  and  If  the  new  law  restricts  persons 
between  the  ages  of  eighteen  to  twenty-one  to  the  mere  acceptance 
of  money  In  payment  of  Intoxicating  liquor  or  whether  such  persons 
may  otherwise  assist  In  such  sales  by  stocking  shelves  and  by  pro¬ 
viding  carry  out  service  to  automobiles. 

Senate  Bill  No.  37,  75th  General  Assembly,  as  passed,  reads: 

”1.  Except  as  provided  In  subsection  2  of  this 
section,  no  person  under  the  age  of  twenty-one 
years  shall  sell  or  assist  In  the  sale  or  dis¬ 
pensing  of  Intoxicating  liquor. 

”2.  In  any  drug  store  or  grocery  store  licensed 
under  Section  311.200  RSMo  1959,  subsections  1 
and  2  where  at  least  sixty  percent  of  the  gross 
sales  made  consists  of  goods,  merchandise,  or 
commodities  other  than  intoxicating  liquor  In 
the  original  package,  persons  at  least  eighteen 
years  of  age  may  accept  payment  for  Intoxicating 
liquor.  Delivery  of  Intoxicating  liquor  away 
from  the  licensed  business  premises  cannot  be 
performed  by  anyone  under  the  age  of  twenty- 
one  years . " 


Mr.  Harry  Wiggins 


As  can  be  seen,  the  new  law  creates  an  exception  only  In  tlie 
area  of  sales  of  intoxicating  liquor  in  drug  or  grocery  stores 
where  at  least  sixty  percent  of  the  gross  sales  made  consist  of 
goods,  merchandise,  or  commodities  other  than  intoxicating  liquor 
in  the  original  package. 

The  term  "intoxicating  liquor"  has  a  definite  meaning  in  the 
Liquor  Control  Act.  Section  311-020,  RSMo  1959,  nrovides  the  fol¬ 
lowing  definition: 

"The  term  ’intoxicating  liquor'  as  used  in  this 
chapter,  shall  mean  and  include  alcohol  for 
beverage  purposes,  alcoholic,  spirituous,  vi¬ 
nous,  fermented,  malt,  or  other  liquors,  or  com¬ 
bination  of  liquors,  a  part  of  which  is  spiri¬ 
tuous,  vinous,  or  fermented,  and  all  preparations 
or  mixtures  for  beverage  purposes,  containing 
in  excess  of  three  and  two-tenths  per  cent  of 
alcohol  by  weight." 

Beer  with  an  alcoholic  content  of  1.2%  or  less  is  not  covered 
by  the  term  "intoxicating  liquor,"  and  therefore  sales  of  such  beer 
are  not  governed  by  the  provisions  of  Chapter  311 j  but  rather  by 
the  provisions  of  Chapter  312.  Since  Senate  Bill  No.  37  amended 
Section  311.300,  RSMo  1959  and  refers  specifically  to  intoxicating 
liquor,  its  provisions  cannot  be  used  to  regulate  the  sale  of  1.2% 
non-lntoxlcatlng  beer,  as  defined  and  regulated  in  Chapter  312. 

With  respect  to  the  scope  of  Senate  Bill  No.  37 >  it  is  our 
opinion  that  said  act  does  not  allow  persons  under  the  age  of 
twenty-one  to  stock  shelves,  arrange  displays,  or  perform  other 
tasks  necessary  to  the  exposure  of  intoxicating  liquor  for  sale. 

To  do  so  would  be  to  violate  the  general  provisions  of  subsection 
1  of  Senate  Bill  No.  37  which  provides  that  no  person  under  the 
age  of  twenty-one  years  shall  sell  or  assist  in  the  sale  or  dis¬ 
pensing  of  intoxicating  liquor.  Subsection  2  does  not  proviae  an 
exception  to  the  general  rule  with  respect  to  these  particular 
activities,  it  only  provides  that  persons  of  at  least  eighteen 
years  of  age  may  accept  payment  for  intoxicating  liquor. 

Also,  it  is  our  opinion  that  subsection  2  of  Senate  Bill  No. 

37  does  not  create  an  exception  to  the  general  rule  laid  forth  in 
subsection  1  with  respect  to  carry  out  service  as  normally  provided 
by  drug  or  grocery  stores.  Enclosed  is  Opinion  Letter  No.  300,  is¬ 
sued  November  4,  1965,  to  the  Honorable  Glennon  T.  Moran,  in  which 
we  held  that  carry  out  service  involved  the  dispensing  of  intoxi¬ 
cating  liquor  and  thus  could  not  be  performed  by  a  minor.  Since 
carry  out  service  involves  the  dispensing  of  intoxicating  liquor, 
it  cannot  be  done  by  a  minor  under  the  provisions  of  Senate  Bill 
No.  37. 
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CONCLUSION 


It  is  the  opinion  of  this  office: 

1.  Senate  Bill  No.  37,  75th  General  Assembly,  does  not  apply 
to  sales  of  3.25?  non-intoxicating  beer. 

2.  Senate  Bill  No.  37  does  not  permit  persons  under  the  age 
of  twenty-one  years  working  in  drug  stores  or  grocery  stores  of 
the  type  mentioned  therein  to  stock  shelves,  arrange  displays,  pro¬ 
vide  carry  out  service,  or  perform  other  tasks  necessary  to  the  ex¬ 
posure  of  intoxicating  liquor  for  sale  as  such  activities  involve 
the  sale  or  assisting  in  the  sale  or  dispensing  of  intoxicating  li¬ 
quor  but  authorizes  persons  eighteen  or  over  to  accept  payment  for 
intoxicating  liquor. 

The  foregoing  opinion,  which  I  hereby  approved,  was  prepared 
by  my  Assistant,  Richard  L.  Wleler. 


^  Yours  very  truly . 

^JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  Letter  Mo.  300 

11-4-65 >  Moran 
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PRISONERS:  The  sheriff  of  the  county 

SHERIFFS:  in  which  an  untried  in- 

CRIMINAL  PROCEDURE:  dictment  or  information  is 

CONVICTS:  pending  against  a  prisoner 

has  the  duty  to  transport 
the  prisoner  and  is  to  be  compensated  pursuant  to  the  provisions 
of  Section  57.290,  RSMo  1969.  Because  of  the  enactment  of  Sec¬ 
tion  222.120,  RSMo  1969,  Attorney  General  Opinion  No.  15,  issued 
to  the  Honorable  James  D.  Carter,  March  23,  1956,  is  hereby  with¬ 
drawn  . 


OPINION  NO.  79 


September  30,  1970 


Mr.  Howard  L.  McFadden 
General  Counsel 
Department  of  Corrections 
P.  0.  Box  267 

Jefferson  City,  Missouri  65101 
Dear  Mr.  McFadden: 

This  letter  is  issued  in  response  to  your  request  for  an 
opinion  concerning  "...  the  question  of  whose  responsibility 
it  is  to  transport  inmates  of  the  Missouri  State  Penitentiary 
to  court  for  prosecution." 

Your  inquiry  is  specifically  directed  as  to  whether  the  re¬ 
sult  reached  in  Attorney  General  Opinion  No.  15,  issued  to  the 
Honorable  James  D.  Carter,  dated  March  23,  1956,  has  been  affected 
by  the  enactment  of  Section  222.120,  RSMo  1969.  Attorney  General 
Opinion  No.  15  held  that  counties  are  not  liable  for  costs  in 
habeas  corpus  ad  prosequendum  cases. 

Section  222.120,  RSMo  1969,  which  was  enacted  subsequent  to 
the  issuance  of  the  cited  opinion,  provides: 

"The  expense  of  transporting  any  prisoner 
between  the  place  of  his  confinement  and 
the  county  wherein  the  untried  indictment 
or  information  is  pending  shall  be  paid  by 
the  county.  It  shall  be  the  duty  of  the 
sheriff  to  transport  the  prisoner  and  he 
shall  be  compensated  for  such  service  as 
provided  by  section  57.290,  RSMo." 
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Although  Section  222.120,  RSMo  1969,  was  enacted  as  a  part 
of  the  Uniform  Mandatory  Disposition  of  Detainers  Law,  we  believe 
that  the  language  of  Section  222.120,  RSMo  1969,  when  considered 
in  conjunction  with  Section  57.290,  RSMo  1969,  is  sufficiently 
broad  so  as  to  require  the  sheriff  to  transport  the  prisoner  be¬ 
tween  the  place  of  his  confinement  and  the  county  wherein  the  un¬ 
tried  indictment  or  information  is  pending,  irrespective  of 
whether  such  further  proceedings  are  initiated  as  a  result  of  a 
request  made  by  the  inmate  pursuant  to  the  Uniform  Mandatory 
Disposition  of  Detainers  Law  or  on  the  initiative  of  the  prose¬ 
cuting  officials. 

Our  opinion  in  this  regard  applies  only  to  writs  issued  in 
conjunction  with  further  proceedings  or  trial  with  respect  to  un¬ 
tried  indictments  or  informations  and  does  not  apply  to  post¬ 
conviction  proceedings  under  Supreme  Court  Rule  27.26.  See  Attor¬ 
ney  General  Opinion  No.  155,  issued  to  the  Honorable  Haskell 
Holman,  dated  August  22,  1968,  a  copy  of  which  is  enclosed. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  sheriff 
of  the  county  in  which  an  untried  indictment  or  information  is 
pending  against  a  prisoner  has  the  duty  to  transport  the  prisoner 
and  is  to  be  compensated  pursuant  to  the  provisions  of  Sec¬ 
tion  57.290,  RSMo  1969.  Because  of  the  enactment  of  Section  222.120, 
RSMo  1969,  Attorney  General  Opinion  No.  15,  issued  to  the  Honorable 
James  D.  Carter,  March  23,  1956,  is  hereby  withdrawn. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Gene  E.  Voigts. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  ,  '  . 

Opinion  No.  15,  Carter,  3/23/56  — 
Opinion  No.  155,  Holman,  8/22/68 


CRIMINAL  PROCEDURE:  Section  56.310,  RSMo  1969,  which  pro 

BONDS:  video  that  a  prosecuting  attorney  is 

BAIL:  entitled  to  receive  ten  percent  of 

all  sums  collected  If  not  more  than 
five  hundred  dollars  and  five  percent  of  all  sums  over  five  hundred 
dollars,  to  be  paid  out  of  the  amount  collected,  on  recognizances 
given  to  the  state  in  criminal  cases  and  which  are  or  may  become  for 
felted,  applies  to  bail  bonds  as  well  as  recognizances. 


AMENDED  OPINION  NO.  80 


August  7,  1970 


Honorable  Thomas  R.  Gilmore 
Prosecuting  Attorney 
Scott  County 
217  South  Klngshlghway 
Slkeston,  Missouri  638OI 

Dear  Mr.  Gilmore: 


FILED 


This  is  in  response  to  your  request  for  an  opinion  on  the  ques¬ 
tion  of  when  a  prosecuting  attorney  is  entitled  to  receive  fees  on 
sums  collected  on  recognizances  pursuant  to  Section  56.310,  RSMo 

1969. 


Section  56.310,  RSMo  1969,  provides  in  part: 

"Prosecuting  attorneys  shall  be  allowed  fees 
as  follows,  unless  in  cases  where  it  is  other¬ 
wise  directed  by  law:  For  collections  on  re¬ 
cognizances  given  to  the  state  in  criminal 
cases,  and  which  are  or  may  become  forfeited, 
ten  percent  on  all  sums  collected,  if  not  more 
than  five  hundred  dollars,  and  five  percent  on 
all  sums  over  five  hundred  dollars,  to  be  paid 
out  of  the  amount  collected;.  .  ." 

The  first  question  which  your  request  raises  is  whether  a  dis¬ 
tinction  exists  between  "recognizances"  and  "ball  bonds."  Sections 
5^4.^420  through  544.660,  which  deal  with  these  matters,  use  the  two 
terms  interchangeably.  It  is  the  opinion  of  this  office  that,  while 
there  may  be  some  technical  differences  between  these  two  terms  in 
civil  law,  they  are  virtually  indistinguishable  when  used  in  crimi¬ 
nal  law.  We,  therefore,  believe  that  all  bail  bonds  (both  cash  and 
surety)  come  under  the  meaning  of  Section  56.310. 


Honorable  Thomas  R.  Gilmore 


A  second  question  is  whether  Article  IX,  Section  7  of  the 
Constitution  of  Missouri  prohibits  the  payment  of  such  fees  to 
prosecuting  attorneys.  Such  section  provides  in  pertinent  part: 

"...  All  interest  accruing  from  investment 
of  the  county  school  fund,  the  clear  proceeds 
of  all  penalties,  forfeitures  and  fines  col¬ 
lected  hereafter  for  any  breach  of  the  penal 
laws  of  the  state,  the  net  proceeds  from  the 
sale  of  estrays ,  and  all  other  moneys  coming 
into  said  funds  shall  be  distributed  annually 
to  the  schools  of  the  several  counties  accord¬ 
ing  to  law."  (Emphasis  added) 

It  is  the  view  of  this  office  that  the  term  "clear  proceeds"  used 
in  the  constitution  should  be  interpreted  as  the  net  proceeds  after 
costs  and  collection  fees  are  deducted.  In  order  to  construe  Sec¬ 
tion  7  of  Article  IX  of  the  Constitution  and  Section  56.310,  RSMo, 
so  as  to  harmonize  and  be  consistent  with  each  other,  we  believe 
that  when  a  bail  bond  is  forfeited  and  proceeded  upon  by  scire  facias 
to  final  Judgment  and  execution  pursuant  to  Section  5^^. 6^0,  RSMo  1969> 
the  fees  to  which  a  prosecuting  attorney  is  entitled  under  Section 
56.310,  RSMo  1969,  should  first  be  paid  and  that  the  net  proceeds 
remaining  should  then  be  applied  to  the  county  schools. 

The  above  is  supported  by  the  case  of  State  v.  Hoeffner,  12^1 
Mo.  ^192,  28  S.W.  5  (189^),  which  considered  the  above  statute  and 
constitutional  provision  and  the  court  said.  Mo.  l.c.  ^97: 

"It  will  thus  appear  that  the  people  of  this 
state  have  in  the  most  solemn  form  set  aside 
all  fines  and  forfeitures  as  a  part  of  the 
school  fund,  and  by  statute  enjoined  upon  all 
prosecuting  attorneys  the  duty  of  collecting 
these  forfeitures  and  as  an  incentive  to  dili¬ 
gent  service  in  so  doing,  in  addition  to  the 
salaries  and  fees  otherwise  allowed  by  law  to 
those  officers,  a  commission  of  ten  or  five 
per  cent,  as  the  case  may  be  is  added,  *to  be 
paid  out  of  the  amount  collected.  '  .  . 

We  would,  however,  point  out  that  any  fees  on  forfeited  recog¬ 
nizances  collected  by  county  prosecutors  would  be  subject  to  pay¬ 
ment  over  to  the  county  treasury  as  provided  by  Sections  56.320, 

56.330  and  56.340,  RSMo  I969. 

CONCLUSION 

Section  56.310,  RSMo  1969j  which  provides  that  a  prosecuting 
attorney  is  entitled  to  receive  ten  percent  of  all  sums  collected 
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if  not  more  than  five  hundred  dollars  and  five  percent  of  all  sums 
over  five  hundred  dollars,  to  be  paid  out  of  the  amount  collected, 
on  recognizances  given  to  the  state  In  criminal  cases  and  which  are 
or  may  become  forfeited,  applies  to  ball  bonds  as  well  as  recogni¬ 
zances  . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Dale  L.  Rollings. 


Very  truly  yours , 


JOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS: 

CONSTITUTIONAL  LAW: 


A  school  district  is  authorized  to 
allow  the  use  of  school  premises  by 
church  or  religious  organizations  for 
religious  purposes  during  times  when  the  use  for  school  purposes  is 
not  required  provided  that  a  fair  and  adequate  consideration  is  re¬ 
ceived  for  such  use. 


OPINION  NO.  82 
September  2,  1970 


Honorable  Richard  M.  Marshall 
Representative  43rd  District 
111  South  Bemlston  Avenue 
Clayton,  Missouri  63105 


Dear  Representative  Marshall: 

This  opinion  is  in  response  to  your  request  in  which  you  inquire 
whether  a  school  district  can  make  an  agreement  with  an  organized 
church  allowing  the  church  to  use  the  school  auditorium  and  several 
school  classrooms  for  religious  purposes  on  certain  evenings  in  re¬ 
turn  for  which  the  church  pays  a  fee  to  the  school  authorities  cov¬ 
ering  only  the  expenses  of  maintenance  and  Janitorial  services. 

We  have  previously  Issued  Opinion  No.  265,  dated  October  30, 

1969,  to  Ronald  Reed,  Jr.,  which  held  that  a  public  school  board  may 
not  allow  the  use  of  public  school  property  by  the  Ministerial  Alli¬ 
ance  to  conduct  religious  training.  In  that  Instance,  there  was  no 
fee  or  charge  paid  for  the  use  of  the  premises. 

In  our  Opinion  No.  I58  dated  August  22,  1967,  to  Don  Witt,  this 
office  held  that  a  public  school  board  may  allow  the  use  of  public 
school  property  by  a  church  college  or  municipality  for  civic,  social 
and  educational  purposes  that  do  not  Interfere  with  the  prime  purposes 
of  the  school  property  and  that  where  there  is  an  exchange  of  consi¬ 
deration  between  the  public  school  district  and  the  church-educational 
institution  there  is  no  aid  to  religion. 

In  our  Opinion  No.  354,  December  19,  1968,  to  Ben  Morton,  this 
office  held  that  an  agency  of  the  state  government  may  be  authorized 
by  the  legislature  to  contract  and  cooperate  with  private  medical 
schools  for  the  purpose  of  training  Missourians  in  the  medical  pro¬ 
fession. 


Honorable  Richard  M.  Marshall 


In  our  Opinion  No.  8l,  of  August  25,  1952,  to  Major  General  A. 

B.  Sheppard,  this  office  held  that  the  State  of  Missouri  may  execute 
a  "Right  of  Entry,  Use  and  Occupancy"  of  certain  buildings  to  the 
archdiocese  of  St.  Louis  for  the  use  of  the  certain  buildings  located 
at  Jefferson  Barracks. 

We  have  enclosed  copies  of  the  above  cited  opinions  for  your 
Information . 

The  constitutional  prohibitions  against  the  support  of  religion 
are  contained  in  several  sections.  Article  I,  Section  6,  states: 

"That  no  person  can  be  compelled  to  erect,  support 
or  attend  any  place  or  system  of  worship,  or  to 
maintain  or  support  any  priest,  minister,  preacher 
or  teacher  of  any  sect,  church,  creed  or  denomina¬ 
tion  of  religion;  but  if  any  person  shall  voluntar¬ 
ily  make  a  contract  for  any  such  object,  he  shall 
be  held  to  the  performance  of  the  same." 

Article  I,  Section  7,  states: 

"That  no  money  shall  ever  be  taken  from  the  public 
treasury,  directly  or  indirectly,  in  aid  of  any 
church,  sect  or  denomination  of  religion,  or  in 
aid  of  any  priest,  preacher,  minister  or  teacher 
thereof,  as  such;  and  that  no  preference  shall 
be  given  to  nor  any  discrimination  made  against 
any  church,  sect  or  creed  of  religion,  or  any 
form  of  religious  faith  or  worship." 

Article  IX,  Section  8,  states: 

"Neither  the  general  assembly,  nor  any  county, 
city,  town,  tovmshlp,  school  district  or  other 
municipal  corporation,  shall  ever  make  an  appro¬ 
priation  or  pay  from  any  public  fund  whatever, 
anything  in  aid  of  any  religious  creed,  church 
or  sectarian  purpose,  or  to  help  to  support  or 
sustain  any  private  or  public  school,  academy, 
seminary,  college,  university,  or  other  insti¬ 
tution  of  learning  controlled  by  any  religious 
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creed,  church  or  sectarian  denomination  what¬ 
ever;  nor  shall  any  grant  or  donation  of  personal 
property  or  real  estate  ever  be  made  by  the  state, 
or  any  county,  city,  town,  or  other  municipal 
corporation,  for  any  religious  creed,  church,  or 
sectarian  purpose  whatever.'* 

It  is  recognized  that  a  school  district  is  a  body  corporate  with 
power  to  own  and  sell  real  estate.  Peeler  v.  Reorganized  School  Dls- 
trict  No.  290  S.W.2d  102  (Mo.  195^7;  It  follows  that  the  school 
districts  have  the  power  to  allow  the  use  of  premises  under  their 
control. 

When,  in  fact,  a  religious  organization  pays  a  fair  considera¬ 
tion  for  the  use  of  premises,  there  is  no  aid,  support  or  advance¬ 
ment  of  any  religious  establishment.  To  conclude  otherwise  would 
in  fact  be  discrimination  against  religious  bodies  which  is  pro¬ 
hibited  by  Section  7  of  Article  I  of  the  Missouri  Constitution. 

We  cannot  speculate  as  to  what  might  constitute  "adenuate  con¬ 
sideration"  in  all  circumstances.  If  other  facilities  are  avail¬ 
able  in  the  community  for  rental,  then  the  rental  customarily 
charged  for  the  use  of  such  facilities  would  be  of  some  assistance 
in  determining  what  constitutes  adeouate  consideration.  In  some 
Instances,  there  might  be  adequate  consideration  if  the  school  dis¬ 
tricts  were  relieved  of  the  burden  of  the  expenses  which  it  v/ould 
otherwise  have.  The  decision  as  to  what  constitutes  adequate  con¬ 
sideration  is  vested  in  the  district;  and  presumably  such  exercise 
of  discretion  will  take  into  consideration  all  relative  and  available 
information. 

If  the  consideration  is  Just  and  adeouate  when  all  the  circam- 
stances  are  considered,  there  is  no  gift  or  subsidy  to  a  religious 
organization.  Klntzele  v.  City  of  St.  Louis,  3^7  S.W.2d  695  (Mo. 

En  Banc  1961). 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  a  school  dis¬ 
trict  is  authorized  to  allow  the  use  of  school  premises  by  church  or 
religious  organizations  for  religious  purposes  during  times  when  the 
use  for  school  purposes  is  not  reaulred  provided  that  a  fair  and  ade¬ 
quate  consideration  is  received  for  such  use. 
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The  forerjoinp;  oolnlon,  which  I  hereby  anprove ,  was  prepared  by 
my  assistant,  John  C.  Kla^fenbach. 


Yours  very  tjiuiy , 

OHN  C.  DANPORTH 
Attorney  General 

Enclosures:  Op.  No.  265 

10-30-69,  Reed 

Od.  No.  158 

8-22-67,  Witt 

Op.  No.  35^ 

12-19-68,  Morton 


Op.  No.  81 
8-25-52,  Sheppard 


POLITICAL  COMMITTEES:  The  county  chairman  and  vice-chairman 

PARTY  COMMITTEES:  of  counties  containing  territory  in 

more  than  one  congressional  district 
are  not  by  virtue  of  holding  such  offices  members  of  a  congressional 
committee.  It  is  the  further  opinion  of  this  office  that  the  town¬ 
ship  and  ward  committeemen  and  commltteewomen  of  townships  and  wards 
which  contain  territory  In  more  than  one  congressional  district  are, 
by  virtue  of  such  offices,  members  of  the  congressional  district 
committee  of  each  district  which  contains  any  part  of  such  a  ward 
or  township. 


OPINION  NO.  83 


January  I5,  1970 


Honorable  Harold  Dickson 
State  Representative 
District  No.  121 
400  West  Russell 
California,  Missouri  65018 

Dear  Representative  Dickson: 

You  have  Inquired  whether  county  chairmen  and  vice-chairmen 
and  township  and  ward  committeemen  and  commltteewomen  from  a  county 
which  has  townships  In  two  separate  congressional  districts  are 
members  of  the  congressional  party  committees  of  either  or  both 
districts . 

Section  120.810(^1),  RSMo  1959  (originally  enacted  L.  1953,  p. 
73^)  provides  that  the  congressional  committee  oi^  a  congressional 
district  composed  In  whole  or  In  part  of  a  part  of  a  city  or  part 
of  a  county  shall  Include  as  members  the  ward  and  township  commit¬ 
teemen  and  commltteewomen  of  wards  and  townships  lying  In  whole  or 
In  part  In  the  part  of  the  city  or  part  of  the  county  In  the  con¬ 
gressional  district. 

Section  120.800,  RSMo  1959,  provides  that  the  chairman  and 
vice-chairman  of  a  county  committee  shall  be  members  of  the  con¬ 
gressional  district  committee  of  the  district  of  which  their  county 
Is  a  part.  This  provision  of  Section  120.800,  RSMo  1959,  (origi¬ 
nally  enacted  L.  19^9  p.  2063)  antedates  Section  120.810(4),  RSMo 
1959. 


We  are  of  the  opinion  that  the  later  enacted,  aind  more  specific 
Section  120.810(4),  must  govern  In  the  situation  of  a  county  con¬ 
taining  territory  located  In  more  than  one  congressional  district, 
and  that  Section  120.800  has  no  application  to  county  chairmen  and 
vice-chairmen  In  counties  which  contain  territory  located  In  more 
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than  one  congressional  district  Insofar  as  congressional  district 
committees  are  concerned.  It  Is  our  view  that  only  the  county  chair¬ 
man  and  vice-chairman  of  counties  wholly  within  a  single  congres¬ 
sional  district  become,  by  virtue  of  their  offices,  members  of  a 
congressional  district  committee. 

However,  by  the  terms  of  Section  120.8l0(i|),  townships  and 
wards  which  lie  In  more  than  one  congressional  district  would  be 
entitled  to  representation,  via  their  committeemen  and  committee- 
women,  on  as  many  congressional  district  committees  as  there  are 
congressional  districts  containing  territory  In  such  wards  or 
tovmshlps . 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  county  chairman  and 
vice-chairman  of  counties  containing  territory  In  more  than  one 
congressional  district  are  not  by  virtue  of  holding  such  offices 
members  of  a  congressional  committee.  It  Is  the  further  opinion  of 
this  office  that  the  township  and  ward  committeemen  and  committee- 
women  of  townships  and  wards  which  contain  territory  In  more  than 
one  congressional  district  are,  by  virtue  of  such  offices,  members 
of  the  congressional  district  committee  of  each  district  which  con¬ 
tains  any  part  of  such  a  ward  or  township. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  Louren  R.  Wood. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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ANSWER  3Y  LETTER:  ASI-I3Y 


March  6,  1970 


LBTTBR  OPZMIOM  NO.  84 


Sonorftbla  Donald  L.  Manibrd 
S«natox*-^th  Diatplet 
9409  Oakland 

Kanaaa  City,  MiaaouFl  64138 
Dear  Senator  Ranfbrd: 

This  opinion  la  written  responding  to  tout  qiMStlon  whether 
a  labor  union  can  enter  into  an  agreeraent  with  a  city  (Indepen* 
dence)  relative  to  pay  and  working  oonditlona  and  exclude  the 
fire  chief  and  aaaiatant  fire  chief  from  auoh  oontract  when  such 
city  ea4>loyee8  are  membera  of  the  union. 

Initially,  you  refer  to  and  we  deaire  to  note  a  caveat  that 
there  la  no  agreeBent  or  contract  aa  that  tex«  ia  generally  under* 
atood  entered  into  between  a  city  and  a  union.  Ve  have  held  that 
the  propoaala  adopted  or  modified  aa  provided  in  Section  105«520, 
▼•A.N.8.  by  the  public  body  are  not  enforceable  in  a  court  of  law 
and  ia  not  a  contract.  See  City  of  teringfield  v.  Clouae.  (No.) 

206  S.V.dd  635  and  our  opiniona.  No.  68,  wted  Hay  6,  1966,  ad* 
dreased  to  Repreaentative  Garret,  et  al,  and  No.  373*  dated  Goto* 
ber  17*  1967*  addreaaed  to  the  Repreaentative  Thonpaon  (encloaed). 

Ibider  Section  105.520,  T.A.H.S.,  the  public  body  can  adopt, 
modify  or  reject  the  proponed  ordinance,  reaolution,  bill  or 
other  fbzei  (of  propoaal).  State  ex  rel.  Hiaaey  v.  City  of  Cebool, 
(No.)  44l  S.V.2d  35*  4l.  If  the  governing  body  haa  thia  statutory 
authority,  it  aeema  clear  to  ua  that  the  governing  body  (in  thia 
caae,  a  city)  may  excliade  adminiatretive  and  executive  peraonnel 
(the  chief  and  a'^aiatant  chief  of  the  fire  department  in  thia  caae) 
from  the  operation  of  their  ordinanoea  ia  their  diacretion.  State 
ex  rel.  Hiaaey  v.  City  of  Cabool,  aupra,  l.c.  4l. 


F 1 1 E  n 
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Honox«bl«  Donald  L.  Kanfbrd 


Vhothor  an  anployae  (not  within  tha  axoaptad  group)  oonas 
within  tha  tarma  and  affaot  of  any  wrlttan  proposals  batwaan  tha 
union  and  tha  olty  (in  this  casa)  dapands  on  tha  ultlaata  action 
takan  by  tha  appx«oprlata  adnlnlstratlva*  la|^slatlva  or  othar 
govaml^  body  whan  tha  wrlttan^  proposals  In  tha  form  of  an 
ordinance^  resolution^  bill  or  othar  form  (of  proposal)  are  sub¬ 
mitted  for  adoption^  modification  or  rejection  under  Section 
105 *5204  V*A.M.8.  If  tha  appropriate  a(hilnlatratlva«  laglsla- 
tlwa  or  othar  gowamlng  body  excludes  administrative  and  execu¬ 
tive  personnel  (tha  fire  chief  and  assistant  fire  chief)  from 
tha  operation  of  tha  collactlva  bargaining  proposals  as  adopted^ 
than  that  limited  and  specific  class  of  aag>loyaas  are  not  covered 
by  nor  Included  In  tha  operation  of  a  collective  bargaining  pro¬ 
posals  reduced  to  tha  fOm  of  an  ordinance  etc.  ultimately  adopted 
by  the  appropriate  governing  body.  Accordingly^  we  conclude  such 
eii9loyaes  (excluded  by  their  ultimate  action  of  the  governing  body 
on  the  proposal^  are  not  covered  xmder  the  ordinance^  resolution^ 
bill  or  other  form  of  proposal  ultimately  adopted  by  the  governing 
body  even  though  they  may  be  members  of  the  union. 

Thsnk  you  for  referring  the  qtiestlon  to  nef  and  I  trust  the 
letter  explains  the  matter  fully. 

Yours  very  truly* 


JOHN  C.  DANFORTH 
Attorney  Oeneral 


Bnclosurest 

Op. Ho.  68*  Oarret*  5-6-66 
Op. Ho.  373«  Thoiepson*  10-17-67 
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CONSTITUTIONAL  LAW:  (1)  Senate  Substitute  for  House 

Oi:,NERAL  ASSEMBLY:  Joint  Resolution  No.  was  passed 

In  the  form  such  resolution  was 
signed  by  the  presiding  officer 
of  each  House  and  filed  with  the 
Secretary  of  State;  (2)  the  General  Assembly  may  reconsider 
and  redraft  a  resolution  already  passed  by  the  General  Assembly 
and  referred  to  the  people  before  the  election  Is  held. 


OPINION  NO.  85 
February  l6,  1970 


Honorable  Robert  L.  Prange 
State  Senator,  1^4th  District 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Prange: 

This  is  in  response  to  your  request  for  an  opinion 
on  two  questions  concerning  Senate  Substitute  for  House 
Joint  Resolution  No.  ^  (SSHJR  No.  passed  by  the  Seventy- 
Fifth  General  Assembly,  first  session,  proposing  an 
amendment  to  Section  11  (c)  of  Article  X,  of  the  Consti¬ 
tution  of  Missouri.  The  question  which  we  will  answer  In 
part  I  of  the  opinion  concerns  the  validity  of  House  Joint 
Resolution  No.  ^  as  finally  adopted  in  view  of  a  discrepancy 
between  the  final  version  of  Joint  House  Resolution  No.  4 
signed  by  the  presiding  officer  of  each  House  and  the  report 
in  the  Senate  Journal  of  an  amendment  offered  in  the  Senate 
to  Senate  Substitute  for  House  Joint  Resolution  No.  4 
(SSHJR  No.  4)  which  became  part  of  the  final  version  of 
House  Joint  Resolution  No.  4.  The  second  question,  which 
will  be  answered  in  part  II  of  this  opinion,  is  "whether  or 
not  the  General  Assembly  can  reconsider  and  redraft  a  reso¬ 
lution  already  passed  by  the  General  Assembly  and  referred 
to  the  people  before  it  has  been  voted  on." 


I 
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The  legislative  history  of  Joint  Resolution  No.  4 
reveals  that  on  June  24,  1969,  the  Senate  took  up  its 
Substitute  for  House  Joint  Resolution  No.  4  (Senate  Journal . 
pp .  1225-1227).  At  that  time  Senator  Prange  offered  the 
following  amendment: 


"SENATE  AMENDMENT  NO. 2. 


Amend  Senate  Substitute  for  House 
Joint  Resolution  No.  A,  page  2,  section 
10  (c),  line  22,  by  adding  the  follow¬ 
ing  after  the  word  'voters’; 

'provided  that  In  any  school  district 
where  the  board  of  education  submits  a  tax 
rate  lower  than  the  rate  approved  In  the 
last  previous  school  election  and  the  pro¬ 
posed  tax  rate  Is  defeated  the  tax  rate 
shall  not  revert  to  the  rate  voted  In  the 
last  previous  school  election  but  may  be 
resubmitted  to  a  vote  of  the  people' 

And  further  amend  said  section,  line  23, 
by  adding  after  the  word  'Higher'  the  words 
'or  lower' 

And  further  amend  said  section,  line 
27,  by  adding  after  the  word  'higher'  the 
words  'or  lower'  ..." 

[Senate  Journal ,  p.  1226] 

Extensive  investigation  reveals  that  the  Senate  Substitute 
for  House  Joint  Resolution  No.  ^  (SSHJR  No.  was  not  In 
printed  form  at  the  time  Senate  Amendment  No.  2  was  adopted 
by  the  Senate;  but  at  that  time  a  typed  version  of  the 
Senate  Substitute  without  amendment  existed.  In  that  typed 
version  of  the  Senate  Substitute  there  Is  no  reference  to 
a  "Section  10  (c)."  However,  on  the  22nd  line  of  Section  11 
(c)  of  SSHJR  No.  ^  there  appears  the  word  "voters."  Prom 
the  context  of  the  Senate  Substitute  for  House  Joint  Resolution 
No.  4  it  appears  that  the  reference  in  Senate  Amendment 
No.  2  to  "Section  10  (c)"  was  intended  to  be  to  "Section  11 
(c)"  and  that  only  by  reading  "10  (c)"  as  "11  (c)"  can 
Amendment  No.  2  have  any  meaning  at  all.  We  further  note 
that  Senate  Amendment  No.  2  purports  to  add  after  the  word 
'higher"  on  line  27  of  the  Senate  Substitute  for  House  Joint 
Resolution  No.  4  the  words  "or  lower."  The  word  "higher" 
aoes  not  appear  on  line  27,  but  It  does  appear  on  line  26 
and  once  again  It  would  appear  from  the  context  of  the 
Resolution  that  the  amendment  Intended  to  add  the  words 
"or  lower"  after  the  word  "higher"  on  line  26. 

After  Amendment  No.  2  was  adopted  by  the  Senate, 

SSHJR  No.  4,  as  amended,  was  read  a  third  time  and  was  passed 
by  the  Senate  (Senate  Journal ,  p.  1227). 

The  House  passed  SSHJR  No.  4  (as  amended  with  Senate 
Amendment  Nos.  1  and  2)  on  June  26,  1969  (House  Journal, 
pp .  1959-1961).  We  find  no  record  that  a  typed  or  printed 
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copy  of  SSHJR  No.  with  Senate  Amendments  Nos.  1  and  2, 
had  ever  been  prepared  at  the  time  the  House  passed  the 
House  Joint  Resolution  No.  4  In  the  form  It  left  the 
Senate . 

On  July  7,  1969,  the  House  met  and  the  Chairman  of 
the  House  Committee  on  Bills  Perfected  and  Passed  reported 
that  he  had  carefully  examined  Senate  Substitute  for  House 
Joint  Resolution  No.  ^  and  found  It  "to  be  truly  and 
correctly  typed  as  agreed  to  and  finally  passed"  (House 
Journal,  pp.  2210-2211).  Then,  "...  Senate  Substitute 
for  House  Joint  Resolution  No.  ^  [was]  read  at  length  and, 
there  being  no  objection,  [was]  signed  by  the  officer 
to  the  end  that  [it]  may  become  law."  (House  Journal , 

p.  2212). 

On  July  15,  1969,  the  Senate  Journal  shows  the  Senate 
met  and  the  President  Pro  Tern  announced  a  number  of  bills 
and  SSHJR  No.  4  "having  passed  both  branches  of  the 
General  Assembly,  would  be  read  at  length  by  the  Secretary, 
and  if  no  objections  be  made  the  bills  would  be  signed  by 
the  President  Pro  Tem  to  the  end  that  they  may  become  law." 
The  Senate  J ournal  then  shows  that  SSHJR  No.  4  was  read  by 
the  Secretary  and  signed  by  the  President  Pro  Tem.  (Senate 
Journal,  p.  1529).  - 


The  House  Journal  for  July  15,  1969,  has  the  following 
entry  on  page  tiZ72~: 

"Having  been  duly  signed  In  open  session 
In  the  Senate,  Senate  Substitute  for  House 
Joint  Resolution  No.  4  was  delivered  to  the 
Secretary  of  State  by  the  Chief  Clerk." 

We  have  examined  the  copy  of  SSHJR  No.  4  signed  by  the 
Speaker  of  the  House  and  President  of  the  Senate  and 
delivered  to  and  filed  with  the  Secretary  of  State.  We 
find  It  Incorporates  Senate  Amendment  No.  2  as  If  the 
reference  In  that  amendment  "Section  10  (c)"  was  taken  to 
read  "Section  11  (c)"  and  the  reference  in  the  amendment 
to  "line  27"  was  taken  to  be  to  "line  26". 


We  are  of  the  opinion  that  SSHJR  No.  4  was  passed  by 
the  General  Assembly  in  the  form  signed  by  the  Officer  of 
the  House  and  the  President  of  the  Senate,  notwithstanding 
the  discrepancies  between  the  signed  version  of  SSHJR  No.  4 
and  Senate  Amendment  No.  2,  as  that  amendment  was  reported 
ill  the  Senate  Journal,  June  24,  I969,  p.  1226. 


In  reaching  this  opinion 
Court  In  Edwards  v.  Lesueur. 

1135  (189617  held: - 


,  we  note  the  Missouri  Supreme 
132  Mo.  410,  441,  33  S.W.  1130 
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"...  The  provision  for  adopting 
resolutions  proposing  amendments  Is 
distinct  from  and  Independent  of  all 
provisions  which  are  provided  for  the 
government  of  legislative  proceedings. 

The  provisions  are  In  themselves  complete, 
and  are  not  In  pari  materia  with  those  re¬ 
quired  In  the  passhgS  of  a  bill.  The 
general  assembly.  In  proposing  amend¬ 
ments,  does  not,  strictly  speaking,  exer¬ 
cise  ordinary  legislative  power.  It 
acts  In  behalf  of  the  people  of  the 
state,  under  an  express  and  Independent 
power.  The  mode  of  Its  exercise  Is 
prescribed,  and  must  be  observed,  but 
the  assembly  Is  not  required  to  look 
outside  Its  power  of  attorney  to  ascer¬ 
tain  Its  duty.  It  Is  only  required,  and 
It  Is  therefore  only  necessary,  that  the 
vote  be  taken  by  yeas  and  nays ,  and 
entered  In  full  on  the  Journals.  That 
this  was  done  Is  not  disputed." 

There  Is  no  provision  In  the  19^5  Constitution  which 
would  require  the  court  to  modify  the  holding  In  the 
Edwards  case . 

Prom  the  case  of  Edwards  v.  Lesueur,  supra,  we  find 
that  the  legislature  In  passing  a  resolution  proposing  an 
amendment  to  the  Constitution  Is  not  required  to  follow 
the  procedures  set  out  In  the  Constitution  relating  to  the 
enactment  of  bills  with  respect  to  the  number  of  readings 
the  resolution  must  be  given  before  final  passage,  the 
printing  of  the  resolution,  and  the  like.  Nor  does  the 
Constitution  require  that  the  Journal  of  each  house  show 
any  of  the  proceedings  taken  regarding  such  a  resolution. 

We  are  of  the  opinion  that  Insofar  as  there  is  a 
discrepancy  between  Senate  Amendment  No.  2  to  SSHJR  No.  ii , 
as  reported  in  the  Senate  Journal  for  June  2^ ,  1969,  at 
page  1226  and  the  final  version  of  SSHJR  No.  ^  as  signed 
by  the  presiding  officer  of  each  house,  the  signed  version 
must  be  taken  to  correctly  reflect  the  content  of  House 
Joint  Resolution  No.  M  as  that  resolution  was  passed  by 
each  House. 

In  the  case  of  the  House  of  Representatives  we  find 
no  express  rule  that  would  apply  to  resolutions  permitting 
a  representative  to  make  such  an  objection.  However, 
we  believe  for  the  purposes  of  presenting  such  an  objection, 
the  House  treated  Joint  Resolution  No.  *1  as  If  It  were  a 
bill  since  at  the  session  of  the  House  of  Representatives 
on  the  day  it  was  signed  the  Resolution  was  dealt  with 
In  all  respects  in  a  fashion  slmllau’  to  numerous  other 
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bills  signed  on  that  day.  With  respect  to  bills 
signed  at  that  time.  Joint  Rule  6  was  clearly  applicable. 
That  Rule  provides  In  part : 

"No  bill  shall  become  a  law  until  It  Is 
signed  by  the  presiding  officer  of  each 
house  in  open  session,  who  shall  first 
suspend  all  other  business,  declare  that 
the  bill  shall  now  be  read  and  that  If 
no  objection  be  made  he  will  sign  the 
same.  If  In  either  house  any  member 
shall  object  in  writing  to  the  signing 
of  the  bill,  the  objection  shall  be  noted 
In  the  Journal  and  annexed  to  the  bill 
to  be  considered  by  the  governor  In  con¬ 
nection  therewith.  ..." 

We  believe  that  pursuant  to  Joint  Rule  6  an  objection 
could  have  been  presented  with  respect  to  SSHJR  No.  ^  , 
at  the  time  the  resolution  was  signed  by  the  Speaker  of 
the  House,  had  any  member  of  the  House  of  Representatives 
been  of  the  opinion  that  the  version  of  the  bill  to  be 
signed  varied  in  any  manner  from  the  version  actually 
passed  by  the  House  of  Representatives.  We  have  previously 
noted  that  the  House  Journal,  p.  221  states  that  there  was 
no  objection  to  the  signing  of  SSHJR  No. 

In  the  case  of  the  Senate,  Senate  Rule  66  provides: 

"All  resolutions  proposing  amendments  to 
the  Constitution  shall  be  treated,  in  all 
respects,  in  the  introduction  and  form  of 
proceedings  on  them  in  the  Senate,  in  the 
same  manner  as  bills;  ..." 

Therefore,  in  the  case  of  House  Joint  Resolution  No.  ^ 
any  senator  could  have  objected  prior  to  the  signing 
of  that  resolution  in  the  Senate  that  it  was  not  in  sub¬ 
stance  and  form  the  resolution  actually  passed  by  the 
Senate.  Here,  too,  there  was  no  objection  to  the  sub¬ 
stance  or  form  of  House  Joint  Resolution  No.  4. 

Inasmuch  as  no  objection  was  presented  in  either 
House,  we  are  of  the  opinion  SSHJR  No.  ^  as  signed  by  the 
presiding  officer  of  each  House  was  actually  passed  by 
each  House. 


II 


You  have  also  requested  the  opinion  of  this  office 
as  to  "whether  or  not  the  General  Assembly  can  reconsider 
and  redraft  a  resolution  already  passed  by  the  General 
Assembly  and  referred  to  the  people  before  it  has  been  voted  on. 
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We  find  no  provisions  In  the  Missouri  Constitution 
or  the  statutes  euiswering  this  question.  Nor  does  It 
appear  that  this  question  has  ever  been  answered  by 
any  Missouri  court.  However,  based  on  decisions  in  other 
states,  we  are  of  the  opinion  that  the  General  Assembly 
has  the  power  to  reconsider  and  redraft  a  resolution  pro¬ 
posing  a  Constitutional  amendment  after  that  resolution 
has  been  filed  with  the  Secretary  of  State,  but  before 
the  proposed  amendment  has  been  voted  on  by  the  people. 

The  Colorado  Supreme  Court  held  by  way  of  dictum 
that  the  General  Assembly  had  the  power  at  a  special 
session  to  "change  and  amend"  a  resolution  proposing  a 
Constitutional  amendment  already  approved  by  the  General 
Assembly  but  not  yet  voted  on  by  the  people.  In  Re  Senate 
Concurrent  Resolution  No.  10,  137  Colo.  ^91.  328  P.2d  103, 

105  (1958). 

In  another  case,  the  Alabama  Supreme  Court  held  that 
the  legislature  could  recall  for  reconsideration  a  resolution 
submitting  a  Constitutional  amendment  to  the  people  after 
the  resolution  had  been  delivered  to  the  Secretary  of  State, 
In  Re  Opinion  Of  The  Justices,  252  Ala.  89,  39  So. 2d  665, 

668  (19^<9). 

Similarly,  the  Georgia  Supreme  Court  has  held  the 
General  Assembly  could  modify  a  Constitutional  amendment 
fixing  county  boundaries,  to  change  certain  boundaries, 
after  the  amendment  had  been  approved  by  the  General  Assembly 
and  ordered  submitted  to  the  electorate,  but  before  the 
actual  election  Clements  v.  Powell,  155  Ga.  278.  116  S.E. 

624,  626  (1923). 

We  find  no  decisions  In  any  state  that  prohibit  the 
General  Assembly  from  modifying  a  proposed  Constitutional 
amendment  after  It  has  once  been  approved  by  the  General 
Assembly  to  be  submitted  to  the  electorate,  but  before  the 
election  has  taken  place. 

It  should  be  noted  that  under  Article  III,  Section  39, 
Constitution  of  Missouri,  which  provides: 

"The  general  assembly  shall  not  have  power: 

»  »  « 

(7)  To  act,  when  convened  In  extra  session 
by  the  Governor,  upon  subjects  other  than 
those  specially  designated  In  the  proclamation 
calling  said  session  or  recommended  by 
special  message  to  the  general  assembly 
after  the  convening  of  an  extra  session  ..." 
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the  General  Assembly  may  not  act  at  a  special  session  to 
reconsider  or  redraft  a  resolution  already  passed  by  the 
General  Assembly  unless  the  Governor  specially  designates 
that  subject  for  consideration  in  his  proclamation  calling 
a  special  session  or  recommends  that  subject  for  consider¬ 
ation  by  a  special  message  to  the  General  Assembly  after 
convening  the  extra  session. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  (1)  Senate 
Substitute  for  House  Joint  Resolution  No.  4  was  passed  In 
the  form  such  resolution  was  signed  by  the  presiding  officer 
of  each  House  and  filed  with  the  Secretary  of  State;  (2)  the 
General  Assembly  may  reconsider  and  redraft  a  resolution 
already  passed  by  the  General  Assembly  and  referred  to  the 
people  before  the  election  Is  held. 

The  foregoing  opinion,  which  I  hereby  approve,  was 
prepared  by  my  Assistant,  Charles  A.  Blackmar. 

Very  truly  yours, 

JOHN  C.  DANPORTH 

Attorney  General 
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CIRCUIT  CLERKS:  With  respect  to  House  Bill  No.  119  of 

COMPENSATION  AND  FEES:  the  75th  General  Assembly  (Section 

RECORDER  OF  DEEDS:  50.33^,  V.A.M.S.),  circuit  Clerks 

COURTS;  coming  within  the  total  compensation 

provisions  of  said  bill  are  no  longer 
authorized  to  retain  the  ten  cents  out  of  each  bar  enrollment  fee 
allowed  under  Supreme  Court  Rule  6,04,  and  that  circuit  clerks- 
recorders  and  recorders  covered  by  such  section  are  not  entitled 
to  charge  the  fees  provided  for  transcribing  books  or  records 
belonging  to  the  office  of  the  recorder  of  deeds  under  Section 
59.600,  RSMo  1959. 

OPINION  NO.  88 


January  19,  1970 


Honorable  George  W.  Parker 
Representative,  District  120 
819  Crestland 
Columbia,  Missouri  65201 

Dear  Representative  Parker: 

This  opinion  Is  in  response  to  your  question  which  is  as 
follows ; 

"Does  House  Bill  119,  75th  General  Assembly 
(regular  session)  in  establishing  a  ".  .  . 
total  compensation  for  all  services  per¬ 
formed  ...”  void  Section  59.600  RSMo  1959, 
and  the  fee  authorized  under  supreme  Court 
Rule  6.04?” 

The  provisions  of  the  bill  to  which  you  refer  have  been  num¬ 
bered  Section  50.334  by  the  Revisor  of  Statutes  and  provides  In 
part  as  follows: 

”1.  In  all  counties  having  a  population  of 
less  than  five  hundred  thousand  and  an 
assessed  valuation  of  less  than  three  hun¬ 
dred  million  dollars,  the  recorder  of  deeds, 
the  circuit  clerk,  the  circuit  clerk-ex 
officio  recorder  of  deeds,  or  the  clerk  of 
Oourt  of  Common  Pleas,  as  the  case  may  be, 
shall  receive  as  total  compensation  for  all 
services  performed  by  him  an  annual  salary 
which  shall  be  computed  on  a  combination 
population  assessed  valuation  basis  as  set 
forth  in  the  following  schedule . ” 
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Supreme  Court  Rule  6.04  provides  in  full  as  follows: 

"All  enrollment  fees  and  penalties  paid  to 
the  Circuit  Clerks  shall  be  forwarded  to  the 
Clerk  of  the  Supreme  Court  on  or  before  the 
5th  day  of  the  month  after  that  in  which  they 
were  collected,  together  with  a  statement 
showing  by  whom  each  fee  and  penalty  were  paid. 

"As  compensation  to  the  Clerks  of  the  said 
Circuit  Courts,  at  the  time  of  remitting 
said  Clerk  may  retain  ten  cents  out  of  each 
annual  enrollment  fee.  The  Clerk  of  the 
Supreme  Court  shall  file  and  preserve  said 
statements  and  shall  keep  enrollment  fees  and 
penalties  in  a  separate  fund  to  be  known  as 
the  'Bar  Fund'  and  to  be  paid  out  as  herein¬ 
after  provided." 

We  note  that  the  clerks  of  the  circuit  court  have  been 
authorized  to  retain  ten  cents  out  of  each  annual  enrollment  fee 
since  the  rule  was  first  promulgated.  Mo.  Bar  Journal,  Vol.  5, 
p.  323  (1934). 

It  is  clear  that  the  Supreme  Court  of  the  State  has  the 
authority  to  provide  for  the  integration  of  the  Bar  and  for  the 
collection  of  an  annual  enrollment  fee.  The  provisions  of  the 
rule  and  those  relating  to  the  administration  of  the  Bar  are 
legislative  in  nature.  Lathrop  v.  Donohue,  367  U.S.  820,  6  L.Ed. 

2d  1191,  81  s.ct.  1826  (igSTfr 

We  note  also  that  these  rules  were  not  promulgated  under 
Section  5  of  Article  V  of  the  Missouri  Constitution  which  authorizes 
the  Supreme  Court  of  Missouri  to  promulgate  rules  of  practice  and 
procedure  and  which  rules  so  promulgated  may  be  amended  or  annulled 
only  by  legislation  directed  specifically  to  that  purpose. 

We  have  given  consideration  to  the  theory  which  has  great 
merit  that  the  compensation  provided  for  the  clerk  by  this  rule 
is  in  fact  for  service  outside  of  the  regular  duties  of  the  clerk 
and  therefore  not  affected  by  the  total  compensation  provisions  of 
Section  50.334.  Walsh  v.  County  of  St.  Louis,  353  S.W.2d  779 

(1962). 

In  our  view,  however,  although  the  Supreme  Court  might  have 
delegated  some  other  official  or  agency  to  collect  the  bar  fee 
and  might  have  authorized  such  official  or  agency  to  retain  a  part 
of  such  fee  as  compensation,  the  fact  remains  that  the  only  offi¬ 
cial  so  authorized  has  been  the  circuit  clerk  and  that  the  provi¬ 
sions  of  the  rule  thus  Incorporated  the  function  of  the  collection 
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of  the  bar  enrollment  fee  into  the  group  of  services  performed 
by  the  circuit  clerks  and  the  compensation  therefore  became  com¬ 
pensation  for  services  rendered  by  such  officer.  Unquestionably, 
the  legislature  has  the  right  to  govern  the  salary  of  such  clerks; 
and  in  enacting  the  total  compensation  provisions  contained  in 
Section  50.33^j  the  legislature  clearly  intended  that  such  clerks 
not  retain  any  other  compensation  paid  to  them  in  their  official 
capacity.  In  our  opinion,  such  clerks  are  no  longer  authorized  to 
retain  the  ten  cents  out  of  each  bar  enrollment  fee. 

It  is  also  our  view  that  such  compensation  is,  in  fact,  pay¬ 
able  to  the  clerk  by  virtue  of  the  services  rendered  by  his  office 
and  constitutes  "fees  collected  by  virtue  of  his  office"  within 
the  meaning  of  Section  483. 560,  RSMo  1959)  and  as  a  consequence, 
must  be  paid  into  the  county  treasury  by  all  such  clerks  within 
the  provisions  of  Section  50.334. 

You  also  inquired  as  to  whether  or  not  Section  59.600,  RSMo 
1959)  which  was  not  expressly  repealed  by  House  Bill  No.  119  is 
'Void^'. 


Section  59-600,  RSMo  1959)  provides  in  full  as  follows: 

"For  making  the  transcript  provided  for 
in  section  59-580,  the  recorder  shall  be 
entitled  to  such  compensation  as  may  be 
allowed  by  the  county  court,  not  to  ex¬ 
ceed  eight  cents  for  every  one  hundred 
words  and  figures  so  transcribed,  to  be 
paid  out  of  the  county  treasury.  ' 

In  our  opinion,  circuit  clerks-ex  officio  recorders  and  re¬ 
corders  entitled  to  the  total  compensation  under  the  provisions  of 
Section  50.334  are  no  longer  entitled  to  the  compensation  provided 
by  the  above  Section  59-600.  Further,  such  officers  are  not  to 
collect  the  amounts  set  out  in  Section  59-600  for  the  services 
rendered  for  the  reason  that  there  is  no  point  in  having  such  amounts 
paid  out  of  the  county  treasury  and  paid  back  into  the  county  trea¬ 
sury  . 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  with  respect  to 
House  Bill  119  of  the  75th  General  Assembly  (Section  50.33^)  V.A.M.S.) 
that  circuit  clerks  coming  within  the  total  compensa tion  provisions 
of  said  bill  are  no  longer  authorized  to  retain  the  ten  cents  out 
of  each  bar  enrollment  fee  allowed  under  Supreme  Court  Rule  6.04 
and  that  circuit  clerks-recorders  and  recorders  covered  by  such 
section  are  not  entitled  to  charge  the  fees  provided  for  transcribing 
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books  or  records  belonging  to  the  office  of  the  recorder  of  deeds 
under  Section  59.600,  RSMo  1959* 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 
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SCHOOLS:  If  a  Junior  college  district  includes 

JUNIOR  COLLEGES:  parts  of  more  than  one  county  and  the 

ASSESSMENTS:  State  Tax  Commission  increases  by  more 

than  ten  percent  the  assessed  valuation 
of  only  one  county  in  the  district,  the  district  must  revise  Its  tax 
rate  pursusint  to  the  requirements  of  Section  137.073,  RSMo  1959.  Such 
a  junior  college  district  should  revise  its  rate  of  levy  to  the  extent 
necessary  to  produce  from  all  taxable  property  in  the  district  sub¬ 
stantially  the  same  amount  of  taxes  as  had  been  previously  estimated 
to  be  produced  by  the  original  tax  rate. 


OPINION  NO.  89 


July  16,  1970 


Honorable  Robert  S.  Drake,  Jr. 

Prosecuting  Attorney 
Benton  County  Court  House 
Warsaw,  Missouri  65355 

Dear  Mr.  Drake: 

This  official  opinion  is  Issued  in  response  to  your  request 
for  a  ruling  on  the  following  questions: 

"Whether  or  not  a  Junior  College  School 
District  established  under  178.770  RSMo 
should  lower  its  levy  under  Section 
137.073  RSMo.  (1969)  if  its  district 
covers  parts  of  more  than  one  County  and 
the  State  Tax  Commission  Increases  the 
assessed  valuation  of  only  one  such 
County  by  more  than  ten  per  cent  (10?) 
on  real  estate  over  the  prior  year's 
valuation  and  such  valuation  increase 
was  made  after  the  Junior  College  School 
District  made  its  levy  and  certified  the 
same  to  all  County  Collectors  in  its 
district . 

”2.  If  the  Junior  College  School  Dis¬ 
trict  should  lower  its  rate  what  formula 
should  be  used  in  arriving  at  the  new 
rate.” 


FILED 


I. 


Section  137.073,  RSMo  1959  states  as  follows: 
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"Readjustment  of  prior  levy  when  county 
assessment  Increased  ten  per  cent. — 
Whenever  the  assessed  valuation  of  real 
or  personal  property  within  the  county 
has  been  Increased  by  ten  per  cent  or 
more  over  the  prior  year's  valuation, 
either  by  an  order  of  the  state  tax 
commission  or  by  other  action,  emd  such 
Increase  Is  made  after  the  rate  of  levy 
has  been  determined  and  levied  by  the 
county  court,  city  council,  school 
board,  township  board  or  other  bodies 
legally  authorized  to  make  levies,  and 
certified  to  the  county  clerk,  then  such 
taxing  authorities  shall  Immediately 
revise  and  lower  the  rates  of  levy  to  the 
extent  necessary  to  produce  from  all  tax¬ 
able  property  substantially  the  same 
amount  of  taxes  as  previously  estimated 
to  be  produced  by  the  original  levy. 

Where  the  taxing  authority  Is  a  school 
district  It  shall  only  be  required  here¬ 
by  to  revise  and  lower  the  rates  of  levy 
to  the  extent  necessary  to  produce  from 
all  taxable  property  substantially  the 
same  amount  of  taxes  as  previously 
estimated  to  be  produced  by  the  original 
levy,  plus  such  additional  amounts  as 
may  be  necessary  approximately  to  off¬ 
set  said  district's  reduction  In  the  ap¬ 
portionment  of  state  school  moneys  due 
to  Its  Increased  valuation.  The  lower 
rate  of  levy  shall  then  be  recertified 
to  the  county  clerk  and  extended  upon 
the  tax  books  for  the  current  year. 

The  term  'rate  of  levy'  as  used  herein 
shall  Include  not  only  those  rates  the 
taxing  authorities  shall  be  authorized 
to  levy  without  a  vote,  but  also  those 
rates  which  have  been  or  may  be  authorized 
by  elections  for  additional  or  special 
purposes.  No  levy  for  public  schools 
or  libraries  shall  be  reduced  below  a 
point  that  would  entitle  them  to  par¬ 
ticipate  In  state  funds." 


Initially,  we  must  determine  whether  Section  137.073  applies 
to  Junior  college  districts.  Although  Junior  college  districts  are 
not  specifically  referred  to  In  Section  137. 073 >  reference  Is  made 
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to  "other  bodies  legally  authorized  to  make  levies.  ..."  Junior 
college  districts  do  have  taxing  power  and  are  authorized  to  levy 
taxes  on  property  subject  to  their  taxing  power.  See  Section  178. 
870,  RSMo  1967  Supp.  Therefore,  we  conclude  that  Junior  college 
districts  are  Included  within  the  terms  of  Section  137.073. 

Having  reached  this  conclusion,  does  Section  173.073  require 
a  Junior  college  district  to  revise  Its  levy  If  It  Includes  parts 
of  more  than  one  county  and  the  State  Tax  Commission  Increases  by 
more  than  ten  percent  the  assessed  valuation  of  only  one  of  the 
counties  Included  In  the  district?  We  believe  this  question  has 
been  answered  by  Opinion  No.  75  dated  August  29,  1955,  to  the  Hon¬ 
orable  John  M.  Rice.  In  Opinion  No.  75,  we  concluded  that  where 
the  territory  of  a  school  district  extends  Into  more  than  one  county 
auid  the  assessed  valuation  of  one  of  these  counties  Is  Increased  by 
more  than  10  percent  after  the  district's  rate  of  levy  has  been 
determined,  the  school  board  must  redetermine  the  rate  of  levy  In 
accordance  with  Section  137.073.  We  see  no  reason  why  this  same 
conclusion  should  not  apply  to  a  Junior  college  district  which  cov¬ 
ers  more  than  one  county. 


II. 


Your  second  Inquiry  Is  what  formula  a  Junior  college  district 
should  use  In  revising  Its  tax  rate  pursuant  to  Section  137.073. 

The  basic  formula  Is  provided  In  Section  137.073,  as  follows: 

".  .  .then  such  taxing  authority  shall 
Immediately  revise  and  lower  the  rates  of 
levy  to  the  extent  necessary  to  produce 
from  all  taxable  property  substantially 
the  same  amount  of  taxes  as  previously 
estimated  to  be  produced  by  the  original 
levy .  .  .  . " 

Therefore,  taking  Into  account  the  Increased  valuation  of  one 
of  the  counties  In  the  district,  the  Junior  college  district  In  ques¬ 
tion  must  revise  and  lower  Its  levy  to  the  extent  necessary  to  pro¬ 
duce  from  all  taxable  property  In  the  district. the  same  amount  of 
taxes  as  had  been  previously  estimated  to  be  produced  by  the  original 
tax  rate. 


CONCLUSION 


Therefore,  It  Is  the- conclusion  of  this  office  that: 

1.  If  a  Junior  college  district  Includes  parts  of  more  than 
one  county  and  the  State  Tax  Commission  Increases  by  more  than  ten 
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percent  the  assessed  valuation  of  only  one  county  In  the  district, 
the  district  must  revise  Its  tax  rate  pursuant  to  the  requirements 
of  Section  137.073,  RSMo  1959. 

2.  Such  a  Junior  college  district  should  revise  Its  rate  of 
levy  to  the  extent  necessary  to  produce  from  all  taxable  property 
In  the  district  substantially  the  same  amount  of  taxes  as  had  been 
previously  estimated  to  be  produced  by  the  original  tax  rate. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


Very  truly  jL^rs, 

JOHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

Op.  No.  75 
8-29-55,  Rice 


TAXATION:  An  endorsement  written  on  the  back  of  a  check 

presented  In  payment  of  tangible  property  taxes 
expressly  stating  that  payment  Is  being  made  under  protest  and 
citing  an  appropriate  statute  which  clearly  sets  forth  the 
grounds  for  protest,  Is  a  sufficient  payment  under  protest  to 
require  Impounding  of  the  taxes  so  protested  under  Senate  Bill 
No.  39»  75th  General  Assembly. 


January  12,  I970 


Honorable  Robert  S.  Drak:e,  Jr. 

Prosecuting  Attorney 
Benton  County  Court  House 
Warsaw,  Missouri  65355 

Dear  Mr .  Drake : 

This  official  opinion  Is  rendered  In  response  to  the  re¬ 
quest  contained  In  your  recent  letter  relative  to  payment  of 
tangible  property  taxes  under  protest  as  provided  for  In  Senate 
Bill  No.  39»  75th  General  Assembly. 

The  question  raised  by  your  letter  Is  as  follows: 

"Whether  or  not  the  words : 

'The  endorsee.  Indorses  this  In¬ 
strument  with  full  knowledge  that 
payment  Is  being  made  under  pro¬ 
test.  Regard;  Section  137* 073 > 

RSMo. ' 


OPINION  NO.  90 


' Endorsee , endorsee  this  Instrument 
with  full  knowledge  that  payment  Is 
being  made  under  protest  Regard, 

Section  137.073  RSMo.' 

"written  on  the  back  of  a  bank  check  and  pre¬ 
sented  to  the  collector  of  Revenue  for  Benton 
County,  Missouri,  for  payment  of  State  and 
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County  taxes  for  the  year  I969  is  suffi¬ 
cient  to  constitute  a  'written  statement' 
setting  forth  the  grounds  on  which  a 
'protest  is  based,'  and  the  citeing  of  a 
'law,  statute,  or  facts'  on  which  the 
payor  relies  so  as  to  require  the  Collector 
to  Impound,  under  RSMo  139*031  (1969)5  in  a 
separate  fund  all  or  a  portion  of  the  money 
so  paid." 

Senate  Bill  No.  39  adds  to  Chapter  1395  Missouri  Revised 
Statutes  entitled  "payment  and  Collection  of  Current  Taxes',  a 
new  section  to  be  known  as  Section  139*0315  authorizing  the  pay¬ 
ment  of  taxes  except  taxes  collected  by  the  Director  of  Revenue, 
under  protest  and  providing  procedures  for  the  recovery  of  tajces 
erroneously  or  illegally  collected.  Pertinent  language  of  this 
bill  is  as  follows: 

"Section  1.  Any  tajcpayer  may  protest  all 
or  any  part  of  any  taxes  assessed  against 
him,  except  taxes  collected  by  the  Director 
of  Revenue  of  Jiissouri.  Any  such  taxpayer 
desiring  to  pay  any  taxes  under  protest 
shall,  at  the  time  of  paying  such  taxes, 
file  with  the  collector  a  written  statement 
setting  forth  the  grounds  on  which  his  pro¬ 
test  is  based,  and  shall  further  cite  any 
law,  statute,  or  facts  on  which  he  relies 
in  protesting  the  whole  or  any  part  of  such 
taxes . 

"Section  2.  The  collector  shall  disburse  to 
the  proper  official  all  portions  of  taoces  not 
so  protested  and  he  shall  impound  in  a 
separate  fund  all  portions  of  such  taxes  which 
are  so  protested.  Every  taxpayer  protesting 
the  payment  of  taxes,  within  ninety  days  after 
filing  his  protest,  shall  commence  an  action 
against  the  collector  by  filing  a  petition  for 
the  recovery  of  the  amount  protested  in  the 
Circuit  Court  of  the  county  in  v;hich  the 
collector  maintains  his  office.  If  any  tax¬ 
payer  so  protesting  his  taxes  shall  fail  to 
commence  an  action  in  the  Circuit  Court  for  the 
recovery  of  the  taxes  protested  within  the 
time  herein  prescribed,  such  protest  shall  be¬ 
come  null  and  void  and  of  no  effect,  and  the 
collector  shall  then  disburse  to  the  proper 
official  the  taxes  impounded,  as  hereinabove 
provided . " 
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Prior  to  enactruent  of  thlo  statute  there  v/as  no  statutory 
provision  for  payraont  of  tangible  property  taxes  under  protest 
in  Missouri  and  there  is  nothing  in  the  statute  furnishing  a 
guide  to  the  form  and  content  of  a  protest  otiier  than  the 
language  quoted  above.  The  general  rule  is  that  where  there 
are  statutory  provisions  authorizing  payment  of  taxes  under 
protest,  a  taxpayer  must  bring  himself  v;ithin  and  substantially 
comply  with  the  terms  of  the  statute.  84  C.J.S.,  Taxation, 

Section  63C'(b). 

In  the  case  of  District  of  Columbia  v.  McFall,  lG8  F.2d  99I, 
the  court  discussed  the  legal  theory  of  paying  taxes  under  pro¬ 
test.  In  the  opinion  it  is  said: 

"  *  *  *  Aside  from  its  bearing  upon  the 
question  of  involuntary  payment,  the 
protest  has  two  purposes,  to  serve  notice 
upon  the  Government  of  the  discontent  of 
the  taxpayer  and  to  define  the  grounds 
upon  vrhich  the  taxpayer  stands." 

In  order  to  comply  with  Senate  Bill  No.  39  the  taxpayer 
"  ^  *  shall,  at  the  time  of  paying  such  taxes,  file  with  the 

collector  a  written  statement  setting  forth  the  grounds  on  v^hich 
his  protest  is  based,  and  shall  further  cite  any  law,  statute,  or 
facts  on  which  he  relies  ixi  protesting  the  whole  or  any  part  of 
such  taxes." 

The  statute  is  not  clear  as  to  whether  the  statement  is  to 
be  in  the  form  of  a  paper  separate  from  the  instrument  of  payment 
or  whether  it  may  be  included  on  a  check.  Likewise  there  is  no 
guide  as  to  hov;  extensively  the  grounds  must  be  set  forth. 

There  is  authority  for  the  proposition  that  a  protest  is 
sufficient  which  points  out  the  objection  to  the  tax  v;ith  enough 
clearness  to  notify  the  collector  of  its  true  nature  and  character. 
51  Am.Jur.,  Taxation,  Section  II89,  and  cases  cited  therein.  In 
Albro  V.  Kettelle,  42  R.I.270,  107  A.I98,  the  Supreme  Court  of 
Rhode  Island  held  that  a  collector's  receipt  on  which  was  inscribed 
"paid  under  protest"  constituted  a  protest  in  writing. 

An  endorsement  is  a  writing  and  in  the  present  case,  although 
somewhat  lacking  in  grammatical  composition,  it  expressly  states 
that  "payment  is  being  made  under  protest."  Furthermore,  the  en¬ 
dorsement  contains  the  language,  "Regard,  Section  137 -073  RSMo." 

The  word,  "regard",  according  to  its  ordinary  meaning,  is  one  of 
caution.  It  suggests  the  collector  take  heed.  Webster  defines  the 
word  as  "4:  a  ground  of  action  or  opinion:  Motive  5*  an  aspect  to 
be  taken  into  consideration:" 
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While  it  would  be  desirable  to  have  orotests  under  this 
statute  furnished  in  more  detailed  form  on  a  paper  separate  from 
the  instrument  of  pa5nment,  we  cannot  conclude  that  a  v/riting  which 
places  the  collector  on  notice  as  to  payment  under  protest,  citing 
a  statute  which  under  appropriate  circumstances  requires  adjustment 
of  taxes,  is  not  a  protest  within  the  meaning  of  Senate  Bill  No. 

39?  75'th  General  Assembly.  Accordingly  it  is  our  view  that  under 
the  particular  facts  of  the  matter  presented  to  us,  a  legal  payment 
under  protest  is  indicated. 

Section  2  of  the  Bill  provides  that  the  collector  "  *  *  * 
shall  impound  in  a  separate  fund  all  portions  of  such  taxes  which 
are  sc  protested.  *  *  *  "  Other  provisions  are  made  for  releasing 
the  impounded  funds . 

Inasmuch  as  it  has  been  concluded  that  the  taxes  have  been 
paid  under  protest  within  the  meaning  of  Section  1  of  this  Bill,  it 
follows  that  Section  2  of  the  Bill  requires  that  such  taxes  be  im¬ 
pounded  . 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  an  endorse¬ 
ment  written  on  the  back  of  a  check  presented  in  payment  of  tangible 
property  taxes  expressly  stating  that  payment  is  being  made  under 
protest  and  citing  an  appropriate  statute  which  clearly  sets  forth 
the  grounds  for  protest,  is  a  sufficient  payment  under  protest  to 
require  impounding  of  the  taxes  so  protested  under  Senate  Bill  No. 
39?  75th  General  Assembly. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


-  4  - 


CITIES,  TOWNS, 
AND  VILLAGES: 
OFFICERS: 


There  is  no  constitutional  or  statutory 
provision  disqualifying  a  person 
from  running  for  the  position  of 
Alderman  of  the  City  of  St.  Louis 
because  he  is  employed  as  an  assis¬ 
tant  principal  in  the  School  Dis¬ 
trict  of  the  City  of  St.  Louis. 


OPINION  NO.  92 


February  11,  1970 


Honorable  Fred  Williams 
State  Representative 
72nd  District 
5621  Chamberlain 
St.  Louis,  Missouri  63112 

Dear  Representative  Williams: 


FILED 


This  letter  is  in  response  to  your  request  for  the  opinion 
of  this  office  on  whether  an  assistant  principal  of  a  grade  school 
can  legally  run  for  the  office  of  Alderman  of  the  City  of  St.  Louis. 


There  is  no  provision  in  the  Missouri  Constitution  setting 
forth  particular  requirements  for  holding  a  municipal  office.  How¬ 
ever,  Article  VII,  Section  8  is  applicable  to  all  public  offices 
in  the  State  and  states  as  follows : 


"No  person  shall  be  elected  or  ap¬ 
pointed  to  any  civil  or  military 
office  in  this  state  who  is  not  a 
citizen  of  the  United  States,  and 
who  shall  not  have  resided  in  this 
state  one  year  next  preceding  his 
election  or  appointment,  except 
that  the  residence  in  this  state 
shall  not  be  necessary  in  cases 
of  appointment  to  administrative 
positions  requiring  technical  or 
specialized  skill  or  knowledge." 

Similarly,  there  is  no  qualification  for  an  Alderman  under 
the  Charter  of  the  City  of  St.  Louis,  Missouri  which  would  prevent 
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a  person  because  he  is  the  assistant  principal  of  a  grade  school 
from  holding  the  position  of  Alderman.  Section  2  of  Article  IV  of 
the  St.  Louis  Charter  states  as  follows: 

"No  person  shall  become  an  Alderman 
except  he  be  a  voter  and  at  least 
twenty-five  years  of  age,  and  shall  have 
been  next  before  his  election  five 
years  a  citizen  of  the  United  States, 
three  years  a  resident  of  the  city, 
two  years  an  assessed  taxpayer  of  the 
city,  and  one  year  a  resident  of  the 
ward  from  which  elected,  nor  who  shall 
have  been  convicted  of  malfeasance  In 
office,  bribery,  or  other  corrupt  prac¬ 
tice  of  crime;  and  If  any  Alderman 
shall  be  so  convicted  or  shall  at 
any  time  not  be  a  resident  of  such 
ward,  he  shall  thereby  forfeit  his 
office.  The  salary  of  each  Alderman 
shall  be  Three  Thousand  Dollars  per 
annum. " 

We  have  found  no  statute  pertaining  to  people  holding  ad¬ 
ministrative  positions  in  the  public  schools  of  the  State  of 
Missouri  which  would  disqualify  an  assistant  principal  from  seeking 
election  and.  If  elected,  serving  as  a  member  of  the  Board  of 
Aldermen  of  the  City  of  St.  Louis.  In  Section  168.221,  RSMo 
1967  Supp.  the  procedure  for  the  removal  of  both  probationary  and 
permanent  teachers  and  principals  in  a  metropolitan  school  dis¬ 
trict  Is  set  forth.  There  Is  nothing  In  this  section  which 
gives  the  Board  of  Education  the  power  to  discharge  a  principal 
for  the  reason  that  he  has  run  for,  been  elected  to,  and  serves 
as  a  member  of  the  Board  of  Aldermen  of  the  City  of  St.  Louis. 

Should  the  principal  In  question  be  elected  to  the  Board 
of  Aldermen  of  the  City  of  St.  Louis,  we  do  not  believe  that  there 
Is  a  conflict  between  the  duties  of  an  assistant  principal  In  the 
School  District  of  the  City  of  St.  Louis  and  the  duties  of  a  mem¬ 
ber  of  the  Board  of  Aldermen.  The  Board  of  Aldermen  of  the  City 
of  St.  Louis  does  not  have  supervisory  power  over  an  assistant 
principal,  nor  does  It  control  him  or  have  the  power  of  removal 
over  him.  Therefore,  we  see  no  Inconsistency  or  Incompatibility 
between  the  two  positions.  See  State  ex  rel.  Walker  v.  Buss, 

135  Mo.  325,  36  S.W.  636  (1896)  and  67  C.J.S.  Officers  §23. 

We  caution  that  we  have  not  reviewed  any  rules  and  regu- 
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latlons  of  the  assistant  principal’s  employer  which  may  be  a  part 
of  his  employment  contract.  Therefore,  this  opinion  does  not 
pertain  to  the  applicability  of  any  such  rules  and  regulations 
to  the  situation  about  which  you  Inquire. 


CONCLUSION 

It  Is  the  conclusion  of  this  office  that  there  Is  no  con¬ 
stitutional  or  statutory  provision  disqualifying  a  person  from 
running  for  the  position  of  Alderman  of  the  City  of  St.  Louis 
because  he  Is  employed  as  an  assistant  principal  In  the  School 
District  of  the  City  of  St.  Louis. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant j  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 
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PROSECUTING  ATTORNEY:  Prosecuting  attorney  of  second 

class  county  has  authority  and 
duty  to  appear  on  behalf  of 
county  officers,  employees  and 
board  members  who  are  sued  in  an 
action  testing  county's  authority. 


OPINION  NO.  93 


February  20,  1970 


Honorable  John  Crow 
Prosecuting  Attorney 
Greene  County  Court  House 
Springfield,  Missouri  65802 

Dear  Mr.  Crow; 

This  official  opinion  is  issued  pursuant  to  your  request  in 
which  you  advise  us  that  a  suit  has  been  filed  against  a  county 
of  the  second  class,  the  Judges  of  the  county  court,  the  county 
treasurer,  the  members  of  the  county  planning  and  zoning  commis¬ 
sion,  and  two  individuals  employed  as  building  inspectors.  The 
suit  seeks  injunctive  and  declaratory  relief  with  regard  to  county 
zoning  ordinances  and  their  enforcement,  and  ancillary  relief. 

You  ask  as  to  your  authority  and  duty  with  regard  to  the  repre¬ 
sentation  of  the  individual  defendants  in  the  suit. 

Section  56.O6O,  RSMo  1959i  provides  that  the  prosecuting 
attorney  of  a  county  not  having  a  county  counselor  is  obliged  to; 

"...  commence  and  prosecute  all  civil  and 
criminal  actions  in  his  county  in  which  the 
county  or  state  is  concerned,  defend  all  suits 
against  the  state  or  county,  ..." 

Section  56.070,  provides  that  the  prosecuting  attorney  of 
such  a  county  is  to  ".  .  .represent  generally  the  county  in  all 
matters  of  law,  ..." 

In  the  case  you  describe  the  county  is  named  as  a  defendant. 
The  interest  of  the  Individual  defendants  appears  to  be  indis¬ 
tinguishable  from  that  of  the  county.  Under  these  circumstances 
it  is  manifest  that  the  prosecuting  attorney  should  enter  his 
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appearance  on  behalf  of  the  individuals  in  addition  to  represent¬ 
ing  the  county.  The  county's  interest  in  the  action  might  well 
be  prejudiced  if  the  individuals  were  represented  separately. 

Quite  aside  from  the  county's  being  a  party,  however,  there 
is  no  prohibition  in  the  statute  of  the  prosecuting  attorney's 
representation  of  county  officers,  employees  and  board  members 
who  are  sued  in  actions  touching  and  concerning  the  county's  busi¬ 
ness.  The  representation  of  the  county  might  very  well  require 
the  representation  of  the  individuals. 

The  case  of  State  ex  rel  Lashly  v.  Wurdemann,  I83  Mo.App.28, 
166  S.W.3^8  (191^)  appears  to  be  in  point.  There  an  action  of 
mandamus  was  filed  against  the  Judges  of  the  county  court  of  a 
particular  county,  to  compel  them  to  issue  a  license  for  a  dram- 
ship.  The  prosecuting  attorney  sought  to  appear  on  behalf  of 
the  defendants,  even  though  they  apparently  did  not  want  him  to 
do  so.  The  court  held  that  the  suit  challenged  a  county  function 
and  that  the  prosecuting  attorney  was  entitled  to  represent  the 
county's  interest  in  the  suit  even  though  it  took  the  form  of  a 
suit  against  the  county  Judges  individually. 

The  suit  you  describe  challenges  the  county's  authority  in 
the  zoning  area.  No  conflict  of  interest  among  the  defendants 
appears.  Under  these  circumstances  we  consider  it  to  be  the  duty 
of  the  prosecuting  attorney  to  protect  the  county's  interest  in 
maintaining  its  zoning  authority,  and  this  requires  the  repre¬ 
sentation  of  the  individual  defendants. 

The  situation  is  comparable  to  that  faced  by  the  Attorney 
General  under  Chapter  27  of  the  Revised  Statutes,  which  is  silent 
about  the  authority  of  the  Attorney  General  to  appear  on  behalf 
of  individual  state  officers  and  employees  who  are  made  parties 
to  litigation  arising  out  of  the  performance  of  their  official 
duties.  This  office  has  felt  that  it  had  the  authority  to  repre¬ 
sent  individuals  when  such  was  necessary  in  the  representation  of 
the  state's  interest.  Compare  Kirkpatrick  v.  Preisler,  385  U.S. 
450,  87  S.Ct.  613,  17  L.Ed.2d  511  (1967). 

There  might  be  cases  in  which  the  individual  defendants 
had  interests  which  were  adverse  to  those  of  the  county,  or  even, 
in  which  the  prosecuting  attorney  might  find  it  necessary  to  file 
suits  on  behalf  of  the  county  against  county  officers  or  employees. 
In  these  cases,  the  individual  defendants  would  of  course  have  to 
obtain  individual  counsel.  When  the  suit  tests  the  county's  auth¬ 
ority,  however,  the  representation  of  the  individuals  seems  clearly 
necessary. 
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CONCLUSION 


The  prosecuting  attorney  of  a  second  class  county  has  the 
authority  and  the  duty  to  represent  county  officers,  employees 
and  board  members  who  are  made  defendants  in  a  suit  testing  the 
authority  of  the  county  in  the  exercise  of  a  county  function. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  special  assistant,  Charles  B.  Blackmar. 

Very  truly  yours, 

JOHN  C.  DANPORTH 

Attorney  General 
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MOTOR  VEHICLES; 

LICENSES : 

MOTOR  VEHICLE  LICENSES:  The  Director  of  Revenue,  as  a 

result  of  the  enactment  of 

Senate  Bill  No.  242  by  the  75th  General  Assembly  amending  Section 
301.137,  RSMo,  cannot  issue  a  special  series  of  license  plates 
for  persons  who  have  amateur  radio  operators*  licenses. 


January  9,  I97O 


OPINION  NO.  95 


Honorable  Richard  M.  Marshall 
Representative  -  43rd  District 
St.  Louis  County 
111  South  Bemiston 
St.  Louis,  Missouri  63IO5 

Dear  Mr.  Marshall: 


This  is  in  reply  to  your  request  for  an  official  opinion 
from  this  office  concerning  the  question  whether  the  Director  of 
Revenue  can  issue  a  special  series  of  license  plates  for  persons 
who  have  amateur  radio  operators'  licenses. 

Your  opinion  request  is  prompted  by  the  enactment  of  Senate 
Bill  Mo.  242  by  the  75th  General  Assembly  amending  Section  301-137, 
RSMo,  deleting  subsections  1  and  2  relating  to  special  licenses 
for  amateur  operators'  licenses. 

Prior  to  Senate  Bill  No.  242,  Section  301-137,  RSMo,  read  as 
follov/s ; 


"1.  Owners  of  motor  vehicles  who  are  residents 
of  the  state  of  Missouri,  and  who  hold  an  unre¬ 
voked  and  unexpired  official  amateur  radio  license 
issued  by  the  Federal  Communications  Commission, 
upon  application,  accompanied  by  proof  of  owner¬ 
ship  of  such  amateur  radio  station  license,  com¬ 
plying  with  the  state  motor  vehicle  lavrs  relating 
to  registration  and  licensing  of  motor  vehicles 
as  contained  in  this  chapter,  and  upon  the  payment 
of  the  regular  license  fee  for  tags  as  prescribed 
under  section  301.060,  and  the  payment  of  an  addi¬ 
tional  fee  of  one  dollar,  shall  be  issued  a 
license  plate  as  prescribed  by  section  301.130, 
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for  private  passenger  cars,  upon  which,  in  lieu 
of  the  numbers  as  prescribed  by  said  section 
301.130,  shall  be  inscribed  the  official  amateur 
radio  call  letters  of  such  applicant  as  assigned 
by  the  Federal  Communications  Commission. 

"2.  The  director  of  revenue  shall  make  such 
rules  and  regulations  as  may  be  necessary  to  as¬ 
certain  compliance  v;ith  all  state  license  laws 
relating  to  the  use  and  operation  of  a  private 
passenger  car  before  issuing  said  lettered 
plates  in  lieu  of  the  said  numbered  license 
plates,  and  all  applications  for  such  plates 
shall  be  made  to  the  director  of  revenue. 

"3.  The  director  of  revenue  shall,  on  or  before 
the  first  day  of  January  each  year,  furnish  to 
the  Missouri  state  highway  patrol  and  to  the 
sheriffs  of  each  county  in  the  state  of  Missouri 
an  alphabetically  arranged  list  of  the  names, 
addresses  and  license  plate  letters  of  each  per¬ 
son  to  whom  a  license  plate  is  issued  under  the 
provisions  of  this  section,  and  it  shall  be  the 
duty  of  the  Missouri  state  highxvay  patrol  and 
the  sheriffs  of  the  state  to  maintain  and  to 
keep  current  such  lists  for  public  information 
and  inquiry." 

As  a  result  of  Senate  Bill  No.  242,  both  subsections  1  and  2 
are  repealed  and  subsection  3  remains  intact. 

Thus,  the  legislature  specifically  repealed  the  specific 
authorization  for  these  special  plates  although  they  did  leave  in  the 
section  directing  that  a  list  of  such  special  plates  be  sent  to  the 
highway  patrol  and  sheriffs. 

The  question  then  is  in  view  of  the  repeal  of  any  specific 
authorization  for  these  special  plates,  can  the  Director  of  Revenue 
nevertheless  issue  such  plates? 

All  plates  now,  except  historical  plates  and  plates  for  certain 
omcial  vehicles,  are  issued  pursuant  to  Section  3OI.I3C,  Senate 
iill  No.  242,  75th  General  Assembly,  which  reads  in  part  as  follov/s: 

"1.  Upon  the  filing  of  an  application  for 
registraticii,  together  with  such  Information  as 
may  be  required  b^-’  Ihe  director  and  the  payment 
of  fees  heretofore  provided,  the  director  shall 
assign  a  nuimber  or  numbers  to  each  applicant 
and  without  further  expense  to  the  applicaxit 
shall  issue  and  mail  or  deliver  to  him  a  certi¬ 
ficate  of  registration  in  such  form  as  the 
director  shall  prescribe  and,  unless  otherv/ise 
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provided,  a  set  of  license  plates  bearing 
the  name  or  the  abbreviated  name  of  the 
state,  the  month  and  year  of  expiration  and 
the  number  or  numbers  assigned;  except  that 
a  set  of  plates  for  commercial  motor  vehicles 
shall  not  be  assigned  on  permanent  basis  but 
shall  be  issued  pursuant  to  subsection  3  of 
section  3OI.03O.  ' 

Section  301*131>  RSMo,  provides  for  historical  plates  for 
historic  motor  vehicles  specially  marked  as  such,  and  Section 
301.260,  RSMo,  provides  for  specially  marked  plates  for  state 
and  municipally  owned  motor  vehicles. 

The  primary  rule  in  construing  statutes  is  to  determine  the 
legislative  intent.  Hern  v.  Carpenter,  Mo.,  312  S.W.2d  823.  To 
get  at  the  true  meaning  of  the  language  employed  in  a  statute,  the 
court  must  look  at  the  whole  purpose  of  the  act,  the  law  as  it  was 
before  the  enactment,  and  the  change  in  the  law  intended  to  be 
made.  Pembroke  v.  Huston,  180  Mo.627j  79  S.W.il70.  In  ascertaining 
legislative  intention,  reference  should  be  had  to  the  policy  adopted 
'05'-  the  legislature  in  reference  to  the  particular  subject  matter. 
State  ex  rel.  Lentine  v.  State  Board  of  Health,  33^  Mo. 220,  65  S.VJ. 

2d  943. 

It  is  also  said  that  provisions  not  found  plainly  written  in 
a  statute  or  necessarily  implied  from  what  is  written  will  not  be 
imparted  or  interpolated  therein  in  order  that  existence  of  a 
right  may  be  made  to  appear  when  otherwise,  upon  the  face  of  the 
statute,  it  would  not  appear.  liLssouri  Public  Service  Co.  v. 
Platte-Clay  Elec.  Co-op.,  Inc.,  407  S.W.2d  883. 

Most  important  here,  it  must  be  presumed  that  the  legislature 
knows  the  existing  law,  and  seeks  to  make  some  change  therein  when 
it  enacts  a  statute.  Reed  v.  Goldneck,  112  Mo.App.3iO,  86  S.W.1104. 
And,  in  construing  a  statute  repealing  one  statute  and  substituting 
another,  it  must  be  assumed  that  the  legislature  intended  something 
by  repeal  of  an  old  statute  and  enactment  of  a  new  statute  in  lieu 
of  it.  Darrah  v.  Foster,  Mo.,  355  S.W.2d  24. 

It  is  our  opinion  that  in  view  of  these  rules  of  statutory 
construction  the  legislature  intended  by  repealing  the  specific 
authority  for  these  special  plates  that  no  such  special  plates  be 
issued . 

The  fact  that  the  legislature  did  not  repeal  subsection  3 
of  Section  301.137  does  not  change  our  view  because  that  sub¬ 
section  only  operates  in  reference  to  the  repealed  provisions  and, 
therefore,  could  not  be  used  in  conjxinction  with  any  other  statute. 
Suosection  3  does  not  by  itself  in  any  way  authorize  the  issuance 
of  these  special  plates. 

Our  opinion  is  strengthened  by  the  fact  that  other  types  of 
special  plates  (historical  plates  and  official  plates)  are  also 
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specifically  authorized  by  the  leRislature.  This  shows  legis¬ 
lative  intent  that  the  Director  of  Revenue  is  not  authorized 
on  his  ov/n  to  issue  special  plates  in  recognition  of  certain 
types  of  groups  and  such  recognition  will  only  be  done  by  speci¬ 
fic  legislation. 

The  purpose  of  Section  301*130  is  that  the  Director  of 
Revenue  is  to  issue  a  series  of  plates  to  the  general  public  in 
an  orderly  fashion,  upon  payment  of  the  regular  fees,  without 
special  designation  or  recognition  of  any  group  or  individual. 

CONCLLISION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
Director  of  Revenue,  as  a  result  of  the  enactment  of  Senate  Bill 
No.  242  by  the  75th  General  Assembly  amending  Section  301.137, 
RS.'Ic,  cannot  issue  a  special  series  of  license  plates  for  persons 
Vj'ho  have  amateur  radio  operators'  licenses. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  '.ly  assistant  Walter  V;.  Nowotny,  Jr. 


Very  truly  yours. 


JOHI^  C.  DAN  FORTH 


Attorney  General 
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CONSTITUTIONAL  LAW:  1.  A  legislator,  removed  from  his 

STATUTES:  position  as  a  result  of  an  ouster 

GENERAL  ASSEMBLY:  suit  wherein  he  Is  declared  to  have 

lacked  the  qualifications  required 
for  election.  Is  a  de  facto  officer  when  he  holds  office  by  some 
color  of  right  or  title. 

2.  It  Is  well  established  In  Missouri  Jurisprudence  that  the  acts 
of  a  de  facto  officer  are  valid  and  effectual  when  they  concern  the 
rights  of  the  public,  until  the  officer’s  title  Is  Judged  Insuffi¬ 
cient.  Therefore,  those  measures  that  were  approved  by  a  bare  con¬ 
stitutional  majority  with  the  ousted  legislator  a  member  of  the 
majority,  In  the  last  session  of  the  General  Assembly,  are  valid. 

OPINION  NO.  96 


February  2,  1970 


Honorable  Frank  Blld 
State  Representative 
District  No.  ^7 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Blld: 

You  recently  requested  an  opinion  of  this  office  concerning 
the  following  question: 

"What  Is  the  status  of  bills  adopted  by  the 
General  Assembly  by  a  bare  constitutional 
majority,  namely  82  votes,  when  one  of  those 
votes  was  cast  by  a  State  Representative  who 
subsequently  Is  declared  to  be  a  non-resident 
of  his' district  eind  therefore  not  eligible  to 
represent  the  district  which  he  purported  to 
represent,  and  which  office  he  was  holding  at 
the  time  that  this  vote  was  cast?" 

I  presume  that  you  are  referring  to  the  effect  of  a  declaration  of 
Ineligibility  by  a  court  as  a  result  of  ouster  proceedings  Initiated 
by  the  Attorney  General. 

Critical  to  the  determination  of  whether  the  acts  of  a  legis¬ 
lator  subsequently  ousted  from  his  position  are  valid  Is  a  deter¬ 
mination  of  his  status  as  an  officer.  Clearly,  a  legislator  Is 
a  public  officer,  according  to  the  definition  stated  In  the  deci¬ 
sion  of  State  ex  rel.  Zevely  v.  Hackmann,  25^  S.W.  53  (Mo.  1923), 
which  stated: 


Honorable  Prank  Blld 


"A  public  officer  Is  one  elected  or  appointed 
In  the  manner  prescribed  by  law,  as  an  agent 
of  the  public  In  the  performance  of  duties  Im¬ 
posed  by  law  and  exercise  of  authority  neces¬ 
sary  and  Incidental  to  a  proper  discharge  of 
such  duties — .  .  (At  5^) 

It  must  then  be  determined  whether  the  legislator  Is  a  de  facto  of¬ 
ficer  or  a  usurper  during  the  period  he  serves  In  the  legislature, 
prior  to  his  ouster. 

For  the  acts  of  the  ousted  representative  to  be  valid,  he  must 
be  characterized  a  de  facto  officer  Instead  of  a  usurper.  The  deci¬ 
sion  of  State  ex  rel.  City  of  Republic  v.  Smith,  139  S.W.2d  929 
(Mo.  19^0)  drew  a  distinction  between  de  facto  officers  and  usurpers. 
That  decision  stated: 

".  .  .'An  officer  de  facto  Is  to  be  distin¬ 
guished  from  an  officer  de  jure,  and  Is  one  who 
has  the  reputation  or  appearance  of  being  the 
officer  he  assumes  to  be  but  who.  In  fact,  un¬ 
der  the  law,  has  no  right  or  title  to  the  of¬ 
fice  he  assumes  to  hold.  He  Is  distinguished 
from  a  mere  usurper  or  Intruder  by  the  fact 
that  the  former  holds  by  some  color  of  right 
or  title  while  the  latter  Intrudes  upon  the 
office  and  assumes  to  exercise  Its  functions 
without  either  the  legal  title  or  color  of 
right  to  such  office.  Where  one  Is  actually 
In  possession  of  a  public  office  and  discharges 
the  duties  thereof,  the  color  of  right  which 
constitutes  him  a  de  facto  officer,  may  con¬ 
sist  In  an  election  or  appointment,  holding 
over  after  the  expiration  of  his  term,  or  by 
acquiescence  by  the  public  for  such  a  length 
of  time  as  to  raise  the  presumption  of  a  color¬ 
able  right  by  election,  appointment,  or  other 
legal  authority  to  hold  such  office.  The 
duties  of  the  office  are  exercised  under  color 
of  a  known  election  or  appointment  which  Is 
void  for  want  of  power  In  the  electing  or  ap¬ 
pointing  body,  or  for  some  defect  or  Irregu¬ 
larity  In  Its  exercise,  such  Ineligibility, 
want  of  power  or  defect  being  unknown  to  the 
public. '  .  .  ."  (at  933) 

Accord,  Alleger  v.  School  District  No.  16,  Newton  County,  1^2  S.W.2d 
660  TM^o.App.  19^0).  See  also  67  C.J.S.,  Officers,  §135  seq . 
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A  further  relevant  qualification  to  the  de  facto  officer  doc¬ 
trine  was  elaborated  by  the  decision  in  Alleger  v.  School  District 
No.  16,  Newton  County,  1A2  S.W.2d  660  (Mo.App.  19^0).  That  deci¬ 
sion  stated  that  if  the  public  or  affected  third  persons  are  not 
deceived  by  the  acts  of  a  de  facto  officer  because  they  know  that 
the  officer  is  only  de  facto  and  not  de  Jure,  then  the  acts  of  the 
officer  will  not  be  validated  Insofar  as  they  affect  the  persons 
with  knowledge.  However,  it  has  been  held  that  knowledge  that  an 
election  has  been  contested  or  that  a  dispute  has  arisen  concerning 
the  legality  of  an  election  is  not  sufficient  to  preclude  a  person 
from  relying  upon  the  acts  of  one  who  is  determined  to  be  a  de  facto 
officer.  Heyland  v.  Wayne  Independent  School  District  No.  5  of 
Wayne  Tp.,  ^  N.W.2d  278  (Iowa  19^2). 

In  general,  one  who  is  classified  a  de  facto  officer  must,  as 
a  threshold  requirement,  have  held  office  under  color  of  right  or 
title.  67  C.  J.S.,  Officers,  §138.  However,  the  decisions  of 
courts  of  this  state  have  provided  content  to  this  term  by  describ¬ 
ing  what  constitutes  color  of  right  or  title. 

According  to  the  definition  of  de  facto  officer  adopted  by 
Missouri  courts,  a  legislator  would  be  a  de  facto  officer,  although 
he  lacked  the  qualifications  necessary  to  be  a  member  of  the  leg¬ 
islature  at  the  time  of  his  election  if  he  had  been  duly  certified 
as  elected,  had  taken  the  required  oath  of  office,  had  been  gener¬ 
ally  regarded  by  other  legislators  and  the  public  as  being  a  de  Jure 
legislator,  had  performed  his  duties  for  a  length  of  time  sufficient 
to  raise  the  presumption  of  a  colorable  right  by  election  to  hold 
such  office,  and  had  performed  such  duties  as  might  be  performed  by 
a  qualified  legislator.  If  an  ousted  legislator  meets  these  stan¬ 
dards,  then  he  was  an  officer  de  facto. 

Some  decisions  in  other  Jurisdictions  have  addressed  themselves 
to  the  question  of  the  validity  of  am  officer's  acts  when  that  of¬ 
ficer  subsequently  is  found  to  have  been  ineligible  for  his  position. 
The  case  of  Hogan  v.  Hamilton  County,  132  Tenn.  55^,  179  S.W.  128 
(1915)  is  authority  for  the  proposition  that  even  if  an  official 
was  ineligible  to  take  office,  the  fact  that  he  took  the  oath  and 
was  regarded  as  the  occupant  of  that  position  was  sufficient  to 
make  him  a  de  facto  officer.  A  similar  conclusion  was  reached  in 
the  case  of  Attorney-General  v.  Megln,  63  N.  H.  378  (I885),  which 
held  that  when  one  who,  though  not  legally  elected,  is  declared  so 
and  Inducted  into  office,  he  is  a  de  facto  officer. 

The  courts  of  the  State  of  Missouri  have  played  a  leading  role 
in  the  development  of  the  de  facto  officer  doctrine.  The  Missouri 
decisions  have  stated  a  general  rule  that  the  acts  of  an  officer 
de  facto  are  as  valid  and  effectual  where  they  concern  the  public 
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or  the  rights  of  thlx*d  persons,  until  his  title  is  Judged  insuffi¬ 
cient  •  as  though  he  were  an  officer  de  Jure.  The  rationale  sup¬ 
porting  the  postulation  of  the  general  rule  was  delineated  in  the 
case  of  St.  Louis  County  Court  v.  Sparks,  10  No.  117  (1846).  The 
court  stated  that,  if  a  person  is  unqualified, 

”...  his  acts  in  the  discharge  of  his  duties 
are  valid  and  binding.  He  may  be  guilty  of 
usurpation,  and  be  punished  for  acting  with¬ 
out  being  qualified;  but  the  peace  and  repose 
of  society  imperiously  required  that  his  of¬ 
ficial  acts,  so  far  as  others  are  concerned, 
should  be  valid.  This  is  true  of  the  highest 
and  lowest  officers  from  the  Governor  to  the 
Constable.  .  .  .”  (at  121) 

The  decision  in  Harbaugh  v.  Wlnsor,  38  No.  327  (1886)  elaborated 
on  the  policy  established  by  the  Sp^ks  decision.  The  Harbaugh 
decision  Indicated  that  to  require  third  persons  to  ascertain  whet- 
her  an  officer  has  been  properly  elected  or  appointed  before  sub¬ 
mitting  to  his  authority  would  be  an  onerous  burden  upon  the  govern¬ 
mental  machinery  of  this  state  and  upon  the  public.  Commenting  on 
the  application  of  the  de  facto  officer  doctrine  in  Nlssourl,  the 
Supx^me  Court  of  the  United  States,  in  Ralls  County  v.  Douglass, 

105  U.S.  728,  26  L.Ed.  957  (1881)  commented: 

"In  no  State  is  it  more  authoritatively  settled 
than  in  Nissouri  that  *the  acts  of  an  officer 
de  facto  (although  his  title  may  be  bad)  are 
valid,'  so  far  as  they  eoneez*n  the  public  or  the 
rights  of  third  persons  who  have  an  interest 
in  the  things  done,'  .  .  (at  730) 

Other  leading  Nlssourl  cases  holding  that,  so  far  as  third  per¬ 
sons  and  the  public  are  eoneez*ned,  there  is  no  practical  difference 
between  the  acts  of  de  Jure  and  a  de  facto  officer  Include:  School 
District  of  Kirkwood  R-7  v.  Zeibig,  317  S.W.2d  295  (No.  1958);  Port 
Osage  Drainage  District  of  Jackson  County  v.  Jackson  County,  275 
S.V.2d  326  (No.  1955);  State  ex  rel.  City  of  Republic  v.  Smith,  139 
S.W.2d  929  (No.App.  1940);  In  re  Bank  of  Nt.  Norlah's  Liquidation, 

49  S.V.2d  275  (No.App.  1932). 

A  ease  analogous  to  that  at  hand  is  the  Pert  Osage  Drainage 
District  ease,  supra .  In  that  ease,  the  Nissouri  Supreme  Court 
held  that  where  the acts  of  a  drainage  district  board  In  levying 
a  tax  were  acts  of  de  facto  officers,  such  tax  levy  was  valid 
notwithstanding  the  fact  that  the  board  of  supervisors  of  the  dis¬ 
trict  had  not  been  legally  and  lawfully  elected.  Other  Jurisdic¬ 
tions  have  also  held  that  the  acts  of  a  de  facto  officer  are  valid 
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Insofar  as  they  concern  the  rights  of  the  public.  E.g.  United 
States  ex  rel.  Watkins  v.  Commonwealth  of  Pennsylvania,  21^  P.Supp. 
913  (W.D.Pa.  1963);  Borough  of  Pleasant  Hills  v.  Jefferson  Tp.,  59 
A. 2d  697  (Pa.  19^8);  State  v.  Levy,  3^  A. 2d  370  (Vt.  19^3).  Wat¬ 
kins  ,  supra,  holds  that  the  acts  of  malapportloned  legislatures 
are  valid  despite  the  Inherent  denial  of  equal  protection  Involved. 
See  also,  67  C.J.S.,  Officers,  §1^6. 

CONCLUSION 

It  Is  the  conclusion  of  this  office  that: 

1.  A  legislator,  removed  from  his  position  as  a  result  of  an 
ouster  suit  wherein  he  Is  declared  to  have  lacked  the  qualifications 
required  for  election.  Is  a  de  facto  officer  when  he  holds  office 

by  some  color  of  right  or  title. 

2.  It  Is  well  established  In  Missouri  Jurisprudence  that  the 
acts  of  a  de  facto  officer  are  valid  and  effectual  when  they  con¬ 
cern  the  rights  of  the  public,  until  the  officer's  title  Is  Judged 
Insufficient.  Therefore,  those  measures  that  were  approved  by  a 
bare  constitutional  majority  with  the  ousted  legislator  a  member 
of  the  majority.  In  the  last  session  of  the  General  Assembly,  are 
valid. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
for  me  by  my  assistant,  Peter  H.  Huger. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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TAXATION:  It  is  mandatory  for  a  taxpayer  to  file  suit  to  compel 

refund  of  taxes  paid  under  protest  in  accordance  with 
the  provisions  of  Sections  1,  2  and  3  of  Senate  Bill  No.  39 j  75th 
General  Assembly,  (Section  139.031,V. A.M.S . )  and  the  county  court 
is  not  empowered  to  take  administrative  action  authorizing  the 
collector  to  refund  such  taxes.  Section  4  of  Senate  Bill  No.  39 
authorizes  refund  by  the  collector  of  any  real  or  tangible  per¬ 
sonal  property  tax  mistakenly  or  erroneously  paid. 


February  10,  1970 


OPINION  NO.  97 


Honorable  Urban  C.  Bergbauer,  Jr. 

Prosecuting  Attorney 
Iron  County  Court  House 
Ironton,  Missouri  63650 

Dear  Mr .  Be rgb aue r ; 

This  official  opinion  is  rendered  in  response  to  the  request 
contained  in  your  recent  letter  relative  to  Senate  Bill  No.  39, 
75th  General  Assembly. 

The  question  raised  by  your  letter  is  as  follows: 

"Is  it  mandatory  under  Section  139.031, 

Vernon's  Annotated  Missouri  Statutes,  that 
the  taxpayer  file  his  petition  for  the  re¬ 
covery  of  the  amount  protested  in  the  Cir¬ 
cuit  Court  when  it  is  agreed  by  the  Col¬ 
lector  and  other  county  officials  that  the 
rate  of  levy  certified  by  the  school  dis¬ 
trict  should  be  reduced  or  may  the  County 
Court  take  administrative  action  to 
authorize  the  Collector  to  refund  such 
taxes  that  were  paid  under  protest?" 

Section  139-031^  V.A.M.S.  is  contained  in  Senate  Bill  No.  39> 
75th  General  Assembly  and  adds  to  Chapter  139  of  the  Revised 
Statutes  of  Missouri  relating  to  "Payment  and  Collection  of  Cur¬ 
rent  Taxes"  a  new  section  authorizing  the  payment  of  taxes  under 
protest  and  providing  certain  new  procedures  for  the  recovery  of 
taxes . 
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The  language  of  the  new  law  pertinent  to  the  present  Inquiry 
is  as  follows: 

"Section  1.  Any  taxpayer  may  protest  all  or 
any  part  of  any  taxes  assessed  against  him, 
except  taxes  collected  by  the  Director  of 
Revenue  of  Missouri.  Any  such  taxpayer  de¬ 
siring  to  pay  any  taxes  under  protest  shall, 
at  the  time  of  paying  such  taxes,  file  with 
the  collector  a  written  statement  setting 
forth  the  grounds  on  which  his  protest  is 
based,  and  shall  further  cite  any  law, 
statute,  or  facts  on  which  he  relies  in  pro¬ 
testing  the  whole  or  any  part  of  such  taxes. 

"Section  2.  The  collector  shall  disburse  to 
the  proper  official  all  portions  of  taxes  not 
so  protested,  and  he  shall  impound  in  a 
separate  fund  all  portions  of  such  tax^  which 
are  so  protested.  Every  t^payer  protesting 
the  payment  of  taxes,  within  ninety  days  after 
filing  his  protest,  shall  commence  an  action 
against  the  collector  by  filing  a  petition  for 
the  recovery  of  the  amount  protested  in  the 
Circuit  Court  of  the  county  in  which  the  col¬ 
lector  maintains  his  office.  If  yiy  tajcpayer 
so  protesting  his  taoces  shall  fail  to  commence 
an  action  in  the  Circuit  Court  for  the  recovery 
of  the  taxes  protested  within  the  time  herein 
prescribed,  such  protest  shall  become  null  and 
void  and  of  no  effect,  and  the  collector  shall 
then  disburse  to  the  proper  official  the  taxes 
impounded,  as  hereinabove  provided."  (Emphasis 
supplied ) . 

"Section  3*  Trial  of  the  action  in  the  Circuit 
Court  shall  be  in  the  manner  prescribed  for  non¬ 
jury  civil  proceedings,  and,  after  determination 
of  the  issues,  the  court  shall  make  such  orders 
as  may  be  just  and  equitable  to  refund  to  the 
taxpayer  all  or  any  part  of  the  taxes  paid  under 
protest  or  to  authorize  the  collector  to  release 
and  disburse  all  or  any  part  of  the  impounded 
taxes.  Either  party  to  the  proceedings  may  ap¬ 
peal  the  determination  of  the  Circuit  Court. 

"Section  4.  All  county  collectors  of  taxes,  and 
the  collector  of  taxes  in  any  city  not  within  a 
county,  shall,  upon  written  application  of  a  tax¬ 
payer,  refund  any  real  or  tajigible  personal 
property  tax  mistakenly  or  erroneously  paid  in 
whole  or  in  part  to  the  collector.  Such  applica¬ 
tion  shall  be  filed  within  one  year  after  the  tax 
is  mistakenly  or  erroneously  paid.  The  County 
Court,  or  other  appropriate  body  or  official. 
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shall  make  available  to  the  collector  funds 
necessary  to  make  refunds  under  this  subsection 
by  issuing  warrants  upon  the  fund  to  which  the 
mistaken  or  erroneous  payment  has  been  credited, 
or  otherwise." 

Although  the  language  of  this  law  is  ambiguous,  it  is  apparent 
that  provision  is  made  for  two  separate  tax  recovery  procedures,  one 
relating  to  errors  in  pasrment  covered  by  Section  4,  and  the  other  re¬ 
lating  to  illegality  on  grounds  other  than  mistake  or  error  in  payment 
set  forth  in  Sections  1,  2  and  3*  This  is  borne  out  by  the  language 
used.  Section  1  refers  to  "any  taxes  assessed"  and  allows  a  taxpayer 
to  contest  the  tax  if  the  statutory  procedures  are  followed.  However, 
Section  4  refers  to  tax  "mistakenly  or  erroneously  paid"  and  provides 
a  different  procedure  for  recovering  taxes  in  this  category. 

The  legislature  has  recognized  the  fact  that  while  a  tax  may  be 
legally  assessed,  errors  or  mistakes  in  payment  will  and  do  occur  as, 
for  example,  double  payment  of  the  same  tajc.  In  these  cases  it  was 
considered  unnecessary  to  resort  to  litigation  where  the  error  is  ac¬ 
knowledged  by  the  teix  collecting  officials.  Thus,  Section  4  authorizes 
a  refund  of  taixes  in  this  category  by  administrative  determination. 

The  fact  that  the  authors  of  this  Bill  were  mindful  of  this  is  illus¬ 
trated  by  the  language  of  Section  4  of  Senate  Bill  No.  39  as  originally 
introduced  and  before  amendment.  In  pertinent  part  the  original  bill 
stated : 

"Section  4.  Any  collector  of  taxes  who  collects 
any  tax  from  a  taxpayer  who  previously  had  paid 
the  same  tax  to  the  collector  shall  refund  the 
duplicate  payment  *  ♦  ♦  " 

It  is  our  view  that  these  sections  are  mutually  exclusive.  If 
this  were  not  the  case,  the  provisions  relating  to  payment  under  pro¬ 
test,  impounding  of  funds  and  determination  by  litigation  in  court 
would  be  meaningless. 

Therefore,  if  the  case  involves  taxes  objected  to  for  reasons 
other  than  error  or  mistake  in  payment,  it  is  governed  by  Sections 
1,  2  and  3  of  the  Bill.  According  to  these,  the  collector  "shall" 
impound  in  a  separate  fund  all  taxes  paid  under  protest.  Also,  every 
taxpayer  protesting  the  payment  of  taxes,  within  ninety  days  after 
filing  his  protest,  "shall'*  commence  an  action  against  the  collector 
by  filing  a  petition  in  the  circuit  court.  The  funds  so  impoxinded 
are  to  be  held  untiD  an  appropriate  order  of  the  circuit  court  has 
been  entered  which  (1),  directs  a  refund  of  all  or  part  of  such  money 
to  the  taxpayer,  or  (2),  authorizes  the  collector  to  release  and  dis¬ 
burse  such  money  to  the  appropriate  taxing  authority.  In  the  event 
no  legal  action  is  begun  within  ninety  days  after  filing  the  protest, 
the  collector  shall  disburse  the  impounded  money  to  the  proper  offi¬ 
cial. 
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The  statute  does  not  provide  any  administrative  procedure  for 
refunding  tax  money  impounded  in  the  separate  fund  as  required  by 
Section  2  of  the  Bill.  Furthermore,  we  find  no  other  law  of  this 
State  granting  such  authority  to  collectors  or  other  county  officials. 

The  language  employed  by  the  legislature  in  Section  2  of  Senate 
Bill  No.  39  clearly  indicates  it  was  the  intent  of  that  body  to  make 
the  impounding  of  tajc  money  and  the  filing  of  suit  in  the  circuit 
court  to  enforce  refund  mandatory.  The  word  "shall”  is  exclusively 
used  in  reference  to  these  procedures.  The  courts  of  this  State  have 
uniformly  held  that  statutes  which  use  the  word  "shall"  and  set  forth 
the  results  from  a  failure  to  comply,  are  mandatory  statutes .  State 
ex  rel.  Taylor  v.  Wade.  231  S.W.2d  179  (S.Ct.l959).;  State  ex  rel. 
Stevens  v.  Wurdeman,  246  S.W.189,  295  Mo. 566. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  it  is  mandatory 
for  a  taxpayer  to  file  suit  to  compel  refund  of  taxes  paid  under  pro¬ 
test  in  accordance  with  the  provisions  of  Sections  1,  2  and  3  of 
Senate  Bill  No.  39^  75th  General  Assembly,  (Section  139.031, V. A.M.S . ) 
and  the  county  court  is  not  empowered  to  take  administrative  action 
aithorizlng  the  collector  to  refund  such  taxes.  Section  4  of  Senate 
Bill  No.  39  authorizes  refund  by  the  collector  of  any  real  or  tangible 
personal  property  tax  mistakenly  or  erroneously  paid. 

The  foregoing  opinion  which  I  hereby  approve  was  prepared  by  my 
assistant,  John  E.  Park. 


Very  truly  yours , 

^OHN  C.  DANFORTH 


Attorney  General 
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Opinion  Letter  No.  99 
Answered  by  Klaffenbach 


January  16,  1970 


OPINION  ii:tter  no.  99 


Honorable  Joseph  P.  Teasdale 
Prosecuting  Attorney 
Courthouse 

Independence,  Missouri  64050 


Dear  Mr.  Teasdale: 

This  letter  is  in  response  to  an  opinion  request  from  your 
office  in  which  a  question  was  presented  concerning  the  inter¬ 
pretation  of  Sections  564.620,  564.630  and  564.640,  RSMo  Supp. 

1967,  and  in  particular,  relating  to  the  acquisition  of  conceal- 
able  firearms  in  other  states. 

We  are  enclosing  Opinion  No.  35>  12/29/55,  Grossenhelder; 
Opinion  No.  99,  5/P4/56,  Woodfill;  Opinion  No.  137,  5/19/64, 

O'Brien  and  Opinion  No.  260,  5/26/66,  Burlison,  all  of  which  are 
related  interpretations  of  the  sections  involved.  There  were 
minor  amendments  to  the  statutes  cited  in  these  opinions.  However, 
such  amendments  are  not  material  to  the  question  you  present. 

It  is  our  view  that  the  sections  in  question  require  a  resi¬ 
dent  of  this  state  to  acquire  a  permit  for  the  acquisition  of  a  con- 
cealable  firearm  whether  such  acquisition  is  within  or  without 
this  state. 


FILED 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Encs : 


Opinion  No. 
Opinion  No. 
Opinion  No. 
Opinion  No. 


35,  Grossenhelder.  12/29/55 
99,  Woodfill,  5/24/56 
137,  O'Brien,  5A9/64 
260,  Burlison,  5/26/66 


INSURANCE : 


A  life  Insurance  company  Is  In  violation 
of  Section  375.936,  House  Bill  No.  84, 
Seventy-fifth  General  Assembly,  If  It 
Issues  a  policy  which  excludes  benefits 
payable  to  chiropractors , 


OPINION  NO.  100 


March  30,  1970 


Honorable  Herman  P.  Wlnkelroann 

State  Representative 

48th  District 

10111  Stonell  Drive 

St.  Louis,  Missouri  63123 


Dear  Representative  Wlnkelmamn: 

This  opinion  Is  In  response  to  your  request  for  a  ruling 
on  whether  Section  375.936,  passed  by  the  Seventy-fifth  General 
Assembly  In  House  Bill  No.  84,  prohibits  life  Insurance  companies 
from  writing  a  policy  which  excludes  by  definition  benefits  pay¬ 
able  to  chiropractors . 

Section  375.936,  House  Bill  No.  84,  Seventy-fifth  General 
Assembly  reads  In  part  as  follows : 

"The  following  are  hereby  defined  as 
unfair  methods  of  competition  and 
unfair  and  deceptive  acts  or  practices 
In  the  business  of  Insurance: 

«  •  •  • 

”7.  'Unfair  discrimination' 

•  •  •  • 


"b.  Making  or  peiMnittlng  any  unfair 
discrimination  between  the  Individuals 
of  the  same  class  and  of  essentially 
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the  same  hazard  In  the  amount  of  pre¬ 
mium,  policy  fees,  or  rates  charged 
for  any  policy  or  contract  of  accident 
or  health  Insurance  In  the  benefits 
payable  thereunder,  or  In  any  of  the 
terms  or  conditions  of  such  contract, 
or  In  any  other  manner  whatever  In¬ 
cluding  any  unfair  discrimination  by 
not  permitting  the  Insured  full  free¬ 
dom  of  choice  In  the  selection  of  any 
duly  licensed  physlclali  surgeon,  or 
chiropractor;  .  .  . 

The  language  above  quoted  clearly  enunlcates  an  Intention  on 
the  part  of  the  legislature  to  prohibit  an  Insurance  company  from 
excluding  the  use  of  a  chiropractor  by  an  Insured. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  a  life  Insurance 
company  Is  In  violation  of  Section  375.936,  House  Bill  No.  8^1, 
Seventy-fifth  General  Assembly,  If  It  Issues  a  policy  which 
excludes  benefits  payable  to  chiropractors. 

The  foregoing  opinion,  which  I  hereby  approve,  was 
prepared  by  my  Assistant,  Alfred  C.  Sikes. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 
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April  2,  1970 

ANSWER  BY  LETTER  -  BLACKMAR 


OPINION  LETTER  NO.  101 


Honorable  John  R.  Parrish 
Prosecuting  Attorney 
Camden  County  Court  House 
Camdenton,  Missouri  65030 

Dear  Mr.  Parrish: 

This  la  in  response  to  your  request  for  an  opinion  concerning 
action  taken  by  a  school  board  o^  a  reorganized  school  district 
in  your  county  in  tejmnlnatlng  the  contract  of  a  teacher. 

In  your  opinion  request  you  Indicate  that  the  school  board 
minutes  for  December  11,  1969,  shov;  a  motion  made,  seconded  and 
carried,  that  the  principal  ” .  .  .be  relieved  of  faic]  principal 
and  teacher  but  that  he  receive  hla  pay  until  end  of  contract 
of  the  school  year  1^69-1970  .  .  .  .”  The  minutes  for  that  date 
also  show  that  the  superintendent  o^  schools  was  authorized  by 
the  board  to  notify  the  principal  ”.  .  .of  his  dismissal  as 
principal."  V7e  have  also  been  given  a  copy  of  a  letter  by  the 
superintendent  of  schools  to  the  principal  pursuant  to  the  above 
mentioned  board  directive.  The  letter  states  In  part: 

"Thus,  although  your  service  to  this  school 
district  Is  now  completely  terminated  for  this 
year  and  all  school  years  to  fellow  you  will 
eventually  receive  all  of  your  contracted  salary 
for  the  1969-70  school  year." 

The  minutes  of  the  school  board  meeting  held  December  I6, 
1969,  show  a  motion  made  and  seconded  that  the  principal  "... 
be  re-inatated  and  the  letter  he  received  concerning  his  dismissal 
retracted  .  .  .  ."  The  vote  on  that  motion  was  tied  three  to 
three. 

Section  168.121,  RSMo  Supp.  1967,  states: 


I  F I L  F  n  I 

!  /6I  i 


"?}ie  contract  required  In  sections  163.101 
and  168.111  shall  be  construed  under  the 
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general  law  of  contracts,  each  party  thereto 
being  equally  bound  thereby.  The  board  may 
not  dismiss  a  teacher,  except  as  provided 
In  section  170.011,  RSMo;  but  If  the  teacher's 
certificate  Is  revoked  the  contract  Is  thereby 
annulled.  The  faithful  execution  of  the  rules 
and  regulations  furnished  by  the  board  shall  be 
considered  as  part  of  the  contract  If  the  rules 
and  regulations  furnished  by  the  board  shall  be 
considered  as  part  of  the  contract  If  the  rules 
and  regulations  are  furnished  to  the  teacher  by 
the  board  when  the  contract  Is  made.  If  the 
teacher  falls  or  refuses  to  comply  with  the  terms  of 
the  contract  or  to  execute  the  rules  and  regula¬ 
tions  of  the  board,  the  board  may  refuse  to  pay  the 
teacher,  after  due  notice  In  writing  Is  given  by 
order  of  the  board,  until  compliance  therewith  Is 
rendered.  If  the  schoolhouse  Is  destroyed,  the 
contract  becomes  void.” 

We  have  received  no  Infoivaatlon  that  would  Indicate  the  teacher 
was  dismissed  pursuant  to  Section  170.011,  RSMo  Supp.  19^7,  or  that 
the  teacher  was  dismissed  because  the  teacher's  teaching  certificate 
had  been  revoked.  V/e  further  assume  for  the  purposes  of  this 
opinion  that  the  teacher  was  not  dismissed  for  any  cause  permitted 
by  Section  168.121,  RSMo  Supp.  1967. 

In  Wood  y.  Consolidated  School  District,  7  S.W.2d  1018  (K.C. 

Ct  .App .,  1923) ,‘  the  court  In  analyzing  the  statutory  predecessor 
to  Section  168.121  concluded  that  "a  school  board  has  no  power  or 
authority  to  dismiss  a  teacher,  and  any  action  of  the  board  looking 
to  that  end  would  be  ultra  vires."  Id.  at  1020.  The  court  relied 
on  the  following  quotation  from  the  decision  in  Oakes  v.  School 
District,  98  Mo.App.  I63,  I65,  71  S.W.  1060,  106I  (l9b5); 

"'By  referring  to  section  9763,  Revised  Statutes, 

It  will  be  seen  that  when  a  legally  qualified 
teacher  has  been  employed  under  a  contract 
entered  Into  with  the  board  of  directors  of  a 
school  district  to  teach  a  school  for  a  specified 
number  of  months,  that  It  Is  not  in  the  power  of 
such  board  to  dismiss  him.  If  a  board  of  directors 
dismiss  a  teacher  It  exceeds  the  limits  of  Its 
statutable  authority  and  Its  act  In  doing  so  binds 
no  one.  It  Is  ultra  vires.  If  directors  by 
the  employment  of  force  prevent  a  teacher  from 
complying  with  his  contract,  then  such  directors 
and  not  the  district  are  liable  to  him  for  the 
damages  resulting  therefrom  to  him.  Prazler  v. 

School  District,  2^  Mo.  App.  250;  McCutchen  v. 

Windsor,  55  Mo.  1^9;  Arnold  v.  School  District, 

78  Mo.  226.  As  the  discharge  of  the  plaintiff 


-2- 


Honorable  John  E.  Parrish 


was  nil  and  as  the  directors  did  not  by  the 
employment  of  force  prevent  him  from  continuing; 
to  teach  the  school,  no  reason  appeal’s  why  he  did 
not  continue  to  teach  the  entire  tenn.*"  Wood  v. 

Consolidated  School  District.  7  S.W.2d  1010,  l020- 

ro2r  ct  ;  app  ;  ‘15?^) - 

In  Lynch  Yi, Webb  City  School  District.  373  S.W.2d  193,  197 
(Spr.  Ct.Xpp.  1^63)  li  was  ^e Id  that  a  school  board  had  no 
Implied  authority  to  dismiss  a  teacher  for  any  reason. 

Therefore,  we  are  of  the  opinion,  based  on  the  Information 
accompanying  this  opinion  request,  that  the  dismissal  on  December  11, 
1969,  of  the  principal  for  the  remainder  of  the  school  year  was 
Improper . 

However,  we  believe  that  the  action  taken  by  the  school  board 
on  December  11,  1969,  can  be  Interpreted  as  a  determination  not  to 
renew  the  contract  of  the  principal  for  the  school  year  1970-71 
pursuant  to  Section  168.111(3),  RSMo  Supp.  1967.  We  base  this 
conclusion  on  the  entries  In  the  minutes  of  the  board  meeting 
conducted  on  that  date  and  on  the  letter  sent  to  the  principal 
by  the  superintendent  of  schools  Informing  the  principal  of  the 
action  taken  by  the  board.  Section  168.111(3),  RSMo  Supp.  1967, 
states  as  follows: 

"Each  school  board  having  one  or  more  teachers 
under  contract  shall  notify  each  teacher  In 
writing  concerning  his  reemployment  or  lack 
thereof  on  or  before  the  fifteenth  day  of  April 
of  the  year  In  which  the  contract  then  In  force 
expires.  Failure  on  the  part  of  a  board  to  give 
notice  constitutes  reemployment  on  the  same  terms 
as  those  provided  In  the  contract  of  the 
current  fiscal  year;  and  not  later  than  the 
first  day  of  May  of  the  same  yeair  the  board 
shall  present  to  each  teacher  not  so  notified 
a  regular  contract  the  same  as  If  the  teacher 
had  been  regularly  reemployed.  ..." 

We  are  of  the  opinion  that  the  letter  from  the  superintendent 
to  the  principal  dated  December  12,  1969,  sent  pursuant  to  the  specific 
authorisation  of  the  board,  was  sufficient  notice  to  the  teacher  that 
his  contract  would  not  be  renewed  for  the  1970-71  school  year. 

Since  the  teacher  was  given  notice  on  December  12,  1969,  that 
he  would  not  be  reemployed,  the  action  taken  by  the  school  board 
at  a  special  meeting  on  December  16,  1969,  to  reinstate  the  teacher 
and  to  retract  the  letter  notifying  him  of  his  lack  of  reemployment 
was  not  action  on  the  question  of  reemployment  as  that  term  Is  used 
in  Section  168.111(4),  RSMo  Supp.  1967,  and  the  provisions  of  that 
section  dealing  with  the  tie  vote  on  the  question  of  reemployment 
are  Inapplicable.  Section  168.111(4)  provides: 
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"Any  motion  i^fcardlntr  lack  of  reemployment 
of  a  teacher  shall  Include  only  one  person 
and  a  tie  vote  thereon  constitutes  reemploy¬ 
ment.  Disapproval  of  reemployment  to  be 
effective  requires  a  ma.lorlty  vote  of  the 
whole  board." 

Because  the  motion  before  the  board  at  the  December  16,  1969 » 
special  meeting  of  the  board  was  to  reinstate  the  principal  and  to 
retract  the  letter  of  December  12,  1969*  and  did  not  deal  with  the 
question  of  reemployment  under  Section  168.111(3),  the  provisions 
of  Section  162.301,  RSMo  Supp.  1967,  would  apply  to  the  vote  on  that 
motion.  Under  Section  162.301,  RSMo  Supp.  196?: 

"...  Cw]hen  there  Is  an  eoual  division  of 
the  whole  board  upon  any  question  except  the 
reemployment  of  a  teacher,  the  county  superin¬ 
tendent  of  schools.  If  requested  by  at  least 
three  members  of  the  school  board,  shall  cast 
the  deciding  vote  upon  the  question,  and  for 
the  determination  of  the  question  shall  be 
considered  a  member  of  the  board." 

This  office  has  been  Informed  that  the  office  of  county  super¬ 
intendent  of  schools  has  been  abolished  In  Camden  County  and  that 
throe  members  of  the  school  board  have  petitioned  the  county 
superintendent  of  schools  to  break  the  deadlock.  Section  179 >230 
RSMo  Supp.  1967,  provides  the  procedures  to  be  followed  In  breaking 
the  deadlock  when  the  office  of  county  superintendent  of  schools 
has  been  abolished.  That  section  states: 

"1.  In  all  counties  where  the  office  of 
county  superintendent  of  schools  Is  abolished, 
the  county  court  or  county  council  may  desig¬ 
nate  a  temporary  superintendent  of  schools 
who  shall  serve  only  for  the  period  of  time 
which  will  be  required  to  arbitrate  any  con¬ 
troversy  which  may  exist  In  or  between  any 
school  districts  within  the  county.  No  person 
shall  receive  any  additional  remuneration  for 
time  or  expenses  Incurred  In  the  perfonnance 
of  duties  established  or  delegated  In  accordance 
with  this  section. 

•  •  • 

"7.  In  any  circumstances  In  which  an  appointment 
must  be  made,  a  meeting  or  election  called  or 
other  function  or  duty  performed,  which  would 
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have  been  performed  by  the  county  superintendent 
If  the  office  had  not  been  abolished,  the  county 
court  or  county  council  shall  make  the  necessary 
arrangements  within  Its  discretion  either  on 
Its  order  or  by  designating  a  school  district 
superintendent  to  perform  the  duty,  except  that 
such  assignment  shall  be  limited  to  the  time 
required  to  perform  the  duty  designated  by  the 
county  court  or  county  council." 

Under  that  statute,  the  county  court  must  resolve  the  deadlock  or 
designate  a  school  district  superintendent  to  perform  this  duty. 

If  the  deadlock  should  be  resolved  In  favor  of  retracting 
the  letter  of  December  11,  196'9,  then  the  principal  will  no  longer 
have  notice  that  his  contract  Is  not  to  be  renewed  and  Section 
168.111,  RSI'!o  Supp.  1967,  Is  once  more  applicable.  Under  that 
statute  the  school  board  will  have  to  vote  once  again  as  to 
whether  to  reemploy  the  teacher  for  the  next  school  year.  If  the 
board  should  again  by  equally  split,  the  teacher  would  be  reenrployed 
for  the  next  school  year.  If  the  board  falls  to  act  by  April  15 
one  way  or  the  other,  the  teacher  Is  deemed  by  that  statute  to  be 
reemployed  for  the  next  school  year. 

Very  truly  yours , 


JOi:?r  C.  DANFOKTII 
Attorney  General 
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SCHOOLS: 


Subject  to  the  fLe-itfiicttoni  i>et 
{^on.tk  tn  Sectton  177,101,  RSMo  5app. 
1967,  the  Vontphan  R-I  School  Dis¬ 
trict  mag  enter  Into  an  agreement^ 
with  the  State  Inter- Agency  Council 
^or  Outdoor  Recreation  ^or  a  grant- 
In-ald  {^rom  the  federal  Land  and  I’.'ater 
Cons  ervatlon  Fund  to  assist  the  school 
district  In  the  purchase  o^  a  school- 
community  park. 

OPJHJON  MO.  102 


January  30,  1970 


Mr.  Robert  L.  Vunkeson 
Executive  Secretary 
State  Inter-Agency  Council 
^or  Outdoor  Recreation 
Post  O^i^lce  Box  564 
Je^ person  City,  Missouri  65101 

Dear  Mr.  Dunkeson: 

This  letter  Is  In  response  to  your  request  ior  an  oUlclal 
opinion  0^  this  o^^lce  on  the  /following  question: 

"Can  a  six  director  school  district  legally 
sign  the  Project  Proposal  Assurances  and  Pro¬ 
ject  Agreement  with  attached  General  Provisions 
(copy  enclosed) .  This  agreement  would  be  be¬ 
tween  a  School  Board  and  the  State  I nter- Agency 
Council  {iOr  Outdoor  Recreation." 

Your  opinion  request  also  contained  the  following  brlei  de¬ 
scription  0^  the  ^acts  giving  rise  to  this  request: 


"The  R-1  School  District  o^  Doniphan  proposes 
to  enter  Into  an  agreement  with  the  State 
I nter- Agency  Council  ior  Outdoor  Recreation 
^or  a  grant-ln-ald  ^rom  the  {^ederal  Land  and 
(Hater  Conservation  fund  to  acquire,  develop, 
maintain,  and  operate  twenty- two  (22)  acres 
0^  a  school- community  park." 

We  have  reviewed  the  Project  Agreement  with  attached  General 
Provisions  and  the  Project  Proposal  Assurances,  all  o^  which  were 
enclosed  with  your  opinion  request.  Also,  we  have  examx-ned  the 
copy  0^  the  Bureau  Outdoor  Recreation  Grants -I n-Ald  Manual  pro¬ 
vided  to  us  by  your  o{i^lce.  We  assume  these  are  all  o{  the  docu¬ 
ments  which  contain  any  terms  or  conditions  applicable  to  the  pro¬ 
posed  agreement  between  the  R-I  School  District  of,  Doniphan  and  the 
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Statz  J  ntzH.-Agznzy  Coanc^t  Outdoox  RzzfLzat-ion .  In  addd.td.on  to 

tkziz  laataat  mattzu ,  wz  havz  Azvtzwzd  thz  Land  and  Watzfi  Consza- 
vatton  Fund  Act  oi  1965,  16  U.S.C.A.  460d,  4601-4  to  4601-11  and 
czKtatn  l\li,ioafid  statutes  pzAtatntng  to  thz  powzu  o^  d-cfizcton. 

school  dtitfitct&  . 

f/Lom  a  AzotzM  o^  thziz  docurnznts  w)e  havz  dztzfimtnzd  that  thz 
{^actaat  &dtaatton  t&  bahtcatty  ai>  ^otloMi,'  Thz  Vontphan  R-1  Schoot 
Vt&tKtct  pfLopo&z&  to  acqatfiz  an  addtttonat  tiOznty-t.u)o  acaz-i  adyoxn- 
tng  tts  pfizd>znt  paJik  and  A.zcKzattonat  (^acttttdzii ,  Mhtch  aM.z  max.n- 
tatnzd  ioh.  ^chooZ  and  communtty  aiz.  Thz  tu)znty-tu)o  acfLZ&  xn  quz6  - 
tton  a  tuact  o^  land  votth  vtAgtn  ttmbzA  and  an  zxt^ttng  lakz  ichxch 
couZd  bz  dzvzZopzd  at  a  mtntmaZ  co&t  dnto  an  zxtzn-ido n  o^  thz  paz- 
-l>znt  lactltttzii  ou)nzd  by  thz  Xichoot.  Thz  Vontphan  Schoot  Vti>th.xct 
dz&tfizi>  to  obtatn  a  gfiant  ^-Mom  thz  TzdzM.at  Land  and  WatzM.  ConiZKva- 
tton  Fund  to  acqatfiz,  dzvztop  and  matntatn  thti>  tfiact  a&  a  ichoot- 
communtty  pafik. 

A4  a  condttton  to  obtatntng  thU  a66titancz  ifiom  thz  izdzfial 
govzfimznt,  thz  dti>tfitct  Moatd  agfizz  not  to  aiz  thti  addtttonat  tfiact 
j(oA.  any  pufipo6z  othzfi  than  thz  pubttc  outdooA  fizcfizatton  u-i>z  tzt 
lofith  tn  thz  Rfiojzct  PfiopoAcit  antzti  thz  addtttonat  a^z  t&  appfiovzd 
by  thz  VtfizctoK  oi  Oatdoofi  RzcAzatton  andfofi  thz  Exzcuttvz  Vtfizctofi 
oi  thz  Statz  1  ntzfi-Ag zncy  Coanett  iofi  Oatdoofi  Rzcfizatxon . 

Szetton  II  oi  thz  GznzAat  PfiovUtons,  Szetton  3A  oi  thz  Paojzct 
Pfiopo^at  At-iafiancZ'i  and  16  U.S.C.A.,  Szetton  460t-8{i].  pabtxc 

oatdoofi  fizcfizatton  oatttnzd  tn  thz  Pfiojzct  Pfioposat  xnctadzi 

both  ichoot  acttvtttz6  and  communtty  ofi  gznzfiat  ai>z..  Thz  ichoot 
dt4>tAtct  looatd  at>6aAZ  thz  izdzAat  govzAnmznt  that  tt  ha6  thz  abxt- 
tty  to  itnanez  and  matntatn  thz  iactttty  bztng  dzvztopzd  accoAdxng 
to  czAtatn  itandaAd^  -izt  ioAth  by  thz  SaAzaa  oi  Oatdoofi  RzcAzatxon 
and  thz  Statz  I  ntzA-Agzncy  Coanett  ioA  OatdooA  RzcAzatxon.  (See._ 
Szetton  4A,  PAojzct  PAopoiat  AAiaAancz6)  Ati>o,  thz  &choot  dxttAxct 
looatd  agAzz  to  pzAioAm  tn  accoAdanez  wtth  thz  tzAm&  oi  thz  Land  and 
hJatzA  Con6zAvatton  Fund  Act  oi  1  965. 

Szetton  432.070,  RSMo  1  959,  pAohtbtti  any  i>chool  dtttAtct  iAom 
maktng  any  contAact  whtch  ti>  not  Mtthtn  thz  Acopz  oi  tt&  poiozAt  oa 
zxpAZ6&ty  aathoAtzzd  by  taiv. 

"Ho  county,  etty ,  town,  vtllagz,  school  town- 
6htp,  school  dt^tAtet  OA  othzA  mantetpat  coA- 
poAatton  6  halt  make  any  contAact,  anlzi&  thz 
6amz  ihall  bz  wtthtn  thz  4cope  oi  tt&  powzA6 
OA  bz  zxpAzA^ly  aathoAtzzd  by  taw,  noA  antz&i 
&ach  contAact  bz  made  upon  a  con^tdzAatton 
whotty  to  bz  pzAioAmzd  oa  zxzcatzd  iab6zqaznt 
to  thz  maktng  oi  thz  contAact;  and  ■iach 
tAact,  tnctadtng  thz  con&tdzAatton,  6hatt  bz 
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in  Mfiiting  and  datzd  Mke.n  made.,  and  6 hall  be. 

6ubAc^ibe.d  by  the  pafitiz6  tkeazto ,  on.  tkeifi 
agznt-i  authonized  by  lav)  and  duly  appointed 
and  authorized  in  writing. "  [Section  423.070, 

RSMo  1959) 

In  thii)  instance  there  ii>  a  statute,  Section  J77.J01,  RSMo 
Supp.  J967,  which  provider  the  authority  ^or  thi6  6ix  director  dis¬ 
trict  to  enter  into  a  project  o^  this  type. 


"1.  In  six- director  districts  as  speciiied  in 
this  section,  the  school  board  may  establish 
and  maintain  public  parks  and  playgrounds  ^or 
the  use  o^  the  public  school  district,  and  may 
appropriate  the  sums  they  deem  proper  ^or  the 
support  thereof,  not  to  exceed  in  any  one  year 
two  thousand  iioe  hundred  dollars  ^or  districts 
in  cities  0^  twenty  thousand  and  under  one 
hundred  thousand  inhabitants,  and  not  to  ex¬ 
ceed  ^ive  hundred  dollars  ^or  districts  in 
cities  ol  live  thousand  and  under  twenty  thou¬ 
sand  inhabitants ,  and  not  to  exceed  two  hundred 
and  iiity  dollars  lor  districts  in  cities  ol 
one  thousand  and  under  live  thousand  inhabitants. 


"2.  The  school  board  may  lease  or  purchase 
grounds  additional  to  the  s  choolhous  e  site, 
either  adjacent  thereto  or  elsewhere  in  the 
school  district,  lor  libraries ,  public  parks 
and  playgrounds  and  pay  lor  the  grounds  so 
leased  or  purchased  out  ol  the  lunds  ol  the 
school  district  available  lor  the  purpose. 


"3.  The  board  ol  education  shall  have  lull 
custody  and  control  ol  the  parks  and  playgrounds 
including  the  policing  and  preservation  ol  or¬ 
der  thereon  and  may  permit  the  use  ol  the  grounds 
that  it  deems  best  in  the  interest  ol  the  dis¬ 
trict.  The  board  shall  adopt  and  enlorce,  sub¬ 
ject  to  the  laws  ol  the  state  and  the  ordinances 
ol  the  city,  suitable  rules  and  regulations  lor 
the  control  ol  the  grounds  and  the  conduct  ol 
persons  using  them."  [Section  177.101,  RSMo 
Sapp.  1967] 

This  section  does  not  apply  to  all  six  director  school  districts 
but  is  restricted  in  its  application  to  those  "...  six-director 
districts  as  specilied  in  this  section,  ..."  The  six  director 
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school  dA&tAict  cov&Atd  by  thli  itctlon  aAz  School  di-^tA-idti)  in 
c.itie.6  having  moAz  than  om  thousand  but  Ze.66  than  one  hundaed  thou¬ 
sand  inhabitants.  The.  Voniphan  R-1  School  VistAict  is  a  six  diAe.ctoA 
distAict  in  a  city  having  less  than  ^ivc  thousand  but  mo  Ac  than  one 
thousand  inhabitants. 

The  second  paAagAaph  o^  Section  177.101  authoAizes  the  school 
boaAd  ol  a  qualifying  distAict  to  puAchase  land  adjacent  to  a  school- 
house  site  oA  elsehweAe  in  the  school  distAict  foA  a  public  paAk  and 
to  pay  foA  this  land  out  of  school  distAict  funds.  Jn  the  instant 
case,  the  land  which  the  R-I  School  VistAict  of  Voniphan  pAoposes  to 
acquiAe  is  adjacent  to  otheA  land  owned  by  the  distAict  and,  pAesum- 
ably ,  adjacent  to  the  schoolhouse  site.  ■  HoweveA,  if  it  is  not  ad¬ 
jacent  to  the  schoolhouse  site,  it  is  ceAtainly  land  located  in  the 
school  distAict.  The  puAchase  must  be  made  out  of  school  distAict 
funds  available'  foA  the  puApose.  Section  177.101  (2).  A  gAant  to 
the  Voniphan  R-I  School  VistAict  by  the  State  1 nteA-Ag  ency  Council 
foA  OutdooA  RecAeation  would  make  funds  available  to  the  school  dis¬ 
tAict  foA  the  puAchase  of  land  foA  a  public  paAk.  See  Opinion  Mo. 

190,  dated  July  13,  1967,  AendeAed  to  you  which  Aeaches  a  similaA 
conclusion. 

Nothing  in  the  teAms  and  conditions  imposed  by  the  fedeAal  gov- 
eAnment  would  Aemove  fAom  the  Voniphan  School  BoaAd  the  custody  and 
contAol  of  the  twenty-two  acAes  in  question  contemplated  by  paAa¬ 
gAaph  3  0^  Section  177.101.  The  school  boaAd  would  agAee  to  use 
the  aAea  in  confoAmity  with  the  VAoject  VAoposal  until  a  dif  feAent 
use  is  appAoved  by  the  BuAeau  of  OutdooA  RecAeation  and  foA  the 
State  1 nteA- Agency  Council  foA  OutdooA  RecAeation .  The  school  boaAd 
has  made  the  deteAmination  that  the  combination  school  and  commu¬ 
nity  use  outlined  in  the  pAoposal  is  in  the  best  inteAests  of  the 
school  distAict.  See  paAagAaph  3,  Section  177.101.  That  land  puA- 
chased  and  maintained  puASuant  to  Section  177.101  would  be  available 
foA  both  public  and  school  use  appeaAS  to  be  what  the  legislatuAe 
intended  in  enacting  this  legislation.  See  paAagAaph  1,  Section 

177.101,  which  pAovides  that  ceAtain  school  distAicts  "...  may 
establish  and  maintain  public  paAks  .  .  .  foA  the  use  of  the  public 
school  distAict,  .  .  . "  {'Emphasis  supplied]  .  This  section  does  not 
give  the  school  boaAd  authoAity  to  puAchase  and  maintain  land  foA 
any  puAposes  otheA  than  a  public  paAk,  a  playgAound  oa  a  libAaAy . 
TheAefoAe,  the  boaAd's  assuAance  as  paAt  of  its  agAeement  with  youn 
agency  to  maintain  the  land  as  a  public  paAk  foA  school  and  commu¬ 
nity  use  is  consistent  with  the  AequiAements  of  and  authoAity  gAanted 
by  Section  177 .101 . 

Notice  should  be  taken  of  one  additional  pAovision  of  Section 

177.101.  Tn  the  fiAst  paAagAaph  theAeof,  the  six  diAectoA  school 
distAict  in  a  city  having  a  population  of  oveA  one  thousand  and 
undeA  five  thousand  inhabitants  is  peAmitted  to  appAopAiate  fAom 
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thz  ^und6  o{i  tht  school  dl.6tn.A.c.t  only  up  to  tvJo  hundred  ^t^ty  dol- 
tafi&  ^ofi  the.  6uppoAt  a  pubttc.  paAk  puAc.ha.6  e.d  puASuant  to  tht6 

iectton.  In  paAagAaph  4A  o^  the  PAoject  PAopo^aZ  A66uAanc.&A  the 
ichool  dl&tAlct  waAAant.i  that  It  hai>  the.  ability  to  ilnancz  the 
opzAatlon  and  maintenance  o^  the  facility  being  developed  accoAdlng 
to  ceAtaln  6tandaAd6.  The  Doniphan  R-T  School  t>l6tAlct'6  ability 
to  peA{,0Am  thl&  a&iiaAance  li  limited  by  the  {^oAegolng  Ae&tAlctlon 
on  the  amount  which  can  be  appAopAlated  {^Aom  the  {)Und-i  o^  the  school 
dlii  tAlct . 

CONCLUSION 

TheAe^oAe,  It  li>  the  opinion  o^  thl6  o^j^lce  that,  subject  to 
the  Ae6tAlctlon6  -iet  ^oAth  In  Section  1 77. 7  O'!,  7?5Mo  Supp.  7  96  7  , 
the  Doniphan  R-J  School  DlitAlct  may  enteA  Into  an  agAeement  with 
the  State  J nteA- Agency  Council  ^oa  OutdooA  RecAeatlon  {)0A  a  gAant- 
In-ald  ^Aom  the  PedeAal  Land  and  WateA  Con6  eAvatlon  fund  to  ai>i>li>t 
the  school  dl^tAlct  In  the  puAchase  o^  a  school-community  paAk. 

The  ^oAeg  olng  opinion ,  which  I  heAeby  appAove,  was  pAepaAed  by 
my  Assistant  D.  BAook  BaAtlett. 

VouAS  V eAy  tAulu , 

JOHN  C.  DANfORTH 

AttoAney  GeneAal 

EnclosuAe:  Op.  No.  190 

7-13-67,  Dunkeson 
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OPIUIOir  LETTSRS  23  and  103 

Answered  by  Gardner 


Dexter  D.  Da  iris,  Coamlssloner 
Department  of  Agriculture 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Conmlss loner  Davis: 

Reference  is  made  to  your  recent  letters  from  vrtiich  It 
appears  that  you  wish  to  establish  and  administer  a  program 
for  using  the  money  In  the  Agriculture  Bmergency  Fund  for  emer¬ 
gency  relief  and  rehabilitation.  You  request  our  opinion  on 
the  question  whether  an  appropriation  must  be  made  by  the 
Legislature  In  order  to  use  any  portion  of  these  funds  for 
administrative  purposes. 

You  state  that  at  the  present  time  Missouri  has  approxi¬ 
mately  |2,800,CX)0.00  in  that  fund.  This  money  consists  of  the 
trust  assets  of  the  Missouri  Fhxral  Rehabilitation  Corporation 
which  had  been  assigned  to  the  Secretary  of  Agriculture  of  the 
United  States  and,  on  application  by  the  Commissioner,  returned 
to  the  State  of  Missouri  pursuant  to  the  Rural  Rehabilitation 
Corporation  Trust  Liquidation  Act,  Public  Law  499,  3lst  Congress, 
approved  May  3,  1950  (64  Stat.  98)* 

The  receipt  of  money  by  the  State  is  controlled  by  Article 
IV,  Section  15«  of  the  Constitution  of  Missouri,  which  states 
in  part  as  follows: 

".  .  .All  revenue  collected  and  nioneys  received 
by  the  state  from  any  source  whatsoever  shall 
go  promptly  Into  the  state  treasury,  and  all 
Interest,  Income  and  returns  therefrom  shall 
belong  to  the  state.  ..." 

Article  IV,  Section  28,  of  the  Constitution  of  Missouri, 
describes  the  manner  In  which  withdrawals  may  be  made  from  the 
state  treasury,  and  reads  In  part  as  follows: 
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"No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accordance 
with  an  appropriation  made  by  law,  nor  shall 
any  obligation  for  the  payment  of  money  be 
incurred  unless  the  comptroller  certifies  it 
for  payment  and  certifies  that  the  expenditure 
is  within  the  purpose  of  the  appropriation  and 
that  there  is  in  the  appropriation  an  unencum¬ 
bered  balance  sufficient  to  pay  it.  ..." 

Thus,  an  appropriation  would  be  required  to  permit  any  por¬ 
tion  of  the  Agriculture  Emergency  Fund  to  be  withdrawn  from  the 
state  treasury. 

The  last  sentence  of  Article  IV,  Section  23,  of  the  Consti¬ 
tution  of  Missouri,  provides: 

"...  Every  appropriation  law  shall  distinctly 
specify  the  amount  and  purpose  of  the  appropria¬ 
tion  without  reference  to  any  other  law  to  fix 
the  amount  or  purpose." 

We  understand  that  you  suggest  that  the  following  provisions 
be  included  in  the  appropriation  bill  to  be  submitted  to  the  Leg¬ 
islature  at  the  Emergency  Session: 

"To  the  Governor.  All  money  in  the  Agricult^ire 
Esiergency  Fund  for  investment,  reinvestment, 
and  for  emergency  agriculture  relief  and  reha¬ 
bilitation,  including  administrative  expenses." 

If  the  suggested  provision  is  enacted  into  law,  it  is  appar¬ 
ent  that  a  specific  appropriation  is  made  for  administrative 
expense  in  accordance  with  requirements  of  the  Constitution  of 
Missouri. 


Yoxirs  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answered  bv  Mansur 

OPTN’ION  LETTER  NO.  106 


Honorable  Ralph  W.  Ollchrlst 
Prosecuting  Attorney 
Polk  County  Court  House 
Bolivar,  Missouri  65613 

Dear  Mr.  Gilchrist: 

This  Is  In  response  to  your  recent  letter  for  an  opinion 
fro*  this  office  concerning  the  authority  of  the  county  assessor 
to  assess  personal  property  of  an  Incorporated  co-operative  assoc¬ 
iation,  when  such  property  Is  located  in  said  county  and  property 
has  been  leased  to  customers  of  the  co-operative. 

We  are  enclosing  herewith  an  opinion  Issued  by  this  office 
on  July  13,  1953,  in  which  we  held  personal  property  belonging 
to  the  Pure  Milk  Producers  Association,  a  co-operative  association, 
organised  under  Section  27^*180  RSMo  19^9,  Is  subject  to  tzucatlon. 

We  are  also  enclosing  herewith  an  opinion  Issued  by  this 
office  on  October  23,  1963,  holding  that  personal  property  be¬ 
longing  to  a  corporation  leased  to  another  corporation  or  to  an 
individual  may  be  assessed  to  the  corporate  lessor  or  to  the  cor¬ 
porate  lessee  In  the  county  In  which  the  property  Is  located  or 
to  the  Individual  leasee  In  the  county  where  he  lives. 

We  believe  these  opinions  answer  the  questions  you  have 
submitted  concerning  the  assessment  of  property  In  the  hands 
of  the  lessee  which  is  owned  by  a  co-operative  organization. 
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In  answer  to  your  question  whether  Section  53.060,  RSMo 
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1959 f  applies  to  third  class  counties,  it  is  our  view  that  it  does. 

We  trust  that  these  previously  issued  opinions  which  we  are 
sending  you  in  this  letter  will  be  sufficient  to  answer  your  ques¬ 
tions  without  the  necessity  of  issuing  a  formal  opinion  on  this 
matter. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures : 

Op.  7-13-53,  Bush 

Op.  No.  59 
10-23-63,  Chapman 


USURY: 


Loans  governed  by  Missouri  usury 
statutes  may  not  exceed  eight  per 
cent  Interest,  even  though  FHA  and 
VA  permit  maximum  rate  of  eight  and 
one-half  per  cent. 


OPINION  NO.  107 


January  9*  1970 


Honorable  R.  J.  King,  Jr. 

Representative  -  District  39 
8l6  South  Hanley  Road 
Clayton,  Missouri  63IO5 

Dear  Mr.  King: 

This  official  opinion  is  issued  in  response  to  your  recent 
request  in  which  you  ask  whether  FHA  and  VA  insured  loans  may  be 
made  with  an  Interest  rate  of  eight  and  one-half  per  cent,  as 
presently  authorized  by  the  federal  government,  in  viev:  of  the 
Missouri  usury  statutes. 

Section  A08.030,  RSMo  1959*  provides  as  follows: 

"The  parties  may  agree,  in  writing,  for 
the  payment  of  Interest,  not  exceeding 
eight  per  cent  per  annum,  on  money  due 
or  to  become  due  on  any  contract." 

The  Federal  Housing  Administration  (FHA)  and  the  Veterans’ 
Administration  (VA)  provide  guarantees  for  certain  loans  secured 
by  real  estate.  The  purpose  of  these  guarantees  is  to  enable 
purchasers  to  buy  houses  with  relatively  small  down  payment.  The 
initial  loans  are  not  made  by  any  government  agency,  but  rather 
are  made  by  certain  lenders  such  as  savings  and  loan  associations 
or  banks,  to  purchasers  of  houses.  We  have  found  no  case  holding 
that  the  initial  loan  transaction  between  the  Individual  borrower 
and  the  authorized  lender  is  not  governed  by  local  law,  as  to 
permissible  rate  of  interest  or  otherwise.  See  for  example  Silver 
Homes,  Inc.  v.  Marx  &  Bensdorf,  Inc.,  333  S.W.2d  8IO  (Tenn.  i960). 

It  is  conceivable  that  a  federal  agency  might  be  empowered 
by  Congress  to  make  loans  which  are  free  from  the  requirements  of 
the  state  usury  statutes,  but  discussion  along  these  lines  is 
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academic  at  the  present  time  because  we  find  nothing  in  the  federal 
statutes  which  purports  to  make  state  regulation  inapplicable. 

Since  FHA  does  not  make  loans  Itself  but  simply  guarantees  loans 
made  by  private  lenders,  it  appears  that  state  law  would  apply  un¬ 
less  there  is  an  express  provision  excluding  the  application  of 
state  law. 

Some  problems  relating  to  FHA  and  VA  guaranteed  loans  were 
considered  in  Opinion  No.  506,  {I969),  a  copy  of  which  is  enclosed. 
In  that  opinion  we  came  to  the  conclusion  that  the  Missouri  statu¬ 
tory  provisions  which  purported  to  exempt  FHA  Insured  loans  made 
by  certain  lenders  from  the  Missouri  usury  statutes  were  unconsti¬ 
tutional,  for  the  reason  that  they  contained  a  classification  of 
lenders  in  violation  of  Article  III,  Section  4^  of  the  Constitution 
of  Missouri.  We  are  therefore  of  the  opinion  that  nothing  in  the 
Missouri  law  forecloses  the  application  of  Section  408.030,  above 
cited. 

We  anticipate  the  contention  that  FHA  and  VA  guaranteed  loans 
will  not  be  available  to  Missouri  borrowers  unless  lenders  are 
authorized  to  charge  the  maximum  interest  permitted  by  federal 
regulation.  The  usury  statutes,  however,  were  adopted  for  the 
protection  of  borrowers.  Coleman  v.  Cole,  158  Mo.  253>  59  S.W.  I06 
(1900);  Missouri  Real  Estate  Syndicate  v.  Sims,  179  Mo.  679,  78 
S.W.  1006  (1904).  An  underlying  premise  is  that  one  should  not 
borrow  money  if  it  is  not  available  to  him  within  the  limits  speci¬ 
fied  in  the  statutes.  For  many  years  there  was  no  problem  of  usury 
v/ith  regard  to  FHA  and  VA  guaranteed  loans,  for  the  reason  that 
the  maximum  rate  permitted  by  the  agency  was  below  the  eight  per 
cent  rate  permitted  by  Missouri  law.  If  there  is  a  hardship  be¬ 
cause  the  agency  rate  is  now  higher,  the  legislature  may  provide 
relief.  As  the  statutes  now  stand,  hov/ever,  a  real  estate  loan  is 
usurious  if  the  interest  rate  exceeds  eight  per  cent  per  annum. 

Opinion  No.  506,  enclosed,  contains  a  discussion  of  the  com¬ 
ponents  of  interest. 


CONCLUSION 


The  fact  that  a  loan  is  guaranteed  by  FHA  or  VA  does  not 
take  it  out  from  under  the  Missouri  usury  statutes.  Even  though 
the  federal  agency  may  specify  a  maximum  rate  of  eight  and  one- 
half  per  cent  for  loans  which  it  is  willing  to  guarantee,  a  loan 
to  which  the  Missouri  usury  statute  applies  is  usurious  if  the 
Interest  rate  exceeds  eight  per  cent  per  annum. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  special  assistant,  Charles  B.  Blackmar. 

Very  truly  yours, 

(L 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosure.  Op.  No.  506 

12-18-69,  Ottinger 
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SHERIFFS:  The  provisions  of  Senate  Bill  No.  I65  of  the 

COMPENSATION:  75th  General  Assembly  (Sections  57.^07  and 

FEES,  COMPENSATION  57. ■409,  V.A.M.S.)  providing  that  sheriffs 
AND  SALARIES:  of  the  third  and  fourth  class  counties  must 

pay  all  fees  collected  by  him  in  civil 
matters  and  which  were  previously  retainable  by  him  into  the  county 
treasury  apply  to  commissions  earned  and  received  by  said  sheriffs 
pursuant  to  the  provisions  of  Section  57-280  and  Section  528.610, 
RSMo  1959 >  relating  respectively  to  receiving  and  paying  moneys  on 
executions  and  to  sale  of  real  estate  for  partition  purposes,  and 
such  commissions  must  be  paid  into  the  county  treasury  by  such 
officers . 


OPINION  NO.  108 

January  9>  1970 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  request  which  is  stated 
as  follows: 

"1.  Are  the  commissions  earned  and  received 
by  sheriffs  for  receiving  and  paying  moneys 
on  executions  as  provided  in  Section  57.280 
RSMo.,  1959  and  commissions  earned  and  re¬ 
ceived  for  sale  of  real  estate  for  the  pur¬ 
pose  of  partition  as  provided  by  Section 
528.610  RSMo.,  1959  deemed  to  be  fees  in 
civil  matters  and  are  to  be  paid  into  the 
county  treasury  by  the  sheriff  under  the  re¬ 
quirements  of  paragraph  3  Section  1  and  para¬ 
graph  3  Section  2  of  Senate  Bill  No.  165 
passed  by  the  75th  General  Assembly? 

"2.  In  view  of  the  requirements  pertaining 
to  fees  collected  in  civil  matters,  contained 
in  the  paragraphs  and  Sections  previously 
referred  to,  should. the  sheriffs  charge  to 
and  collect  from  the  county  any  fees  in 
civil  matters  which  are  chargeable  to  and 
payable  by  the  county?" 

The  provisions  that  you  refer  to  are  now  contained  in  Sec¬ 
tions  57.407  and  57.409  as  numbered  by  the  Revisor  of  Statutes. 
The  third  paragraph  of  each  of  these  two  sections  refer  to  the 
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disposition  of  civil  fees. 

Paragraph  3  of  Section  57*^07  states: 

”3*  In  counties  of  the  third  class  after 
October  13>  1969,  the  sheriff  shall  pay 
all  fees  collected  by  him  in  civil  matters, 
and  which  were  previously  retainable  by  him, 
into  the  county  treasury,  except  charges 
for  each  mile  traveled,  allowable  to  him, 
which  he  may  retain,  in  serving  civil  pro¬ 
cess  .  " 

Paragraph  3  of  Section  57-^09  states: 

”3*  In  counties  of  the  fourth  class  after 
October  13,  1969,  the  sheriff  shall  pay  all 
fees  collected  by  him  in  civil  matters,  and 
which  were  previously  retainable  by  him,  into 
the  county  treasury,  except  charges  for  each 
mile  traveled,  allowable  to  him,  which  he  may 
retain,  in  serving  civil  process." 

As  you  have  stated,  the  sheriffs  under  Section  57.280,  RSMo 
1959,  are  allowed  commissions  for  receiving  and  paying  moneys  on 
execution  or  other  process.  Section  528.610,  RSMo  1959,  authorizes 
sheriffs  to  receive  compensation  for  making  a  sale  of  real  estate 
under  the  provisions  of  Chapter  528  relating  to  partition  suits. 

In  our  view,  these  commissions  constitute  fees  collected  by 
the  sheriff  in  civil  matters  within  the  meaning  of  the  third 
paragraphs  of  Sections  57-^07  and  57.^09,  V.A.M.S.,  and  as  such, 
are  not  retainable  by  said  sheriff,  but  must  be  paid  into  the 
county  treasury. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  provisions 
of  Senate  Bill  No.  165  of  the  75th  General  Assembly  (Sections 
57-^07  and  57.^09,  V.A.M.S.)  providing  that  sheriffs  of  the  third 
and  fourth  class  counties  must  pay  all  fees  collected  by  him  in 
civil  matters  and  which  were  previously  retainable  by  him  into 
the  county  treasury  apply  to  commissions  earned  and  received  by 
said  sheriffs  pursuant  to  the  provisions  of  Section  57.280  and 
Section  528.610,  RSMo  1959,  relating  respectively  to  receiving 
and  paying  moneys  on  executions  and  to  sale  of  real  estate  for  par¬ 
tition  purposes,  and  such  commissions  must  be  paid  into  the  county 
treasury  by  such  officers. 
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Honorable  Haskell  Holman 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


-  3  - 


SHERIFFS:  Under  the  provisions  of  Section  1  of  House 

DEPUTY  SHERIFFS:  Bill  No.  264  of  the  75th  General  Assembly 

(Section  57.295>  V.A.M.S.)  relating  to 
uniform  allowances  of  $25  per  month  for  sheriffs  and  full-time 
deputy  sheriffs  who  wear  an  official  uniform  in  the  performance 
of  their  duties,  the  county  court  has  the  discretion  to  determine 
whether  or  not  such  allowances  shall  be  made  to  such  officers 
and  may  make  such  allowances  for  such  periods  as  the  county  court 
deems  proper.  However,  the  county  court  does  not  have  the  author¬ 
ity  to  vary  the  amount  of  the  monthly  allowances  from  that  fixed 
by  the  act,  nor  to  provide  the  allowance  for  one  such  officer  to 
the  exclusion  of  the  other  such  officers. 

OPINION  NO.  109 


January  9>  1970 


Honorable  George  J.  Pruneau 
Prosecuting  Attorney 
Wayne  County  Courthouse 
Greenville,  Missouri  63944 

Dear  Mr.  Pruneau: 


I  1  D 

/.Of 


This  opinion  is  in  response  to  your  request  for  an  inter¬ 
pretation  of  Section  1  of  House  Bill  No.  264  of  the  75th  General 
Assembly  which  pertains  to  uniform  allowances  for  sheriffs  and 
full-time  deputy  sheriffs.  That  section  has  been  numbered  as 
Section  57 *295  by  the  Revisor  of  Statutes. 


Your  question  is  as  follows: 

"Does  this  Bill  mean  that  it  is  at  the 
discretion  of  the  County  Court  as  to 
whether  or  not  a  uniform  allowance  may 
be  paid,  or  does  it  mean  that  the  uni¬ 
form  allowance  shall  be  paid  and  it  is 
at  the  discretion  of  the  County  Court  as 
to  whether  payment  will  be  made  monthly, 
on  a  salary  warrant,  etc." 

Section  57*295  states: 

"In  each  county  of  this  state  the  sheriff 
and  each  full-time  deputy  sheriff  shall 
receive  twenty-five  dollars  per  month,  as 
a  uniform  allowance,  to  be  paid  to  him 
monthly  out  of  the  county  treasury  at  the 
discretion  of  the  county  court.  This 
allowance  shall  apply  only  to  sheriffs  and 
deputy  sheriffs  who  wear  an  official  uni¬ 
form  in  performance  of  their  duty." 


Honorable  George  J.  Pruneau 


The  history  of  this  legislation  is  interesting;  that  is, 

House  Bill  No.  264,  Section  1,  upon  its  introduction  related  only 
to  such  uniform  allowances  and  did  not  contain  any  discretionary 
terminology.  In  its  perfected  form  the  bill  stated  that  the  money 
was  payable  monthly  out  of  the  county  treasury  "at  the  discretion 
of  the  sheriff".  The  Senate  Committee  Substitute  for  the  bill 
changed  the  language  to  "at  the  discretion  of  the  county  court" 
and  this  change,  of  course,  was  retained  in  final  passage. 

It  is  our  view  that  it  was  the  intent  of  the  legislature  to 
give  the  various  county  courts  the  option  to  pay  out  of  the  county 
treasury  the  uniform  allowances  as  authorized  by  the  provisions 
of  the  act.  The  court  may  make  such  allowances  for  such  periods 
as  the  court  deems  proper.  However,  the  terminology  employed  by 
the  legislature  shows  that  the  legislature  did  not  intend  that  the 
county  court  would  have  the  authority  to  vary  the  amount  of  the 
monthly  allowance  or  to  make  the  allowance  for  one  such  officer 
of  the  county  to  the  exclusion  of  the  other  such  officers.  The 
allowance,  of  course,  only  applies  to  such  officers  who  wear  an 
official  uniform  in  the  performance  of  their  duties. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  under  the 
provisions  of  Section  1  of  House  Bill  No.  264  of  the  75th  General 
Assembly  (Section  57-295j  V.A.M.S.)  relating  to  uniform  allowances 
of  $25  per  month  for  sheriffs  and  full-time  deputy  sheriffs  who 
wear  an  official  uniform  in  the  performance  of  their  duties,  the 
county  court  has  the  discretion  to  determine  whether  or  not  such 
allowances  shall  be  made  to  such  officers  and  may  make  such 
allowances  for  such  periods  as  the  county  court  deems  proper. 
However,  the  county  court  does  not  have  the  authority  to  vary  the 
amount  of  the  monthly  allowances  from  that  fixed  by  the  act,  nor 
to  provide  the  allowance  for  one  such  officer  to  the  exclusion  of 
the  other  such  officers. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly. 


JOTN  C.  DANFORTH 
Attorney  General 
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STATE  TREASURER: 
DIRECTOR  OP  REVENUE: 
SALES  TAX: 

TAXATION  (SALES  TAX): 


The  lepilslature  may  not  Impose  the 
duties  set  forth  In  the  City  Sales 
Tax  Act  uDon  the  State  Treasurer, 
but  that  the  portion  of  the  act  Im¬ 
posing  these  duties  can  be  severed 
from  the  balance  of  the  act. 


January  12,  19'^0 


Honorable  William  E.  Robinson 
State  Treasurer 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Robinson: 


OPINION  NO.  110 


M  '  ED 

I/O 


You  have  recently  requested  that  we  advise  you  with  regard  to 
your  responsibility  to  perform  certain  duties  that  are  set  forth 
in  the  City  Sales  Tax  Act  enacted  by  the  75th  General  Assembly. 
House  Committee  Substitute  for  House  Bill  No.  2^3  was  enacted  by 
the  75th  General  Assembly  and  is  to  be  cited  as  the  "City  Sales 
Tax  Act."  Generally,  this  act  enables  certain  cities,  as  therein 
defined,  to  impose  a  sales  tax  for  the  benefit  of  the  city.  Sec¬ 
tion  2  of  the  act  provides  that  the  city  may,  by  majority  vote  of 
its  governing  body,  imoose  the  tax,  provided  that  the  proposed  tax 
be  approved  by  a  majority  of  the  citizens  of  the  city. 

Within  ten  days  after  the  adoption  of  the  ordinance,  the  city 
clerk  Is  to  forward  to  the  Director  of  Revenue  of  the  State  of 
Missouri,  a  copy  of  the  ordinance  which  Is  to  reflect  the  effec¬ 
tive  date  thereof.  The  tax  Is  to  become  effective  on  the  first 
day  of  the  second  calendar  quarter  after  the  Director  of  Revenue 
receives  notice  of  adoption  of  the  tax.  The  tax  Is  to  be  imple¬ 
mented,  generally,  in  accordance  with  the  state  sales  tax  set  forth 
in  Sections  1^1^1.010  to  lliil.510,  RSMo. 

Section  ^  of  the  act  orovldes  that: 

"...  the  director  of  revenue  shall  perform 
all  functions  incident  to  the  administration, 
collection,  enforcement,  and  operation  of  the 
tax,  and  the  director  of  revenue  shall  collect 
In  addition  to  the  sales  tax  for  the  state  of 
Missouri  the  additional  tax  authorized  under 
the  authority  of  this  act.  ..." 

The  Director  of  Revenue  is  authorized  to  establish  administra¬ 
tive  rules  and  regulations  for  the  collection  of  the  tax. 


Honorable  William  E.  Robinson 


Section  6  of  the  act  provides: 

"1.  All  city  sales  taxes  collected  by  the 
director  of  revenue  under  this  act  on  behalf 
of  any  city,  less  two  percent  for  cost  of 
collection  which  shall  be  deposited  in  the 
state's  general  revenue  fund  after  payment  of 
premiums  for  surety  bonds  as  provided  In  this 
act,  shall  be  deposited  with  the  state  treasurer 
In  a  special  trust  fund,  which  is  hereby  created, 
to  be  known  as  the  'City  Sales  Tax  Trust  Fund.' 

The  moneys  In  the  city  sales  tax  trust  fund 
shall  not  be  deemed  to  be  state  funds  and  shall 
not  be  commingled  with  any  funds  of  the  state. 

The  director  of  revenue  shall  keep  accurate 
records  of  the  amount  of  money  In  the  trust 
fund  which  was  collected  In  each  city  Imposing 
a  city  sales  tax,  and  the  records  shall  be  open 
to  the  Inspection  of  officers  of  the  city  and 
the  public.  Not  later  than  the  tenth  day  of 
each  month  the  state  treasurer  shall  distribute 
all  moneys  deposited  In  the  trust  fund  during 
the  preceding  month,  to  the  city  treasurer,  or 
such  other  officer  as  may  be  designated  by  the 
city  ordinance,  of  each  city  Imooslng  the  tax 
authorized  by  this  act,  the  sum  due  the  city  as 
certified  by  the  director  of  revenue." 

In  addition,  under  Section  6(2)  the  Director  of  Revenue  may 
authorize  the  State  Treasurer  to  make  refunds  from  the  amounts  In 
the  trust  fund  and.  If  the  tax  Is  abolished,  the  Director  of  Reve¬ 
nue  shall  authorize  the  State  Treasurer,  under  certain  circumstances, 
to  remit  the  balance  In  the  account  to  the  city  and  to  close  the 
account  of  that  city. 

The  Director  of  Revenue  Is  to  annually  report  on  his  manage¬ 
ment  of  the  trust  fund  and  is  to  provide  a  detailed  accounting  of 
the  source  of  all  funds  received  by  him  for  the  city. 

Article  IV,  Section  15  of  the  Constitution  of  Missouri  provides 
In  part: 


".  .  .No  duty  shall  be  Imposed  on  the  state 
treasurer  by  law  which  Is  not  related  to  the 
receipt.  Investment,  custody  and  disbursement 
of  state  funds." 

You  have  asked  whether  the  legislature  may  constitutionally 
Impose  the  duties  set  forth  In  Section  6  of  the  City  Sales  Tax  Act 
upon  the  State  Treasurer. 
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Honorable  William  E.  Robinson 


For  the  reasons  discussed  below,  it  Is  our  oninlon  that  the 
legislature  may  not  do  so. 

That  portion  of  Section  15  of  Article  IV  of  the  Constitution 
quoted  above  was  discussed  In  Petition  o^  Board  of  Public  Buildings, 
363  S.W.2d  598  (Mo.  en  banc  1962).  There,  the  State  Treasurer  was 
required  under  a  resolution  passed  by  the  Board  of  Public  Buildings 
to  handle  the  proceeds  of  revenue  bonds  that  were  to  be  Issued  to 
finance  the  office  building  located  in  Kansas  City,  Missouri.  The 
court  stated: 

"Inasmuch  as  all  this  money  Is  in  the  nature 
of  a  special  state  fund,  we  see  nothing  viola¬ 
tive  of  the  substantive  intent  and  meaning  of 
§15,  Art.  ^  in  designating  the  State  Treasurer 
as  the  one  to  have  custody  of  the  funds.  .  .  . 

The  statutes  in  question  do  not  provide  that 
the  State  Treasurer  shall  be  the  custodian; 
in  fact  they  are  silent  as  to  the  custody. 

The  1^  has  not  Imposed  this  duty  on  the  Trea¬ 
surer;  and  the  prohibition  runs  against  the 
legislature.  .  .  ."  loc.  clt.  363  S.W.2d  598, 

608 

The  court  ultimately  decided  that  the  duties  Imposed  upon  the 
State  Treasurer  did  not  violate  the  constitutional  prohibition. 
However,  the  court  there  specifically  relied  upon  its  characteriza¬ 
tion  of  the  revenues  as  state  funds. 

In  Section  6  of  the  City  Sales  Tax  Act  the  legislature  has 
clearly  stated  that  the  moneys  In  the  trust  fund  "shall  not  be  deemed 
to  be  state  funds."  It  is  also  apparent  that  the  legislature  has 
Imposed  certain  duties  on  the  State  Treasurer.  The  moneys  received 
are  to  be  deposited  with  the  State  Treasurer  and  he  Is  to  distribute 
the  funds  monthly  to  the  appropriate  city  official.  Refunds  are  to 
be  made  by  the  Treasurer  upon  the  direction  of  the  Director  of  Reve¬ 
nue.  It  Is  our  opinion  that  to  the  extent  that  the  legislation  im¬ 
poses  duties  upon  the  State  Treasurer  to  retain  custody  of  and  to 
dlspurse  non-state  funds,  the  act  is  unconstitutional. 

Although  we  believe  that  the  City  Sales  Tax  Act  is  Ineffective 
to  the  extent  that  It  requires  the  Treasurer  to  perform  duties  with 
regard  to  non-state  funds,  it  Is  not  our  opinion  that  the  entire 
act  is  Invalid  for  that  reason.  Section  1.1^0,  RSMo  1959,  provides: 

"The  provisions  of  every  statute  are  severable. 

If  any  provision  of  a  statute  is  found  by  a 
court  of  competent  Jurisdiction  to  be  unconsti¬ 
tutional,  the  remaining  provisions  of  the  statute 
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Honorable  William  E.  Robinson 


are  valid  unless  the  court  finds  the  valid  pro¬ 
visions  of  the  statute  are  so  essentially  and 
Inseparable  connected  with,  and  so  dependent 
upon,  the  void  provision  that  It  cannot  be  pre¬ 
sumed  the  legislature  would  have  enacted  the 
valid  provisions  without  the  void  one;  or  un¬ 
less  the  court  finds  that  the  valid  provisions, 
stsindlng  alone,  are  Incomplete  and  are  Incapable 
of  being  executed  In  accordance  with  the  legis¬ 
lative  Intent." 

It  Is  apparent  that  the  primary  purpose  of  the  City  Rales  Tax 
Act  was  to  enable  the  cities  to  provide  for  their  revenue  needs  by 
establishing  a  sales  tax.  Because  the  Department  of  Revenue  of  the 
State  of  Missouri  has  in  existence  collection  procedures  established 
for  the  collection  of  the  State  Sales  Tax,  It  appears  reasonable  to 
assume  a  legislative  Intent  to  utilize  the  staff  of  the  Department 
of  Revenue  to  efficiently  collect  the  tax.  That  the  Director  of 
Revenue  Is  the  primary  collector  of  the  tax  is  demonstrated  In  Sec¬ 
tion  4  which  provides  that  the: 

"...  director  of  revenue  shall  perform  all 
functions  incident  to  the  administration,  col¬ 
lection,  enforcement  and  operation  of  the  tax, 

II 


The  establishment  of  the  tax  is  dependent  uoon  the  action  of 
each  city  and  the  basic  collection  procedure  rests  with  the  Depart¬ 
ment  of  Revenue.  The  role  of  the  Treasurer  Is  neither  essential 
nor  Inseparably  connected  with  the  valid  provisions  of  the  act. 

Since  the  Treasurer  may  not  participate  In  handling  these  funds, 
the  Director  of  Revenue  must  retain  the  funds  and  disburse  them  to 
the  city  officials,  monthly.  The  Director  of  Revenue  must.  In  any 
case,  have  custody  of  these  funds  Initially  and  the  Director  of 
Revenue  Is  required  to  specify  the  amounts  to  be  disbursed,  and 
therefore  this  additional  duty  may  be  properly  Inferred  from  the 
statutory  language. 

The  Director  of  Revenue  performs  similar  functions  with  re¬ 
gard  to  the  taxes  Imposed  by  Chapters  1^6  and  1^8.  In  Cltv  of 
Fulton  V.  Home  Trust*  Co.,  336  Mo.  239,  78  S.W.2d  (193'^)  the 
court  had  occasion  to  construe  a  statute  under  which  a  tax  collec¬ 
tor  was  to  remit  monthly  the  funds  he  received.  The  statute  was 
silent  as  to  the  handling  of  these  moneys  In  the  Interim.  The  court 
concluded  that,  by  Implication,  the  tax  collector  was  to  retain 
these  funds  until  the  date  upon  which  they  were  to  be  turned  over. 
Thus,  the  duties  which  the  Treasurer  was  to  perform  are  not  alien 
to  the  Office  of  the  Director  of  Revenue  and  can  be  appropriately 
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performed  by  him.  Section  ^  of  the  act  provides  that  the  Director 
of  Revenue  "shall  oerform  all  functions  Incident  to  the  .  .  .  opera¬ 
tion  of  the  tax.  ..."  The  Director  of  Revenue,  therefore,  shall 
perform  those  duties  which  were  Improperly  placed  unon  the  Treasurer. 

The  Judicial  test  to  determine  whether  an  unconstitutional 
provision  In  a  statute  can  be  severed  from  the  valid  provision  Is 
set  forth  In  State  ex  rel.  Transport  Manufacturing^  and  Equipment 
Co.  V.  Bates,  359  Mo.  1002,  22^4  S.W.2d  996,  1001  (en  banc  19'<9). 

The  court  there  stated  the  test  as  follows: 

".  .  .  It  Is  generally  true  If  the  Invalid  pro¬ 
vision  of  a  statute  and  the  residue  thereof 
are  wholly  Independent  of  each  other,  readily 
seoarable,  and  completely  distinct;  and  If  the 
residue  Is  of  Itself  complete,  sensible  and 
capable  of  being  executed  that  the  Invalid  pro¬ 
vision  will  fall  and  the  residue  of  the  statute 
will  stand."  loc.  cit.  224  S.W.2d  996,  1001 

Since  the  tax  can  be  established  and  collected  without  the 
participation  of  the  Treasurer,  It  Is  comolete  and  capable  of  being 
executed.  A  further  test  of  whether  the  valid  statutory  provisions 
may  be  enforced  Is  set  forth  in  Jackman  v.  Century  Brick  Cornoratlon 
of  America,  412  S.W.2d  111,  114-115  (Mo.  196?).  There  the  court 
stated  that  if  the  eliminated  portion  of  the  statute  results  In 
legislation  entirely  different  from  that  which  the  legislature  in¬ 
tended  then  the  entire  legislation  Is  Invalid.  It  Is  apparent, 
here,  that  the  legislature  Intended  to  allow  the  cities  to  estab¬ 
lish  a  sales  tax  and  to  have  this  tax  collected  by  the  Department 
of  Revenue.  These  essential  features  will  remain. 

In  Barhorst  v.  City  of  St.  Louis,  423  S.W.2d  043,  85I  (Mo.  en 
banc  1967)  enabling  legislation  through  which  the  City  of  St.  Louis 
was  allowed  to  enact  an  earnings  tax  and  the  city  ordinance  estab¬ 
lishing  the  tax  were  considered  by  the  court.  The  plaintiffs  con¬ 
tended  Inter  alia  that  a  particular  group  of  citizens  to  whom  the 
tax  applied  was  the  subject  of  discrimination  and  that  the  plain¬ 
tiffs  could  assert  this  constitutional  deficiency  although  it  did 
not  Involve  ajny  of  the  plaintiffs  since  discrimination  as  to  one 
group  would  render  the  entire  act  unconstitutional.  The  court  de¬ 
termined  that  the  portion  of  the  law  to  which  plaintiffs  objected 
could  be  severed  from  the  entire  act  and,  therefore,  the  plaintiffs 
had  no  standing  to  challenge  the  act  In  Its  entirety.  Thus,  the 
Invalidity  of  a  severable  portion  of  a  statue  permitting  a  city  to 
Impose  a  tax  will  not  invalidate  the  tax  enacted  by  the  city. 

CONCLUSION 

It  Is,  therefore,  our  opinion  that  the  legislature  may  not  Im¬ 
pose  the  duties  set  forth  In  the  City  Sales  Tax  Act  upon  the  State 
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Treasurer,  but  that  the  portion  of  the  act  Imposlnr;  these  duties 
can  be  severed  from  the  balance  of  the  act. 

The  forepoinn;  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  Craft. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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COUNTY  ASSESSOR: 


A  person  holding  the  office  of  county 
assessor  when  payments  are  due  under 
Section  53.1^3  Mo.  Supp.  196?  Is 
entitled  to  such  payments . 


OPINION  NO.  112 


March  9^  1970 


Honorable  Ronald  R.  McKenzie 
Prosecuting  Attorney  of 
Marlon  County 
B  &  L  Building,  3rd  & 

Broadway 

Hannibal,  Missouri  63^01 
Dear  Mr.  McKenzie: 

This  Is  In  response  to  your  request  for  an  opinion  from  this 
office  as  follows : 

‘'I  am  sure  that  you  are  aware  that 
Governor  Hearnes  has  appointed  James 
Rlney,  Marlon  County  Assessor,  to  the 
position  of  Chairman  of  the  Missouri 
State  Tax  Commission.  I  anticipate 
that  Mr.  Rlney  will  resign  on  approx¬ 
imately  January  31,  1970,  from  his 
present  position  as  Marlon  County 
Assessor  at  which  time  he  will  take 
over  his  new  position. 

"As  you  know,  the  Assessor's  salary 
Is  paid  considerably  different  than 
anyother  office  In  county  government. 

The  Missouri  Statutes  require  that 
the  County  Assessor  turn  over  the 
county  tax  books  over  to  the  County 
Clerk  the  first  day  of  June  the  cur¬ 
rent  taxable  year.  At  this  time  final 
settlement  Is  made  by  the  Assessor  for 


FI  Lt[: 


Honorable  Ronald  R.  McKenzie 


salaries  and  expenses  incurred  in 
assessing  and  preparing  and  making  the 
tax  books  during  the  period  from  June 
1  to  June  1. 

"At  the  time  of  the  resignation  of  Mr. 

Riney  as  County  Assessor  on  January  31 j 
1970,  he  will  have  worked  as  County 
Assessor  and  Incurred  the  expenses  that 
are  necessary  to  operate  that  office  for 
the  period  of  eight  months  since  June  1, 

1969,  at  no  financial  benefit  to  himself 
and  no  reimbursements  for  secretary  and 
other  expenses  necessary  to  properly 
operate  this  office,  with  the  exception 
of  the  15?  of  his  last  year’s  salary 
from  the  County  and  the  State  for  the 
month  of  January,  1970,  as  recently  passed 
by  the  Legislature.  This  partial  payment 
will  amount  to  approximately  $2200.00. 

Mr.  Riney  states  that  his  secretary 
alone  for  this  8  months  period  will  be 
$2^000.00,  not  to  mention  other  expenses 
and  a  reasonable  salary  for  himself. 

"Accordingly,  I  would  appreciate  your 
advising  the  undersigned  what  salary  and 
what  expenses  such  an  outgoing  Assessor 
might  be  entitled  to  for  the  period  June 
1  through  December  31,  I969,  from  whom 
such  payment  should  be  forthcoming  and 
whether  to  be  made  by  the  County  Court  or 
the  State  of  Missouri,  as  well  as  any other 
Information  you  may  have  that  would  help 
clarify  this  matter." 

We  understand  the  period  you  inquire  about  actually  is  from 
June  1,  1969  to  January  31,  1970. 

We  have  been  informed  by  Mr.  Riney  that  the  only  question  in¬ 
volved  in  this  opinion  request  is  determining  the  fees  he  is  entitled 
to  receive  from  June  1969,  when  he  made  his  last  settlement  and, 
until  he  resigned  in  January  1970  for  the  assessment  lists  of  real 
and  personal  property  and  entries  in  the  property  tax  books  he  made 
during  this  period  of  time.  There  is  no  question  Involved  requiring 
reimbursement  for  mileage  or  any  other  compensation  due  him  during 
this  period  of  time. 

We  are  enclosing  herewith  Opinion  No.  8l  Issued  by  this  office 
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on  April  7,  1954,  holding  a  person  appointed  to  fill  a  vacancy  in  the 
office  of  county  assessor  In  a  third  class  county,  holds  the  office  until 
September  1  following  the  general  election  In  November,  at  which  time 
a  successor  Is  elected. 

Marlon  County  is  a  third  class  county  not  under  township 
organization. 

Chapter  53,  RSMo  1959,  provides  for  the  office  of  county 
assessor. 

Section  53-010,  RSMo  1959,  provides  for  the  election  of  a 
county  assessor  at  the  general  election  in  November  who  shall  assume 
the  duties  of  office  on  September  1  for  a  term  of  four  years. 

The  county  assessor  In  the  third  class  county  Is  compensated 
for  his  services  on  a  fee  basis.  He  Is  not  entitled  to  any  compen¬ 
sation  until  he  performs  an  act  for  which  a  fee  Is  allowed  by 
statute,  and  at  the  time  ana  manner  as  provided  by  statute. 

The  general  rule  in  regard  to  the  compensation  of  public 
officials  Is  stated  In  Nodaway  County  v.  Kidder,  129  S.W.2d  857, 
l.c.  860  as  follows: 

"The  general  rule  Is  that  the  rendition 
of  services  by  a  public  officer  is  deemed 
to  be  gratuitous,  unless  a  compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  In  a  par¬ 
ticular  mode  or  manner,  then  the  officer 
Is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to 
any  different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed 
as  against  the  officer.  ..." 

In  order  to  understand  the  Issues  Involved  In  this  matter,  pos¬ 
sibly  it  Is  best  to  discuss  in  general  the  duties  of  the  assessor  in 
a  third  class  county. 

Section  137.115,  RSMo  1959,  provides  that  the  assessor  and  his 
deputies,  between  the  first  day  of  January  and  the  first  day  of  June, 
shall  call  on  each  person  liable  for  assessment  and,  require  such  person 
to  make  a  correct  statement  of  all  real  estate  and  personal  property 
owned  by  such  person  subject  to  tax,  which  list  shall  be  delivered 
to  the  assessor.  Under  Section  137-155,  RSMo  1959,  the  list  and 
oath  shall  be  filed  by  the  assessor,  after  he  has  completed  his 
assessment  books,  with  the  county  clerk.  Under  Section  137.245, 

RSMo  1959,  the  assessor  shall  make  out  and  return  to  the  county 
clerk  on  or  before  the  31st  day  of  May,  the  assessment  books.  Under 
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Section  53.130,  RSMo  1959 j  the  assessor  In  a  third  class  county  receives 
65  cents  for  each  assessment  list  and  8  cents  per  entry  he  makes  on 
real  estate  and  tangible  personal  property  books,  one  half  of  which 
Is  paid  by  the  County  and  one  half  by  the  State.  Section  53.1^7,  Mo. 
Supp .  1967,  provides  that  the  county  clerk  not  later  than  June  the 
15th  of  each  year  shall  determine  from  the  tax  books  and  assessor’s 
list  filed  In  his  office  by  the  county  assessor  the  compensation  due 
the  assessor  for  the  work  he  performed  while  In  office  and  certify 
to  the  county  treasurer  and  to  the  State  Director  of  Revenue,  the 
amount  due  for  the  current  12  month  period.  These  fees  are  not  due 
and  payable  until  June  15th  of  each  year. 

Under  these  statutes,  the  assessor  In  a  third  class  county 
formerly  was  required  to  wait  until  June  15th  of  each  year  before 
receiving  any  compensation  he  earned  In  fees  for  the  work  he  per¬ 
formed  after  June  of  the  preceding  year.  Apparently  with  this  In 
mind,  the  legislature  enacted  Section  53.1^3  Mo.  Supp.  I967. 

Section  53-1^3,  Mo.  Supp.  19^7,  provides: 

”1.  Every  county  assessor  In  a  third 
class  county,  except  counties  having 
township  organization,  shall  receive 
his  compensation  for  the  twelve  month 
period  beginning  September  first  and 
ending  August  thirty-first.  In  the 
following  manner:  On  the  last  day  of 
January  and  on  the  last  day  of  each 
of  the  next  consecutive  four  months 
he  shall  receive  from  the  county  and 
from  the  state,  a  sum  equal  to  fifteen 
per  cent  of  the  amount  due  from  each  of 
them  to  the  assessor  of  that  county  In 
the  preceding  twelve  month  period.  As 
soon  as  practical  thereafter,  he  shall 
receive  an  amount  from  the  county  and 
from  the  state  which,  when  adoea  to  the 
amounts  received  In  the  preceding  five 
payments  from  each  of  them,  will  result 
In  his  having  received  the  total  compen¬ 
sation  due  him  for  the  twelve  month 
period . 

"2.  Any  assessor  who  receives  an 
amount  greater  than  the  total  amount 
to  which  he  Is  entitled  for  the  twelve 
month  period  because  of  the  operation 
of  subsection  1  shall  Immediately  re¬ 
imburse  the  state  treasurer  and  the 
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treasurer  of  his  county  for  any  over¬ 
payment  and  shall  be  liable  personally 
and  on  his  bond  for  any  overpaynient  re¬ 
ceived  by  him.'' 

Under  this  statute,  the  assessor  in  a  thira  class  county  is 
entitled  to  receive  15?  of  the  eiraount  previously  paid  the  county 
assessor  for  the  preceding  year,  payments  to  be  made  January  31 
and  on  the  last  day  of  each  the  next  succeeding  four  months.  This 
is  the  method  to  be  used  in  estimating  the  fees  to  be  earned  during 
the  current  year. 

This  statute  provides  for  making  payments  of  compensation  to 
the  assessor  prior  to  the  final  settlement.  The  amount  of  each  pay¬ 
ment  is  not  based  upon  the  amount  he  has  earned  in  fees,  up  to  the 
time  of  payment,  but  the  amount  paid  the  assessor  in  fees  during  the 
preceding  term  is  used  as  the  basis  for  estimating  the  compensation 
to  be  paid  in  advance  of  his  final  settlement.  Absent  this  statute, 
the  assessor  would  not  be  entitled  to  any  compensation  until  final 
settlement  is  made  in  June,  at  which  time  he  would  receive  all  the 
compensation  he  earned  in  fees  from  September  1  to  August  31*  Under 
this  statute,  however,  when  final  settlement  is  made,  an  adjustment 
is  to  be  made  in  the  amount  of  compensation  that  the  assessor  is 
entitled  to  receive  and  if  the  payments  advanced  are  in  excess  of 
the  amount  he  has  earned  in  fees,  the  excess  must  be  refunded  and 
if  he  earned  more  than  was  advanced,  he  is  entitled  to  the  additional 
compensation.  The  amount  would  be  governed  by  the  fees  he  earned 
for  the  work  he  performed  while  in  office.  If  more  than  one  person 
has  held  the  office  during  the  current  term,  the  amount  of  compen¬ 
sation  each  would  be  entitled  to  receive  would  depend  upon  the  fees 
he  earned  for  the  work  he  performed  while  in  office. 

It  is  our  view  that  advanced  payments  made  under  Section 
53* 1^3 j  supra,  are  made  to  the  person  holding  the  office  of  assessor 
on  the  date  these  payments  become  due  and  the  actual  amount  of 
compensation  which  each  assessor  is  entitled  to  receive  is  to  be 
determined  on  the  final  settlement  in  June. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  When  an  assessor,  in  a  third  class  county  resigns  his 
office,  he  is  entitled  to  the  fees  he  earned  in  makl..g  the  assess¬ 
ment  lists  and  entries  in  the  property  tax  books  while  holding  the 
office,  the  payments  to  be  made  by  the  county  and  state  when  settle¬ 
ment  is  made  in  June,  one  half  to  be  paid  by  the  county  and  one  half 
by  the  state. 
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?..  The  payments  to  be  made  as  provided  under  Section  553* 
1^13,  supra,  of  15%  of  the  amount  due  the  assessor  in  the  preceding 
12  month  period  on  January  31  and  the  last  day  of  the  next  four 
months  are  to  be  made  to  the  persons  holdln^>:  the  office  on  the 
date  they  become  due  as  provided  in  the  statute. 

The  foregoin';  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

On.  No.  8l 

Settle 
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COUNTY  COLLECTOR:  1.  A  county  collector  of  a  third  class  county 

TAXATION:  in  his  discretion  may  deposit  tax  money  paid 

\inder  protest  and  impounded  pursuant  to  Senate 
Bill  No.  39>  75th  General  Assembly, in  interest-bearing  time  deposit 
accoxints.  2,  The  interest  earned  on  deposits  of  taxes  paid  under 
protest  shall  be  paid  to  the  person  who  is  found  to  be  entitled  to 
the  impounded  money. 


OPINION  NO.  113 


June  15,  1970 

Honorable  James  Millan 
Prosecuting  Attorney 
Pike  County  Court  House 
Bowling  Green,  Missouri  6333^ 

Dear  Mr.  Millan: 


This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  concerning  the  investment  of  protested 
tax  funds  by  a  third  class  county  collector,  and  the  use  of  income 
received  from  such  investment. 

More  specifically,  the  questions  raised  are  as  follows: 

1.  "May  he  place  these  in  an  interest-bearing 
savings  account  or  certificate  of  deposit? 

2.  "If  the  previous  question  is  answered  in 
the  affirmative,  what  happens  to  the  interest 
that  these  funds  draw  when  the  matter  is  finally 
determined?" 

The  moneys  in  question  are  held  by  the  collectors  pursuant  to 
the  provisions  of  Senate  Bill  No.  39>  75th  General  Assembly  (Section 
139*031,  RSMo)  which  in  pertinent  part  provides  as  follows: 

"Section  2.  The  collector  shall  disburse  to  the 
proper  official  all  portions  of  taxes  not  so  pro¬ 
tested,  and  he  shall  impound  in  a  separate  fund 
all  portions  of  such  taxes  which  are  so  protested. 

Every  taxpayer  protesting  the  payment  of  taxes, 
within  ninety  days  after  filing  his  protest, 
shall  commence  an  action  against  the  collector  by 
filing  a  petition  for  the  recovery  of  the  amount 
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protested  In  the  Circuit  Court  of  the  county 
In  which  the  collector  maintains  his  office. 

If  any  taxpayer  so  protesting  his  taxes  shall 
fall  to  commence  an  action  In  the  Circuit  Court 
for  the  recovery  of  the  taxes  protested  within 
the  time  herein  prescribed,  such  protest  shall 
become  null  and  void  and  of  no  effect,  and  the 
collector  shall  then  disburse  to  the  proper 
official  the  taxes  impounded,  as  hereinabove 
provided . 

"Section  3*  Trial  of  the  action  in  the  Circuit 
Court  shall  be  In  the  manner  prescribed  for  non- 
jury  civil  proceedings,  and,  after  determination 
of  the  Issues,  the  court  shall  make  such  orders 
as  may  be  Just  and  equitable  to  refund  to  the 
taxpayer  all  or  any  part  of  the  taxes  paid  under 
protest  or  to  authorize  the  collector  to  release 
and  disburse  all  or  any  part  of  the  Impotinded 
teuces.  Either  party  to  the  proceedings  may 
appeal  the  determination  of  the  Circuit  Court. 

«  »  « 

"Section  5*  No  taxpayer  shall  receive  any 
interest  on  any  money  paid  in  by  him  either 
erroneously  or  \mder  protest." 

The  law  sets  forth  detailed  procedures  for  handling  funds  by 
county  collectors  of  revenue.  It  Is  clearly  intended  that  moneys 
collected  be  transmitted  to  the  proper  public  authority  entitled  to 
receive  the  same  on  a  periodic  basis  at  frequent  intervals. 

Section  139-210,  RSMo  1959 j  states: 

"l.  Every  county  collector  and  ex  officio  county 
collector,  except  in  the  city  of  St.  Louis,  shall, 
on  or  before  the  fifth  day  of  each  month,  file  with 
the  county  clerk  a  detailed  statement,  verified  by 
affidavit  of  all  state,  county,  school,  road  and 
municipal  taxes,  and  of  all  licenses  by  him  collected 
during  the  preceding  month,  and  shall,  on  or  before 
the  fifteenth  day  of  the  month,  pay  the  same,  less 
his  commissions,  into  the  county  treasuries  and  to 
the  director  of  revenue." (Emphasis  supplied) 

Section  139-220,  RSMo  1959 j  provides: 

"Every  collector  of  revenue  having  made  settlement, 
according  to  law,  of  county  revenue  by  him  collected 
or  received,  shall  pay  the  amount  found  due  into  the 
county  treasury,  and  the  treasurer  shall  give  him 
duplicate  receipts  therefor,  one  of  which  shall  be 

filed  in  the  office  of  the  clerk  of  the  county^ 
court,  who  shall  give  him  full  quietus  under  the 
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seal  of  the  court." 

Section  139*230,  RSMo  1959*  provides: 

"1.  Every  county  collector  shall,  on  or  before 
the  fifteenth  day  of  each  month,  pay  to  the 
director  of  revenue  all  state  taxes  and  licenses 
received  by  him  prior  to  the  first  day  of  the 
month . " 

Section  52.020,  RSMo  1959 »  states: 

*  *  ♦ 

"2.  In  all  third  and  fourth  class  counties  the 
county  court  may  require  the  county  collector  to 
deposit  dally  all  collections  of  money  in  the 
depositaries  selected  by  the  county  court  in  ac¬ 
cordance  with  the  provisions  of  sections  110. 130 
to  110.150,  RSMo,  to  the  credit  of  a  fund  to  be 
known  as  'County  Collector's  Fund.'  *  *  ♦  " 

"3.  The  collector  shall  not  check  on  the  county 
collector's  fund  except  for  the  purpose  of  making 
the  monthly  distribution  of  taxes  and  licenses 
collected  for  distribution  as  provided  by  law  or 
for  balancing  accounts  among  different  depositaries." 

In  connection  with  school  taxes.  Section  l65.3^8>  RSMo  1959> 
states : 

"The  county  collector  in  counties  of  the  third  and 
fourth  classes,  except  in  counties  \mder  township 
organization,  shall  pay  over  to  the  county  treasurer 
at  least  once  in  every  month  all  moneys  received  and 
collected  by  him  which  are  due  the  board  of  education 
and  shall  take  duplicate  receipts  therefor,  one  of 
which  he  shall  file  in  his  settlement  with  the  county 
court.  *  *  ♦  " 

Senate  Bill  No.  39  provides  that  protested  tax  funds  are  to  be 
handled  outside  the  usual  procedures  by  impoundment  in  a  separate  fund 
to  be  held  for  ninety  days  or  until  the  circuit  court  orders  its  dis¬ 
position  if  a  lawsuit  is  filed.  The  statute  is  silent  as  to  how  the 
impoxinded  money  is  to  be  handled  but  it  is  apparent  that  during  this 
period  of  impoxindment  the  collector  has  the  duty  of  safeguarding  the 
fund.  City  of  Payette  vs.  Si Ivey,  290  S.W.  10 19  (K.C.App.l926) . 

In  the  case  of  City  of  Pulton  vs.  Home  Trust  Company,  78  S.W. 2d 
445  (Mo.S.Ct.1934)  a  city  collector  collected  certain  funds  which  he 
was  to  turn  over  to  the  city  treasurer  monthly.  It  was  his  practice 
to  deposit  funds  that  he  received  during  the  month  in  demand  deposits 
and  then  to  transfer  these  funds  at  the  end  of  each  month  by  check 
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to  the  city  treasurer.  The  bank  in  which  the  collector  deposited  his 
monthly  receipts  failed  and  was  placed  under  the  control  of  the  state 
commissioner  of  finance  at  a  time  when  a  substantial  balance  had  ac¬ 
cumulated  pending  transfer  to  the  city  treasurer.  In  determining 
whether  the  collector  had  authority  to  deposit  this  money  in  his  hands 
in  a  bank  for  safekeeping  the  court  said: 

"  *  *  *  The  fund  in  controversy,  being  the  total, 
as  stated,  of  numerous  daily  collections  made  by 
Brown  as  city  collector  during  the  month,  was 
therefore  being  lawfully  held  and  retained  by 
him  as  city  collector.  *  *  *  He  was  the  legal 
custodian  of  these  funds  and  certainly  was 
authorized  and  warranted  in  depositing  them, 
from  time  to  time  during  the  month,  as  received, 
in  a  bank  for  safe-keeping,  if  he  chose  to  do  so, 
and  his  act  in  so  doing  was  not  in  violation  or 
contravention  of  any  statute  or  ordinance. 

*  *  ^^'Loc.cit.  78  S.W.2d  44?. 

It  is  apparent  that  inasmuch  as  the  statutes  do  not  control  or 
designate  the  manner  in  which  the  collector  is  to  handle  these  impounded 
tax  moneys  it  is  lawful  for  him  to  deposit  them  for  safekeeping.  In 
re  Hunter's  Bank  of  New  Madrid,  30  S.W.2d  782  (Spr.App.1930);  City  of 
Aurora  vs.  Bank  of  Aurora,  52  S.W.2d  496  (Spr .App . 1932 ) . 

Assuming  then  that  the  Impounded  tax  moneys  may  be  deposited  by 
the  collector  of  revenue,  may  such  deposits  be  time  deposits  on  which 
interest  is  received? 

This  office  has  previously  held  in  Opinion  No.  177>  dated  December 
20,  1963,  issued  to  Robert  B.  Mackey,  a  copy  of  which  is  attached,  that 
county  courts  in  making  deposits  of  county  funds  are  not  limited  to  de¬ 
mand  deposits,  but  may  place  a  portion  of  the  funds  in  Interest-bearing 
time  deposits.  likewise,  in  Opinion  No.  223i  dated  October  27,  I969, 
issued  to  Senator  Don  Owens,  a  copy  of  which  is  attached,  it  was  deter¬ 
mined  that  the  Director  of  Revenue  in  discharging  his  duty  with  respect 
to  collection  of  Intangible  personal  property  taxes  may  deposit  for 
safekeeping  the  portion  of  the  revenue  which  he  ultimately  is  to  return 
to  the  county  treasuries  and  that  he  may  in  so  doing  deposit  these  moneys 
in  time  deposit  accounts  which  draw  interest.  It  is  believed  that  the 
principles  set  forth  in  these  opinions  are  applicable  to  the  matter  under 
consideration.  It  should  be  observed  that  in  Opinion  No.  177  (Mackey) 
it  was  found  that  the  funds  could  not  be  placed  in  certificates  of  de¬ 
posit  or  bonds  or  other  investments. 

In  the  event  the  impounded  funds  are  placed  in  time  deposits  the 
collector  cannot  preclude  himself  from  performing  his  statutory  duty  to 
turn  over  these  funds  to  the  proper  party  at  the  appropriate  time.  As 
stated  in  Attorney  General  Opinion  No.  223  (supra): 

»'  *  *  *  It  would  not  be  proper  to  enter  into  a 
contract  which  would  in  any  way  limit  his 
ability  to  turn  over  the  funds  on  the  date  pre- 
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scribed  by  statute.  He  must  be  prepared  at  the 
appointed  time  to  turn  over  the  funds  in  his 
hands.  Where  this  duty  can  be  fulfilled  and,  at 
the  same  time,  interest  can  be  obtained,  it  is 
the  opinion  of  this  office  that  the  authority 
which  allows  the  deposit  of  funds  in  demand  de¬ 
posits  provides  equal  authority  to  deposit  funds 
in  time  deposits  so  that  Interest  may  be  earned." 

With  respect  to  the  second  question  raised  in  your  letter,  this 
office  has  previously  expressed  the  opinion  (Opinion  No.  84,  May  24, 

1965^  Lee  C.  Pine,  copy  of  which  is  enclosed)  that  interest  earned,  the 
allocation  of  which  is  not  governed  by  statute,  is  viewed  as  an  accretion 
to  the  fund  which  produces  it.  This  opinion  was  reaffirmed  by  this  of¬ 
fice  in  Opinion  No.  223  (supra).  Based  upon  the  authority  cited  therein 
it  is  our  opinion  that  the  interest  earned  from  the  deposit  of  the  im¬ 
pounded  tax  moneys  paid  under  protest  would  follow  the  fund  and  be  paid 
to  the  person  who  is  ultimately  determined  to  have  the  right  to  the  fund. 

Although  Section  5  of  Senate  Bill  No.  39  states  that  no  taxpayer 
shall  receive  any  interest  on  any  money  paid  in  by  him  either  erroneously 
or  under  protest,  it  is  our  view  that  the  legislature  intended  this  sec¬ 
tion  to  prohibit  the  use  of  public  funds  for  payment  of  Interest  on  money 
held  in  abeyance  pending  determination  of  tax  liability.  This  section 
would  not  deprive  a  taxpayer  of  his  right  to  receive  interest  on  his 
money  invested  at  interest  while  impounded. 

CONCnJSION 


It  is  the  opinion  of  this  office  that: 

1.  A  county  collector  of  a  third  class  coxmty  in  his  discretion 
may  deposit  tax  money  paid  under  protest  and  impounded  pursuant  to 
Senate  Bill  No.  39^  75th  General  Assembly,  in  interest-bearing  time  de¬ 
posit  accounts. 

2.  The  interest  earned  on  deposits  of  taxes  paid  under  protest 
shall  be  paid  to  the  person  who  is  found  to  be  entitled  to  the  impounded 
money. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by  my 
assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


Ends . 

OP . 177-Mackey- 1963 
0P.223-0wens-1969 
OP. 84  -Pine  -I965 
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PUBLIC  RECORDS: 


Records  required  by  law  to  be  kept  by 
public  officials  In  this  state,  unless 
otherwise  provided  by  law,  are  subject 
to  Inspection  by  any  citizen  of  Missouri 
under  reasonable  rules  and  conditions 
Imposed  by  the  legal  custodian  of  such 
records  and  whether  the  conditions  or 
regulations  Imposed  are  reasonable  de¬ 
pends  upon  the  conditions  and  rules 
Imposed  In  each  Individual  case. 


January  29,  1970 


Honorable  E.  J.  Cantrell 
Representative  -  District  33 
306  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Cantrell: 

This  Is  In  response  to  your  request  for  an 
office  as  follows: 

"I  am  In  quest  of  your  Interpretation  of 
Sections  109. I80  and  109.190  of  the  Missouri 
Revised  Statutes  concerning  the  availability 
of  and  access  to  public  records." 

Section  109.180,  RSMo  Supp.  I967,  provides: 

"Except  as  otherwise  provided  by  law,  all 
state,  county  and  municipal  records  kept 
pursuant  to  statute  or  ordinance  shall 
at  all  reasonable  times  be  open  for  a 
personal  Inspection  by  any  citizen  of 
Mlssoiirl,  and  those  In  charge  of  the  records 
shall  not  refuse  the  privilege  to  any 
citizen.  Any  official  who  violates  the 
provisions  of  this  section  shall  be  sub¬ 
ject  to  removal  or  Impeachment  and  In 
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addition  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  shall 
be  punished  by  a  fine  not  exceeding 
one  hundred  dollars,  or  by  confinement 
in  the  county  Jail  not  exceeding  ninety 
days,  or  by  both  the  fine  and  the  con¬ 
finement," 

Section  109.190  RSMo  Supp.  I967,  provides: 

"In  all  cases  where  the  public  or  any 
person  Interested  has  a  right  to  In¬ 
spect  or  take  extracts  or  make  copies 
from  any  public  records.  Instruments 
or  documents,  any  person  has  the  right 
of  access  to  the  records,  documents  or 
Instruments  for  the  purpose  of  making 
photographs  of  them  while  in  the  posses¬ 
sion,  custody  and  control  of  the  lawful 
custodian  thereof  or  his  authorized  deputy. 

The  work  shall  be  done  under  the  super¬ 
vision  of  the  lawful  custodian  of  the 
records  who  may  adopt  and  enforce  rea¬ 
sonable  rules  governing  the  work.  The 
work  shall,  where  possible,  be  done  In 
the  room  where  the  records,  documents 
or  Instruments  are  by  law  kept,  but  If 
that  Is  Impossible  or  Impracticable,  the 
work  shall  be  done  In  another  room  or 
place  as  nearly  adjacent  to  the  place 
of  custody  as  possible  to  be  determined 
by  the  custodian  of  the  records.  While 
the  work  authorized  herein  Is  In  progress, 
the  lawful  custodian  of  the  records  may 
charge  the  person  desiring  to  make  the 
photographs  a  reasonable  rate  for  his 
services  or  for  the  services  of  a  deputy 
to  supervise  the  work  and  for  the  use 
of  the  room  or  place  where  the  work 
Is  done." 

Section  109.180  supra,  provides  that  all  records  of  the  state 
kept  pursuant  to  statute  shall  at  all  reasonable  times  be  open  for 
personal  Inspection  by  any  citizen  of  Missouri, 

Section  109.190  supra ,  provides  that  In  any  case  where  the 
public  or  any  person  interested  has  a  right  to  Inspect  or  the  right 
of  access  to  the  records  it  shall  be  done  under  the  supervision  of 
the  lawful  custodian  of  the  records  who  may  adopt  and  enforce  rea- 
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sonable  rules  and  regulations. 

It  Is  our  opinion  In  that  under  these  statutes,  a  public 
officer  has  authority  to  Impose  reasonable  conditions  or  regu¬ 
lations  as  to  the  time,  place  and  manner  of  Inspection  of  public 
records  under  his  control  and  whether  such  regulations  or  con¬ 
ditions  are  reasonable  depends  upon  the  regulations  or  conditions 
Imposed  In  each  Individual  case. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  records  required  by 
law  to  be  kept  by  public  officials  In  this  state,  unless  otherwise 
provided  by  law,  are  subject  to  Inspection  by  any  citizen  of  Missouri 
under  reasonable  rules  and  conditions  Imposed  by  the  legal  custodian 
of  such  records  and  whether  the  conditions  or  regulations  Imposed 
are  reasonable  depends  upon  the  conditions  and  rules  Imposed  In 
each  Individual  case. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  Moody  Mansur. 


Yours  very  Iruly, 

JOHN  C.  DANPORTH 
Attorney  General 
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DRAINAGE  DISTRICTS: 


Drainage  Districts  organized  by 
the  county  court  may  construct 
new  ditches. 


OPINION  NO.  116 
February  l6,  1970 


Honorable  W.  D.  Hibler,  Jr. 
State  Representative 
93rd  District 
Rural  Route 

Brunswick,  Missouri  65236 
Dear  Representative  Hibler: 


I  F I  L  P  [) 
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This  is  In  response  to  your  letter  of  January  15,  1970, 
requesting  an  opinion  from  this  office  as  follows: 

"I  would  like  to  request  an  official 
opinion  on  Section  2^13.220,  Missouri 
Revised  Statutes  1959,  relating  to 
Drainage  Districts  Organized  by  County 
Courts,  titled.  Repairs  and  Improve¬ 
ments,  how  made — hearing  when  cost 
exceeds  maintenance  fund — form  of 
notice . 


"A  particular  drainage  district  In  my 
area  wishes  to  dig  a  new  ditch  about 
three-quarters  of  a  mile  long  to  Im¬ 
prove  the  drainage  and  removal  of 
excess  water  from  their  land.  The 
cost  would  not  be  excessive  but  would 
be  more  than  the  maintenance  fund 
could  handle,  practically  all  of  the 
people  within  the  drainage  district  or 
in  favor  of  the  improvement. 

"To  clarify  my  question,  what  I  would 
like  to  know  is  whether  new  Improve- 
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ments  may  be  constructed  In  a  drain¬ 
age  district  under  the  provisions  of 
Section  2^3.220  or  Is  the  imorovements 
restricted  to  work  on  ditches  are  other 
Improvements  already  constructed." 

The  law  governing  drainage  districts,  organized  by  county 
courts.  Is  found  In  Chapter  2^43  RSMo  1959-  Drainage  districts 
organized  by  the  county  court  are  under  the  control  and  super¬ 
vision  of  the  county  court. 

Section  2443.220,  RSMo  1959,  to  which  you  refer  provides: 

"1.  When  any  ditches  or  other  Improve¬ 
ments  constructed  under  this  chapter 
need  to  be  enlarged,  cleaned  out,  ob¬ 
structions  removed  therefrom  or  new 
work  done ,  five  or  more  of  the  owners 
of  land  originally  assessed  for  the 
construction  of  any  such  ditches,  or 
other  Improvements,  may  file  a  state¬ 
ment  In  writing  with  the  county  clerk 
setting  forth  such  necessity." 

This  section  further  provides  that  when  such  petition 
Is  filed,  the  county  court  shall  direct  an  engineer  to  view  the 
premises  and  make  a  report  as  to  the  repairs  and  Improvements 
necessary  and  the  probable  cost  of  the  same.  It  further  provides 
that  If  the  court  finds  the  Improvements  shall  be  made.  It  shall 
direct  an  engineer  to  make  such  repairs  and  Improvements  and  make 
an  Itemized  report  to  the  court  of  the  expenses  Incurred  all  of 
which  shall  be  paid  out  of  the  maintenance  fund.  It  further  pro¬ 
vides  that  If  the  repairs  and  Improvements  cannot  be  made  out  of 
the  maintenance  fund,  the  court  shall  set  a  hearing  for  levying 
an  additional  tax  for  such  Improvements  as  cannot  be  made  out  of 
the  maintenance  fund  and  notify  the  property  owners  In  the  district 
of  the  meeting  by  publication  In  a  newspaper. 

Section  2443.230  provides  the  procedure  to  be  followed  by 
the  county  court  If  the  court  finds  at  the  hearing  that  the  owners 
of  a  majority  of  the  acreage  In  the  district  are  In  favor  of  making 
the  Improvements.  It  provides  that  if  the  court  determines  that  the 
estimated  cost  of  the  Improvement  exceeds  the  amount  of  the  main¬ 
tenance  funds,  that  the  court  shall  make  an  assessment  against 
the  property  In  the  district  for  the  additional  cost  and  direct 
that  It  be  paid  and  collected  as  other  drainage  taxes. 
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In  State  ex  rel  Ross  v.  General  American  Life  Insurance 
Co.  85  S.W.2d  68,  the  constitutionality  of  these  statutes  was 
sustained.  In  this  case,  the  court  held  the  statutes  authorizinq; 
additional  assessments  for  the  cleaninp;  of  dralnap;e  districts  and 
construction  of  new  outlets  was  constitutional.  These  statutes 
have  not  been  materially  amended  in  this  respect  since  this 
decision  was  rendered. 

It  is  clear  that  under  these  statutes  a  dralnat^e  district 
may  construct  new  ditches  and  use  maintenance  funds  for  such  pur¬ 
pose,  and,  if  such  funds  are  not  sufficient,  to  levy  an  additional 
assessment  aeainst  the  property  in  the  district  to  defray  the 
additional  expenses. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  in  drainage  districts 
organized  by  the  county  court,  under  Chapter  243  RSMo  1959,  new 
ditches  may  be  constructed  and  maintenance  funds  used  for  such 
purpose,  and  if  the  maintenance  funds  are  not  sufficient,  an 
additional  assessment  may  be  made  to  defray  the  additional 
expenses . 

The  foreeoing  opinion  which  I  hereby  approve  was  pre¬ 
pared  by  my  assistant  floody  Mansur. 


Yours  very  truly 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Gardner 

Fcbriiaiy  25.  I’’  O 


OPINION  LKTTBR  NO.  Il8 


Honorable  Lawrence  J.  Lee 
State  Senator,  Dlntrlct  3 
506  Olive  Street 
St.  Louln ,  Missouri 

Dear  Senator  Lee : 


This  la  In  response  to  your  recent  letter  In  which  you  Inquire 
whether  there  is  any  provision  for  a  mandatory  retirement  acre  of  a 
special  comnlesloner  or  referee  apnolntei  tinder  provisions  of  Sec¬ 
tion  *176.^50  to  ^176.510,  RSMo. 

Section  RSMo,  provides  as  follows: 


"Any  person  havinp  reached  the  ape  of  sixty- 
five  years  ahC  havlm»  In  this  state  servea 
an  apiprep^tc  of  twelve  years,  continuously 
or  otherwise,  as  a  or  oonmlosloner  of 

the  auorene  court,  or  as  a  Judme  or  commis¬ 
sioner  of  any  of  the  courts  of  appeals,  or  as 
a  circuit  Judfte,  or  as  a  Judve  of  a  court  of 
criminal  coi*reotlon,  or  as  a  Juave  of  a  court 
of  common  pleas,  or  either  or  both  as  judpe 
or  commissioner  of  any  of  said  courts,  and  who 
snail  have  ceased  to  hold  such  office  by  reason 
of  the  expiration  of  his  term,  or  voluntary 
resignation  or  retirement  by  reason  of  having 
reached  the  age  of  seventy-five  years,  under 
section  25 »  article  V,  of  the  Constitution  of 
Missouri,  shall,  If  he  so  elects  as  hereinafter 
provided ,  be  made,  constituted  and  arpclntcd 
a  srecial  commissioner  "or  referee  f^or  and  <fur- 


he  remains  a  resident  of  Missouri ,  be  entitled 
to  and  shall  receive”  as  annual  compensation. 


ilonorable  Lawrence  J .  Lee 


salary  or  retirement  coapertsatlon  during  the 
remainder  of  his  lli^e  a  sma  equal  In  anount  to 
one-third  the  salary  or  compenaation  then  or 
thereafter  provlaed  for  by  law  i’or  the  office 
from  which  ne  has  retired »  and  said  sum  shall 
be  payable  monthly  out  of  the  general  revenue 
of  the  state  of  Missouri."  (Lmpnasis  audea) 

Section  476.4i>3«  R3Ho»  provides  in  part  as  follows: 

"Any  person  having  reached  the  aii;e  of  sixty- 
five  years  and  having  served  in  this  state  an 
aggregate  of  twelve  years,  continuously  or 
otherwise,  as  a  Judge  or  commissioner  of  any 
court  mentlonea  in  section  476.4^0,  or  having 
served  in  this  state  continuously  for  six  years 
as  a  Judge  of  ariy  court  rrtentioned  in  section 
476.450  prior  to  the  effective  date  of  tnis 
section,  shall,  if  ne  so  elects,  be  aiaae,  con¬ 
stituted  and  appointed  a  special  commissioner 
or  referee  for  and  during  the  remainder  of  his 
life,  ..." 

Section  476.453*  l<Si1o,  provides  as  follows: 

"Any  person  having  reached  the  age  of  sixty- 
five  years,  and  having  served  an  aggregate 
of  twelve  years  continuously  or  otherwise  as 
a  Judge  of  any  of  the  courts  whose  Judge  or 
Judges  are  required  to  be  selected  under  the 
provisions  of  section  29,  article  V  of  the 
constitution,  shall  nave  the  same  rights  and 
privileges  upon  the  same  conditions  as  are 
provldea  for  the  Judges  and  commissioners 
specified  in  section  476.450." 

Section  476.456.  house  hill  No.  216,  75tii  General  Assembly 
provides  as  follows : 

"1.  Any  person  whether  or  not  a  licensed  at¬ 
torney  having  reached  the  age  of  sixty-five 
years,  auid  having  any  prior  Judicial  service 
except  as  a  police  Judge,  or  Justice  of  the 
peace  of  twelve  years  or  more  at  the  time  of 
the  passage  of  this  act  or  having  served  an 
aggregate  of  twelve  years  continuously  or 
otherwise  as  Judge  or  commissioner  of  any  of 
the  courts  provided  for  under  the  provisions 


-2- 


Honorable  Lavrrence  J.  Lee 


of  sections  16  and  18,  article  V  of  the  con¬ 
stitution,  shall  have  the  same  rlfhts  and 
privileges  upon  the  sane  conditions  as  are 
provided  for  the  Judges  and  commissioners 
specified  In  section  476.it50. 

"2.  Any  Judge  presently  serving  as  a  magis¬ 
trate  or  probate  Judge  Is  entitled  to  Include 
any  time  he  has  served  as  a  Justice  of  the 
peace  of  this  state  In  computing  the  prior 
Judicial  service  required  by  this  section." 

Thus,  the  principle  of  Judicial  retirement  In  Missouri  has  been 
established  by  the  legislature.  Tn  this  law  the  elements  of  Judi¬ 
cial  retirement  Include  the  provision  that  the  former  Judge  remain 
a  special  commissioner.  If  he  so  elects,  for  the  remainder  of  his 
life.  This  Is  consistent  with  the  provisions  of  Section  ^<76.510 
which  provides  that  a  person  who  elects  to  be  made  and  appointed  a 
special  commlsslorjer  or  referee  and  who  accepts  the  benefits  of  such 
appointment  .  shall  not  thereafter  engage  In  the  practice  of 

law."  and  Section  476.460,  HSMo  1959 >  which  provides  as  follows: 

"Each  such  special  commissioner  or  referee  shall 
be  subject  to  call  by  the  supreme  court  for  tem¬ 
porary  duty  In  any  court  of  the  state  to  render 
such  duties  as  may  be  directed  by  the  supreme 
court  or  as  may  now  or  hereafter  be  prescribed 
by  law . " 

We  note  that  pursuant  to  this  section  special  commissioners 
who  formerly  were  Judges  or  commissioners  of  the  appellate  courts 
have  continued  to  do  substantial  amounts  of  work  for  their  courts. 

It  Is  therefore  the  opinion  of  this  office  that  there  Is  no 
.provision  for  a  mandatory  retirement  age  of  a  special  commissioner. 

Yours  very  truly. 


JOHN  C.  DAI^POHTH 
Attorney  General 
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CITIES,  TOWNS  AND  VILLAGES:  A  simple  majority  vote  constitutes 

TAXATION  (CITIES):  authorization  for  a  20  cents  tax 

levy  for  park  purposes  In  a  fourth 

class  city,  under  30,000  population,  under  the  provisions  of  Section 
90.500,  RSMo  Supp.  1967 j  assuming,  of  course,  that  the  20  cents  tax 
levy  when  combined  with  the  general  municipal  tax  levy  does  not  ex¬ 
ceed  the  constitutional  limit  of  $1  required  by  Article  X,  Section 
11(b),  Constitution  of  Missouri. 


March  I8,  I97O 


OPINION  NO.  119 


Honorable  Harold  Dickson 
State  Representative 
District  121 
400  West  Russell 
California,  Missouri  65018 


Dear  Mr.  Dickson: 

This  Is  In  reply  to  your  request  for  an  official  opinion  of  this 
office  concerning  the  question  whether  a  fourth  class  city,  under 
30,000  population.  If  approved  by  a  simple  majority  of  the  voters, 
can  levy  and  collect  a  20  cents  per  $100  assessed  valuation  tax  to  be 
used  for  park  purposes  under  Section  90*500>  providing  that  the  con¬ 
stitutional  limit  set  out  In  Article  X,  Section  11(b),  Constitution 
of  Missouri,  of  $1  per  $100  assessed  valuation  is  not  exceeded. 

Article  X,  Section  11(b),  as  stated  In  the  question,  does  limit 
to  municipalities.  Including  fourth  class  cities,  an  annual  tax  rate 
of  one  dollar  on  the  hundred  dollars  assessed  valuation.  The  legis¬ 
lature  has  further  limited  the  annual  tax  rate  for  fourth  class  cities 
to  75  cents  per  $100  assessed  valuation.  Section  9^*250,  RSMo  1959- 
However,  this  75  cent  limit  can  be  exceeded  for  special  purposes.  In¬ 
cluding  20  cents  for  park  purposes  as  authorized  by  Section  90.5OO  to 
Section  90.570.  Section  94.260(3),  RSMo  1959- 

You  have  stated  that  the  present  general  tax  levy  of  th«  city  In 
question  Is  75  cents  per  $100  assessed  valuation.  Therefore,  the  In¬ 
crease  of  20  cents  for  park  purposes  would  not  exceed  the  constitu¬ 
tional  limitation. 

The  20  cents  tax  levy  for  park  purposes  Is  being  proposed  under 
the  provisions  of  Section  9O.5OO,  RSMo  Supp.  I967,  which  reads  as 
follows : 
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"vnien  one  hundred  taxpaying  voters  of  any  in¬ 
corporated  city  or  town  having  less  than  thirty 
thousand  Inhabitants,  or  any  city  of  the  second 
or  third  class,  shall  petition  the  mayor  and 
common  council  asking  that  an  annual  tax  be  levied 
for  the  establishment  ajid  maintenance  of  free  pub¬ 
lic  parks  in  the  Incorporated  city  or  town,  and 
providing  for  suitable  entertainment  therein,  and 
shall  specify  in  their  petition  a  rate  of  taxation 
not  to  exceed  forty  cents  per  year  on  each  one  hun¬ 
dred  dollars  of  assessed  valuation,  the  mayor  and 
common  council  shall  direct  the  proper  officer  to 
give  notice  of  the  annual  election  or  special 
election  which  may  be  called  for  the  purpose  of 
voting  on  the  question  on  ballots  in  the  following 
form: 

•For  a . cent  tajc  for  public  parks.' 

or 

'Against  a . cent  tax  for  public  parks.' 

"The  tax  specified  in  the  notice  shall  be  levied 
and  collected  in  the  same  manner  as  other  general 
taxes  of  the  Incorporated  city  or  town  and  shall 
be  known  as  the  park  fund.  The  taxes  shall  be 
within  the  constitutional  limitation  upon  the  power 
of  any  city  to  levy  taxes  and  shall  cease  in  case 
the  legal  voters  of  such  inforporated  city  or  town 
shall  so  determine,  by  a  majority  vote  at  any  an¬ 
nual  election  held  therein." 

The  question,  then,  is  whether  a  simple  majority  vote  is  suffi¬ 
cient  to  impose  this  tax. 

You  have  made  reference  to  the  municipal  park  tax  authorized  by 
Section  64.755>  RSMo  Supp.  1967,  which  specially  requires  a  two-thirds 
majority  for  passage. 

Section  90.500  does  not  specifically  state  what  vote  is  necessary 
for  passage,  but  does  require  only  a  simple  majority  for  repeal. 

Enclosed  is  a  copy  of  Attorney  General  Opinion  No.  143,  June  12, 
1969#  Van land Ingham,  which  discusses  the  relationship  of  Section  90*500 
and  Section  64.755*  That  opinion  held  that  the  tax  provided  for  by 
Section  64.755  is  one  authorized  by  Article  X,  Section  life).  Constitu¬ 
tion  of  Missouri,  in  excess  of  the  constitutional  limit  of  ^1.  It  is 
suggested  that  the  reason  for  the  two-thirds  vote  is  because  the  tax 
authorized  by  Section  64.755  can  be  above  the  constitutional  limit  of 
$1. 

However,  the  tax  authorized  by  Section  90*500  must  be  within  the 
constitutional  limit. 
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Therefore,  in  absence  of  any  express  provision  to  the  contrary, 
it  is  our  opinion  that  the  vote  required  to  pass  a  measure  such  as 
the  one  authorized  in  Section  90. 500  is  a  simple  majority. 

CONCmSION 

It  is  the  opinion  of  this  office  that  a  simple  majority  vote 
constitutes  authorization  for  a  20  cents  tax  levy  for  park  purposes 
in  a  fourth  class  city, under  30,000  population,  under  the  provisions 
of  Section  90.500,  RSMo  Supp.  196?,  assuming,  of  course,  that  the  20 
cents  tax  levy  when  combined  with  the  general  municipal  tax  levy  does 
not  exceed  the  constitutional  limit  of  $1  required  by  Article  X, 
Section  11(b),  Constitution  of  Missouri. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANPORTH 
Attorney  General 


Ends ; 

OP. 143-69-Vanlandinghara 
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Answer  by  letter-Wood 


February  17*  1970 


OPINION  LETTER  NO.  120 


L.  N.  Garner,  M.D.  VO 

Aotlns  Director  0  ! 

Missouri  Division  of  Health  ' 

Broadway  State  Office  Building 
Jefferson  City,  Missouri  63101 

Dear  Dr.  Garner: 

You  recently  Inquired  If  the  Division  of  Health  had  Jurisdic¬ 
tion  over  cooperatively  owned  water  supply  systems  for  purposes  of 
Sections  192.180  through  192.200,  RSMo  1959.  We  understand  that 
such  systems  are  entirely  owned  and  operated  by  an  association  of 
Its  consumers,  who  then.  In  effect  It  Is  contended,  are  supplying 
water  to  themselves.  The  situation  Is  exemplified  by  a  developer 
of  a  subdivision  who  digs  a  well  to  supply  water  to  a  group  of  res¬ 
idential  lots,  and  then  sells  an  Interest  In  the  well  along  with 
the  Individual  lots  until,  ultimately,  the  well  Is  entirely  owned 
by  a  group  of  lot  owners. 

Section  192.180,  RSMo  1939i  directs  the  Division  of  Health  to 
**.  .  .  make  and  enforce  adequate  rules  and  regulations  for  the  main¬ 
tenance  of  a  safe  quality  of  water  dispensed  to  the  public.  .  •'* 

The  division  Is  to  collect  samples  of,  and  analyse  natural  or  treat¬ 
ed  water  ”...  furnished  by  municipalities,  corporations,  ccwnpanles, 
or  Individuals  to  the  public.  .  .”  (Section  192. I80,  RSMo}.  A 
municipal  corporation,  private  corporation,  company  or  individual 
”.  .  .  supplying  or  authorised  to  supply  water  to  the  public.  .  .” 
must  first  receive  written  approval  from  the  Division  of  Health  of 
the  plans  of  the  waterworks,  method  of  purification,  and  source  of 
supply.  (Section  192.200,  RSMo}.  Municipal  water  supplies  approved 
by  the  municipality's  health  department  are  exempt  from  the  law 
(Section  192.220,  RSMo). 
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On  November  9,  1962,  the  Division  of  Health  filed  with  the 
Secretary  of  State  its  Regulations  Governing  the  Installation,  Ex¬ 
tension,  and  Operation  of  Public  Water  Supplies.  The  Regulations 
define  "PUBLIC  WATER  SUPPLY"  as: 

"...  any  and  all  water  supply  systems  fur¬ 
nishing  water,  whether  or  not  for  gain,  to 
more  than  a  single  service  connection,  a  com- 
mimlty  or  a  munlclplalty . " 

Generally,  statutes  pez^alnlng  to  health  measures  are  liberal¬ 
ly  construed. 

".  .  .  it  Is  a  wholesome  and  well-recognized 
rule  of  law  that  powers  conferred  upon  boards 
of  health  to  enable  them  effectually  to  per¬ 
form  their  Important  functions  In  safeguarding 
the  public  health  should  receive  a  liberal 
construction.  ..."  (State  ex  rel  Horton  v. 

Clark,  9  S.W.2d  635  (Mo.  en  banc  1928),  39 
C.J.S.,  Health,  59,  p.  823) 

Reasonable  rules  of  boards  of  health  implementing  such  statutes 
will  be  upheld  by  the  courts  barring  a  clear  abuse  of  discretion 
(39  C.J.S.,  Health,  5l0,  p.  824).  It  Is  our  opinion  that  the  rule 
of  the  Division  of  Health  construing  the  statutory  language  of  sup¬ 
plying,  dispensing,  or  furnishing  water  "to  the  public"  so  as  to 
apply  to  all  water  systems  with  more  than  a  single  service  connec¬ 
tion  Is  a  reasonable  rule  that  the  courts  of  this  state  would  up¬ 
hold.  The  administrative  definition  of  the  term  "public"  makes  It 
equivalent  to  the  phrase  "any  other  person,"  which  construction, 
given  the  nature  of  the  statute  and  Its  purposes.  Is  not  In  our 
opinion  unwarranted.  An  association  of  resident  lot  owners  coopera¬ 
tively  owning  and  operating  a  water  supply  system  are  not  only  sup¬ 
plying  water  to  themselves  but  also  to  one  another.  A  well  con¬ 
structed,  owned,  eind  used  by  a  single  person  or  family  Is  one  thing, 
but  a  well  serving  more  than  a  single  person  or  family  Is  another 
matter,  and  It  Is  this  line  which  we  believe  the  Division  of  Health 
has  properly  drawn  to  meaningfully  Implement  the  statutory  mandate. 

In  State  Board  of  Health  v.  Crew,  129  A. 2d  115  (Md.  1957),  the 
Maryland  higH  court  sustained  the  abate  health  department’s  closing 
of  a  private  well  (used  by  a  single  household)  under  a  statute  em¬ 
powering  It  to  do  so  when  a  public  water  supply  was  available  to  the 
property  and  the  private  well  "Is  or  may  become  prejudicial  to  health." 

"...  The  right  of  the  State  to  require  uni¬ 
form  compliance  with  reasonable  standards  de¬ 
signed  to  Insure  or  tend  towards  the  safeguarding 
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of  the  public  health  by  all,  or  selected  groups 
of  Its  citizens.  Is  basic  and  firmly  established 
even  though  compliance  deprives  the  citizen  of 
one  or  more  of  the  bundle  of  rights  that  togeth¬ 
er  comprise  ownership  or  puts  him  to  added  ex¬ 
pense . "  (State  Board  of  Health  v.  Crew, 

l.c.  117) 

We  believe  a  similar  approach  would  be  taken  by  the  courts  of 
this  state  In  sustaining  the  Division  of  Health’s  Jurisdiction  pur¬ 
suant  to  Sections  192.180  through  192.200,  RSMo,  over  cooperatively 
owned  water  supply  systems  serving  more  than  a  single  household. 

Yours  very  truly, 


JOHti  C.  DANPORTH 
Attorney  General 
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SCHOOLS:  (1)  When  real  estate  belonging  to 

COUNTIES:  the  county  and  township  school  funds 

is  liquidated  pursuant  to  Article 
IX,  Section  7  of  the  Constitution  the  oil,  gas  and  mineral  rights 
in  such  real  estate  must  also  be  liquidated  and  may  not  be  reserved 
to  the  county.  (2)  The  proceeds  derived  from  the  sale  of  such  real 
estate  together  with  those  derived  from  the  sale  of  the  oil,  gas 
and  mineral  rights  shall  be  credited  to  the  county  school  fund. 

OPINION  NO.  121 


May  26,  1970 


Honorable  Raymond  Eckles 
Prosecuting  Attorney 
Nodaway  County  Court  House 
Maryville,  Missouri  64468 


Dear  Mr.  Eckles: 

This  is  in  response  to  your  request  for  an  official  opinion  on 
the  question  as  to  which  fund  in  Nodaway  County  should  be  credited 
with  the  money  received  for  real  estate  which  was  sold  because  it 
was  situated  in  another  county. 

Section  49.285(1) j  RSMo  Supp.  196? j  is  as  follows: 

"1.  It  shall  be  unlawful  for  any  county  of 
the  third  or  fourth  class  to  own  real  estate 
situated  in  any  other  county  of  this  state 
other  than  a  county  which  adjoins  it  after 
five  years  from  October  13,  1963?  or  after 
five  years  from  the  date  of  acquisition  of  the 
real  estate,  whichever  date  last  occurs.  If 
any  county  subject  to  these  provisions  falls 
to  dispose  of  such  real  estate  within  that 
time,  the  sheriff  of  the  county  in  which  the 
land  is  located  shall  take  possession  of  the 
real  estate  and  sell  it  at  public  auction  from 
the  place  where  and  at  the  hour  when  partition 
sales  are  normally  conducted  after  giving  no¬ 
tice  of  the  sale  in  the  manner  prescribed  for 
partition  sales  both  in  the  county  where  the 
land  is  located  and  in  the  county  owning  the 
real  estate.  Proceeds  from  the  sale  shall 
first  be  applied  to  paying  the  costs  of  notices 
herein  prescribed,  then  to  a  sheriff’s  sale 
fee  not  to  exceed  one  hundred  dollars  and  ap¬ 
proved  by  the  circuit  court  of  the  county 
wherein  the  real  estate  is  located,  then  to 
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the  county  ovmlng  the  real  estate.  However, 
all  oil,  gas  and  mineral  rights  shall  be  re- 
sejrved  to  the  county  when  said  real  estate  Is 
sold.  The  county  may,  however,  lease  said 
rights  to  third  parties  and  the  oil,  gas  and 
minerals  sold  under  said  lease  shall  revert 
to  the  general  revenue  fund  of  the  county." 

The  question  presented  Is  whether  the  sale  of  such  land  may 
be  made  by  the  county  subject  to  the  provisions  of  Section  ^9.285 
(1)  In  view  of  Article  IX,  Section  7  of  the  Constitution  which  Is 
as  follows: 

"All  real  estate,  loans  and  Investments  now 
belonging  to  the  various  county  and  township 
school  funds,  except  those  Invested  as  herein¬ 
after  provided,  shall  be  liquidated  without 
extension  of  time,  and  the  proceeds  thereof 
and  the  money  on  hand  now  belonging  to  said 
school  funds  of  the  several  counties  and  the 
city  of  St.  Louis,  shall  be  reinvested  In 
registered  bonds  of  the  United  States,  or  In 
bonds  of  the  state  or  In  approved  bonds  of  any 
city  or  school  district  thereof,  or  In  bonds 
or  other  securities  the  payment  of  which  are 
fully  guaranteed  by  the  United  States,  and 
sacredly  preserved  as  a  county  school  fund. 

Any  county  or  the  city  of  St.  Louis  by  a  ma¬ 
jority  vote  of  the  qualified  electors  voting 
thereon  may  elect  to  distribute  annually  to 
Its  schools  the  proceeds  of  the  liquidated 
school  fund,  at  the  time  and  In  the  manner 
prescribed  by  law.  All  Interest  accruing  from 
Investment  of  the  county  school  fund,  the 
clear  proceeds  of  all  penalties,  forfeitures 
and  fines  collected  hereafter  for  any  breach 
of  the  penal  laws  of  the  state,  the  net  pro¬ 
ceeds  from  the  sale  of  estrays,  and  all  other 
moneys  coming  Into  said  funds  shall  be  dis¬ 
tributed  annually  to  the  schools  of  the  sever¬ 
al  counties  according  to  law." 

We  must  therefore  Inquire  Into  the  nature  of  the  right  of  Noda¬ 
way  County  to  sell  the  land  in  question  and  the  effect  of  the  sale 
of  such  land  upon  that  right. 

According  to  the  Infoimiatlon  submitted,  the  land  In  question 
has  been  appropriated  by  the  United  States  to  the  State  of  Missouri 
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for  the  use  of  schools.  The  origin  of  the  school  fund  in  Missouri 
is  described  in  State  v.  Bonner,  5  Mo.App.  13,  18  (1877)  as  follows: 

"The  school-fund  of  this  State  had  its  origin 
in  the  act  of  Congress  of  March  6,  1820,  au¬ 
thorizing  the  people  of  the  Missouri  Territory 
to  form  a  constitution.  By  that  act  it  was 
provided  that  section  16  of  every  township  shall 
be  granted  to  the  State,  for  the  use  of  the 
Inhabitants  of  such  township,  for  the  use  of 
schools.  An  act  of  the  General  Assembly  of 
January  31,  1831,  provided  for  the  sale  of 
these  lands  to  create  a  fund  for  the  use  of 
schools.  ..." 

In  Maupln  v.  Parker,  3  Mo.  310  (183^),  our  Supreme  Court  held 
that  these  grants  were  absolute  conveyances  and  that  the  General 
Assembly  had  power  to  provide  for  the  sale  of  such  lands  for  the 
use  of  schools.  This  decision  was  affirmed  in  Payne  v,  St.  Louis 
County,  8  Mo.  473  (1844).  In  that  case  the  court  held  that:  "... 
It  is  beyond  controversy,  that  the  United  States  have  no  interest 
whatever  in  these  lands,  .  ,  .  The  court  also  pointed  out,  loc. 
clt.  479: 

"...  The  Legislature  is  restricted  only  by 
the  Constitution  of  the  State.  This  prevents 
and  prohibits  a  diversion  of  the  fund  from 
the  purpose  to  which  it  has  been  dedicated. 

The  Legislature  is  required  to  apply  the  funds 
'arising  from  these  lands, '  in  strict  confor¬ 
mity  to  the  object  of  the  grant.  ..." 

The  court  also  indicated  that  the  object  of  the  grant  was  the  ad¬ 
vancement  of  education  and  the  provision  of  a  fund  for  that  purpose. 

Article  IX,  Section  7  of  the  Constitution  of  Missouri  provides 
for  the  liquidation  of  all  real  estate  belonging  to  the  various 
county  and  township  school  funds  and  requires  that  the  proceeds  de¬ 
rived  therefrom  be  " .  .  .  sacredly  preserved  as  a  county  school 
fund.  ..."  The  legislature  may  be  presumed  to  have  had  the  con¬ 
stitutional  restrictions  in  mind  when  it  enacted  Section  49.285(1) 
in  1963,  State  ex  rel.  Kessler  v.  Hackmann,  264  S.W.  366  (Mo.  1924). 
Certainly,  the  legislature  must  be  deemed  to  have  acted  with  integ¬ 
rity  and  with  a  desire  to  keep  within  the  Constitution  in  its  ac¬ 
tion.  Therefore,  when  the  legislature  enacted  Section  49.285(1) 
and  made  provisions  for  the  reservation  of  all  oil,  gas  and  mineral 
rights  so  that  when  such  rights  are  sold  the  proceeds  arising  there¬ 
from  "...  shall  revert  to  the  general  revenue  fund  of  the  county." 
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the  legislature  must  have  had  in  mind  real  estate  and  Investments 
different  from  the  real  estate  and  Investments  described  in  Article 
IX,  Section  7  of  the  Constitution  as  belonging  to  the  various  coun¬ 
ty  and  township  school  funds.  That  being  true  the  provisions  of 
Article  IX,  Section  7  of  the  Constitution  rather  than  the  provi¬ 
sions  of  Section  ^9. 285(1)  applies  to  liquidation  o^  real  estate 
and  investments  belonging  to  the  county  and  tov.*nshlp  school  funds. 
Accordingly,  to  comply  with  this  constitutional  provision  the  oil, 
gas  and  mineral  rights  as  well  as  the  land  itself  must  be  liquidated. 

Article  IX,  Section  7  of  the  Constitution  was  considered  by 
the  court  in  State  ex  rel., School  Dlst.  of  Pulton  v.  Davis,  236 
S.W.2d  301  (Mo.  en  banc  1951).  In  that  case  the  court  stated  on 
page  30^: 


"More  to  the  point,  however  is  the  wording  of 
the  constitutional  provision  itself.  After 
directing  the  liquidation  of  all  township  and 
county  school  funds  aind  prescribing  the  method 
of  reinvestment  thereof,  it  further  provides 
that  they  shall  be  sacredly  preserved  as  a 
county  school  fund.  There  can  be  no  doubt  of 
the  meaning  of  that  provision.  Township  and 
county  school  funds  are  thereby  merged  into 
one  fund,  to-wlt:  a  county  school  fund.  So, 
therefore,  when  the  investments  belonging  to 
the  county  and  township  school  funds  of  Calla¬ 
way  County  were  liquidated,  in  accordance  with 
the  constitutional  mandate,  they  became  a  coun¬ 
ty  school  fund.  It  is  unthinkable  that  when 
the  electors  elected  to  have  this  county  school 
fund  distributed  annually,  it  would  again  amoe- 
ba-llke  divide  into  township  funds  and  a  county 
fund  so  as  to  require  township  funds  to  be  dis¬ 
tributed  on  a  township  basis  and  the  county 
fund  on  a  county  basis.  The  further  wording  of 
the  provision  states  specifically  otherwise. 

It  says;  'All  interest  accruing  from  invest¬ 
ment  of  the  county  school  fund  »  »  »  shall  be 
distributed  annually  to  the  schools  of  the 
several  counties  *  •  •. '  Thus,  after  liquida¬ 
tion  of  the  formerly  separate  and  distinct 
county  school  fund  and  township  school  funds, 
both  the  proceeds  of  principal  and  the  acrulng 
interest  become  one  fund,  namely:  the  county 
school  fund." 

It  appears  therefore  that  under  Article  IX,  Section  7  of  the 
Constitution,  township  amd  county  school  funds  are  merged  into  one 
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fund  known  as  the  county  school  fund,  and  that  the  liquidation  pro¬ 
ceeds  of  investments  of  formerly  separate  and  distinct  township  and 
county  school  funds  merged  into  one  county  school  fund. 

CONCLUSION 

It  is  the  opinion  of  this  office  that: 

(1)  When  real  estate  belonging  to  the  county  and  township  school 
funds  is  liquidated  pursuant  to  Article  IX,  Section  7  of  the  Consti¬ 
tution  the  oil,  gas  and  mineral  rights  In  such  real  estate  must  also 
be  liquidated  and  may  not  be  reserved  to  the  county,  and 

(2)  The  proceeds  derived  from  the  sale  of  such  real  estate  to¬ 
gether  with  those  derived  from  the  sale  of  the  oil,  gas  and  mineral 
rights  shall  be  credited  to  the  county  school  fund. 

The  foregoing  opinion,  which  I  hereby  approve,  v;as  prepared 
by  my  Assistant  L.  J.  Gardner. 


JOHN  C.  DANFORTH 
Attorney  General 
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OPINION  LETTER  NO.  123 


Mr.  Oscar  J.  Chapman 
Administrative  Dean 
Lincoln  University 
Jefferson  City,  Missouri  65IOI 

Dear  Dean  Chapman: 

This  is  In  answer  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

’’Lincoln  University  will  begin  the  operation 
of  its  own  bookstore  on  January  27 >  1970. 

Therefore,  the  Bookstore  Committee,  of  which 
I  am  the  chairman,  wishes  to  get  from  the 
Office  of  the  Attorney  General  an  opinion 
concerning  the  following  question: 

’’Will  Lincoln  University  be  required  to 
collect  and  submit  to  the  Department  of 
Revenue  the  Missouri  three  (3)  percent 
sales  tax  on  the  sales  which  are  trans¬ 
acted  by  the  Lincoln  University  Bookstore? 

”Your  opinion  concerning  the  matter  indicated 
above  will  be  greatly  appreciated.  Thank  you." 

If  such  sales  are  exempt  from  the  sales  tax  It  would  be  un¬ 
der  the  provisions  of  Section  144.040,  RSMo  1959 j  which  reads  as 
follows : 


(Answered  by  letter- 
Nowotny ) 
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"In  addition  to  the  exemptions  under  section 
144.030  there  shall  also  be  exempted  from  the 
provisions  of  sections  144.010  and  144.510 
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all  sales  made  by  or  to  religious,  charitable, 
eleemosynary  institutions,  penal  institutions 
and  industries  operated  by  the  department  of 
penal  institutions  or  educational  institutions 
supported  by  public  funds  or  by  religious  or¬ 
ganizations,  in  the  conduct  of  the  regular 
religious,  charitable,  eleemosynary,  penal  or 
educational  functions  and  activities,  and  all 
sales  made  by  or  to  a  state  relief  agency  in 
the  exercise  of  relief  functions  and  activities.” 

We  note  that  Lincoln  University  is  an  educational  institution 
supported  by  public  funds. 

It  is  our  understanding  that  the  bookstore  is  being  established 
to  sell  books  and  education  related  supplies  to  students  and  members 
of  the  faculty  on  a  non-profit  plan.  We  find  no  Missouri  authority 
in  point  but  an  exemption  is  supported  by  Squire  v.  Students  Book 
Corporation,  19I  F.2d  IOI8,  where  the  United  States  Court  of  Appeals 
held  that  a  corporation  wholly  owned  by  an  educational  institution 
that  sold  books  and  supplies  to  students  and  faculty  members  and  re¬ 
turned  any  and  all  profits  to  the  educational  institution  was  exempt 
from  federal  Income  taxation  as  being  operated  exclusively  for  an 
educational  purpose.  The  court  noted  that  the  business  enterprise 
in  which  the  taxpayer  was  engaged  bore  a  close  and  intimate  relation¬ 
ship  to  the  functioning  of  the  college. 

An  exemption  is  also  supported  by  the  definition  of  educational 
purposes  in  28  C.J.S.,  pages  o34  and  835; 

”A  broad  phrase,  including  all  those  uses  which 
reasonably  serve  the  purposes  of  education  as 
it  is  commonly  understood.  As  applied  to  a 
school,  the  term  is  not  limited  to  purposes  of 
class-room  work  solely,  but  includes  any  acti¬ 
vity  necessary  to  the  proper  maintenance  and 
operation  of  a  school. 

Therefore,  it  is  our  conclusion  that  the  bookstore  is  being 
operated  as  an  educational  function  or  activity  of  the  University 
and  is  exempt  from  the  sales  tax  under  Section  l44.04o,  RSMo  1959. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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OPINION  LETTBR  NO.  12^1 


Honorable  Joe  D.  Holt 
State  Representative 
District  No.  102 
Baicer  Building 
Pulton,  Missouri  65251 


Dear  Repx*eaentative  Holt: 

This  is  in  response  to  your  request  for  an  opinion  clarifying 
or  modifying  Opinion  Letter  No.  295.  issued  to  you  on  August  29, 
1969.  In  your  earlier  opinion,  you  asked  if  Section  77. 330 •  RSHo 
1959.  required  tne  mayor  of  a  third  class  city  to  subialt  to  each 
newly  elected  city  council  the  person  he  had  appointed  to  the  of¬ 
fice  of  city  counselor  as  authorized  by  ordinance.  In  answering 
that  request,  it  was  our  opinion  that  the  city  counselor,  once  ap¬ 
pointed  and  qualified,  held  office  for  the  term  thereof  and  until 
his  successor  was  appointed  and  qualified,  unless  he  was  removed 
under  the  provisions  of  Section  77.3^0,  HSMo  1939.  or  otherwise. 

In  arriving  at  this  decision,  we  assumed  that  the  city  counselor 
was  appointed  for  a  fixed  term  of  office.  However  you  now  desire 
our  opinion  where  the  appointment  is  not  for  a  fixed  term,  l.e., 
the  appointment  of  the  city  counselor  Is  for  an  indefinite  period 
of  time,  without  designation  as  to  the  end  of  his  term  or  of  a 
length  of  term  in  years,  or  any  other  definite  determination  as  to 
the  lengtn  of  time  he  should  serve. 

Section  98.340.  RSMo  1939,  provides  that  any  third  class  city 
".  .  .  may,  by  ordinance,  provide  for  the  office  of  city  counselor 
and  his  duties  and  compensation.  ...”  Where  the  mayor  is  autho¬ 
rised  by  city  ordinance  to  appoint  a  city  counselor,  bis  appoint¬ 
ment  must  be  made  with  the  consent  and  approval  of  a  majority  of 
the  members  elected  to  the  city  council,  as  set  forth  in  Section 
77.330,  RSMo  1939.  Once  appointed  and  qualified  by  the  mayor  and 
the  majority  of  the  city  council,  a  city  counselor  In  a  third  class 
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city  where  the  city  ordinances  do  not  set  forth  a  specific  term  of 
office  holds  said  office  until  removed  for  cause  or  under  the  pro¬ 
visions  of  Section  77.3^0,  RSMo  1959.  Said  section  provides: 

”...  The  laayor  may,  with  the  consent  of  a 
majority  of  all  the  members  elected  to  the 
council,  remove  from  office  any  appointive 
officer  of  the  city  at  will;  and  any  such  ap¬ 
pointive  officer  may  be  so  removed  by  a  two- 
thirds  vote  of  all  the  members  elected  to  the 
council,  independently  of  the  mayor's  approval 
or  recommendation.  ...” 

Since  he  holds  office  at  the  pleasure  of  the  appointing  power,  it 
Is  not  necessary  to  resubmit  the  name  of  the  city  counselor  to  every 
newly  elected  city  council. 

Also,  the  possibility  that  such  a  term  of  office  may  exceed 
four  years  does  not  contravene  Article  VI,  Section  10  of  the  Missouri 
Constitution  which  provides: 

"The  teznns  of  city  or  county  offices  shall  not 
exceed  four  years.” 

In  State  ex  rel.  Kane  v.  Johnson,  123  Mo.  43,  27  S.W.  399,  401 
(1894),  the  Missouri  Supreme  Court  in  dealing  with  the  forerunner 
of  the  above  constitutional  section  which  also  provided  that  terms 
of  office  for  city  officers  should  not  exceed  four  years  said: 

”...  This  section  simply  means  that,  when  the 
term  of  office  is  fixed  by  any  law  or  ordinance, 
it  shall  not  exceed  four  years,  but  where  it  Is 
not  fixed,  and  where  it  may  be  terminated  at  any 
time,  at  the  pleasure  of  the  appointing  power, 
it  has  no  application,  because  of  the  uncertain 
term  of  the  office.  ..." 

Therefore,  it  is  the  opinion  of  this  office  that  such  a  city 
counselor,  once  appointed  and  qualified,  holds  office  until  he  is 
removed  under  the  provisions  of  Section  77.340,  RSMo  1959,  or  other¬ 
wise  and  it  is  not  necess8u:*y  to  resubmit  his  name  to  each  newly 
elected  city  council. 


Yours  very  truly. 


JOHN  C.  DA?IP0RTH 
Attorney  Oeneral 
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March  10,  1970 


LETTER  OPINION  NO.  1?5 

Answered  by  B.  J.  Jones 


Honorable  F.  L.  Brenton 
Representative  -  District  107 
8o6  East  Washington  Boulevard 
Cuba,  Missouri  65^53 

Dear  Mr.  Brenton: 

This  Is  to  acknowledge  receipt  of  your  request  for  an 
opinion  from  this  office  In  regard  to  the  constitutionality  of 
a  provision  In  House  Bill  85  enacted  at  the  regular  session  of 
the  Seventy-Fifth  General  Assembly  relating  to  the  requirement 
that  a  chiropractor  must  pay  to  the  State  Board  of  Chiropractic 
Examiners  an  annual  fee  of  ten  dollars  and  furnish  to  the  Board 
satisfactory  evidence  that  he  has  attended  a  two  day  educational 
program  as  approved  by  the  Board,  In  order  to  obtain  a  renewal 
of  his  license. 

Subsection  2  of  Section  331.050,  as  set  forth  In  House  Bill 
85,  of  the  Seventy-Fifth  General  Assembly,  provides  that  all 
persons  once  licensed  to  practice  chiropractic  In  this  state 
shall  pay  on  or  before  June  30  of  each  year,  to  the  State  Board 
of  Chiropractic  Examiners,  ein  annual  renewal  license  fee  of  ten 
dollars  and  shall  furnish  to  the  Board  satisfactory  evidence  that 
he  has  attended  a  two  day  educational  program  as  approved  by  the 
Board . 

It  Is  settled  that  the  state  under  Its  police  power  has  the 
right  to  regulate  any  business,  occupation,  trade  or  calling  In 
order  to  protect  the  public  health,  morals,  and  welfare,  subject 
to  the  restrictions  of  reasonable  classification.  33  Am.Jur. 
Licenses,  Section  17  (p.  336).  In  this  connection,  the  legisla¬ 
ture  has  power  to  require  a  license  or  certificate  for  the  prac¬ 
tice  of  medicine,  surgery,  dentistry,  or  other  healing  art.  70 
C.J.S.,  Physicians  and  Surgeons,  Section  6  (p.  826).  Statutes 
have  also  been  held  valid  which  require  practitioners  of  specified 
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branches  of  the  healing  arts  to  pay  a  fee  for  the  annual  renewal 
of  their  licenses;  and  to  complete  specified  educational  work 
during  each  year  as  a  prerequisite  or  condition  to  the  right  to 
practice  their  profession  or  to  have  their  licenses  renewed, 
provided  that  such  statutes  either  fix  the  standard  of  the  educa¬ 
tional  work  required  or  delegate  to  a  Board  the  authority  to  set 
a  required  standard.  70  C.J.S. ,  Physicians  and  Surgeons,  Section 
20,  (p.  913). 

In  the  case  of  State  ex  rel  Week,  et  al.  vs.  Wisconsin  State 
Board  of  Examiners ,  ?0  I^.V.Pd  l87i  the  Wisconsin  Supreme  Court 
held  that  a  statute  requiring  chiropractors  to  annually  attend 
one  day  of  a  two  day  educational  program  conducted  by  the  Wisconsin 
Chiropractic  Association  In  order  to  obtain  renewal  of  their  licen¬ 
ses  was  unconstitutional  In  that  such  delegation  by  the  legislature 
did  not  fix  any  standard  for  the  program  to  be  offered  nor  did  It 
delegate  to  the  Board  the  authority  to  approve  the  standard  to  be 
offered.  The  court;  however,  stated  at  page  I89: 

"Respondents  argue  the  legislature  has  the 
right  to  decide  whether  advancements  In  their 
profession  require  those  engaged  In  Its  prac¬ 
tice  to  attend  educational  programs  In  order 
to  continue  practicing.  To  this  we  agree. 

If  the  legislature  had  provided  that  any  chir¬ 
opractor  desiring  to  have  his  annual  license 
renewed  must  attend  an  educational  program 
approved  by  the  State  Board  of  Examiners  In 
Chiropractic  we  would  have  no  difficulty  with 
It,  or  If  the  legislature  had  adopted  a  stan¬ 
dard  which  the  program  must  meet  It  could  well 
be  argued  this  would  be  sufficient." 

It  should  be  noted  that  subsection  2  of  Section  331.050  as 
set  forth  In  House  Bill  85  specifically  provides  that  the  two  day 
educational  program  shall  be  approved  by  the  State  Board  of  Chiro¬ 
practic  Examiners.  The  Court  In  the  Week  case,  supra,  further 
stated  that  the  fact  that  a  person  Is  once  licensed  does  not  create 
a  vested  property  right  In  the  licensee  as  advancements  In  the 
trade  or  profession  may  require  additional  conditions  to  be  com¬ 
piled  with  If  the  general  welfare  of  the  public  Is  to  be  protected. 

For  the  above  reasons.  It  Is  our  view  that  subsection  2  of 
Section  331.050,  as  set  forth  In  House  Bill  85,  requiring  a  chiro¬ 
practor  to  pay  to  the  State  Board  of  Chiropractic  Examiners  an 
annual  license  fee  of  ten  dollars  and  furnish  to  the  Board  satis¬ 
factory  evidence  that  he  has  attended  a  two  day  educational  program 
as  approved  by  the  Board,  In  order  to  obtain  a  renewal  of  his 
license.  Is  not  unconstitutional. 

Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 


SCHOOLS: 
STATE  AID: 


Where  the  assessment  of  property  in 
a  school  district  is  reduced  by  the 
State  Tax  Commission  to  a  point  where 
the  district's  levy  is  not  sufficient  to  auallfy  it  for  the  additional 
state  aid  for  tax  effort  provided  in  Section  163.031(1),  V.A.M.S. 
Senate  Bill  Nos.  1,  l85  and  215,  Seventy-fifth  General  Assembly,  and 
the  district  does  not  increase  its  tax  rate  before  the  year  ends, 
the  district  can  do  nothinf?:  thereafter  to  qualify  for  the  additional 
state  aid  for  tax  effort  provided  in  Section  163.031(1). 

OPINION  NO.  126 


July  21,  1970 


Honorable  Edward  M.  Cannon 
State  Representative 
District  No.  101 
Rural  Route  No.  2 
Troy,  Missouri  63379 

Dear  Representative  Cannon: 

This  official  opinion  is  issued  in  response  to  your  request  for 
a  rulinp;  on  a  question  arislnp:  out  of  the  follovxinp;  fact  situation. 

On  February  10,  1969,  the  Louisiana  R-II  District  Board  of  Educa¬ 
tion  approved  a  preliminary  budr^et  for  the  1969-70  school  year, 
pursuant  to  Section  16^.011,  RSMo  1967  Supp.  An  estimated  valua¬ 
tion  of  property  in  the  Louisiana  R-II  School  District  on  $13,200,000 
was  used  by  the  Board  of  Education  at  their  meetlnR;  on  February  10, 
1969,  and  a  total  levy  of  $3.61  was  arrived  at. 

On  April  1,  1969,  the  annual  school  election  for  the  Louisiana 
R-II  School  District  vxas  held  and  the  voters  approved  a  levy  of 
$1,86  in  addition  to  the  $1.25  levy  which  can  be  levied  without 
voter  approval.  V/lth  a  debt  service  levy  of  50  cents  set  by  the 
Board  of  Education,  a  total  levy  of  $3.61  resulted. 

By  letter  dated  July  28,  1969,  the  Pike  County  Clerk  notified 
the  Louisiana  R-II  School  District  that  the  county's  assessed  valua¬ 
tion  had  been  increased  by  ten  percent  or  more  over  the  prior  year's 
valuation.  The  new  valuation  for  the  Louisiana  R-II  District  was 
$16,328,675.  The  letter  requested  that  the  district  recertify  and 
submit  a  lower  rate  of  lew  pursuant  to  the  renulrements  of  Sec¬ 
tion  137.073,  RSMo  1959. 

On  Auf'ust  18,  1969,  the  School  Board  of  the  Louisiana  R-II 
District,  taklnp;  into  consideration  all  the  factors  set  forth  in 
Section  137.073,  RSMo  1959,  approved  a  nev/  levy  of  $3.06  which  would 
produce  substantially  the  seune  revenue  as  would  be  produced  by 
$3.61  on  the  lower  valuation. 
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On  December  IG ,  19^9,  the  Board  of  Education  of  the  Louisiana 
R-II  District  was  informed  by  the  county  clerk  that,  due  to  action 
taken  by  the  State  Tax  Commission  in  reducing  the  assessment  of 
one  taxpayer,  the  assessed  valuation  for  the  district  had  been  re¬ 
duced  to  $1^,35B,265.  In  the  information  attached  to  your  opinion 
request  we  are  advised  that  a  $3.06  levy  in  1969  was  not  sufficient 
to  qualify  for  additional  state  aid  for  tax  effort  pursuant  to  Sec¬ 
tion  163.031(1),  V.A.M.S.,  Senate  Bill  Nos.  1,  I85  &  215,  Seventy- 
fifth  General  Assembly. 

In  light  of  the  foregoing  facts,  your  question  is  whether  the 
Louisiana  R-II  District  can  participate  in  the  additional  state  aid 
for  tax  effort  provided  in  Section  163.031(1). 

Section  163.031(1)  provides  in  part  as  follows: 

".  .  .A  school  district  v/hich  levies  a  prop¬ 
erty  tax  that  produces  an  amount  not  less 
than  the  product  of  a  three  dollars  and  fifty 
cents  for  each  one  hundred  dollars  tax  on  the 
property  of  the  district  assessed  at  thirty 
percent  of  true  value  as  determined  by  the 
state  tax  commission  on  or  before  February 
first  of  the  year  preceding  the  fiscal  year 
in  which  the  evaluation  will  be  effective  or 
the  average  percent  of  true  value  for  the 
highest  three  of  the  last  four  years  as  deter¬ 
mined  and  certified  by  the  state  tax  commis¬ 
sion  on  or  before  February  first  preceding 
the  fiscal  year  in  which  the  evaluation  will 
be  effective,  v/hichever  is  greater,  shall  be 
entitled  to  the  sum  of  fourteen  dollars  per 
resident  pupil  in  average  dally  attendance.” 

From  the  facts  furnished  by  you  v/hich  are  set  forth  above,  the 
Louisiana  R-II  District  was  forced  by  compliance  with  statutory 
directives  to  reduce  its  levy  belov/  the  level  which  would  have  quali¬ 
fied  it  for  the  additional  state  aid  provided  in  Section  I63.O31 
(1).  When  the  county  clerk  advised  the  school  district  on  July  28, 
1969,  that  the  assessed  valuation  of  the  district  had  been  Increased 
by  more  than  ten  percent,  the  district  was  required  by  Section  137.- 
073  to  reduce  the  amount  of  the  levy  previously  determined  if  it 
could  be  reduced  without  violating  two  provisos  applicable  to  pub¬ 
lic  schools. 

"V/henever  the  assessed  valuation  of  real  or 
personal  property  v/lthln  the  county  has  been 
increased  by  ten  per  cent  or  more  over  the 
prior  year's  valuation,  either  by  an  order  of 
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the  state  tax  commission  or  by  other  action, 
and  such  increase  is  made  after  the  rate  of 
levy  has  been  determined  and  levied  by  the 
county  court,  city  council,  school  board,  town¬ 
ship  board  or  other  bodies  legally  authorized 
to  make  levies,  and  certified  to  the  county 
clerk,  then  such  taxing  authorities  shall  im¬ 
mediately  revise  and  lower  the  rates  of  levy 
to  the  extent  necessary  to  produce  from  all 
taxable  property  substantially  the  same  amount 
of  taxes  as  previously  estimated  to  be  produced 
by  the  original  levy.  Where  the  taxing  author¬ 
ity  is  a  school  district  it  shall  only  be  re¬ 
quired  hereby  to  revise  and  lower  the  rates 
of  levy  to  the  extent  necessary  to  produce 
from  all  taxable  property  substantially  the 
same  amount  of  taxes  as  previously  estimated 
to  be  produced  by  the  original  levy,  plus  such 
additional  amounts  as  may  be  necessary  approxi¬ 
mately  to  offset  said  district’s  reduction  in 
the  apportionment  of  state  school  moneys  due 
to  its  increased  valuation.  The  lower  rate  of 
levy  shall  then  be  recertified  to  the  county 
clerk  and  extended  upon  the  tax  books  for  the 
current  year.  The  term  'rate  of  levy'  as  used 
herein  shall  include  not  only  those  rates  the 
taxing  authorities  shall  be  authorized  to  levy 
without  a  vote,  but  also  those  rates  which  have 
been  or  may  be  authorized  by  elections  for  ad¬ 
ditional  or  special  purposes.  No  levy  for  pub¬ 
lic  schools  or  libraries  shall  be  reduced  be¬ 
low  a  point  that  would  entitle  them  to  partici- 
pate  in  state  funds. ^  [Emphasis  added J 


The  language  of  Section  137.073  is  mandatory  —  ".  .  .  such 
taxing  authorities  shall  Immediately  revise  and  lower  the  rates  of 
levy  ..."  [Emphasis  added].  Further,  taxes  levied  by  a  taxing 
authority  which  are  not  in  compliance  with  Section  137.073  are  il¬ 
legal.  Allen  V.  Roam.  308  S.W.2d  787,  789  (Spr.Ct.App.  1958). 

We  can  find  no  statutory  provision  making  the  duties  of  the 
Louisiana  R-II  District,  under  Section  137.073,  subject  to  the  right 
granted  to  any  taxpayer  under  Section  138.420  to  obtain  a  rehear¬ 
ing  or,  under  Section  138.460,  to  file  a  complaint  with  the  State 
Tax  Commission  prior  to  September  30,  contesting  an  assessment  made 
against  his  property.  Therefore,  the  Louisiana  R-II  School  Dis¬ 
trict  was  required  to  comply  with  Section  137.073  even  though  any 
taxpayer  whose  assessment  has  been  raised  had  a  right  to  appeal 
this  increase  to  the  State  Tax  Commission. 
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On  August  l8,  1969,  the  Louisiana  School  Board  complied  with 
Its  mandatory  duty  under  Section  137.073  and  reduced  Its  tax  rate 
to  $3.06.  It  is  assumed  that  a  $3.06  tax  rate  would  have  been  suf¬ 
ficient  to  qualify  the  district  for  additional  state  aid  for  tax 
effort  had  the  district's  assessed  valuation  remained  at  $16,328,675. 
However,  when  the  assessed  valuation  was  lowered  In  December  1969, 
we  are  advised  in  the  opinion  request  that  $3.06  is  no  longer  suf¬ 
ficient  to  qualify  the  district  for  additional  state  aid  for  tax 
effort.  No  Increase  In  the  district's  levy  having  been  authorized 
in  1969,  the  district  cainnot  now  qualify  for  this  additional  state 
aid  for  the  1969-70  school  year. 

CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  office  that  v;here  the 
assessment  of  property  In  a  school  district  is  reduced  by  the  State 
Tax  Commission  to  a  point  where  the  district's  levy  Is  not  suffi¬ 
cient  to  qualify  it  for  the  additional  state  aid  for  tax  effort 
provided  in  Section  163.031(1),  V.A.M.S.,  Senate  Bill  Nos.  1,  I85 
and  215,  Seventy-fifth  General  Assembly,  and  the  district  does  not 
increase  its  tax  rate  before  the  year  ends,  the  district  can  do 
nothing  thereafter  to  qualify  for  the  additional  state  aid  for  tax 
effort  provided  in  Section  163.031(1). 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  (Klaffenbach) 


May  7,  1970 


OPINION  LETTER  NO.  129 


Honorable  George  J,  Pruneau 
Prosecuting  Attorney 
Wayne  County  Courthouse 
Greenville,  Missouri  639^4 

Dear  Mr.  Pruneau t 


This  opinion  Is  In  response  to  your  questions  stated  as 
follows  I 


"1.  May  a  circuit  Judge  of  a  circuit  composed 
of  third  and  fourth  class  counties  appoint  as 
deputy  circuit  Juvenile  officer  a  full-time 
employee  of  the  State  Department  of  Revenue? 

”2.  May  such  circuit  Judge  appoint  as  a 
deputy  circuit  Juvenile  officer  a  person 
who  Is  a  township  committeeman? 

The  appointment  of  Juvenile  court  personnel  Is  provided 
for  in  Section  211.351,  RSMo  1959,  as  follows i 

"1.  The  Juvenile  court  shall  apolnt  a  Juvenile 
officer  and  other  necessary  Juvenile  court  per¬ 
sonnel  to  serve  under  the  direction  of  the 
court  In  each  county  of  the  first  and  second 
class  and  the  circuit  Judge  In  circuits  com¬ 
prised  of  third  and  fourth  class  counties. 

"(l)  May  appoint  a  Juvenile  officer  and  other 
necessary  personnel  to  serve  the  Judicial 
circuit;  or 
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"(2)  Circuit  Judges  of  any  two  or  more  adjoin¬ 
ing  circuits  may  by  agreement,  confirmed  by 
Judicial  order,  appoint  a  Juvenile  officer  and 
other  necessary  personnel  to  serve  their  res¬ 
pective  Judicial  circuits  and  In  such  a  case  the 
Juvenile  officers  amd  other  persons  appointed 
shall  serve  under  the  Joint  direction  of  the 
Judges  so  agreeing. 

"2.  In  the  event  a  Juvenile  officer  and  other 
Juvenile  court  personnel  are  appointed  to  serve 
as  provided  In  subdivision  (l)  and  (2)  of  sub¬ 
section  1,  the  total  cost  to  the  counties  for 
the  compensation  of  these  persons  shall  be  pro¬ 
rated  among  the  several  counties  and  upon  a 
ratio  to  be  determined  by  a  comparison  of  the 
respective  populations  of  the  counties," 

The  qualifications  for  Juvenile  officers  are  established 
by  Section  211. 36I,  RSMo  1959* 

"1.  Whenever  the  need  arises  for  the  appoint’ 
ment  of  a  Juvenile  officer,  the  Juvenile  court 
shall  either! 

"(1)  Provide,  by  rule  of  court,  for  open  com¬ 
petitive  va*ltten  and  oral  examinations  and 
create  an  eligible  list  of  persons  who  possess 
the  qualifications  prescribed  by  subdivision 
(2)  and  who  have  successfully  passed  such 
examination;  or 

"(2)  Appoint  any  person  over  the  age  of  twenty- 
one  years  who  has  completed  satisfactorily  four 
years  of  college  education  with  a  major  In  soci¬ 
ology  or  related  subjects  or  who.  In  lieu  of 
such  academic  training,  has  had  four  years  or 
more  experience  In  social  work  with  Juveniles  In 
probation  or  allied  services. 

"2,  This  section  does  not  terminate  the  existing 
appointment  nor  present  term  of  office  of  any 
Juvenile  officer  or  deputy  Juvenile  officer  In 
any  county,  but  It  applies  to  any  appointment 
to  be  made  after  the  existing  appointment  or 
term  of  office  of  any  Incumbent  terminates  or 
expires  for  any  reason  whatsoever. 

In  our  view,  any  deputy  circuit  Juvenile  officer  appointed 
by  the  circuit  Judge  must  possess  the  qualifications  provided 
for  by  Section  211,361. 
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The  duties  of  Juvenile  officers,  and  Inferentlally  of 
deputy  Juvenile  officers,  are  enumerated  In  Section  211.401, 
RSMo  1959* 


”1,  The  Juvenile  officer  shall,  under 
direction  of  the  Juvenile  court t 

"(l)  Hake  such  Investigations  and  furnish 
the  court  with  such  Information  and  assistance 
as  the  Judge  may  require; 

”(2)  Keep  a  written  record  of  such  Investi¬ 
gations  and  submit  reports  thex*eon  to  the 
Judge; 

"(3)  Take  charge  of  children  before  and  after 
the  hearing  as  may  be  directed  by  the  coxxrt; 

"(4)  Perform  such  other  duties  and  exercise 
such  powers  as  the  Judge  of  the  Juvenile 
court  may  direct, 

"2.  The  Juvenile  officer  is  vested  with  all  the 
power  and  authority  of  sheriffs  to  make  arrests 
and  perform  other  duties  Incident  to  his  office. 

"3,  The  Juvenile  officers  or  other  persons 
acting  as  such  In  the  several  counties  of  the 
state  shall  cooperate  with  each  other  In 
carrying  out  the  purposes  and  provisions  of 
Sections  211.011  to  211.431." 

The  Department  of  Revenue  Is  within  the  executive  branch 
of  the  state  government;  and  the  Director  of  Revenue  has  authority 
to  hire,  remove,  and  set  the  compensation  of  employees  of  the 
department.  Section  32.050,  RSMo  Supp.  19^7 • 

We  find  nothing  Incompatible  between  employment  by  the 
Department  of  Revenue  and  the  office  of  deputy  circuit  Juvenile 
officer.  Of  course,  the  appointee  must  be  qualified  to  serve 
as  deputy  Juvenile  officer. 

We  understand  your  second  inquiry  to  mean  a  township  or 
ward  committeeman  of  a  political  party  within  the  meaning  of 
Sections  120.770,  RSMo,  et  seq.  Again,  we  have  examined  the 
statutes  and  see  no  reason  why  such  a  committeeman  cannot  serve 
as  a  Juvenile  officer  If  he  possesses  the  requisite  qualifications. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answered  by  Klaffenbach 


Fo'bruary  3-  IvTO 


OPINION  LETTER  NO.  132 


Honorable  George  W.  Parker 
Representative,  District  120 
819  Crestland 
Columbia,  Missouri  65POI 

Dear  Representative  Parker; 


This  opinion  is  in  response  to  your  questions  stated  as 
follows : 


FI  LFD 


"1.  Must  a  highway  patrolman  or  police 
officer  nave  reasonable  grounds  to  suspect 
some  law  violation  before  he  can  stop  a 
person  on  the  road? 

”2.  Could  you  provide  me  with  a  copy  of 
the  guidance  provided  for  the  highway 
patrolmen  on  this  subject? 

"3.  May  one's  car  01  person  be  searched  on 
the  road  without  a  search  warrant?" 

In  reviewing  our  opinion  file,  we  note  that  you  made  a 
similar  request  for  an  opinion  in  1967;  and  your  request  was 
answered  by  Opinion  Letter  No.  239>  dated  August  23,  I967. 

In  order  to  amplify  upon  our  previous  answer,  please  be 
advised  that  Section  43.200,  RSMo  1959,  states  in  full  as  fDllows: 

"1.  The  members  of  the  patrol  shall  not 
have  the  right  or  power  of  search  nor 
shall  they  have  the  right  or  power  of  seizure 
except  to  take  from  any  person  under  arrest 
or  about  to  be  arrested  deadly  or  dangerous 
weapons  in  the  possession  of  such  person, 
and  except  that  the  members  of  the  patrol 
shall  have  the  power  of  search  and  seizure 
on  a  public  highway  of  this  state. 
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"2.  The  superintendent  of  the  patrol  shall 
deposit  with  the  governor  a  bond  to  the 
state  of  Missouri,  duly  executed  by  one  or 
more  corporate  surety  companies  authorized 
to  do  business  in  this  state,  in  the  penal 
sum  of  fifty  thousand  dollars,  conditioned 
upon  the  payment  to  persons  injured  of  all 
damages  arising  out  of  any  unlawful  search, 
seizure  or  arrest  made  by  any  member  of  the 
patrol  under  the  provisions  of  subsection  1. 

An  action  on  the  bond  may  be  brought  by  the 
person  injured  in  the  county  of  plaintiff's 
residence  or  in  the  county  in  which  the 
unlawful  search,  seizure  or  arrest  occurred. 

The  premium  for  the  bond  shall  be  paid  by 
the  state  out  of  appropriations  made  for  the 
support  and  operation  of  the  highway  patrol. 

"3*  The  superintendent  of  the  highway  patrol 
shall  see  that  every  member  of  the  highway 
patrol  is  thoroughly  instructed  in  the 
powers  of  police  officers  to  arrest  for  mis¬ 
demeanors  and  felonies  and  to  search  and 
seize  in  order  that  no  person  or  citizen 
traveling  the  highways  shall  be  hindered, 
stopped,  or  arrested  or  his  person  or  property 
searched  or  seized  without  constitutional 
grounds  existing  therefor." 

We  note  that  in  D'Argento  v.  United  States.  353  F.2d  32?  (I965), 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  held  that 
a  person  could  be  stopped  by  an  officer  for  the  sole  purpose  of 
inquiring  concerning  whether  such  person  possessed  an  operator's 
license  and  that  such  "stopping"  was  not  unreasonable.  This  view 
is  supported  by  other  court  decisions,  and  we  consider  it  to  be 
settled  Missouri  law.  Further,  this  office  held  in  Opinion  No.  42, 
dated  January  I6,  196I,  to  Honsslnger,  copy  enclosed,  that  a  per¬ 
son  operating  a  motor  vehicle  on  a  public  highway  commits  a  mis¬ 
demeanor  if  he  does  not  produce  or  display  a  motor  vehicle  operator's 
license  upon  demand  by  such  officers. 

With  respect  to  the  power  of  arrest,  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  has  held  that  a  state  highway 
patrol  trooper  who  was  following  defendant's  vehicle  as  it  turned 
off  the  highway  on  to  a  private  farmhouse  road  had  the  power  and 
the  authority  to  arrest  the  defendant  without  warrant  provided  he 
had  probable  cause  to  believe  that  the  defendant  was  guilty  of  a 
felony.  Jackson  v.  United  States,  4o8  F.2d  II65  (I969).  The  test 
of  such  probable  cause  is  whether  the  facts  and  circumstances  knovm 
to  the  officer  would  warrant  a  prudent  man  in  believing  that  such 
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person  had  coaunitted  the  offense.  Jackson  v.  United  States,  i.d. 
Likewise  with  regard  to  arrest,  this  office  held  In  (I)plnion  No. 
273j  dated  J'one  26,  19^9*  to  Osborne,  copy  enclosed,  that  high¬ 
way  patrolmen  are  authorized  to  arrest  without  a  warrant  for  a 
misdemeanor  not  committed  in  their  presence,  upon  reasonable 
grounds,  for  violation  of  the  laws  relating  to  the  operation  of 
motor  vehicles . 

Of  course,  search  of  the  individual's  person  has  always  been 
an  incident  to  lawful  arrest  and  this  Includes  the  immediate  vi¬ 
cinity  of  the  arrested  party's  person. 

In  answer  to  your  question  concerning  the  material  the  high¬ 
way  patrol  uses  for  guidance,  it  Is  our  understanding  that  the 
members  of  the  patrol  continuously  participate  in  traffic  insti¬ 
tute  courses  offered  by  Northwestern  University.  The  course 
material  Is  not  available  for  distribution  from  this  office. 

Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  273 

6-26-69,  Osborne 

Op.  No.  k2 
I-I6-6I,  Hons singer 


-  3  - 


PROFESSIONAL  CORPORATION: 
CORPORATION: 

PODIATRISTS : 


The  General  Business  and  Corpora¬ 
tion  Law  of  Missouri,  which  permits 
corporations  to  be  organized  for 
2uiy  lawful  purpose,  does  not  autho¬ 
rize  the  organization  of  a  coirporation  to  engage  in  the  practice  of 
chiropody-podiatry  where  a  statute  regulating  such  practice  contem¬ 
plates  only  the  licensing  of  individuals. 


OPINION  NO.  133 


March  6,  1970 

1  fT  LED 

Frank  Fulkerson,  D.S.C.,  Secretary  ‘  ^ 

Missouri  State  Board  of  Podiatry  J ^  ^ 

920  Locust  ;  '  ^  ^ 

Chillicothe,  Missouri  64601 


Dear  Dr.  Fulkerson: 

This  is  in  response  to  your  request  for  an  opinion  on  the  ques¬ 
tion  which  was  presented  to  you  as  follows: 

"As  you  know,  a  good  deal  is  being  written  and 
said  these  days  about  professional  corporation. 

The  Professional  Corporation  Law  of  Missouri 
allows  members  of  your  profession  to  Incorporate. 

Have  members  of  your  profession  Incorporated 
yet;  or  do  you  have  a  prohibition  against  pro¬ 
fessional  corporations  even  though  they  are  per¬ 
mitted  under  the  Professional  Corporation  Law  of 
Missouri? 

"If  you  do  permit  members  of  your  profession 
to  Incorporate,  is  it  material  to  you  whether 
they  Incorporate  under  the  Professional  Corpora¬ 
tion  Law  or  under  Chapter  351  of  the  Statutes  of 
Missouri,  The  General  Business  and  Corporation 
Act?  If  you  do  permit  members  of  your  profes¬ 
sion  to  Incorporate  under  the  General  Corpora¬ 
tion  Act,  would  you  permit  laymen  to  own  any 
stock  in  the  corporation,  so  long  as  only  mem¬ 
bers  of  the  profession  perform  the  services  of 
the  corporation?" 

As  indicated  in  the  above  quoted  opinion  request,  a  corpora¬ 
tion  may  be  organized  under  the  Professional  Corporation  Law  for 
the  purpose  of  rendering  the  type  of  professional  service  rendered 
by  a  licensed  chiropodist-podiatrist.  Section  356.020,  RSMo  Supp. 
1967.  A  corporation  organized  under  the  Professional  Corporation 
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Law  may  Issue  shares  of  Its  capital  stock  only  to  Individuals  who 
are  licensed  to  practice  the  profession.  The  question  presented 
in  the  opinion  request  Is  whether  a  corporation,  having  stockholders 
who  are  not  licensed  to  practice  the  profession,  may  be  organized 
to  practice  chiropody  under  the  General  Business  and  Corporation  Law 
of  Missouri. 

Section  351.020,  RSMo  1959,  provides  that  a  corporation  may  be 
organized  under  the  General  Business  and  Corporation  Law  of  Missouri 
for  any  lawful  purpose.  The  real  question,  therefore.  Is  whether  a 
corporation  organized  under  this  law  to  practice  chiropody  would  be 
a  corporation  organized  for  a  lawful  purpose,  that  Is,  a  purpose 
which  Is  consistent  with  and  In  furtherance  of  the  laws  regulating 
the  practice  of  chiropody. 

The  laws  regulating  the  practice  of  chiropody  are  set  forth  In 
Chapter  330,  RSMo.  Section  330.020,  RSMo  1959,  provides  that  no  one 
shall  practice  chiropody  In  Missouri  unless  duly  licensed  and  regis¬ 
tered  as  provided  by  law.  Section  330.030,  RSMo  Supp.  1967,  makes 
the  Issuamce  of  a  license  dependent  upon  certain  qualifications  and 
provides  In  part  as  follows: 

"Any  person  desiring  to  practice  chiropody  In 
this  state,  shall  furnish  the  state  board  of 
chiropody  with  satisfactory  proof  that  he  or 
she  Is  twenty-one  years  of  age  or  over,  and  of 
good  moral  character,  and  a  citizen  of  the 
United  States,  and  that  he  or  she  has  received 
at  least  four  years  of  high  school  training, 
or  the  equivalent  thereof,  as  determined  by 
the  board,  and  has  received  a  diploma  or  cer¬ 
tificate  of  graduation  from  an  approved  college 
of  podiatry,  recognized  and  approved  by  the 
state  board  of  chiropody,  having  a  minimum  re¬ 
quirement  of  one  year  In  an  accredited  college 
and  four  years  In  a  recognized  and  reputable 
chiropody  college.  Upon  payment  of  a  fee  of 
thirty-five  dollars  to  the  director  of  revenue, 
and  making  satisfactory  proof  as  aforesaid, 
the  applicant  shall  be  examined  by  the  state 
board  of  chiropody,  or  a  committee  thereof, 
under  such  rules  and  regulations  as  said  board 
may  determine,  and  If  found  qualified,  shall 
be  licensed  to  practice  chiropody  as  registered, 
and  shall  receive  In  testimony  thereof  a  cer¬ 
tificate  signed  by  the  president  and  secretary 
of  the  board;  ...” 
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Statutes  forbidding  the  practice  of  chiropody  by  unlicensed 
persons,  making  the  passing  of  an  examination  a  condition  for  Is¬ 
suance  of  a  license,  and  requiring  an  applicant  for  examination  to 
submit  evidence  that  he  or  she  has  attained  the  age  of  twenty-one 
years.  Is  of  good  moral  character  and  has  the  necessary  preliminary 
and  professional  education,  manifest  a  legislative  Intent  that 
licenses  shall  be  Issued  only  to  human  beings.  Therefore,  the 
General  Business  and  Corporation  Law  of  Missouri  In  authorizing 
the  formation  of  corporations  for  any  lawful  purpose  does  not  pur¬ 
port  to  Include  the  purpose  of  rendering  the  type  of  professional 
service  rendered  by  a  licensed  chiropodist. 

Chiropody,  In  some  respects.  Is  comparable  to  the  learned  pro¬ 
fessions  of  law,  medicine  and  dentistry  In  that  a  high  degree  of 
skill  and  Integrity  on  the  part  of  the  practitioner  Is  demanded. 
Efficiency  In  the  diagnosis  and  treatment  of  ailments  of  the  human 
foot  must  be  combined  with  a  relationship  of  trust  and  confidence 
between  a  chiropodist  and  the  members  of  the  public  who  consult  him. 

It  has  been  held  that  a  corporation  operated  for  profit  may  not 
practice  chiropody  through  employees  who  are  licensed  chiropodists. 

In  Pllger  v.  City  of  Paris  Dry  Goods  Co.  (California)  26l  P.  328, 
the  court  stated  l.c.  330: 

”...  The  Legislature  In  authorizing  the  forma¬ 
tion  of  corporations  to  carry  on  "any  lawful 
business"  did  not  Intend  to  Include  the  work  of 
the  learned  professions.  Such  an  Innovation 
with  the  evil  results  that  might  follow  would 
require  the  use  of  specific  launguage  clearly 
Indicating  the  Intention.  ..." 

For  the  protection  of  the  public  health,  the  legislature  has 
required  that  the  practice  of  chiropody  be  conducted  only  by  Indivi¬ 
duals  possessing  the  qualifications,  skill  and  knowledge  specified 
In  Chapter  330,  RSMo.  The  legislature  has  authorized  this  result 
to  be  accomplished  In  either  of  two  ways;  one,  by  pemlttlng  the 
conducting  of  the  practice  to  licensed  Individuals,  and  the  other, 
by  permitting  the  organization  of  a  professional  corporation  for  the 
purpose  of  rendering  the  type  of  service  rendered  by  a  licensed  chir¬ 
opodist.  Neither  of  these  ways  permit  the  practice  of  chiropody  un¬ 
der  the  General  Business  and  Corporation  Law  of  Missouri. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  General  Business 
and  Corporation  Law  of  Missouri,  which  permits  corporations  to  be 
organized  for  any  lawful  purpose,  does  not  authorize  the  organization 
of  a  corporation  to  engage  in  the  practice  of  chiropody-podiatry 
where  a  statute  regulating  such  practice  contemplates  only  the  li¬ 
censing  of  Individuals. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


vnpwered  by  Letter 
Klaffenbach 


January  22,  1970 


OPIlflON  LETTER  NO.  13^ 


Honorable  L.  Edward  Stone,  Jr. 
State  Senator 
District  No.  26 
Chesterfield,  Missouri  63017 

Dear  Senator  Stone: 


FI  Lr  0 


This  letter  Is  In  response  to  your  opinion  request  and  also 
the  opinion  request  of  State  Representative  Fred  W.  Meyer  In  which 
you  ask  whether  the  Public  Service  Commission  violates  Its  Rule 
of  Practice  and  Procedure  No.  5.02(d)  and  Section  392.260,  RSMo 
1959>  If  it  grants  a  public  utility  such  as  a  telephone  company 
a  rate  Increase  when  said  company  has  failed  to  obtain  franchises 
In  cities  In  which  such  utility  operates. 


Section  392.260,  RSMo  1959>  provides  In  full  as  follows: 

"No  telegraph  corporation  or  telephone  cor¬ 
poration  hereafter  formed  shall  begin  con¬ 
struction  of  Its  telegraph  line  or  telephone 
line  without  first  having  obtained  the  per¬ 
mission  and  approval  of  the  commission  and 
Its  certificate  of  public  convenience  and 
necessity,  after  a  hearing  had  upon  such 
notice  as  the  commission  may  prescribe.  Be¬ 
fore  any  such  certificate  shall  be  Issued 
there  must  be  filed  In  the  office  of  the  com¬ 
mission  by  the  applicant  therefor  a  verified 
statement  showing  that  the  required  consent 
of  the  proper  municipal  authorities  has  been 
obtained.  The  Commission  may  by  Its  order 
Impose  such  condition  or  conditions  as  It  may 
deem  reasonable  and  necessary.  Unless  exer¬ 
cised  within  a  period  of  two  years  from  the 
grant  thereof  authority  conferred  by  such 
certificate  of  convenience  and  necessity 
Issued  by  the  commission  shall  be  null  and 
void . " 


Honorable  L.  Edward  Stone,  Jr 


Rule  5.02  of  the  Rules  of  the  Public  Service  Commission  pro¬ 
vides  In  full  as  follows: 

"Applications  for  a  certificate  of  public 
convenience  and  necessity  by  a  gas,  electric, 
water,  heating,  telephone,  railroad,  or  street 
railroad  corporation  shall  comply  with  Rules 
2.01  through  2.05  and  4.01.  In  addition, 
such  applications  shall  contain  the  following: 

(a)  Description  of  the  area  to  be  served. 

(b)  The  route  of  any  construction  Involved, 
with  a  list  of  all  utilities  which  such  con¬ 
struction  will  cross  or  with  which  it  is  likely 
to  compete. 

(c)  The  manner  in  which  such  construction 
Is  to  be  financed. 

(dj  The  granting  of  consent  by  franchise 
by  city  or  county,  when  such  Is  required,  by 
Including  a  certified  copy  of  document  con¬ 
taining  such  consent  or  franchise,  or  statu¬ 
tory  affidavit  of  company  officials  that  such 
consent  has  been  acquired. 

(e)  The  facts  showing  that  the  granting  of 
the  application  Is  required  by  the  public  con¬ 
venience  and  necessity." 

It  Is  noteworthy  that  both  Section  392.260  and  Rule  5.02 
apply  to  certificates  of  convenience  and  necessity  and  not  to 
applications  for  rate  changes. 

Rule  6.01  applies  to  applications  for  authority  to  change 
rates  and  states: 

"This  rule  applies  to  applications  for 
authority  to  change  any  rate,  fare  or  charge. 

Such  applications  shall  comply  with  Rules 
2.01  through  2.05  and  4.01.  In  addition, 
such  applications  shall  contain  the  following 
data,  either  in  the  body  of  the  application 
or  In  exhibits  attached  thereto. 

(a)  Financial  statement  (see  Rule  4.02), 
and  pro  forma  statement  giving  effect  to  the 
proposed  Increase. 
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(b)  A  statement  of  the  presently  effective 
rates,  fares,  or  charges  which  are  proposed 
to  be  changed.  Such  statement  need  not  be 
In  tariff  form. 

(c)  A  statement  of  the  proposed  changes. 

Such  statement  need  not  be  in  tariff  form, 
but  shall  set  forth  the  proposed  rate 
structure  with  reasonable  clarity.” 

There  Is  no  requirement  under  Rule  6.01  that  the  Commission 
Inquire  Into  the  question  of  whether  the  utility  has  such  fran¬ 
chises.  Further,  there  Is  no  statute  or  rule  of  law  which  Im¬ 
poses  such  a  duty  on  the  Commission  when  application  Is  made  for 
rate  changes. 

The  answer  to  your  question  Is,  therefore,  that  the  Commis¬ 
sion  by  granting  the  increases  to  such  a  company  Is  not  in  viola 
tion  of  either  Its  Rules  or  the  statutes. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wood 


April  2,  1970 


OPINION  LETTER  NO.  135 


Honorable  Noel  Cox 
State  Senator 
District  No.  29 
Ozark,  Nisaouri  65721 

Dear  Senator  Cox: 

You  have  asked  for  my  opinion  as  to  whether  the  City  of  Nixa, 
a  fourth  class  city,  may  condemn  an  easement  for  a  sewer  line  across 
a  special  road  district. 

The  Missouri  Water  Pollution  Board  has  recently  approved  the 
plans  for  the  construction  of  this  sewer  line  from  Its  Initial 
junction  point  outside  the  Nixa  city  limits  to  the  treatment  plant, 
approximately  one  mile  southeast  of  the  city  limits.  These  plans 
call  for  the  sewer  line  to  crisscross  under  a  public  (gravel  road 
for  approximately  3f000  linear  feet  at  a  depth  ranging  from  ^.37 
feet  to  6.88  feet  below  the  surface  of  the  ground.  Eleven  manhole 
covers  would  lie  within  the  roadway.  We  presume  that  this  road  is 
the  special  road  district  property  in  question. 

Real  property  within  a  special  road  district  that  is  privately 
owned  would  be  subject  to  condemnation  by  a  city  for  sewer  purposes. 

"The  governing  body  of  the  municipality  [third 
and  fourth  class  cities,  special  charter  cities, 
and  towns  and  villages]  shall  have  power  to 
condemn  private  property  for  use,  occupation 
or  possession  in  the  construction  and  repair 
of  sewers,  in  the  same  manner  as  other  pro¬ 
perty  is  condemned  for  public  uses."  Section 
88.844,  RSMo  1959  (emphasis  added) 
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It  Is  Immaterial  whether  the  privately  owned  property  Is  with¬ 
in  or  without  the  corporate  limits  of  the  condemning  municipal  au¬ 
thority  (Sections  88.077,  RSMo,  250.010  (1),  RSMo). 

Special  road  districts  are  public  corporations  (Sections 
233.025,  233.170,  233-320,  RSMo  1959)  which  have  "sole,  exclusive 
and  entire  control  and  Jurisdiction  over  all  public  highways"  with¬ 
in  their  districts  (Section  233.070  (1),  233.190  (2),  233-3^0  (3), 
RSMo  1959),  except  city  streets  (see  enclosed  opinion). 

Public  roads  arc  easements  or  rights  of  ways  crossing  privately 
owned  lands . 

"It  Is  error  to  suppose  that  the  land  over  which 
a  public  road  passes  belongs  to  the  state  or 
county.  The  law,  for  the  convenience  of  the 
community,  has  appropriated  portions  of  the 
lands  of  Individuals  to  be  used  as  public  roads 
or  highways.  Subject  to  this  use  or  easement 
of  the  public,  the  soil  over  which  the  road 
passes  remains  In  the  owner.  In  the  same  man¬ 
ner  as  though  no  appropriation  of  It  had  been 
made .  When  the  land  of  an  Individual  Is  taken 
for  a  road,  whether  he  gives  It  voluntarily  or 
sells  a  right  of  way  over  It  by  claiming  and 
receiving  compensation,  he  must  be  understood 
as  giving  to  the  public  power  over  it,  to  an 
extent  that  will  enable  It  to  construct  such 
a  road  as  the  laws  In  force  at  the  time  require 
or  permit  to  be  made.  ..."  (Wlllleuns  v. 

Natural  Bridge  Plank  Road  Co.,  21  Mo.  580,  582 
(1855)) 


".  .  .  Under  a  conmon-law  dedication,  the  public 
acquired  a  mere  easement.  By  such  dedication 
the  public  had  the  use  of  the  surface  for  a  high¬ 
way  and  so  much  below  the  surface  as  was  neces¬ 
sary  for  a  complete  enjoyment  of  the  easement. 

The  fee  to  the  highway  (In  the  full  sense  of 
the  term  fee)  was  not  vested  In  the  public.  .  .  . 
(Nell  V.  Independent  Realty  Co.,  298  S.W.  363, 

366  (Mo.  1927)) 

".  .  .  the  limited  quantum  of  Interest  which 
a  municipality  takes  in  streets  and  alleys 
within  Its  corporate  limits  which  are  dedi¬ 
cated  to  public  use.  Such  Interest  Is  not  a 
title  In  fee  simple,  but  only  an  easement  which 
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consists  of  the  right  of  the  public  to  make  use 
of  the  streets  and  alleys  for  the  purpose  In¬ 
tended  by  the  dedication,  and  for  no  other  use 
or  purpose.  Meanwhile,  the  fee  (subject  to  the 
easement )  remains  in  those  who  owned  the  land 
at  the  time  of  its  dedication  to  public  use, 
and  In  their  successors  in  title;  and  if  ever 
the  streets  and  alleys  are  vacated  auid  their 
public  use  abandoned,  the  original  owners,  or 
their  grantees,  will  thereafter  hold  the  same 
freed  from  the  burden  of  the  former  public  use. 

In  other  words,  when  there  is  a  termination  of 
the  public  use  for  which  the  dedication  was 
made,  there  is  a  reverter  of  such  use  to  the 
owners  of  the  servient  estate,  who  at  all  times 
held  title  subject  to  the  right  of  public  use. 

..."  (Roy  P.  Stamm  Elect.  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  171  S.W.2d  530,  582-583  (Mo. 
en  banc  19^3)) 

Consequently,  it  is  our  opinion  that  a  fourth  class  city  may 
condemn  a  sewer  line  easement  under  a  special  ro&d  district  road. 
Condemnation  in  this  situation  would  be  a  taking  of  "private  pro¬ 
perty"  and  thus  within  the  terms  of  the  statute  empowering  such 
cities  to  condemn  for  sewer  purposes . 

However,  the  surface  of  the  roadway  is  public  property,  and 
its  taking  by  the  City  of  Nlxa,  whether  for  initial  construction  of 
the  sewer  line ,  or  for  maintenance  of  the  sewer  line  through  the 
manholes,  is  not  in  terms  authorized  by  the  statute  (Section  88.84^1, 
RSKo  1959).* 

In  State  ex  rel  State  Highway  Commission  v.  Hoester,  362  S.W.2d 
519  (Mo.  en  banc  1962) ,  the  Supreme  Court  upheld  the  right  of  the 
Highway  Commission  to  condemn  property  already  devoted  to  a  public 
use,  that  of  a  fire  protection  district  organized  under  Chapter  321, 
RSMo,  and  thereby  destroy  the  fire  district's  use  of  the  property. 
The  court  emphasized  that  the  particular  condemning  authority  was 
the  sovereign  state,  and  suggested  that  the  result  would  have  been 
otherwise  had  the  condemning  authority  been  a  municipality. 

*Contrast  the  statute  authorizing  sewer  districts  in  counties 
having  a  population  of  700,000  to  750,000  ".  .  .to  construct  any 
and  all  said  works  and  Improvements  across,  through  or  over  any 
public  highway,  .  .  .  [and]  to  condemn  any  and  all  rights  or  pro¬ 
perty,  either  public  or  private,  of  every  kind  and  character  neces¬ 
sary.  .  ."  (Section  2^19.290,  RSMo  1959). 
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.  .In  the  Moore  case  [190  S.W.  867],  we 
held  'the  power  of  a  city  to  condemn  property 
for  street  purposes  Is  limited  to  private 
property ,  and  does  not  extend  to  property  of 
the  state  or  property  held  by  a  subordinate 
aigency  of  the  state,  for  the  state,  as  dis¬ 
tinguished  from  other  corporations.'  .  .  . 

"However,  as  stated  In  1  Nichols  on  Eminent 
Domain,  3^  £d.,  131 f  Sec.  2.2:  'In  the 
determination  of  the  question  whether  or  not 
property  already  devoted  to  a  public  use  can 
be  subjected  to  the  process  of  eminent  domain 
the  primary  factor  to  be  considered  Is  the 
character  of  the  condemnor.  If  the  sovereign, 
such  as  the  state  or  the  United  States  on  Its 
own  behalf  and  for  Its  own  sovereign  purposes, 
seeks  to  acquire  such  property  by  eminent 
domain,  the  character  of  the  "res"  as  public 
property,  generally,  has  no  Inhibiting  Influ¬ 
ence  upon  the  exercise  of  the  power. '  Like¬ 
wise,  It  Is  said  In  29  C.J.S.  Eminent  Domain 
861-862,  5  7^  P*  861-862:  'As  a  general  rule, 
property  already  devoted  to  a  public  use  can¬ 
not  be  taken  for  another  public  use  which  will 
totally  destroy  or  materially  Impair  or  Inter¬ 
fere  with  the  former  use,  unless  the  Intention 
of  the  legislature  that  It  should  be  so  taken 
has  been  manifested  In  express  terras  or  by 
necessary  Implication,  mere  general  authority 
to  exercise  the  power  of  eminent  domain  being 
In  such  case  Insufficient;  *  »  ».  However, 
the  general  rule  does  not  ordinarily  apply 
where  the  power  of  eminent  domain  Is  being 
exercised  by  the  sovereign  Itself,  such  as 
the  state  or  federal  government ,  for  Its  Im¬ 
mediate  purposes ,  rather  than  by  a  public 
service  corporation  or  a  municipality.'" 

(State  ex  rel  State  Highway  Commission  v. 

Hoester,  362  S.W. 2d  at  521-522)  (Emphasis 
added ) 

We  do  not  pass  on  the  question  whether  a  city  with  statutory 
authority  to  condemn  only  private  property  could  condemn  an  ease¬ 
ment  In  public  property  if  it  occasioned  no  material  Impairment  or 
Interference  with  the  public  use  of  the  property  because  It  Is  our 
opinion  that  the  planned  use  of  the  public  road  for  the  sewer  line 
construction  and  subsequent  maintenance  would  constitute  a  material 
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Interference  with  the  existing  public  use,  and  that  absent  a  statute 
expressly  authorizing  cities  of  the  fourth  class  to  so  condemn.  It 
cannot  be  done. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 

Enclosure:  Opinion  to  Russell  S.  Noblet 
12-29-^11 


-5- 


SHERIFFS:  With  respect  to  Paragraph  3  of  Sec- 

COMPENSATION  AND  FEES:  tion  57.^0?  and  Paragraph  3  of  Sec¬ 

tion  57.^09,  V.A.M.S.  (Senate  Bill 
No.  165,  75th  General  Assembly),  which  require  that  the  sheriffs 
of  third  and  fourth  class  counties  pay  fees  collected  by  them  in 
civil  matters  into  the  county  treasury,  except  the  charges  for 
each  mile  travelled,  that  such  sheriffs  are  not  to  collect  charges 
for  services  where  such  charges  are  payable  out  of  the  county 
treasury . 

OPINION  NO.  136 


February  3,  1970 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  question  concerning 
whether  or  not  sheriffs  of  third  and  fourth  class  counties  are 
presently  entitled  to  charge  and  collect  from  such  counties 
those  fees  in  connection  with  civil  matters  which  are  payable  by 
the  counties  and  which,  if  collected,  must  be  paid  back  to  the 
county  treasury. 

You  make  specific  reference  to  the  provisions  of  Section 
57* 280,  RSMo  1959)  which  provides  that  such  sheriffs  are  allowed 
for  their  services: 

"For  summoning  a  standing  jury . $8.40 

"For  at tenting  each  court  of  record 
or  criminal  court  and  for  each  deputy 
actually  employed  in  attendance  upon 
such  court  the  number  of  such  deputies 
not  to  exceed  three  per  day . 3-00 

Your  question  is  not  limited  to  the  items  enumerated,  and 
the  question  involved  and  decided  here  pertains  to  all  such  items 
payable  out  of  the  county  treasury  to  the  sheriff. 

The  recent  provisions  contained  in  Paragraph  3  of  Section 
57.^07  and  Paragraph  3  of  Section  57*^09,  V.A.M.S.  (Senate  Bill 
No.  165)  provide  that  in  counties  of  the  third  and  fourth  classes 
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after  October  I3,  1969>  "the  sheriff  shall  pay  all  fees  collected 
by  him  in  civil  maters  and  which  were  previously  retainable  by 
him  into  the  county  treasury,  except  charges  for  each  mile  travel¬ 
led,  allowable  to  him,  which  he  may  retain,  in  serving  civil 
process" . 

Insofar  as  criminal  fees  are  concerned,  the  legislature  with 
respect  to  third  and  fourth  class  counties  has  specifically  pro¬ 
vided  that  the  sheriff  is  not  to  collect  such  criminal  fees  as 
are  chargeable  to  the  county.  Section  57.^10,  V.A.M.S. 

The  above  fees,  however,  are  civil  and  were  provided  as  com¬ 
pensation  for  the  sheriff  out  of  the  treasury  of  the  county  under 
Section  476.270,  RSMo  1959*  Although  the  fee  for  the  attendance 
at  court  includes  attendance  at  criminal  courts,  we  have  previously 
concluded  that  such  fee  was  for  services  rendered  by  the  sheriff, 
not  in  any  criminal  case  but  in  the  performance  of  the  general 
duties  of  his  office. 

While  it  is  difficult  to  define  "standing  jury",  we  have 
previously  Interpreted  the  words  to  mean  a  petit  Jury  panel. 

Since  these  charges  have  been  payable  out  of  the  county 
treasury  for  general  services  rendered  by  the  sheriff  and  are  not 
included  in  a  cost  bill,  it  follows  that  if  such  charges  are  made 
by  such  sheriff  then  under  the  provisions  of  Section  57.407  and 
57.409,  V.A.M.S.,  the  amounts  so  collected  would  have  to  be  paid 
into  the  county  treasury. 

We  are  sure  that  the  legislature  did  not  intend  to  reach  an 
absurd  result.  Since  the  collection  of  such  fees  serve  no  pur¬ 
pose,  we  are  of  the  opinion  that  the  legislature  did  not  intend 
these  sheriffs  to  collect  such  fees  payable  by  the  county.  The 
sheriffs,  of  course,  are  still  required  to  perform  such  duties. 

CONCLUSION 


It  is  the  opinion  of  this  office  with  respect  to  Paragraph  3 
of  Section  57.407  and  Paragraph  3  of  Section  57.409,  V.A.M.S. 
(Senate  Bill  No.  I65,  75th  General  Assembly),  which  require  that 
the  sheriffs  of  third  and  fourth  class  counties  pay  fees  collected 
by  them  in  civil  matters  into  the  county  treasury,  except  the 
charges  for  each  mile  travelled,  that  such  sheriffs  are  not  to 
collect  charges  for  services  where  such  charges  are  payable  out  of 
the  county  treasury. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 
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TAXATION  (SALES  AND  USE):  The  trade-in  allowance  in  Section 

MOTOR  VEHICIES:  144.025,  RSMo  Supp.  196? ,  does  not 

apply  to  any  article.  Including  an 

automobile, on  which  a  sales  or  use  tax  has  not  been  paid  to  Missouri. 
Therefore,  sales  tax  is  due  on  the  full  purchase  price  of  a  new  auto¬ 
mobile  purchased  in  Missouri  when  an  automobile  registered,  purchased 
and  driven  for  90  days  in  good  faith  in  another  state  is  used  as  a 
trade-in. 


March  I8,  I97O 


OPINION  NO.  138 


Honorable  A.  Basey  Vanlandingham 
Senator  -  19th  District 
12  Glenn view  Plaza 
P.  0.  Box  711 
Columbia,  Missouri  65201 

Dear  Senator  Vanlandingham: 

This  is  in  answer  to  your  request  for  an  official  opinion  of  this 
office  concerning  the  question  whether  sales  tax  is  due  on  the  full  pur¬ 
chase  price  of  a  new  automobile  purchased  in  Missouri  when  an  automo¬ 
bile  registered,  purchased  and  driven  for  90  days  in  good  faith  in 
another  state  is  used  as  a  trade-in. 

Section  144.440,  RSMo  Supp.  1967,  imposes  a  use  tax  for  the  privi¬ 
lege  of  using  the  highways  of  Missouri  and  reads  in  part  as  follows : 

"1.  In  addition  to  all  other  taxes  now  or  here¬ 
after  levied  and  imposed  upon  every  person  for 
the  privilege  of  using  the  highways  of  this  state, 
there  is  hereby  levied  euid  imposed  a  tax  equiva¬ 
lent  to  three  per  cent  of  the  purchase  price,  as 
defined  in  section  144.070,  which  is  paid  or 
charged  on  new  and  used  motor  vehicles  and  trailers 
purchased  or  acquired  for  use  on  the  highways  of 
this  state  which  are  required  to  be  registered 
under  the  laws  of  the  state  of  Missouri." 

It  is  clear  that  if  an  automobile  had  been  purchased,  registered 
aind  regularly  operated  in  good  faith  in  another  state  for  90  days,  said 
automobile  could  be  registered  in  Missouri  without  payment  of  the 
Missouri  use  tax.  Section  144.450,  RSMo  Supp.  I967. 
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However,  there  remains  the  question  of  whether  trade-in  allowance 
for  tax  purposes  is  allowed  on  the  outstate  automobile. 

Section  144.070.2,  RSMo  Supp.  19^7 t  defines  purchase  price  as 
follows : 


"As  used  above,  the  term  ‘purchase  price’  shall 
mean  the  total  amount  of  the  contract  price 
agreed  upon  between  the  seller  and  the  applicant 
in  the  acquisition  of  said  motor  vehicle  or 
trailer,  regardless  of  the  medium  of  payment 
therefor. ” 

It  appears  from  reading  this  section  that  no  trade-in  is  allowed 
and  tax  must  be  paid  on  the  list  price  of  any  automobile. 

However,  Section  144.025,  RSMo  Supp.  I967,  specifically  allows  a 
trade-in  as  follows; 

"Other  provisions  of  law  notwithstanding,  in  any 
retail  sale  where  any  article  on  »diich  a  sales  or 
use  tax  has  been  paid  to  this  state  is  taken  in 
trade  as  a  credit  or  part  payment  on  the  purchase 
price  of  the  article  being  sold  and  the  difference 
between  the  trade-in  allowance  euid  the  purchase 
price  exceeds  five  hundred  dollars,  the  tax  im¬ 
posed  by  sections  144.020  and  144.440  shall  be 
computed  only  on  that  portion  of  the  purchase 
price  in  excess  of  the  actual  allowance  made 
for  the  article  traded  in  or  exchanged." 

(Emphasis  added). 

The  question,  then,  is  whether  this  trade-in  is  allowed  for  an 
article  where  a  sales  or  use  tax  has  not  been  paid  to  Missouri,  whether 
paid  to  another  state  or  not. 

Section  144.025  is  in  the  nature  of  an  exemption  section  and  thus 
should  be  construed  strictly  against  one  seeking  the  exemption.  Hern 
V.  Carpenter,  Mo.,  312  S.W.2d  823. 

The  clear  language  of  Section  144.025,  RSMo  Supp.  I967,  is  that 
the  trade-in  allowance  can  only  be  given  on  articles  on  which  a  sales 
or  use  tax  has  been  paid  to  Missouri.  The  fact  that  a  sales  or  use 
taLX  has  been  paid  to  another  state  does  not  change  the  meaning  of  the 
statute. 


CONCUISION 


It  is  the  opinion  of  this  office  that  the  trade-in  allowance  in 
Section  144.025,  RSMo  Supp.  1967,  does  not  apply  to  any  article,  in¬ 
cluding  an  automobile,  on  which  a  sales  or  use  tax  has  not  been  paid 
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to  Missouri.  Therefore  sales  tax  is  due  on  the  full  purchase  price  of 
a  new  automobile  purchased  in  Missouri  when  an  automobile  registered, 
purchased  and  driven  for  90  days  in  good  faith  in  another  state  is  used 
as  a  trade-in. 

The  foregoing  opinion,  vrtiich  I  hereby  approve,  was  prepared  by  my 
assistant,  Walter  W.  Nowotny,  Jr. 


Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 


-  3  - 


Answer  by  Letter  (Blackmar  A. ) 


January  23,  1970 


OPINION  LETTER  NO.  lUO 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Kirkpatrick: 

Pursuant  to  Section  126. 060,  RSMo  1959 >  I  have  pre¬ 
pared  a  ballot  title  for  the  referendum  on  Senate  Bill  No.  1, 
First  Extra  Session,  Seventy-Fifth  General  Assembly.  The 
ballot  title  is; 

''Provides  for  a  new  Missouri  income  tax 
law  to  replace  the  existing  Missouri 
Income  tax  law.  The  new  law  revises  tax 
rates  and  adopts  many  terms  and  concepts 
found  in  the  federal  Income  tax  law.” 

Very  truly  yours. 


I  FILED 


JOHN  C.  DANPORTH 
Attorney  General 


JUVENILE  OFFICERS: 
PROSECUTING  ATTORNEYS: 
SHERIFFS : 


Prosecuting  attorneys  and  sheriffs 
or  other  law  enforcement  officers 
occupy  positions  that  are  incom¬ 
patible  with  and  in  conflict  with 
the  position  of  the  juvenile  officer  under  the  Juvenile  Act,  and 
therefore,  such  officers  may  not  serve  as  juvenile  officers  or 
deputy  juvenile  officers. 


OPINION  NO.  1^1 


May  r,  197 


Honorable  Alden  S.  Lance 
Prosecuting  Attorney 
415  West  Main  Street 
Savannah,  Missouri  64485 


Dear  Mr.  Lance: 

This  opinion  is  in  response  to  your  request  in  which  you  ask 
whether  or  not  a  sheriff  of  a  third  class  county  which  is  a  part 
of  the  judicial  circuit  containing  a  second  class  county  may 
serve  as  deputy  juveni'e  officer  for  that  county  when  the  juvenile 
officer  is  from  the  second  class  county  which  is  a  part  of  the  same 
judicial  circuit. 

You  have  furnished  us  with  other  Information  concerning  the 
situation.  However-,  for  reasons  which  will  become  apparent,  we 
w  11  not  go  into  further  detail  in  this  opinion. 

That  is  to  say,  in  our  Opinion  No.  12,  2/3/58,  to  0.0.  Brown, 
we  held  that  a  prosecuting  attorney  of  a  third  class  county  could 
be  appointed  as  the  juvenile  officer.  Likewise,  in  Opinion  No.  20, 
10/29/57,  to  Curtis,  this  office  held  that  a  sheriff  can  be 
appointed  as  a  juvenile  officer.  In  view  of  the  recent  court 
decisions,  we  are  now  of  the  opinion  that  the  conclusions  reached 
in  these  two  cited  opinions  are  now  incorrect  and  they  are  hereby 
withdrawn. 

On  January  12,  1970,  the  Supreme  Court  of  Missouri  in  State 
of  Missouri  vs.  Joseph  Franz  Arbelter,  449  SW  2d.  627,  stated 
quite  clearly  the  position  of  the  juvenile  officer  and  the  juvenile 
courts  with  relation  to  the  juvenile;  and  in  our  view,  the  opinion 
of  the  court  requires  that  we  now  conclude  that  the  position  of 
prosecuting  attorney  and  the  position  of  a  law  enforcement  officer 
such  as  the  sheriff  is  in  conflict  with  and  incompatible  with  the 
position  of  juvenile  officer. 
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For  example,  Commissioner  Welborn  in  the  Arbeiter  case  noted 

that : 

"Considerations  of  'fundamental  fairness'  . 

.  .  do  not  permit  the  state,  in  the  harsh 
adversary  arena  of  the  criminal  courts,  to 
take  advantage  of  the  procedures  and  atti¬ 
tudes  which  it  promoted  under  the  Juvenile 
Code .  " 

This  conclusion  emphasized  that  such  practices  would  be  tanta¬ 
mount  to  a  breach  of  faith  with  the  child,  would  destroy  the  juvenile 
court  parens  patriae  relation  to  the  child,  and  w >uld  violate  the 
non-criminal  philosophy  which  underlies  the  juvenile  act. 

In  quoting  from  Harling  y.  United  States,  295  F.2d  l6l,  decided 
in  1961  by  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  the  court  stated: 

"in  United  States  v.  Dickerson.  1959*  106 
U.S.  App.  221,  225,  271  F.2d  48?,  491,  we 
strongly  Intimated  that  any  'departure  in 
practice  from  that  philosophy  would  require 
the  application  of  procedural  safeguards 
observed  in  criminal  proceedings.'  These 
safeguards,  however,  are  wholly  inappropriate 
for  the  flexible  and  informal  procedures  of 
the  juvenile  court  which  are  essential  to 
its  parens  patriae  function.  To  avoid  im- 
pairment  of  this  function,  juvenile  pro¬ 
ceeding  must  be  insulated  from  the  adult 
proceeding.  This  requires  that  admissions 
by  a  juvenile  in  connection  with  the  non- 
criminal  proceedings  be  excluded  from  evidence 
in  the  criminal  proceedings." 

The  court  in  Arbeiter,  also  quoting  from  State  v.  Maloney, 

102  Ariz.  495,  433  P.2d  625,  referred  to  the  value  of  the  pro- 
cedures  employed  by  the  juvenile  court  and  the  manner  in  which  the 
court  gathers  evidence.  For  example,  it  was  stated  that  one  of 
the  most  valuable  tools  of  the  Juvenile  court  is  the  prehearing 
report  which  usually  includes  a  summary  situation,  a  history  of  the 
family  and  the  child,  and  a  recommendation  of  disposition,  and  often 
includes  confidential  information  from  people  who  know  the  child. 

The  conclusion  followed  that  one  of  the  underlying  policies 
of  the  Juvenile  Code  was  to  separate  the  juvenile  process  from 
the  criminal  procedure. 

Further,  quoting  from  State  v.  Gullings,  244  Ore.  173 >  4l6 
P.2d  311  j  the  Supreme  Court  in  Arbeiter  cont'inued  stating: 
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"The  parens  patriae  theory  of  juvenile  treat¬ 
ment.  .  .  is  necessarily  based  upon  a  close 
relationship  between  the  child  and  the  repre¬ 
sentatives  of  the  court.  The  desired  result 
is  the  child’s  trust  and  confidence  in  the 
representatives  of  the  court  and  the  full  dis¬ 
closure  by  the  child  to  them.  Until  such  a 
condition  exists,  the  chances  for  successful 
and  meaningful  treatment  on  a  parens  patriae 
basis  are  minimal.  The  essence  of  such  treat- 
ment  is  the  establishment  of  a  nonformal 
adversary  atmosphere  which  is  the  antithesis 
of  adult  criminal  procedure.  .  .  If  information 
secured  by  Juvenile  authorities  is  indiscrimi¬ 
nately  used  as  a  basis  for  imposing  criminal 
responsibility,  Juvenile  courts  cannot  legiti¬ 
mately  complain  if  traditional  criminal  consti¬ 
tutional  standards  are  required  of  them  in  all 
their  proceedings.  Such  a  result  would 
naturally  be  self-defeating  if  there  is  little 
room  for  the  parens  pa triae rela tionship  to  operate 
within  the  narrow  confines  of  standards  evolved 
for  use  in  the  adversary  criminal  setting." 

It  is  clear  from  the  opinion  in  Arbeiter  that  the  parens  patriae 
relationship  does  not  exist  between  police  and  the  child,  but  be¬ 
tween  the  court  and  the  child,  and  that  there  is  a  clear  distinction 
between  the  function  of  the  police  and  the  prosecuting  attorneys 
who  are  responsible  for  solving  and  prosecuting  transgressions 
against  society  and  the  function  of  the  Juvenile  officers  who  are 
responsible  for  the  rehabilitation  of  the  child  and  the  treatment 
of  his  emotional  and  family  problems  where  the  free  exchange  of 
information  and  the  close  relationship  is  important. 

In  reaching  these  conclusions,  we  are  also  persuaded  by  the 
dissenting  opinion  of  Judge  Seiler  in  State  v.  Reagan,  427  S.W.2d 
371  (1968),  in  which  he  stated  at  1 . c .  380 : 

"Anyone  who  has  any  experience  with  children 
knows  how  important  it  is  to  corrective  action 
to  get  after  the  truth  and  to  have  the  confi¬ 
dence  and  the  respect  of  the  child.  Hence¬ 
forth,  however,  any  advisor  of  a  Juvenile  who 

knows  of  this  decision  -  lawyer,  minister, 

relative,  teacher,  friend,  or  whoever  it  may 

be  -  will  advise  a  Juvenile  that  no  matter 

what  assurances  he  receives  from  the  Juvenile 
authorities  he  cannot  safely  tell  them  the 
truth  if  that  involves  him  in  a  criminal  act. 
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because  it  may  well  turn  out  that  what  he 
tells  them  will  wind  up  in  the  hands  of  the 
prosecuting  authorities  'for  the  purposes  of 
inspection,  copy  and  the  use  in  preparation 
of  trial'  against  him.  This  decision  delivers 
a  further  blow  to  the  rehabilitative  aspect 
of  juvenile  court  work.  It  will  keep  Juveniles 
from  speaking  freely." 

In  addition,  we  note  that  Section  211.271  of  the  Juvenile 
Code  was  amended  by  House  Bill  No.  375  of  the  75th  General  Assembly, 
in  particular  Paragraph  3  thereof,  to  read  as  follows: 

"3-  After  a  child  is  taken  into  custody  as 
provided  in  Section  211.131,  all  admissions, 
confessions,  and  statements  by  the  child  to 
the  juvenile  officer  and  juvenile  court  per¬ 
sonnel  and  all  evidence  given  in  cases  under 
the  chapter,  as  well  as  all  reports  and  re¬ 
cords  of  the  juvenile  court  are  not  lawful  or 
proper  evidence  against  the  chMd  and  shall 
not  be  used  for  any  purpose  whatsoever  in  any 
proceedings,  civil  or  criminal,  other  than 
proceedings  under  this  chapter." 

As  a  result,  as  we  stated  above,  we  necessarily  conclude  that 
the  position  of  prosecuting  attorney,  sheriff  or  law  enforcement 
officer  is  such  that  it  is  under  these  decisions  obviously  incom¬ 
patible  and  in  conflict  with  the  function  and  position  of  the 
juvenile  officer  in  this  state. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  prosecuting 
attorneys,  sheriffs  or  other  law  enfoi-cement  officers  occupy  posi¬ 
tions  that  are  incompatible  with  and  in  conflict  w  th  the  position 
of  the  juvenile  officer  under  the  Juvenile  Act,  and  therefore  such 
officers  may  not  serve  as  juvenile  officers  or  deputy  juvenile 
officers . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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OPINION  LETTEK  MO.  142 


Honorable  James  L.  Paul  I  r  I  L  r  U  | 

Prosecuting  Attorney 
McDonald  County  Court  House 
Plnevllle,  Mlsaourl  64856 

Dear  Mr.  Paul: 

This  letter  Is  in  response  to  your  request  for  a  ruling  In 
which  you  Inquired  whether  a  small.  Incorporated,  non-profit 
country  club  and  golf  course,  partially  financed  by  FHA  funds, 
is  the  proper  subject  for  property  tax  assessment. 

There  are  certain  well  established  rules  which  must  guide 
any  determination  of  whether  certain  property  is  exempt  from 
taxation.  Qenerally,  all  property  Is  liable  to  taxation  unless 
specifically  exempted.  Taxation  Is  the  rule,  exemption  Is  the 
exception;  and  claims  for  exemption  are  not  favored  In  the  law. 
Bethesda  General  liospital  y.  State  Tyc  Cogmisslon.  396..S.W.2d 
63l  tMo.  1^6^);  Midwes^ Sible  1  Missionary  Institute  v.  Sestric, 
260  S.W.2d  25  (Mo.  19^3) .  Exemption  statutes  "must  be  strictly 
construed  against  the  taxpayer  and  the  burden  Is  on  the  party 
clalaing  the  exemption  to  establish  clearly  hls  right  thereto. 

In  re  Plrst  Nat.  Safe  Deposit  Co..  173  S.tf.2d  493  (Mo.  Sn  3anc 
1943);  State  y  rel  St.  Louis  Young  Wen's  Christian  Ass’n  v. 
Oehner.  ll  3.W.2d  30  (Mo.  fin  feano  i92t).  Kldvever  such  statutes 
also  should  bo  reasonably  construed  so  as  not  to  curtail  the 
intended  scope  of  the  exemption.  Frisco  Etanloyes*  Hospital 
Ass'n.  V.  State  Tax  Commission,  331  S.W.^d  yfS;  St.  Louis  doapel 
C'enTer  V.'Trole.'THg  'S.V.Tr'g??  (Mo.  1955).  - 

Constitutional  exemption  from  taxation  of  certain  property 
is  granted  by  Article  X,  Section  6  and  Article  III,  Section  43  of 
the  Missouri  Constitution. 
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Article  X,  Section  6  provides: 

All  property,  real  and  personal,  of  the  state, 
coimtles  and  other  political  subdivisions,  and 
non-profit  cemeteries,  shall  be  exempt  from 
taxation;  and  all  property,  real  and  personal, 
not  held  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti¬ 
cultural  societies  may  be  exempted  from 
taxation  by  generalTaw .  All  laws  exempting 
from  taxation  property  other  than  the  property 
enumerated  In  this  article,  shall  be  void. 
(Emphasis  added) 

Article  III,  Section  *13  provides  In  part: 

...  No  tax  shall  be  Imposed  on  land  the 
property  of  the  United  States;  .  .  . 

Implementing  the  constitutional  provisions  of  Section  6 
Article  X,  la  Section  137.100,  RSMo,  which  provides; 

The  following  subjects  are  exempt  from  taxation 
for  state,  county  or  local  purposes: 

(1)  Lands  ar.d  other  property  belonging  to  this 
state ; 

(2)  Lands  and  other  property  belonging  to  any 
city,  county  or  other  political  subdivision  In 
this  state,  Including  market  houses,  town  halls 
and  other  public  structures,  with  their  furniture 
and  equipments  and  on  public  squares  and  lots 
kept  open  for  health,  use  or  ornament; 

(3)  Nonprofit  cemeteries; 

(*»)  The  real  estate  and  tangible  personal  pro¬ 
perty  which  Is  used  exclusively  for  agricultural 
or  horticultural  societies  organized  In  this  state 

(5)  All  property,  real  and  personal  actually 
and  regularly  used  exclusively  for  religious 
worship,  for  schools  and  colleges,  or  for  pur¬ 
poses  purely  charitable  and  not  held  for  pri¬ 
vate  or  corporate  profit,  except  that  the  exemp¬ 
tion  herein  granted  does  not  Include  real  property 
not  actually  used  or  occupied  for  the  purpose  of 
the  organization  but  held  or  used  as  Investment 
even  though  the  income  or  rentals  received  there¬ 
from  is  used  wholly  for  religious,  educational  or 
charitable  purposes. 
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With  these  principles  In  mind,  we  must  conclude  that  the  real 
estate  referred  to  In  your  Inquiry  cannot  be  exempt  unless  found  to 
be  owned  by  the  state  or  federal  government  or  a  political  sub¬ 
division  or.  If  privately  or  corporately  owned,  found  to  be  used 
exclusively  for  religious,  educational  or  charitable  puirposes  and 
not  held  for  private  or  corporate  profit.  The  situation  you  pose, 
therefore,  precludes  exemption  status.  The  mere  fact  that  an 
Incorporated  country  club  finances  the  purchase  of  real  estate  with 
federal  fxmds  does  not  remove  the  ownership  of  property  purchased 
from  the  country  club.  The  property  Is  not  owned  by  the  federal 
government  In  any  sense.  Likewise,  although  the  situation  posed 
presupposes  that  the  country  club  Is  non-profit,  the  further 
requirement  for  exemption  that  It  be  used  exclusively  for  religious, 
educational,  or  charitable  purposes  Is  not  present.  Property  used 
as  a  country  club  and  golf  course  by  members  most  certainly  cannot 
be  said  to  be  used.  In  einy  sense,  for  those  purposes  which  exempt 
property  from  taxation. 

Therefore,  we  must  conclude  that  real  estate  purchased  by  a 
non-profit  corporation  for  the  purpose  of  building  a  country  club 
and  golf  course  for  use  by  members  such  purchase  being  financed 
by  federal  PHA  funds.  Is  subject  to  property  tax  assessment. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


MOTOR  VEHICLES:  When  the  Director  of  Revenue  receives  notice  of 

LICENSES:  forfeiture  of  collateral  under  Section  302.302, 

RSMo  Supp.  1967 >  he  must  assess  the  appropriate 
points.  If  notice  Is  received  that  the  forfeiture  has  been  set  aside 
or  vacated,  the  assessment  of  points  based  on  that  forfeiture  of  col¬ 
lateral  Is  a  nullity  and  all  records  should  be  adjusted  accordingly. 
If  after  setting  aside  the  forfeiture  of  collateral  there  Is  a  con¬ 
viction  of  the  offense,  the  Director  must,  upon  receipt  of  notice  of 
such  conviction,  assess  points  and  take  whatever  additional  action 
that  Is  called  for  by  the  assessment  of  such  points. 
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OPINION  NO.  143 


Honorable  James  E.  Schaffner 
Director 

Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Schaffner: 

This  Is  In  reply  to  your  request  for  an  official  opinion  of  this 
office  concerning  the  dates  used  In  determining  the  number  of  points 
accumulated  for  traffic  violations  and  asking  whether  the  points  are 
to  be  awarded  when  there  Is  a  forfeiture  of  ball,  or  when  a  convic¬ 
tion  follows  when  the  forfeiture  of  ball  Is  set  aside  and  the  person 
appears  In  court  for  trial. 

Section  302.302,  RSMo  Supp.  1967*  establishes  a  point  system  for 
purposes  of  suspension  or  revocation  of  a  motor  vehicle  operator's 
license  and  reads  In  part  as  follows : 

"1.  The  director  of  revenue  shall  put  Into 
effect  a  point  system  for  the  suspension  and 
revocation  of  chauffeurs'  and  operator's 
licenses.  Points  shall  be  assessed  only  after 
a  conviction  or  forfeiture  of  collateral.  *  *  *  " 

Your  question  Is  what  procedure  to  follow  when  notice  Is  received 
of  a  forfeiture  of  collateral  and  then  some  months  or  years  later 
notice  Is  received  that  the  forfeiture  of  collateral  Is  set  aside  and 
a  conviction  has  been  entered  for  the  same  offense.  The  Department  of 
Revenue  has  been  assessing  points  on  notice  of  forfeiture  of  collateral 
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but  has  not  been  able  to  determine  what  it  can  do  with  the  subsequent 
notice  of  conviction  and  setting  aside  of  the  forfeiture  of  collateral 

Section  302.304,  RSMo  Supp.  I967,  provides  for  the  suspension  or 
revocation  of  a  license  depending  on  the  accumulation  of  a  certain 
number  of  points  In  a  certain  period  of  time.  The  procedure  to  be  fol 
lowed  In  the  Instant  situation  naturally  would  affect  the  application 
of  Section  302.304. 

The  procedure  to  be  followed  also  would  affect  the  return  of  a 
license  under  Section  302.309>  RSMo  Supp.  196?^  and  the  reduction  of 
points  under  Section  302. 306,  RSMo  Supp.  1967. 

It  Is  clear  that  under  Section  302.302,  the  Director  of  Revenue 
must  assess  the  appropriate  points  upon  notice  of  forfeiture  of  col¬ 
lateral.  See  Pryor  v.  David,  Mo.,  436  S.W.2d  3* 

Under  the  drivers*  license  law.  Chapter  302,  RSMo,  forfeiture  of 
collateral  is  the  same  as  a  conviction.  Section  302.010(4),  RSMo  Supp 
1967;  Pryor  v.  David,  supra,  l.c.5.  Section  302.010(4)  reads  in  part 
as  follows : 


"(4)  'Conviction',  any  final  conviction;  also  a 
forfeiture  of  bail  or  collateral  deposited  to 
secure  a  defendant's  appearance  in  court,  which 
forfeiture  has  not  been  vacated,  shall  be  equiva¬ 
lent  to  a  conviction,  ♦  *  *  "  CEmphasis  added). 

Forfeiture  of  collateral  and  the  setting  aside  of  the  forfeiture 
for  violation  of  state  misdemeanor  provisions  involving  motor  vehicles 
is  provided  for  in  Supreme  Court  Rule  37.485  which  reads  in  part  as 
follows : 


"  *  * 

"(b)  If  the  person  recognized  does  not  appear 
before  the  magistrate  according  to  the  condition 
of  the  recognizance  the  magistrate  shall  record 
the  default,  but  the  default  may  be  set  aside 
by  the  magistrate  on  the  appearauice  of  the  per¬ 
son  recognized  and  for  good  cause  shown,  at  any 
time  to  which  the  examination  may  be  continued 
by  the  magistrate.  *  *  *  " 

Therefore,  it  is  our  opinion  that  when  the  Director  receives 
notice  that  forfeiture  has  been  set  aside  or  vacated,  the  assessment 
of  points  based  on  that  forfeiture  of  collateral  is  a  nullity  and  all 
records  should  be  adjusted  accordingly. 

Of  course,  the  license  may  have  already  suffered  a  suspension  or 
revocation  but  the  Department  of  Revenue  has  no  power  to  alter  that 
fact.  It  should  be  noted  that  the  licensee  brought  the  situation  upon 
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himself  by  forfeiting  collateral. 

If  after  setting  aside  of  forfeiture  of  collateral  there  Is  a 
conviction  of  the  offense,  it  is  our  opinion  that  the  Director  must, 
upon  receipt  of  notice  of  such  conviction,  assess  points  and  take 
whatever  additional  action  that  Is  called  for  by  the  assessment  of 
such  points. 


CONCUJSION 


It  is  the  opinion  of  this  office  that  when  the  Director  of 
Revenue  receives  notice  of  forfeiture  of  collateral  under  Section 
302.302,  RSMo  Supp.  1967,  he  must  assess  the  appropriate  points.  If 
notice  Is  received  that  the  forfeiture  has  been  set  aside  or  vacated, 
the  assessment  of  points  based  on  that  forfeiture  of  collateral  is  a 
nullity  and  all  records  should  be  adjusted  accordingly.  If  after 
setting  aside  the  forfeiture  of  collateral  there  is  a  conviction  of 
the  offense,  the  Director  must,  upon  receipt  of  notice  of  such  convic¬ 
tion,  assess  points  and  take  whatever  additional  action  that  is  called 
for  by  the  assessment  of  such  points. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


Very  truly  yours, 

JOHN  C.  DANPORTH 
Attorney  General 
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ANSWER  BY  LETTER: 


ASHBY 


March  6,  1970 


L5ITBR  OPSflON  NO.  14^* 


Honorftbla  Leon  N,  Jordan 
Representative  •  Dlatrlot  11 
2348  Rroepeet  Avenue 
Kansas  Cltyj  Missouri  64108 

Dear  Representative  Jordan: 

TTiia  letter  answers  your  Inquiry  as'idng  vhat  conduct  and 
aetlons  are  lawful  for  a  "Social*  Benevolent  or  Fraternal"  As¬ 
sociation  of  police  and  you  refer  to  lobbying]  discussing  work* 
ing  oonditiona  with  the  esqployer  and  fbxmng  eonmittees  to  ia- 
prove  their  lot. 

The  pertinent  statute  Is  Section  103.310*  Senate  Bill  No. 
36*  79th  General  A8seiid>ly  and  reads  as  follows  i 

"Ssployees*  except  police*  deputy  sheriffs* 

Missouri  state  highway  patrolcien*  Missouri 
national  guard*  all  teachers  of  all  Missouri 
schools*  colleges  and  vnlveroitles*  of  any 
public  body  shall  have  the  right  to  fora  and 
join  labor  organisations  and  to  prasent  pro¬ 
posals  to  any  publio  body  relative  to  sala¬ 
ries  and  other  conditions  of  eaployaeut 
through  the  representative  of  their  own  choos¬ 
ing.  No  such  ettqployee  shall  be  discharged  or 
discriminated  a^inat  because  of  his  exercise 
of  such  ri|d>t*  nor  shall  any  person  or  groiq: 
of  persons*  directly  or  indirectly*  by  Intiai- 
dation  or  coercion*  oosipel  or  attespt  to  ooa- 
pel  any  such  eBq>loyee  to  join  or  refrain  from 
joining  a  labor  organisation*  except  that  the 
above  excepted  employees  have  t)W  risHr~Bb 
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Xoim  benevolent .  QZ  MS2=. 

ciatlonfl.  Hem^rshlp  In  auph  a8eo.9iatlona. 
naay  ipt  oe  reatriotyl  on  the  baeis  or  x*aoe« 
cree^ootor»  religion  SL  SimsSS,*^ 

We  note  that  the  statute  aa  amended  remained  the  same  in 
substance  except  that  portion  (which  we  have  underscored)  was 
added  by  the  recent  amendment. 

We  think  it  is  plain  that  the  excepted  eiqployees  (among 
other  things)  are  given  the  right  to  form  and  belong  to  a 
benevolent,  social  or  fraternal  association.  A  similar  ques¬ 
tion  on  representation  by  an  association  of  ei^ployees  vis-a-vis 
the  en^loyer  was  submitted  on  the  original  statute  involving 
national  guard  which  is  also  an  excepted  class  like  the  police. 
There  were  no  changes  in  that  portion  of  the  statute  (Section 
105*310,  V.A.M.S.)  on  an  "associations"  power  to  represent  a 
member  of  an  excepted  class  and/or  bargain  for  them.  This  ex¬ 
ception  has  been  held  constitutional.  See  State  ex  rel.  Missey 
v.  City  of  Cabool,  (Ho.)  44l  S.W.2d  33,  43.  0\ir  Opinion  No. 

283«  dated  December  10,  1968,  addressed  to  Major  Oereral  Adams, 
Jr.,  on  the  national  guard  is  attached.  We  held  there  that  an 
association  could  not  bargain  for  the  national  guardsmen.  It 
is  o\ir  view  that  the  force  and  effect  of  oxir  opinion  (supra)  is 
not  changed  by  the  amendment.  We  conclude,  therefore,  that  a 
social,  benevolent,  or  fraternal  association  of  police  has  no 
authority  to  enter  into  any  written  proposals  with  the  repre¬ 
sentative  of  the  city  which  must  be  presented  to  the  city  for 
action  under  Section  103.320,  V.A.M.S. 

You  asked  if  the  association  could  lobby.  We  see  no  objec¬ 
tions  providing  they  comply  with  the  pertinent  laws  on  lobbying 
such  as  registration  of  its  agent,  etc.  In  this  case,  we  equate 
the  term,  to  "lobby,"  to  be  the  equivalent  of  the  xdght  of  peti¬ 
tion  and  presenting  their  views  to  a  public  officer  or  legisla¬ 
tive  body  as  provided  in  Missouri  Constitution  of  1943,  Article 
I.,  Sections  8,  9,  29,  and  Iftiited  States  Constitution,  Amendment 
I.  'pie  Missouri  Supreme  Court  in  City  of  Springfield  v.  Clouse, 
(Mo.)  206  S.V.2d  339,  342,  dealt  extensively  with  this  z*ight  and 
approved  this  action. 

On  the  subject  of  "forming  committees  to  improve  our  common 
lot,"  we  view  this  as  being  akin  to  the  constitutional  ri^t  of 
petition  that  this  state  has  always  recognized  as  a  constitution¬ 
al  perogative  of  its  citizens.  The  Missouri  Siq;>z*eme  Court  recog¬ 
nized  this  in  City  of  Sprizigfield  v.  Clouse,  (Mo.)  206  S.W.2d  339, 
342,  where  the  subject  is  fully  discussed.  Thus,  we  see  no  objec¬ 
tions  to  the  forming  of  committees  to  improve  the  common  lot  of 
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the  police  Bub,1ect  to  the  limitation  that  such  ootnmitteea  may 
not  present  proposals  to  the  emoloyer  "relative  to  salaries 
and  other  conditions  of  eutDloyment  of  the  employees,"  i.e.,  the 
police,  which  ^soposals  must  be  acted  on  as  provided  in  Section 
105.520,  V.A.N.S. 

Ve  trust  this  responds  to  your  inquiry  and  if  you  have 
further  problems  in  this  area,  please  feel  free  to  submit  them 
to  me. 


Youjro  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Bnelosuret 


Op. No.  265,  Major  Oenei?al  Adame,  Jr.,  12-10-68 


CIRCUIT  CLERKS: 


The  Clerk  of  the  Circuit  Court  of  the  City  of 
St.  Louis  does  not  have  discretionary  authority 
to  invest  funds  deposited  In  the  registry  of 
the  court  in  United  States  Treasury  Notes  under 
Section  483.310,  RSMo  1959. 


OPINION  NO.  145 


March  20,  I97O 


Honorable  Richard  J.  Rabbitt 
Representative  -  District  68 
4340  Forest  Park 
St.  Louis,  Missouri  63108 


Dear  Mr.  Rabbitt: 


This  official  opinion  is  Issued  in  response  to  the  request  con¬ 
tained  in  your  letter  forwarding  a  letter  from  Mr.  Joseph  P.  Roddy, 
Clerk  of  the  Circuit  Court  of  the  City  of  St.  Louis. 

The  question  concerns  the  legal  right  of  the  Circuit  Clerk  of 
the  City  of  St.  Louis  to  Invest  funds  in  his  care  in  United  States 
Treasury  Notes  under  Section  483.310,  RSMo  1959.  Section  483. 310, 
RSMo,  in  pertinent  part  provides  as  follows : 

"The  circuit  clerks  in  counties  of  the  first 
class  are  hereby  authorized  and  empowered  to 
Invest  funds  placed  in  the  registry  of  the 
circuit  court  in  savings  deposits  in  banks 
carrying  federal  deposit  insurance  to  the 
extent  of  the  Insurance  *  *  *  " 


A  prior  opinion  of  this  office  expressed  the  view  that  the 
City  of  St.  Louis  is  a  county  of  the  first  class  insofar  as  concerns 
the  application  of  this  statute  relating  to  investment  of  funds. 
Attorney  General  Opinion  No.  451,  dated  November  13,  I969,  issued 
to  the  Honorable  Richard  J.  Rabbitt. 

Accepted  principles  of  statutory  construction  require  a  finding 
that  the  legislature  intended  to  grant  authority  for  circuit  clerks 
to  invest  funds  "in  savings  deposits  in  banks  carrying  federal  de¬ 
posit  insurance  to  the  extent  of  the  insurance"  only,  and  to  the  ex¬ 
clusion  of  discretionary  authority  to  invest  in  any  other  manner. 

It  is  well  settled  that  the  express  mention  in  a  statute  of  one 
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thing  implies  the  exclusion  of  another;  where  special  powers  are  ex¬ 
pressly  conferred  or  special  methods  are  expressly  prescribed  for 
the  exercise  of  the  power,  other  powers  and  procedures  are  excluded. 
Brown  v.  Morris,  365  Mo. 9^6,290  S.W.2d  16O;  Lancaster  v.  Atchison 
County,  352  Mo. 1039,  I80  S.W.2d  706. 

In  City  of  Hannibal  v.  Minor,  224  S.W.2d  598  (St.  Louis  Court 
of  Appeals),  the  court  said: 

»'  *  *  *  There  is  a  fundamental  principle  of 
construction  which  has  been  recognized  and 
applied  from  time  immemorial  by  our  courts 
to  such  questions  as  we  have  here.  It  is 
embodied  in  the  maxim:  'Expressio  unius  est 
exclusio  alterius'  which  means  that  the  ex¬ 
press  mention  of  one  thing,  person  or  place 
implies  the  exclusion  of  another.  *  *  *  " 

In  Attorney  General  Opinion  No.  223,  dated  October  27,  I969, 
issued  to  Senator  Don  Owens,  it  was  concluded  that  the  Director  of 
Revenue  of  the  State  of  Missouri, as  an  insurer  of  that  portion  of 
the  intangible  personal  property  tax  collected  by  him  for  local 
political  subdivisions  of  the  state,  may  deposit  the  moneys  in  bank 
time  deposit  accounts  which  draw  interest.  It  should  be  observed, 
however,  that  no  statute  similar  to  Section  483.310,  RSMo  1959,  re¬ 
lating  to  circuit  clerks  governs  the  deposit  of  such  moneys  by  the 
Director  of  Revenue.  The  existence  of  the  statute  in  the  present 
case  requires  the  conclusion  reached  herein. 

It  is  our  view  that  the  discretionary  power  given  to  circuit 
clerks  of  first  class  counties  does  not  extend  beyond  the  type  of 
Investments  specifically  set  forth  in  the  statute.  Accordingly,  it 
does  not  extend  to  or  authorize  investment  in  United  States  Treasury 
Notes . 


CONCnJSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  Clerk  of 
the  Circuit  Court  of  the  City  of  St.  Louis  does  not  have  discre¬ 
tionary  authority  to  invest  funds  deposited  in  the  registry  of  the 
court  in  United  States  Treasury  Notes  tinder  Section  483. 310,  RSMo 

1959. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


.  Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


The  General  Assembly  may.  In  Its 
discretion,  set  a  special  election 
date  for  a  vote  on  a  measure  which 
has  been  referred  to  a  vote  of  the 
people  by  a  proper  referendum 
petition. 

OPINION  NO.  146 


January  22,  1970 


Honorable  John  J.  Johnson 
State  Senator,  District  15 
Room  420,  Capitol  Bulldlni; 
Jefferson  City,  Missouri  65101 


Dear  Senator  Johnson: 

This  Is  In  answer  to  your  letter  of  recent  date  In  which  you 
ask  whether  the  General  Assembly  has  the  authority  to  fix  a  date 
for  an  election  on  a  referred  measure  on  a  date  other  than  the 
date  specified  In  the  referendum  petition  requesting  that  the  mea¬ 
sure  be  referred  to  the  people  for  a  vote. 

It  Is  our  view  that  the  General  Assembly  has  the  power  to 
determine  the  date  upon  which  a  vote  Is  to  be  had  at  a  special 
election  when  a  referendum  petition  has  been  presented  to  the 
Secretary  of  State  and  such  petition  has  been  determined  to  be 
sufficient . 

Section  52(b)  of  Article  III  of  the  Constitution  of  Missouri 
Insofar  as  referendum  elections  are  concerned  provides  In  part 
as  follows: 

"...  All  elections  on  measures  referred  to 
the  people  shall  be  had  at  the  general  state 
elections,  except  when  the  general  assembly 
shall  order  a  special  election.  I  I  . " 

(Emphasis  added) 

The  language  of  the  Constitution  appears  to  be  perfectly  clear 
and  specific  In  stating  that  all  elections  on  measures  referred  to 
the  people  are  to  be  held  at  the  general  state  elections,  that  Is 
the  biennial  November  elections  In  even  numbered  years  with  the  ex¬ 
ception  that  the  General  Assembly  does  have  the  discretionary  au¬ 
thority  to  order  a  special  election  on  a  measure  referred  to  the 
people. 

Section  126.020,  RSMo  1959,  protldes  a  suggested  petition  form 
for  the  referendum  to  the  people  on  a  measure  that  has  passed  the 
General  Assembly.  Such  section  provides  that  the  form  set  out 
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ELECTIONS : 
REFERENDUM : 
GENERAL  ASSEMBLY: 
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In  such  section  shall  be  substantially  the  form  of  the  petition  to 
refer  to  a  vote  of  the  people  a  measure  that  has  passed  the  General 
Assembly.  Such  section  provides  as  follows: 

"The  following  shall  be  substantially  the  form 
of  petition  for  the  referendum  to  the  people 
on  any  law  passed  by  the  general  assembly  of 
the  state  of  Missouri: 

WARNING 

It  Is  a  felony  for  anyone  to  sign  any  Ini¬ 
tiative  or  referendum  petition  with  any  name 
other  than  his  own,  or  to  knowingly  sign  his 
name  more  than  once  for  the  same  measure,  or 
to  sign  such  petition  when  he  Is  not  a  legal 
voter. 

PETITION  FOR  REFERENDUM 


To  the  Honorable  . .  Secretary  of 

State  for  the  state  of  Missouri: 

We,  the  undersigned,  citizens  and  legal 
voters  of  the  state  of  Missouri  (and  the 

county  of . ),  respectfully  order  that 

the  senate  (or  house)  bill  No . .  en¬ 
titled  (title  of  law),  passed  by  the  . 

general  assembly  of  the  state  of  Missouri,  at 
the  regular  (special)  session  of  said  general 
assembly,  shall  be  referred  to  the  people  of 
the  state,  for  their  approval  or  rejection,  at 
the  regular  (special)  election  to  be  held  on 

the  .  day  of . .  A.  D.  19 — »  and 

each  for  himself  says :  I  have  personally 
signed  this  petition;  I  am  a  legal  voter  of 

the  State  of  Missouri  and  county  of . . 

my  residence  cuid  post  office  are  correctly 
written  after  my  name. 

Name  . .  Residence  . . 

Post  office  . . 

(If  In  a  city,  street  auid  number.) 

(Here  follow  numbered  lines  for  signatures.)" 

Such  suggested  form  enacted  by  the  legislature  provides  that 
the  petition  can  contain  the  provision  that  the  measure  to  be  re¬ 
ferred  will  be  voted  on  at  a  regular  or  special  election  to  be  held 
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on  a  date  to  be  Inserted  in  the  petition.  The  Constitution  of 
Missouri  In  Section  52(b)  of  Article  III,  supra,  specifically  and 
clearly  specifies  the  elections  at  which  measures  may  be  referred 
to  a  vote  of  the  people  and  states  that  all  such  measures  must  be 
referred  either  at  the  regular  November  biennial  elections  or  at  a 
special  election  to  be  ordered  at  the  discretion  of  the  General  As¬ 
sembly.  No  other  provision  Is  found  In  the  Constitution  for  such 
elections  and  there  Is  no  authority  for  the  legislature  to  enact 
any  legislation  contrary  to  a  clear  specific  constitutional  provi¬ 
sion.  Therefore,  the  suggested  form  of  petition  found  In  Section 
126.120,  Insofar  as  It  purports  to  provide  for  a  specific  election 
date  In  a  petition  for  a  referendum.  Is  beyond  the  power  of  the  leg¬ 
islature  to  enact.  It  follows  that  It  Is  beyond  the  power  of  the 
persons  signing  or  submitting  a  referendum  petition  to  determine 
the  date  of  the  referendum  election. 

In  the  case  of  State  v.  Missouri  Workmen's  Compensation  Com¬ 
mission,  2  S.W.2d  796,  the  Supreme  Court  succinctly  pointed  out 
the  fact  that  the  Constitution  prevails  over  any  contrary  legis¬ 
lative  enactment.  The  court  said  l.c.  799: 

"...  The  voice  of  the  Constitution  Is  stronger 
than  that  of  the  Legislature,  and  stronger  than 
all  of  the  rules  of  construction,  supra,  as 
urged  by  the  Attorney  General  In  behalf  of  the 
commission.  If  there  be  conflict .  both  legis¬ 
lative  acts  and  rules  of  construction  must  fall 
before  unambiguous  and  plain  constitutional 
provisions.  ..." 

In  view  of  the  fact  that  the  Constitution  provides  for  the 
election  dates  for  referred  bills.  It  is  clear  that  the  provision 
In  Section  126.020  purporting  to  authorize  the  setting  of  a  date 
for  a  referendum  election  by  those  signing  or  submitting  the  peti¬ 
tion  Is  unconstitutional.  Invalid  and  void. 

Section  25  of  Article  II  of  the  Constitution  of  North  Dakota 
provides  In  part  as  follows : 

"Each  measure  Initiated  by  or  referred  to  the 
electors,  shall  be  submitted  by  Its  ballot 
title,  which  shall  be  placed  upon  the  ballot 
by  the  Secretary  of  State  and  shall  be  voted 
upon  at  any  state-wide  election  designated  In 
the  petition,  or  at  a  special  election  called 
by  the  Governor.  ..." 

The  Supreme  Court  of  North  Dakota  In  the  case  of  State  ex  rel. 
Frazier  v.  Hall,  197  N.W.  687  held  that  such  constitutional  provi¬ 
sion  did  authorize  the  Governor  to  set  a  special  election  date  for 
the  referendum  election.  The  court  said  l.c.  688: 
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”The  precise  question  presented  upon  this  appeal 
Is  whether  the  Governor  has  the  power,  pursuant 
to  the  constitutional  provisions  quoted,  to  call 
a  special  election  In  advance  of  the  time  desig¬ 
nated  by  petitioning  electors  In  referendum 
petitions.  In  answering  this  question,  we  are 
clearly  of  the  opinion  that  the  language  of  the 
constitutional  provisions  and  Intent  thereof, 
considered  In  connection  with  the  cognate  law, 
contemplated  and  gave  the  power  to  petitioning 
electors  to  designate  In  referendum  petitions 
a  time  when  referred  acts,  not  emergency  mea¬ 
sures,  might  be  submitted  to  the  electors  at 
auny  state-wide  election,  and  also  gave  to  the 
Governor  the  power  to  accelerate  the  time  of 
holding  an  election  upon  such  referred  measures 
by  calling  a  special  election.  These  alterna¬ 
tive  powers  so  granted  to  the  petitioning  elec¬ 
tors  and  to  the  Governor  are  consistent  with 
the  fundamental  theory  of  checks  and  balances, 
and  act  as  checks  one  upon  the  other,  so  that 
the  petitioning  electors.  If  they  so  desire, 
may  fix  the  time  beyond  which  such  election 
may  not  be  deferred,  and,  on  the  other  hand, 
so  that  the  Governor,  If  In  his  Judgment  the 
exigencies  of  the  situation  so  require,  may 
accelerate  the  time  designated  by  calling  a 
special  election." 

Under  the  North  Dakota  Constitution,  of  course,  the  petitioners 
did  have  the  right  to  designate  a  general  election  date  at  which 
the  election  was  to  be  held  on  the  referred  bill,  whereas  the  gene¬ 
ral  biennial  election  date  Is  specifically  set  out  In  the  Missouri 
Constitution  Itself.  The  court  Interpreting  a  constitutional  pro¬ 
vision  similar  to  that  of  Missouri  held  that  the  constitutional 
provision  authorizing  a  special  election  to  be  called  by  the  Governor 
specifically  granted  him  discretionary  authority  to  set  a  special 
election  date  before  the  general  election  designated  In  the  petition. 
Insofar  as  the  Missouri  Constitution  Is  concerned,  of  course,  the 
power  Is  given  to  the  General  Assembly  rather  than  the  Governor  to 
set  the  special  election  date. 

Section  3  of  Article  V  of  the  Constitution  of  Oklahoma  pro¬ 
vides  In  part  as  follows : 

"...  All  elections  on  measures  referred  to 
the  people  of  the  State  shall  be  had  at  the 
next  election  held  throughout  the  State,  ex¬ 
cept  when  the  Legislature  or  the  Governor 
shall  order  a  special  election  for  the  express 
purpose  of  making  such  reference.  ..." 
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In  the  case  of  Simpson  v.  Hill,  263  P.  635,  the  Supreme  Court 
of  Oklahoma  decided  a  case  In  which  It  was  necessary  to  determine 
whether  or  not  a  measure  submitted  by  the  Initiative  was  passed  at 
an  election.  The  facts  as  stated  by  the  court  showed  that  the  Cover 
nor  had  In  Auf^ust  Issued  his  proclamation  under  authority  and  by 
direction  of  the  legislature  calling  a  special  election  for  October 
2  for  a  vote  on  certain  constitutional  amendments  proposed  by  the 
legislature  of  the  state.  After  the  Governor  made  such  proclamation 
setting  a  special  election  date,  Initiative  petitions  were  filed 
proposing  a  certain  measure.  The  Initiated  measure  was  placed  on 
a  ballot  at  the  special  election  and  received  a  majority  vote.  The 
Governor  did  not  Issue  any  proclamation  or  order  directing  that  the 
Initiated  measure  be  voted  on  at  such  election  nor  did  the  legis¬ 
lature  make  any  such  direction.  The  court  held  that  the  Initiated 
measure  was  not  properly  adopted  because  there  was  no  setting  of  a 
special  election  date  at  which  such  Initiative  measure  was  to  be 
submitted  either  by  the  Governor  or  the  legislature.  The  court 
said  l.c.  637: 

”...  The  Legislature  did  not  order  that  this 
Initiated  measure  be  submitted  at  the  said 
election.  Neither  did  the  Governor  Issue  any 
proclamation  or  order  directing  the  submission 
of  the  same  to  the  people  of  the  state  of 
Oklahoma  on  said  date,  or  on  any  other  date 
when  an  election  was  held.  There  being  no 
order  of  the  Legislature,  or  the  Governor,  the 
question  Is,  Did  the  affirmative  vote  In  favor 
of  the  said  Initiative  measure  give  It  any 
force  and  effect  as  law? 

«  «  «  * 

"Sections  2  and  3  of  article  5  of  the  Consti¬ 
tution  deal  with  the  question  of  Initiating 
measures,  suid  referring  same  to  a  vote  of  the 
people.  In  section  3  Is  found  this  language: 

'"All  elections  on  measures  referred  to  the 
people  of  the  state  shall  be  had  at  the  next 
election  held  throughout  the  state,  except 
when  the  Legislature  or  the  Governor  shall 
order  a  special  election  for  the  express  pur¬ 
pose  of  making  such  reference.' 

"It  Is  clear  that  such  Initiative  measures 
must  go  to  the  next  regular  general  election 
held  throughout  the  state,  unless  the  Govern¬ 
or  or  the  Legislature  shall  order  that  It  be 
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submitted  at  a  special  election.  The  election 
of  October  2,  1923>  was  a  special  election. 

"Not  having  been  submitted  at  the  said  special 
election  by  direction  of  the  Governor  or  the 
Legislature,  Initiative  measure  No.  79  was  not 
presented  for  consideration  of  the  people  as 
by  the  Constitution  of  the  state  directed,  and 
It  has  no  force  and  effect.  ..." 

The  Supreme  Court  of  Oklahoma  In  such  case  recognized  the  au¬ 
thority  of  the  Governor  or  the  General  Assembly  to  set  a  special 
election  date  but  held  that  where  no  such  date  had  been  set  the 
measure  could  not  be  adopted  at  the  special  election  for  constitu¬ 
tional  amendments  submitted  by  the  legislature. 

In  the  case  of  Updegraff  v.  Gary,  298  P.2d  404,  the  Supreme 
Court  of  Oklahoma  refused  to  Issue  a  writ  of  mandamus  requiring 
the  Governor  to  designate  the  primary  election  date  as  a  "special 
election"  for  all  Initiative  petitions  and  referred  measures  ac¬ 
cepted  by  the  Secretary  of  State  of  which  the  Governor  had  been 
notified.  The  court  held  that  under  the  Oklahoma  Constitution  the 
Governor  had  a  discretionary  power  to  determine  whether  or  not  he 
would  call  a  special  election  for  the  purpose  of  voting  on  a  mea¬ 
sure  submitted  by  the  Initiative  or  on  a  measure  to  be  referred 
and  that  such  discretion  could  not  be  controlled  by  a  court  but 
could  be  exercised  by  the  Governor  as  he  saw  fit.  The  court  said 
l.c.  406: 


"It  appears  from  the  foregoing  that  the  Govern¬ 
or  may.  In  his  discretion,  call  a  special  elec¬ 
tion  for  the  submission  of  an  Initiated  or 
referred  measure,  or  he  may.  In  his  discretion, 
designate  the  mandatory  primary  election  as  a 
special  election  for  such  purpose.  ..." 

We  believe  from  the  plain  provisions  of  the  Constitution  of 
Missouri  and  the  Interpretation  that  has  been  placed  on  similar 
provisions  In  constitutions  of  other  states  that  the  Missouri  Con¬ 
stitution  Itself  sets  the  election  date  for  referred  measures  as 
the  November  biennial  election  date  or  the  special  election  date 
that  the  General  Assembly  may,  In  Its  discretion,  order  for  any 
referred  measure. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  General  Assembly 
may.  In  Its  discretion,  set  a  special  election  date  for  a  vote  on 
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a  measure  which  has  been  referred  to  a  vote  of  the  people  by 
proper  referendum  petition. 


Yours  very  truly , 

r 


JOHN  C.  DANPORTH 
Attorney  General 


February  3,  1970 


OPINION  LETTER  NO.  14? 
(Answered  by  Letter-Klaffenbach) 


Honorable  James  Russell 
Representative,  25th  District 
700  Bellarntilne  Lane 
Florissant,  Missouri  6303I 

Dear  Representative  Russell: 


!  FI  LFU 

;  //7 


This  letter  Is  In  response  to  your  opinion  request  in  which 
you  ask  whether  or  not  a  school  board  which  furnishes  transporta¬ 
tion  to  and  from  school  for  pupils  living  over  one  mile  from 
school  is  required  to  furnish  such  transportation  to  all  such 
students  or  whether  the  board  may  refuse  to  furnish  transporta¬ 
tion  to  a  kindergarten  student  who  lives  on  a  court  located  be¬ 
yond  the  one-mile  limit.  You  further  advise  that  this  student 
is  the  only  one  on  the  street  that  is  beyond  the  one-mile  dis¬ 
tance  and  that  the  board  does  not  think  that  it  is  feasible  to 
furnish  transportation  for  one  child  and  pass  up  other  children 
on  the  same  street  because  they  do  not  live  over  the  mile  linfiit. 

Section  I67.23I3  RSMo  Supp.  1967,  provides  as  follov^s: 

"Within  all  school  districts  except  metropoli¬ 
tan  districts  the  school  board  shall  provide 
transportation  to  and  from  school  for  all  pupils 
living  more  than  three  and  one-half  miles  from 
school  and  may  provide  transportation  for  all 
pupils  living  one  mile  or  more  from  school. 

When  the  school  board  deems  it  advisable,  or 
when  requested  by  a  petition  signed  by  ten  tax¬ 
payers  in  the  district,  to  provide  transporta¬ 
tion  to  and  from  school  at  the  expense  of  the 
district  for  pupils  living  more  than  one-half 
mile  from  the  school,  the  board  shall  submit 
the  question  at  an  annual  or  biennial  meeting 
or  election  or  a  special  meeting  or  election 
called  for  the  purpose.  Notice  of  the  meeting 
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or  election  shall  be  given  as  provided  In 
section  162.061,  RSMo.  If  two-thirds  of  the 
voters,  who  are  taxpayers,  voting  at  the 
election  or  meeting,  are  In  favor  of  provid¬ 
ing  the  transportation  the  board  shall  ar¬ 
range  and  provide  therefor." 

Section  167.231  of  the  Laws  of  19^3  provided: 

"Within  all  school  districts  except  metro¬ 
politan  districts  the  school  board  shall 
provide  transportation  to  and  from  school 
for  all  pupils  living  more  than  three  and 
one-half  miles  from  school  and  may  provide 
transportation  for  all  pupils  living  one 
mile  or  more  from  school  whether  in  the 
original  district,  or  in  annexed  territory." 

In  State  v.  Sraith,  I96  S.W.II5  (1917),  the  Springfield  Court  of 
Appeals  considered  a  situation  where  a  school  district  was  formed  by 
consolidating  several  school  districts  and  the  children  In  one  area 
were  provided  transportation,  but  not  the  children  in  the  other  areas. 
The  Court  stated  that: 

"  *  *  *  The  whole  district  Is  taxed  to 
create  an  Incidental  fund,  and  if  used  at 
all  for  transportation  it  must  be  used 
without  partiality  or  discrimination.  As 
above  stated,  the  school  directors  were 
transporting  certain  children  out  of  the 
incidental  fund  under  authority  of  a  vote 
which  was  taken  and  the  transportation  of 
children  was  adopted  In  the  district.  It 
thereupon  became  the  duty  of  the  directors 
to  transport  all  the  children  in  the  dis¬ 
trict  falling  without  the  2  1/2-mile  line 
Irrespective  of  their  particular  location." 

In  view  of  this  holding  by  the  Court,  we  are  constrained  to  conclude 
that  when,  as  here,  the  school  board  furnishes  transportation  to 
students  located  over  one  mile  from  the  school,  the  board  must  fur¬ 
nish  such  transportation  to  all  such  students  Irrespective  of  their 
location  and  are  not  permitted  to  discriminate  or  show  partiality. 

In  State  v.  Tompkins,  203  S.W.2d  861  (1947),  the  St.  Louis 
Court  of  Appeals  stated  at  883: 

"[4]  When  transportation  In  a  school  district 
has  been  voted  It  Is  the  duty  of  the  Board  of 
Directors  or  Board  of  Education  to  provide  for 
such  transportation,  providing  money  Is  avail¬ 
able  In  the  Incidental  fund  of  the  district  to 
meet  the  expense  thereof,  and  If  the  Board, 
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without  reasonable  cause  therefor,  fails  to 
provide  transportation,  it  may  be  compelled 
to  do  so  by  mandamus.  However,  this  does 
not  mean  that  the  court  may  by  the  hard  and 
unyielding  writ  of  mandamus  substitute  its 
discretion  for  that  of  the  Board  as  to  the 
means  and  manner  and  sufficiency  and  safety 
of  the  transportation  to  be  furnished.  *  »  ♦  ” 

We  are  also  enclosing  Opinion  No.  21,  dated  March  l8,  I969, 
to  Mr.  Hubert  Wheeler,  which  is  self-explanatory. 


Very  truly  yours. 


Enc Is : 

Op . 21-69-Wheeler 


JOHN  C.  DANPORTH 
Attorney  General 
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Section  369.325,  RSMo  1969, 
not  violate  Article  VI,  Sect  .. 
23  of  the  Missouri  Constitut  J  mi. 
of  19^)5,  and  that  any  municipn i 
or  political  subdivision  of  t.h' 
State  of  Missouri  may  lep;ally  invest  its  funds  in  a  savinf;n  ariu 
loan  association  pursuant  to  those  conditions  set  out  in  pararr- 
1  of  Section  369.325,  n.SMo  1969. 


POLITICAL  SUBDIVISIONS: 
SAVINGS  AND  LOAN: 

COUNTIES : 

CITIES,  TOWNS  AND  VILLAGES: 


OPINION  NO. 


October  5,  19Y0 


Honorable  Zane  White 
Prosecuting  Attorney 
Phelps  County  Court  House 
Rolla,  Missouri  65^01 

Dear  Mr.  White: 


You  requested  this  office’s  opinion  with  regard  to  the  1 - 
lowing  matter: 

"Does  the  Phelps  County  Court  have  authority 
to  Inve.st  county  funds  in  savings  and  loan 
associations.  ..." 

Section  3^6.325,  RSMo  1969,  provides  as  follows: 

"1.  Accounts  of  any  association  doing  busi¬ 
ness  in  Missouri,  whether  chartered  by  the 
state  of  Missouri  or  another  state  or  the 
United  States  of  America,  and  which  holds 
certificlate  of  Insurance  from  the  Federal 
Savings  and  Loan  Insurance  Corporation: 

ft  «  * 

"(3)  Shall  be  legal  Investments  for  funds  of 
any  municipality  or  political  subdivision 
of  the  state  of  Missouri;  .  .  .  . " 

The  above  statute  authorizes  the  investment  which  your  coi-ni 
court  contemplates.  However,  in  Attorney  General's  Opinion  No,  <• 
delivered  March  I6,  1959,  to  Paul  R.  Sims,  then  Supervisor  of  ti.e 
Division  of  Savings  and  Loan  Supervision  of  Missouri,  this  ofiM 
ruled  that  paragraph  (3)  of  Section  369.325,  RSMo  1969,  when  r  .i 
in  conjunction  with  paragraph  1  of  said  section,  was  in  viclatl 
of  Article  VI,  Section  23  of  the  Missouri  Constitution  of  19^5,  a,. 
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that  It  was,  therefore,  unconstitutional  for  a  municipality  or  po¬ 
litical  subdivision  of  the  State  of  Missouri  to  Invest  its  funds  in 
a  savings  and  loan  association.  Article  VI,  Section  23  of  the  Mis¬ 
souri  Constitution  of  19^5  provides: 

"No  county,  city  or  other  political  corpora¬ 
tion  or  subdivision  of  the  state  shall  own 
or  subscribe  for  stock  in  any  corporation  or 
association,  or  lend  its  credit  or  grant  pub¬ 
lic  money  or  thing  of  value  to  or  in  aid  of 
any  corporation,  association  or  Individual, 
except  as  provided  in  this  Constitution." 

For  the  following  reasons.  Opinion  No.  82,  March  16,  1959, 
has  been  withdrawn. 

The  issue  raised  by  your  opinion  request  is  whether  the  in¬ 
vestment  of  these  funds  in  a  Savings  and  Loan  Association  would 
come  within  Article  VI,  Section  23  of  Missouri's  Constitution  which 
provides  that  a  county  may  not : 

"...  own  or  subscribe  for  stock  in  any 
corporation  or  association." 

Thus,  it  must  be  determined  whether  a  deposit  of  money  by  a 
municipality  or  political  subdivision  of  the  State  of  Missouri  in 
a  savings  and  loan  association  constitutes  the  ownership  of  cor¬ 
porate  stock. 

In  the  case  of  In  Re  Estate  of  Morey ,  38  Ill. 2d  575,  232  N.E.2d 
73^  (1967),  the  Supreme  Court  of  Illinois  was  concerned  with  the 
question  of  whether  a  withdrawable  capital  account  in  a  savings  and 
loan  association  was  Jointly  or  Individually  owned.  Under  Illinois 
law,  the  creation  of  Joint  rights  in  a  bank  account  required  the 
execution  of  a  written  agreement  to  that  effect  signed  by  the  parties, 
whereas  in  the  ’case  of  corporate  stock,  the  simple  registration  of 
ownership  on  the  corporation  books  in  the  appropriate  statutory 
language  was  sufficient  to  create  Joint  rights  in  the  stock.  Id . 
at  232  N.E.2d  736.  In  holding  that  the  savings  and  loan  deposits 
were  not  corporate  stock,  the  Illinois  Supreme  Court  noted: 

".  .  .  there  are  important  factual  distinctions 
between  this  certificate  and  a  share  of  cor¬ 
porate  stock  which  mitigate  against  treating 
them  alike.  Whereas  a  share  of  corporate  stock 
may  not  be  Issued  until  consideration  in  the 
amount  of  its  par  or  stated  value  is  received 
.  .  .  ,  the  Instant  certificate  could  be  and 
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was  Issued  with  payment  of  Its  matured  value 
to  be  made  by  Installments  and  the  crediting 
of  association  dividends.  In  addition,  all 
or  part  of  the  capital  paid  in  for  the  certi¬ 
ficate  was  withdrawable  at  will  before  or 
after  full  payment  of  the  matured  value  of 
the  share.  These  factors  unquestionably  in¬ 
dicate  that  the  certificate  cannot  properly 
be  considered  in  the  category  of  a  corporate 
stock  cind  substantiate  our  conclusion,  based 
on  the  statutory  provisions,  that  the  certi¬ 
ficate  represents  a  withdrawable  capital 
account.  .  .  W.  at  737 

In  Porter  v.  Aetna  Casualty  and  Surety  Company,  370  U.S.  159, 

8  L.Ed.2d  407,  82  S.Ct.  1231  (1962),  a  Judgment  creditor  of  an  in¬ 
competent  air  force  veteran  attached  two  accounts  in  a  federal  sav¬ 
ings  and  loan  association  which  had  been  established  by  the  veteran's 
committee  with  funds  received  from  the  Veterans'  Administration  as 
disability  compensation  for  the  veteran.  The  Issue  was  whether  the 
funds  in  the  account  were  exempt  from  attachment  under  38  U.S.C., 
Section  3101(a),  which  provides  that  payments  of  benefits  due  or 
to  become  due  under  any  law  administered  by  the  Veterans'  Administra¬ 
tion  shall  be  exempt  from  the  claim  of  creditors  and  shall  not  be 
liable  to  attachment,  levy  or  seizure  by  or  under  any  legal  or  equit¬ 
able  process  whatever,  either  before  or  after  receipt  by  the  benefi¬ 
ciary.  The  Supreme  Court  noted  that  the  exemption  was  lost  when 
the  funds  "'lost  the  quality  of  money'"  and  were  converted  into 
"permanent  investments."  W.  370  U.S.  at  I60.  Thus,  the  issue 
was  whether  the  money  deposited  in  the  savings  and  loan  association 
lost  the  quality  of  the  monies  and  thus  became  converted  into  a 
permanent  investment.  In  holding  that  the  deposits  retain  the  qua¬ 
lity  of  monies,  the  Supreme  Court  stated: 

".  ...  a  withdrawal  from  the  accounts  here  in¬ 
volved  could  be  made  'as  quickly  as  a  with¬ 
drawal  from  a  checking  account.  .  .  .'  In  ad¬ 
dition,  the  integrity  of  the  deposits  was  as¬ 
sured  by  federal  supervision  of  the  associations 
plus  federal  plus  federal  Insurance  of  the  ac¬ 
counts.  Under  such  conditions  the  funds  were 
subject  to  an  Immediate  and  certain  access  and 
thus  plainly  had  'the  quality  of  moneys'.  ..." 

16.  370  U.S.  at  161-162 

Thus,  the  Supreme  Court  emphasized  that  a  savings  and  loan  ac¬ 
count  was  neither  speculative  nor  a  permanent  Investment  because 
the  account  was  Insured  by  the  FSLIC  and  because  it  was  readily  con¬ 
vertible  into  cash. 
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Finally,  It  should  be  noted  that  In  1969,  the  Seventy-fifth 
General  Assembly  of  the  State  of  Missouri  amended  Section  369-310, 
RSMo  1969,  which  prior  to  the  amendment,  prohibited  an  association 
from  accepting  denosits  of  money  or  agreeing  to  pay  Interest  or  a 
guaranteed  rate  of  dividends.  The  newly  enacted  Section  360.31O, 
RSMo  1969,  provides  in  relevant  part  as  follows: 

.  .An  association  may  raise  capital  in  the 
form  of  such  savings  deposits  or  other  accounts, 
for  fixed,  minimum,  or  Indefinite  periods  of 
time  (all  of  which  are  referred  to  in  this  sec¬ 
tion  as  savings  accounts  and  all  of  which  shall 
have  the  same  priority  upon  liquidation)  as  are 
authorized  ....  Holders  of  savings  accounts 
of  an  association  shall,  to  such  extent  as  may 
be  provided  by  its  by-laws  or  by  regulations  of 
the  supervisor,  be  members  of  the  association, 
and  shall  have  such  voting  rights  and  such  other 
rights  as  are  thereby  provided.  ..." 

Thus,  as  amended.  Section  369-310,  RSMo  1969,  allows  a  savings 
and  loan  association,  when  authorized  by  its  bylaws  or  by  regula¬ 
tion  of  the  supervisor,  to  establish  savings  accounts  for  fixed  or 
indefinite  periods  of  time.  The  specific  prohibition  against  an 
agreement  to  pay  Interest  in  the  prior  statute  was  deleted.  Hov/- 
ever,  this  section  is  an  enabling  section  only  because  it  requires 
that  the  changes  contemplated  may  be  adopted  as  authorized  by  the 
bylaws  of  the  association  or  by  regulation  of  the  supervisor. 

Investments  in  savings  and  loan  association  are  legally  sui 
generis .  Such  investments  do  not  involve  the  risk  of  fluctuation 
associated  with  the  value  of  corporate  stock.  Denosits  in  a  savings 
and  loan  association  are  Insured  by  the  Federal  Savings  and  Loan  In¬ 
surance  Corporation,  which  guarantees  the  security  of  at  least  a 
portion  of  the  .investment.  The  savings  and  loan  Industry  is  regu¬ 
lated  by  Chapter  369,  RSMo  1969,  and  the  regulatory  scheme  contem¬ 
plated  by  this  chapter  is  comparable  to  that  under  which  the  banking 
Industry  is  regulated.  Savings  and  loan  associations  are  restricted 
as  to  the  type  of  Investments  that  may  be  made  with  monies  deposited 
with  them,  the  fiscal  condition  of  the  institution  is  subject  to 
periodic  examination  by  the  regulatory  authorities,  and  the  estab¬ 
lishment  of  new  offices  must  be  approved  by  the  supervisor.  Re¬ 
gulation  is  thus  comparable  to  the  banking  industry  rather  than 
to  industrial  corporations.  It  is  recognized  that  a  depositor  in 
a  savings  and  loan  institution  has  certain  rights  other  than  a  de¬ 
positor  in  a  bank.  For  example,  a  depositor  in  a  savings  and  loan 
association  has  certain  managerial  rights  not  available  to  a  de¬ 
positor  in  a  banking  institution.  Section  369.310,  RSMo  1969.  That 
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a  deposit  in  a  savlnp:s  and  loan  institution  has  ler;al  attributes 
which  differ  from  a  deposit  in  a  bankinr  institution  is,  hov;ever, 
not  controlling.  Rather,  the  distinction  betvfeen  a  deposit  in  a 
savings  and  loan  association  as  compared  to  the  prohibited  invest¬ 
ment  in  Article  VI,  Section  23,  must  be  the  determining  factor. 

In  our  opinion,  the  characteristics  of  a  deposit  in  a  savings 
and  loan  association  are  sufficiently  dissimilar  to  those  of  an  in¬ 
vestment  in  corporate  stock  so  as  not  to  violate  Article  VI,  Sec¬ 
tion  23  of  Missouri's  Constitution.  Thus,  Section  369.325(1)  (3), 
RSKo  1969,  does  not  violate  Article  VI,  Section  23  of  the  Missouri 
Constitution. 


CONCLUSION 

It  is,  therefore,  our  conclusion  that  Section  369.325,  RSMo 
1969,  does  not  violate  Article  VI,  Section  23  of  the  Missouri  Con¬ 
stitution  of  19^5,  and  that  any  municipality  or  political  subdivision 
of  the  State  of  Missouri  may  legally  invest  its  funds  in  a  savings 
and  loan  association  pursuant  to  those  conditions  set  out  in  para¬ 
graph  1  of  Section  369.325,  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  annrove,  v/as  prepared 
by  my  Assistant,  John  C.  Craft. 


JOHN  C.  DANPORTH 
Attorney  General 
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SCHOOLS: 

CONTRACTS : 

SCHOOL  CONTRACTS: 


i , 


1.  The  superintendent’s  contract  was 
automatically  renewed  for  the  I969- 
1970  school  year  pursuant  to  Section 
168.111,  RSMo  1967  Supp.  2.  The 
resolution  of  the  school  board  in 
April  1969  to  extend  the  superintendent’s  contract  for  the  1970- 
1971  school  year  did  not  result  in  a  valid  employment  contract  for 
the  school  year  1970-1971.  3.  The  School  Board  may  refuse  to  renew 

the  superintendent’s  contract  for  the  school  year  1970-1971  in  the 
manner  provided  by  Section  168.111,  RSMo  1967  Supp.  4.  The  extent 
to  which  the  school  board  can  direct  control  and  specify  the  duties 
of  the  superintendent  depends  on  the  terms  of  the  superintendent’s 
contract  and  on  the  provisions  of  Section  168.121,  RSMo  I967  Supp. 
pertaining  to  the  construction  of  such  contracts. 


OPINION  NO.  149 


April  9,  1970 


Honorable  Don  W.  Kennedy 
State  Representative 
One  Hundred  Twelfth  District 
127  West  Austin  Boulevard 
Nevada,  Missouri  64772 


Dear  Representative  Kennedy: 

This  opinion  is  in  response  to  your  request  for  an  official 
ruling  on  six  questions  pertaining  to  the  powers  of  a  six  director 
district  to  contract  with  a  superintendent. 

The  facts  set  forth  in  the  attachment  to  your  opinion  request 
are  as  follows : 

"Nevada  R-5  School  District  is  a  six 
director  school  district.  The  Super¬ 
intendent  of  Schools  has  served  for 
22  years .  He  is  employed  on  a  12 
month  basis  for  a  school  year  com¬ 
mencing  on  July  1st  eind  running  to 
the  following  June  30th. 

"The  school  board  in  the  past  has,  by 
resolutions  from  time  to  time,  extended 
the  superintendent’s  contract  of  em- 
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ployment  one  to  two  years  beyond  the 
current  school  year  in  order  to  protect 
him  from  a  hostile  board  and  to  give 
him  security.  His  salary  has  been  set 
each  spring,  at  the  same  time  as  the 
rest  of  the  school  administrators, 
for  the  coming  year. 

"For  the  last  few  years  the  superinten¬ 
dent  has  presented  the  names  of  teach¬ 
ers  to  be  employed  to  the  Board  for  ap¬ 
proval  and  after  approval  has  handled 
the  preparation  of  contracts  to  be  tend¬ 
ered  the  teachers  on  or  before  May  1st, 
covering  their  re-employment  for  the 
coming  year,  and  has  obtained  the  sig¬ 
natures  of  the  President  of  the  Board 
and  of  the  teacher ."  It ' has  been  the 
practice  of  the  board  to  set  a  salary 
schedule  for  all  teachers  sometime 
prior  to  the  issuing  of  contracts,  usu¬ 
ally  based  on  the  prior  year’s  salaries 
and  then  to  grant  an  increase  to  the 
teachers  after  their  contracts  are  signed, 
conditioned  on  necessary  state  aid  being 
available.  The  teachers  also  have  been 
receiving  supplemental  compensation 
based  on  their  additional  assignments 
beyond  a  regular  teaching  load.  Usu¬ 
ally  the  administrators  salaries  are 
set  at  a  later  meeting  of  the  board 
after  the  regular  teachers  salaries 
have  been  set.  In  recent  years  the 
Superintendent  apparently  has  not  pre-  ' 
pared  a  written  contract  for  himself 
nor  obtained  the  signature  of  the  Pres¬ 
ident  of  the  Board  nor  signed  a  contract 
himself . 

"At  the  meeting  of  the  school  board 
after  the  annual  school  election  to 
certify  the  election  results  and  to 
issue  certificates  of  election  to  the  two 
new  members  of  the  board,  held  on  April 
1,  1969,  the  school  board,  by  formal 
resolution,  extended  the  superintendent’s 
contract  of  employment  for  an  additional 
school  year  beyond  what  had  previously 
been  authorized,  i.e.,  from  July  1,  1970 
to  June  30,  1971.  No  salary  was  set  at 
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this  time.  No  written  contract  was  ever 
tendered  or  signed. 

"In  the  month  of  April,  I969,  the  admin¬ 
istrators  salary  schedule  was  finally 
approved  and  authorized  a  salary  of 
$17,000.00  for  the  superintendent  for 
a  12  month  year  running  from  July.  1, 

1969  to  June  30,  1970. 

"In  October,  1969j  the  school  board  gave 
the  superintendent  a  year's  leave  of 
absence  with  full  pay.  Thereafter  the 
superintendent  tendered  his  resignation, 
conditioned  on  being  paid  his  full  salary 
through  June  30,  1971.  -  No  action  was 
■■  taken  by  the  board  "hhd  in  January, 

1970,  the  superintendent  advised  the 
board  his  resignation  was  withdrawn." 

Based  on  the  foregoing  facts  you  have  asked  the  opinion  of 
this  office  on  the  following  questions : 

"1.  Does  the  superintendent  have  a  con¬ 
tract  of  any  kind  or  was  he  re-employed 
for  the  1969-1970  school  year  because  of 
lack  of  notification  under  R.S.M.  Sec. 

168.111? 

"2.  If  the  superintendent  has  a  contract, 
is  it  for  the  school  year  1969-1970  or  for 
more  than  one  year,  and  at  what  salary? 

"3.  If  the  superintendent  has  a  contract 
for  only  the  school  year  1989-1970,  theri 
can  the  Board  terminate  his  employment 
at  the  end  of  such  school  year  in  the  man¬ 
ner  provided  by  R.S.M.  Sec.  168.111? 

"4.  If  the  superintendent  has  a  contract 
for  more  than  one  year,  can  the  school 
board  change  his  salary  to  whatever 
amount  it  sees  fit  for  the  school  year 

1970-1971? 

"5.  To  what  extent  can  the  board  direct, 
control,  and  specify  the  duties  of  the 
superintendent? 

"6.  If  the  superintendent  has  a  contract 
beyond  the  school  year  1969-1970,  can  the 
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contract  be  terminated  by  the  mutual  con¬ 
sent  of  the  superintendent  and  the  board, 
and  would  the  board  be  authorized  to  pay 
to  the  superintendent  in  lump  sum  settle¬ 
ment  an  amount  equal  to  his  salary  for 
the  balance  of  the  remaining  years  of  his 
alleged  employment,  i.e.,  until  June  30, 
1971?" 


I. 


Renewal  of  the  superintendent’s  contract  is  governed  by  the 
provisions  of  Section  168.111,  RSMo  196?  Supp .  Although  Section  l68. 
Ill  refers  by  its  terms  to  teachers,  "teacher"  is  defined  in  the  first 
paragraph  of  Section  168.111  as  follows: 

"1.  The  word  ’teacher'  for  the  purpose 
of  this  section  means  any  person  employed 
in  the  public  schools  of  this  state  in  a 
position  for  which  certification  is  re¬ 
quired." 

Pursuant  to  the  classification  standards  of  the  State  Board 
of  Education,  a  superintendent  must  hold  a  superintendent’s  certi¬ 
ficate.  Therefore,  Section  168.111  would  govern  a  superintendent’s 
reemployment.  See  the  School  Administrators  Handbook  (State  Board  of 
Education  1969)  pp.  122-123. 

Furthermore,  "teacher"  as  used  in  Section  168.101,  RSMo  1967 
Supp.,  has  been  interpreted  as  including  superintendents.  See 
Lemasters  v.  Wlllman,  28l  S.W.2d  580  (St.L.  Ct.Apps.,  1955).  Al-  - 
though  Section  168.101  pertains  only  to  the  original  employment  of 
a  superintendent  (Section  168.111,  paragraph  2),  there  is  no  indi¬ 
cation  that  superintendents  should  be  Included  in  th^e  definition  of 
"teacher"  In  one  section  but  not  in  the  other. 

Having  determined  that  Section  168.111  governs  the  reemploy¬ 
ment  of  superintendents,  the  pertinent  provisions  of  that  section 
are  as  follows : 

"3.  Each  school  board  having  one  or 
more  teachers  under  contract  shall  notify 
each  teacher  in  writing  concerning  his 
reemployment  or  lack  thereof  on  or  before 
the  fifteenth  day  of  April  of  the  year 
in  which  the  contract  then  in  force 
expires.  Failure  on  the  part  of  a 
board  to  give  the  notice  constitutes 
reemployment  on  the  same  terms  as  those 
provided  in  the  contract  of  the  cur- 
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rent  fiscal  year;  and  not  later  than  the 
first  day  of  May  of  the  same  year  the 
board  shall  present  to  each  teacher  not 
so  notified  a  regular  contract  the  same 
as  if  the  teacher  had  been  regularly 
reemployed. 

*  *  »  . 

"5.  Any  teacher  who  is  Informed  of  reelec- 
tlon  by  written  notice  or  tender  of  a  con¬ 
tract  shall  within  fifteen  days  thereafter 
present  to  the  employing  board  a  written 
acceptance  or  rejection  of  the  employment 
tendered  and  failure  of  a  teacher  to  pre¬ 
sent  the  acceptance  within  such  time  con- 
. Stltutes  a  rejection  of  the  board's  offer." 

Assuming  that  the  superintendent  had  a  valid  contract  for  the 
1968-1969  school  year  and  assuming  that  the  board  had  not  already 
entered  into  a  written  contract  with  the  superintendent  for  the  I969- 
1970  school  year  prior  to  its  meeting  in  early  April,  I969,  the  failure 
of  the  board  prior  to  April  15,  19^9  to  notify  the  superintendent 
that  he  had  or  had  not  been  reemployed  would  have  resulted  in  his 
automatic  reemployment  on  the  same  terms  as  the  I968-1969  contract. 

See  paragraph  3  of  Section  168.111.  Automatic  reemployment  is  only 
for  one  year,  i.e.,  the  school  year  beginning  on  the  following 
July  1.  Magenhelm  v.  Board  of  Education,  3^7  S.W.2d  ^109  (St.L. 
Ct.Apps.,  1961)  and  Williams  v.  School  Dist.  of  Springfield  R-12, 

4-47  S.W.2d  256,  260  (Mo.  Div.  2,  1969). 

II . 

At  the  school  board  meeting  on  April  1,  1969,  the  board  passed 
a  resolution  purporting  to  extend  the  superintendent'' s  contract  for 
the  school  year  1970-1971.  In  our  view  a  valid  contract  for  the 
school  year  1970-1971  did  not  result  from  the  passage  of  this  resol¬ 
ution.  We  have  not  been  advised  that  the  board's  action  was  com¬ 
municated  in  writing  to  the  superintendent  as  required  by  paragraph 
3,  Section  168.111.  Therefore,  although  the  board  may  have  passed 
a  resolution,  a  written  offer  was  never  delivered  to  the  superintendent 
Even  if  such  a  written  offer  was  delivered  to  the  superintendent,  we 
have  not  been  advised  that  the  superintendent  presented  within  15  days 
thereat'ter  a  written  acceptance  of  the  offer.  Not  having  done  so 
"constitutes  rejection  of  the  board's  offer."  Paragraph  5,  Section 
168.111. 

In  view  of  the  fact  that  we  hold  there  was  no  valid  contract 
for  the  1970-1971  school  year,  we  deem  it  unnecessary  to  decide  whether 
the  board  had  the  authority  to  enter  into  such  a  contract  under  these 
circumstances. 
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III. 

Having  determined  above  that  the  superintendent  has  a  con- 
tract  only  for  the  school  year  1969-1970,  it  follows  that  the 
school  board  can  decide  not  to  reemploy  him  for  the  school  year 
beginning  on  July  1,  1970,  if  it  acts  prior  to  April  15,  1970 
pursuant  to  Section  168.111.  J-y/u 


IV. 


determined  that  the  superintendent  has  a  contract  for 
aSsLJ  ms  qSLtloL”  “  necessary  to 


V. 

The  relationship  between  the  superintendent  and  the  board  is 
governed  primarily  by  the  terms  of  the  contract  entered  into  betweL 


.  .  .The  faithful  execution  of  the  rules 
and  regulations  furnished  by  the  board 
shall  be  considered  as  part  of  the  con¬ 
tract  if  the  rules  and  regulations  are 
furnished  to  the  teacher  by  the  board 
when  the  contract  is  made.  If  the 
teacher  fails  or  refuses  to  comply  with 
the  terms  of  the  contract  or  to  execute 
the  rules  and  regulations  of  the  board, 
the  board  may  refuse  to  pay  the  teacher, 
after  due  notice  In  writing  is  given  by 
order  of  the  board,  until  compliance 
therewith  is  rendered.  ..."  ‘ 


VI. 


This  is  not  being  answered  because  we  have  previous Iv 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that: 


1.  Under  the  facts  stated  in  your  opinion  reaup'?t'  -t-ho 

automatlcally^enewerio?  the  W69- 
1970  school  year  pursuant  to  Section  168.111,  RSMo  1967  Supp. 
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2.  Under  the  facts  furnished  in  the  opinion  request,  the 
resolution  of  the  school  board  in  April  I969  to  extend  the  super¬ 
intendent's  contract  for  the  1970-1971  school  year  did  not  result 
in  a  valid  employment  contract  for  the  school  year  I970-1971. 

3.  The  School  Board  may  refuse  to  renew  the  superintendent's 
contract  for  the  school  year  1970-1971  in  the  manner  provided  bv 
Section  168.111,  RSMo  I967  Supp. 

4.  The  extent  to  which  the  school  board  can  direct  control 
and  specify  the  duties  of  the  superintendent  depends  on  the  terms 
of  the  superintendent's  contract  and  on  the  provisions  of. Section 
168.121  RSMo  1967  Supp.  pertaining  to  the  construction  of  such 
contracts. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  D.  Brook  Bartlett. 


Yours  very  truly, 

c 

JOHN  C.  DANPORTH 
Attorney  General 
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Ansv/er  by  letter-Wood 


October  2,  1970 


OPINTOK  LETTER  NO.  150 


Honorable  George  K.  Cook 
State  Representative 
District  No.  162 
P.  0.  Box  37 

Caruthersvllle,  Missouri  63830 
Dear  Representative  Cook: 


You  have  requested  my  opinion  as  to  the  legal  ownership  of 
Wolf  Bayou  in  Pemiscot  County.  We  are  advised  by  the  Missouri 
Geological  Survey  that  Wolf  Bayou,  In  Sections  3  and  4,  Township 
19  North,  Range  13  East,  was  In  all  probability  at  one  time  a  chan¬ 
nel  but  not  necessarily  a  navigable  channel  of  the  Mississippi  Riv¬ 
er.  The  Lower  Mississippi  Division  of  the  Corps  of  Engineers  in¬ 
forms  us  that  In  1820,  upon  Missouri's  entry  into  the  Union,  Wolf 
Bayou  was  probably  not  a  navigable  stream  but  Instead  a  minor  drain¬ 
age  channel  useful  only  to  very  small  boats. 


The  title  to  lands  underlying  navigable  waters  was  reserved  to 
the  respective  states  upon  their  admission  to  the  Union  (United 
States  V.  State  of  Oregon,  295  U.S.  1,  6,  l4,  79  L.Ed.  1267,  1270, 
127^  (193*1)).  Whether  or  not  particular  waters  are  navigable  is 
a  federal  question  (United  States  v.  State  of  Oregon,  supra .  79 
L.Ed.  at  127*1).  In  the  case  Just  cited,  the  United  States  Supreme 
Court  concluded  that  three  natural  lakes  auid  their  connecting  chan¬ 
nels  were  not  navigable  when  Oregon  was  admitted  to  the  Union  In 
1859 »  and  tliUB,  the  beds  of  these  bodies  of  water  did  not  belong 
to  the  State  of  Oregon. 

"The  evidence,  taken  as  a  whole,  clearly  es¬ 
tablishes  the  flat  topography  of  the  disputed 
area,  the  shallow  water  without  defined  banks. 

Ice  bound  from  three  to  four  months  of  the  year, 
the  separation  of  areas  covered  by  water  of  suf¬ 
ficient  depth  to  float  boats,  the  presence  of 
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tules  and  other  forme  of  water  vegetation,  a  dry 
season  every  year,  and  frequent  dry  years  during 
which  Mud  and  Hax*ney  Lakes  are  almost  entirely 
without  water,  and  Ladce  Malheur  Is  reduced  to 
a  relatively  few  acres  of  disconnected  ponds 


surrounded  by  mud.  These  conditions  preclude 
the  use  for  navigation  of*  the  area  In  question. 
In  Its  natural  and  ordinary  condition,  accor^ 
Ing  to  the  customary  modes  of  trade  or  travel 
over  water,  and  establish  an  absence  o^  that 
capacity  for  general  and  common  usef^uiness  Tor 
piOToses  of  trade  yid  commerce  which  is  essen¬ 
tial  to  navigability.  ...  At  most  the  evidence 
shows  such  an  occasional  use  of  boats,  sporadic 


and  Ineffective,  as  has  been  observed  on  lakes, 
streams  or  ponds  large  enough  to  float  a  boat, 
but  which  nevertheless  were  held  to  lack  navi¬ 


gable  capacity.  ..."  (Emphasis  added)  (United 
States  V.  Oregon,  supra ,  79  L.Ed.  at  1278) 


The  plat  of  the  original  United  States  Survey  of  Township  19 
North,  Range  13  East,  dated  April  21,  1848,  recites  that  It  Is  based 
on  surveys  conducted  In  1820-1821  for  the  outer  boundaries,  and  1847 
for  the  subdivision  and  various  meander  lines.  The  l820-lo21  sur¬ 
vey  would  have  Included  the  north  line  of  Section  3  and  the  plat 
reflects  no  body  of  water  along  this  line.  The  1847  survey  of  the 
subdivision  lines  for  Sections  3  and  4  Is  reflected  on  the  plat  to 
show  a  lake  that  Is  approximately  centex*ed  on  the  West  Quarter  Cor¬ 
ner  of  Section  3  -  East  Quarter  Corner  of  Section  4  and  a  narrow 
bayou  traversing  the  line  between  Sections  3  and  4  south  of  the 
lake.  The  1956  Edition,  United  States  Army  Corps  of  Engineers 
Portagevllle  Quadrangle  topographic  map  shows  the  1847  lake  as  a 
dry  ground  depression  and  a  body  of  water  extending  from  the  north 
line  of  Section  3  In  a  south  and  west  arc  to  the  west  line  of  Sec¬ 
tion  4,  designated  Wolf  Bayou.  This  body  of  water  Is  not  Indicated 
on  the  1847  plat,  and  we  conclude  that  Wolf  Bayou,  as  It  exists  to¬ 
day,  was  not  "navigable  water"  at  the  time  of  Missouri's  admission 
to  statehood. 


"To  meet  the  test  of  navigability  as  under¬ 
stood  In  the  American  law  a  water  course  should 
be  susceptible  of  use  for  purposes  of  commerce 
or  possess  a  capacity  for  valuable  floatage  In 
the  transportation  to  market  of  the  products 
of  the  country  through  which  it  runs.  It  should 
be  of  practical  usefulness  to  the  public  as  a 
public  highway  In  Its  natural  state  and  without 
the  aid  of  az*tlflolal  means.  A  theoretical  or 
potential  navigability,  or  one  that  Is  temporary. 


-2- 


Honorable  George  M.  Cook 


precarious,  and  unprofitable.  Is  not  sufficient. 

While  the  navigable  quality  of  a  water  course 
need  not  be  continuous,  yet  It  should  continue 
long  enough  to  be  useful  and  valuable  In  trans¬ 
portation;  and  the  fluctuations  should  come  re¬ 
gularly  with  the  seasons,  so  that  the  period  of 
navigability  may  be  depended  upon.  Mere  depth 
of  water,  without  profitable  utility,  will  not 
render  a  water  course  navigable  In  the  legal 
sense,  so  as  to  subject  It  to  public  servitude, 
nor  will  the  fact  that  It  Is  sufficient  for 
pleasure  boating  or  to  enable  hunters  or  fisher¬ 
men  to  float  their  skiffs  or  canoes.  To  be 
navigable  a  water  course  must  have  a  useful 
capacity  as  a  public  highway  of  transportation. 

.  .  ."  (Harrison  v.  Plte,  lfl8  Fed.  781,  783- 
78k  (8th  Clr.  1906)) 

Being  nonnavlgable  waters ,  the  underlying  land  could  be  dis¬ 
posed  of  like  any  other  lands  by  the  United  States.  Carlton's 
Abstracts  of  the  Pemiscot  County  land  records  show  that  the  United 
States  made  the  following  dispositions  In  Sections  3  and  4,  Town¬ 
ship  19  North,  Range  13  East: 

(1)  Direct  entry  of  Wl/2,  SWl/4,  Section  4, 
by  John  P.  Faust;  September  12,  1848 

(2)  Direct  entry  of  SEl/4,  SWl/4,  Section  4, 
by  Elisabeth  Lee;  October  8,  1849 

(3)  Direct  entry  of  NEl/4,  SWl/4,  Section  4, 
by  W.  W.  Outlaw;  October  l4,  1849 

(4)  Direct  entry  of  Nl/2,  NWl/4,  Section  3, 
by  Joseph  Labuxlen;  December  4,  1849 

(5)  Swampland  Patent  No.  3,  August  22,  I856, 
to  State  of  Missouri:  SEl/4,  Section  4; 

E  Fractional  1/2,  Section  3;  Lot  1,  NWl/4, 

Section  3;  SWl/4,  Section  3 

(6)  Swampland  Patent  No.  16,  March  13*  I878,  to 
State  of  Missouri:  NE  Fractional  Part  of 
SEl/4,  Section  3;  Fractional  Part  of  NEl/4, 

Section  3 

The  State  of  Missouri  In  turn  Issued  swampland  patents  to 
Pemiscot  County,  pursuant  to  present  Sections  241.010,  et  seq, 
RSMo,  In  Sections  3  and  4,  Township  19  North,  Range  13  East  as 
follows: 
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Swampland  Patent  No.  16,  March  1,  I870,  to 
Pemiscot  County;  E  Fractional  1/2,  Section  3; 

Lot  1  of  NWl/i|,  Section  3;  SMl/k  of  Section  3; 

SEl/^1  of  Section 

Thus,  any  Interest  held  by  the  State  of  Missouri  to  the  title 
to  the  land  underlying  the  major  portions  of  Wolf  Bayou,  as  the 
Bayou  is  located  in  the  1956  Portageville  Quadrangle  map,  was  di¬ 
vested  in  1870.  The  course  of  this  title  since  then  could  only  be 
determined  upon  preparation  and  examination  of  abstracts  of  title 
to  the  property. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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ROADS  AND  BRIDGES: 


A  county  which  acquires  a  road  less 
than  30  feet  wide  by  prescription 
pursuant  to  Section  228.190,  RSMo 
Supp.  1967,  cannot  take  private  land 
from  adjoining  landowners  in  order  to 
widen  said  road  without  instituting 
proceedings  in  the  Circuit  Court. 


OPINION  NO.  152 


July  10,  1970 


Honorable  Kenneth  R.  Babbit 
Prosecuting  Attorney 
Stone  County  Court  House 
Box  185 

Galena,  Missouri  65656 

Dear  Mr.  Babbit: 

This  is  in  reply  to  your  request  for  an  official  opinion 
from  this  office.  Your  request  reads  as  follows: 

".  .  .There  has  been  a  road  located 
in  the  southern  part  of  Stone  County 
which  has  been  used  by  the  public  for 
over  10  years  and  public  money  has 
been  expended  on  the  maintenance  of 
said  road  for  over  10  years.  It  ap¬ 
pears,  then,  that  this  is  a  legally 
established  public  road  under  Sec. 

228.190. 

"The  roadbed  on  said  road  has  never 
been  over  12  to  1^  feet  wide,  and  the 
landowner  adjacent  to  the  road,  who, 
incident ly,  owns  on  both  sides  of 
said  road,  has  fenced  on  both  sides 
of  said  road  leaving  a  distance 
between  fences  of  only,  about,  20 
feet . 

"Query:  Under  229.010,  all  public 
roads  shall  not  be  less  than  30  feet 
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in  width. 

"Can  the  County  Court  of  Stone  County, 
or  the  road  district  in  which  area  the 
road  lies,  widen  this  road  and  cause 
the  fences  of  the  landowner  to  be  set 
back  15  feet  from  the  center  line  of 
the  now  existing  road  so  as  to  con¬ 
stitute  a  30  foot  road  right-of-way 
without  instituting  any  proceedings 
in  said  County  Court  or  Circuit  Court." 

It  is  our  understanding  that  no  order  of  the  County  Court  was 
ever  entered  establishing  this  road  but  that  such  road  was  legally 
established  by  use  by  the  public  for  ten  years  continuously  and  upon 
which  road  there  was  expended  public  money  for  ten  years. 

A  county  road  acquired  by  the  public  by  prescription  gives 
the  public  use  only  of  the  land  actually  used  for  road  purposes. 
Eckerle  v.  Perry,  297  S.W.  42^,  ^25  (Spr.Ct.App.  1927).  Further¬ 
more,  in  the  case  of  State  ex  rel  McIntosh  v.  Haworth,  124  S.W. 2d 
653,  (Spr.Ct.App.  1939),  the  court  stated: 

"...  under  the  statutes  of  Missouri, 
no  highway  could  be  established  as  a 
public  highway  by  prescription  since 
1887  unless  public  money  or  labor 
had  been  expended  on  it  and  in  order 
to  establish  a  highway  as  a  public 
highway  by  prescription  where  there 
has  been  no  expenditure  of  public 
money  or  labor  thereon  there  must 
be  proof  of  adverse  user  for  the  stat¬ 
utory  period  of  ten  years  prior  to 
1887.  ..."  Id.  at  654. 


Therefore,  the  highway  referred  to  in  your  request  has  been 
acquired  by  Stone  County  by  prescription.  Where  a  road  is  acquired 
by  a  county  by  prescription,  the  public  has  a  right  only  to  that 
portion  actually  used  or  maintained  by  the  county.  Hall  v.  Flagg 
Special  Road  Dist.,  296  S.W.  l64  (Spr.Ct.App.  1927).  fn  the  case 
of  Eckerle  v.  Perry,  supra. ,  the  court  stated: 

".  .  .When  the  public  acquires  a 
right  to  a  roadway  by  prescription 
that  right  extends  only  to  the  land 
actually  used  for  road  purposes.  It 
is  entirely  different  when  a  road 
has  been  established  by  condemnation 
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or  statutory  dedication.  In  that 
event  the  public  has  the  right  to 
the  entire  road  so  condemned  or  ded¬ 
icated  regardless  of  whether  or  not 
the  entire  width  of  the  road,  as  es¬ 
tablished,  is  actually  used  for 
travel.  ...”  at  425. 

In  addition,  in  the  case  of  Drydale  v.  Kiser,  413  S.W.2d  506, 
Mo.  1967,  the  court  considered  the  effect  of  Section  229.010,  RSMo 
1959,  on  Section  228.190  RSMo  Supp.  1967,  and  said: 

"Leslie  V.  Mathewson,  and  in  partic¬ 
ularly  in  State  v.  Lewis,  the  roads 
were  far  less  than  30  feet  wide — 

* [a]ll  public  roads  in  this  state 
which  hereafter  may  be  established 
shall  not  be  less  than  thirty  feet 
in  width,’  RSMo  1959,  §  229.010,  7. 

A.M.S.  The  point  was  not  made  in 
those  cases  as  it  is  here  that  'no 
public  road  can  be  less  than  30  feet 
in  width’  but  the  appellants  only  cite 
the  statute  and  that  is  not  in  Itself 
sufficient  to  demonstrate  that  a  public 
road  created  under  the  statute  Involved 
here,  §  228.190,  is  invalid  merely  be¬ 
cause  its  dimensions  do  not  meet  the 
standard.  ...”  at  509. 

Therefore,  it  seems  clear  that  Stone  County  could  maintain  a 
road  acquired  by  prescription  which  is  less  than  30  feet  wide.  Ac¬ 
quisition  by  prescription  pursuant  to  Section  228.190  RSMo  Supp.  1967, 
does  not  give  the  County  the  right  to  take  up  to  30  feet  of  land  from 
the  adjacent  landowners  without  condemnation  proceedings. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a  county  which 
acquires  a  road  less  than  30  feet  wide  by  prescription  pursuant  to 
Section  228.190,  RSMo  Supp.  1967,  cannot  take  private  land  from  ad¬ 
joining  landowners  in  order  to  widen  said  road  without  instituting 
proceedings  in  the  Circuit  Court. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  ray  Assistant,  Harvey  M.  Tettlebaum. 


Yours  very  ifrul^,  ^ 
OHN  C.  DANFORTH 


Attorney  General 
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A  new  political  party  which  received 
more  than  two  percent  of  the  vote 
cast  in  the  last  general  election 
(November  5»  1968)  for  its  statewide 
candidate  is  an  "established  political 
party"  and  entitled  to  participate 
in  the  August  1970  primary  elections 
in  the  state  and  its  political  sub¬ 
divisions  . 


OPINION  NO.  153 
April  1,  1970 


Honorable  0.  William  Weier 
Prosecuting  Attorney 
Jefferson  County 
P.  0.  Box  2^16 

Hillsboro,  Missouri  63050 
Dear  Mr.  Weier: 

This  is  in  reply  to  your  request  for  an  official  opinion 
from  this  office  as  follows: 

"...  [U]nder  these  Statutes  [Sec. 

120.140,  RSMo  1959]  on  definitions  has 
the  American  Party  who  had  no  gubernatorial 
or  local  candidates  running  for  office 
become  an  established  political  party  and 
thereby  removed  Itself  from  the  requirement 
of  refiling  of  petition  as  required  under 
Section  120.160,  R.S.Mo." 

Your  second  question  is  as  follows: 

"...  [D]oes  the  1969  amendment  [of 
Section  120.160]  requiring  a  second 
election  to  become  an  established  political 
party  affect  the  status  of  the  American 
Party  even  though  the  statute  was  enacted 
after  the  American  Party  had  become  an 
established  party,  keeping  in  mind  Section 
120.140,  after  the  1968  general  election 
under  the  1953  law  [Section  120.160,  RSMo 
1959]." 


ELECTIONS : 
POLITICAL  PARTIES: 
PRIMARY  ELECTIONS: 
CANDIDATES: 
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Your  third  question  is  as  follows: 

”...  [I3f  you  find  that  they  [the 
American  Party]  are  an  established 
political  party,  whether  they  are 
established  as  a  State  wide  political 
party  entitled  to  file  for  any  office 
or  as  a  political  party  depending  on 
the  vote  In  each  district  or  political 
subdivision  and  entitled  to  file  for 
only  those  offices.” 

Under  Section  120.160,  RSMo  1959,  which  was  In  effect  until 
October  13,  1969*  the  American  Party  qualifies  as  an  "established 
political  party.”  Section  120.160,  RSMo  1959  provided  as  follows: 


"1.  Any  group  of  persons  hereafter  desir¬ 
ing  to  form  a  new  political  party  throughout 
the  state,  or  In  suiy  political  subdivision 
greater  than  a  county  and  less  than  the  state, 
shall  file  with  the  secretary  of  state  a 
petition,  as  hereinafter  provided,  and  any 
group  of  persons  hereafter  desiring  to  fonn 
a  new  political  party.  In  any  county  shall 
file  such  petition  with  the  county  clerk; 
and  any  group  of  persons  hereafter  desiring 
to  form  a  new  political  party  In  any  political 
subdivision  less  than  a  county  shall  file 
such  petition  with  the  clerk  or  board  of 
election  commissioners  of  such  political  sub¬ 
division,  as  the  case  may  be.  Any  such 
petition  for  the  formation  of  a  new  political 
party  throughout  the  state,  or  In  any  district 
or  political  subdivision  as  the  case  may  be, 
shall  declare  as  concisely  as  may  be  the 
Intention  of  the  signers  thereof  to  form  a 
new  political  party  In  the  state,  district 
or  political  subdivision;  shall  state  In  not 
more  than  five  words  the  name  of  the  proposed 
political  party;  shall  contain  a  complete  list 
of  candidates  of  all  offices  to  be  filled  In 
the  state  or  district  or  political  subdivision, 
as  the  case  may  be,  at  the  next  ensuing  election 
then  to  be  held;  and.  If  the  new  political  party 
shall  be  formed  for  the  entire  state,  shall  be 
signed  by  a  number  of  qualified  voters  In  each  of 
the  several  congressional  districts  which  shall 
equal  one  per  cent  of  the  total  number  of  votes 
cast  In  such  district  for  governor  at  the  next 
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preceding  gubernatorial  election,  or  by 
a  number  of  qualified  voters  in  each  of 
one-half  of  the  several  congressional  dis¬ 
tricts  which  shall  equal  two  per  cent  of 
the  total  number  of  votes  cast  in  such 
district  for  governor  at  the  next  preceding 
gubernatorial  election.  If  the  new  political 
party  shall  be  formed  for  any  district  or 
political  subdivision  less  than  the  entire 
state,  the  petition  shall  be  signed  by 
qualified  voters  equaling  in  number  not 
less  than  two  per  cent  of  the  number  of  voters 
who  voted  at  the  next  preceding  general  elec¬ 
tion  in  the  district  or  political  subdivision 
in  which  such  district  or  political  subdivi¬ 
sion  voted  as  a  unit  for  the  election  of 
officers  to  serve  its  respective  territorial 
area. 

"2.  The  filing  of  such  petition  shall  con¬ 
stitute  the  political  group  a  new  political 
party,  for  the  purpose  only  of  placing  upon 
the  ballot  at  the  next  ensuing  election  the 
list  of  party  candidates  for  offices  to  be 
voted  for  throughout  the  state,  or  for  offices 
to  be  voted  for  in  the  district  or  political 
subdivision  less  than  the  state,  as  the  case 
may  be,  under  the  name  of,  and  as  candidates 
of  such  new  political  party.  If,  at  the 
ensuing  election,  any  candidate  or  candidates 
of  the  new  political  party  shall  receive  more 
than  two  per  cent  of  all  votes  cast  at  such 
election  in  the  state,  or  two  per  cent  of  the 
total  vote  cast  in  any  district  or  political 
subdivision  of  the  state,  as  the  case  may  be, 
then  such  new  political  party  shall  become 
an  established  political  party  within  the 
state  or  within  the  district  or  political 
subdivision,  as  the  case  may  be,  under  the 
provisions  of  the  laws  regulating  the  nomina¬ 
tions  of  established  political  parties  at 
state  primary  elections  as  now,  or  hereafter 
may  be  in  force . 

"3.  Any  such  petition  shall  be  filed  at  the 
same  time  and  shall  be  subject  to  the  same 
requirements  and  provisions  that  are  here¬ 
inafter  contained  in  regard  to  the  nomina¬ 
tion  of  any  other  candidate  or  candidates 
by  petition." 
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Since  in  the  November,  1968,  general  election  the  American 
Party  candidate  for  President  received  11.  of  the  total  vote 
cast  in  the  State  for  President  (1969-70  Official  Manual,  State 
of  Missouri ,  page  1195),  the  American  Party  became  an  "established 
political  party”  under  Section  120.160(2)  quoted  above. 

The  Seventy-Fifth  General  Assembly  amended  Section  120.160 
by  passage  of  Senate  Bill  No.  135  which  became  effective 
October  13,  1969.  This  Section  as  amended  provides  in  part  as 
follows: 


'’5*  The  filing  of  a  valid  petition  shall 
constitute  the  political  group  a  new  polit¬ 
ical  party,  for  the  purpose  only  of  placing 
upon  the  ballot  at  the  next  election  the 
list  of  party  candidates  for  offices  to  be 
voted  for  throughout  the  state,  or  for  offices 
to  be  voted  for  in  the  district  or  political 
subdivision  less  than  the  state,  as  the  case 
may  be,  under  the  name  of,  and  as  candidates 
of  such  new  political  party.  If,  at  the 
election  immediately  following  the  election 
at  which  the  names  of  the  candidates  of  the 
party  first  appear  on  the  ballot,  any  candi¬ 
date  or  candidates  of  the  new  political  party 
shall  receive  more  than  two  percent  of  all 
votes  cast  at  such  election  in  the  state,  or 
two  percent  of  the  total  vote  cast  in  any 
district  or  political  subdivision  of  the  state, 
as  the  case  may  be,  then  the  new  political 
party  shall  become  an  established  political 
party  within  the  state  or  within  the  district 
or  political  subdivision,  as  the  case  may  be, 
under  the  provisions  of  the  laws  regulating 
the  nominations  of  established  political  parties 
at  state  primary  elections  as  provided  by  law, 
except  that  if  in  any  ensuing  election  the 
party  falls  to  have  a  candidate  or  falls  to 
receive  two  percent  of  the  total  votes  cast 
at  such  election  in  the  state,  district  or 
political  subdivision,  as  the  case  may  be, 
the  party  shall  no  longer  be  deemed  an  estab¬ 
lished  party. 

Article  I.  Section  13,  of  the  Constitution  of  Missouri, 
provides: 


"That  no  ex  post  facto  law,  nor  law  impairing 
the  obligation  of  contracts,  or  retrospective 
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In  Its  operation,  or  making  any  Irrevocable 
grant  of  special  privileges  or  Immunities, 
can  be  enacted.”  (Emphasis  added.) 

In  the  case  of  Lucas  v.  Murphy,  3^8  Mo.  1078,  156  S.W.2d 
686  (19^1),  the  Supreme  Court  of  Missouri  defined  retroactive 
or  retrospective  laws  as  "those  which  take  away  or  Impair  vested 
rights  acquired  under  existing  laws,  or  create  a  new  obligation. 
Impose  a  new  duty,  or  attach  a  new  disability  In  respect  to 
transactions  or  considerations  already  past."  (at  690).  More¬ 
over,  "Statutes  will  not  be  held  to  affect  transactions  which 
antedate  them,  unless  the  Intention  of  the  Legislature  for  them 
to  retroact  is  clear,  and  especially  Is  this  the  rule  when 
the  opposite  construction  would  render  a  statute  unconstitu¬ 
tional  and  void."  Supreme  Council  of  the  Royal  Arcanum  v. 
Heltzman,  140  Mo.  App .  'S'.'W.  "62tl“dWr: — EaTer 

cases  hold  that  a  law  Is  said  to  be  "retroactive  only  when  It 
Is  applied  to  rights  acquired  prior  to  Its  enactment."  Barblerl 
V.  Morris,  315  S.W.2d  711,  71^  (Mo.  1958). 

It  Is  clear  that  amended  Section  120.160  acts  only  prospec¬ 
tively.  To  hold  otherwise  would  call  Into  question  the  Consti¬ 
tutionality  of  this  section.  Therefore,  the  pre-existing  status 
of  the  American  Party  as  an  "established  political  party"  under 
the  previous  Section  120.160  Is  not  affected  by  the  enactment 
of  Senate  Bill  135. 

Under  Section  120.160,  RSMo  1959,  once  the  American  Party 
became  established  "within  the  state",  persons  had  a  right  to 
file  for  the  next  primary  election  (August,  1970)  as  candidates 
for  elective  office  under  the  designation  of  the  American  Party. 
Had  any  persons  so  filed  between  November  5,  1968,  and  October  13, 
1969,  their  candidacy  for  nomination  under  the  Amerlcaui  Party 
designation  clearly  and  unquestionably  would  be  valid.  The 
question  arises  as  to  whether  the  amended  Section  120.160  would 
prevent  filing  for  the  August,  1970  primary  of  candidates  under 
the  American  Party  designation  after  October  13,  1969. 

The  established  status  of  the  American  Party  originates 
from  Section  120.160  RSMo  1959.  Under  that  section,  the  American 
Party  became  an  "established  political  party  within  the  state 
.  .  .  under  the  provisions  of  the  laws  regulating  the  nominations 
of  established  political  parties  at  state  primary  elections  as 
now,  or  hereinafter  may  be  In  force." 
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The  right  of  any  person  to  file  In  the  August,  1970,  primary 
as  candidate  for  nomination  under  the  American  Party  designation 
became  vested  as  of  November  5*  1968,  the  date  on  which  the 
American  Party  obtained  Its  status  as  an  "established  political 
party,"  To  hold  otherwise  would  call  Into  question  the  consti¬ 
tutionality  of  amended  Section  120.160  under  Article  I,  Section 
25  of  the  Constitution  of  Missouri  guarauiteelng  the  right  of 
every  eligible  person  to  become  a  candidate  for  an  office. 
Prelsler  v.  City  of  St.  Louis.  322  S.W.2d  7^8  (Mo.  1959). 

CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the  American 
Party  Is  an  established  political  party  In  the  State  of  Missouri 
and  all  political  subdivisions  of  the  State  for  the  purpose  of 
nominating  candidates  at  the  August,  1970  primary  since  said 
party  received  more  than  two  percent  of  the  vote  cast  for 
president  and  vice  president  at  the  November,  1968  election. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  Harvey  M.  Tettlebaum. 

Very  truly  yours, 

JOHN  C.  DANPORTH 

Attorney  General 
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COUNTY  TREASURER  AND 
COLLECTOR : 

TOWNSHIP  ORGANIZATION: 


It  Is  the  duty  of  the  county  treasurer, 
ex  officio  collector,  In  a  county  of 
township  organization  to  collect  de¬ 
linquent  personal  property  taxes  under 
Section  1^0.730,  RSMo  1959- 


OPINION  NO.  155 


March  20,  1970 


Honorable  Franklin  D.  Holder 
Prosecuting  Attorney 
Dunklin  County  Court  House 
Kennett ,  Missouri  63857 

Dear  Mr.  Holder: 

This  Is  In  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"The  Dunklin  County  Treasurer,  ex  officio 
collector,  has  requested  that  I  obtain  an 
opinion  on  the  following  question: 

'In  counties  where  township  organizations 
exist,  such  as  Dunklin  County,  does  the 
County  Treasurer,  ex  officio  collector, 
have  the  duty  under  Revised  Statute  140. 

730,  to  collect  or  attempt  to  collect 
dellnauent  personal  taxes,  In  relation  to 
Sections  139-320,  350,  360  and  370."' 

Dunklin  County  is  under  township  organization. 

Section  139-^20  RSMo  requires  the  township  collector  on  the  t 

first  Monday  of  March  of  each  year  to  make  settlement  of  his  ac-  ^ 

counts  with  the  county  court,  for  state,  county,  school  and  town-  * 

ship  taxes  and  pay  over  to  the  county  treasurer,  ex  officio  col¬ 
lector,  all  the  moneys  remaining  In  his  hands  collected  by  him  on 
state  emd  county  taxes  auid  "make  hls  return  of  all  delinquent  or 
unpaid  taxes,  as  required  by  law,  and  make  oath  before  the  court  that 
he  has  exhausted  all  the  remedies  required  by  law  for  the  collection 
of  such  taxes". 


FILED 
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Section  5^.280  RSMo  1959  provides: 

"The  county  treasurer  of  counties 
having  adopted  or  which  may  here¬ 
after  adopt  township  organization 
shall  be  ex  officio  collector,  and 
shall  have  the  same  power  to  collect 
all  delinquent  personal  property  taxes, 
licenses,  merchants'  taxes,  taxes  on 
railroads  and  other  corporations,  the 
delinquent  or  nonresident  lands  or  town 
lots,  and  to  prosecute  for  and  make  sale 
thereof,  the  same  that  Is  now  or  may 
hereafter  be  vested  In  the  county  col¬ 
lectors  under  the  general  laws  of  this 
state.  The  ex  officio  collector  shall, 
at  the  time  of  making  his  annual  settle¬ 
ment  In  each  year,  deposit  the  tax  books 
returned  by  the  township  collectors  In 
the  office  of  the  county  clerk,  and  with¬ 
in  thirty  days  thereafter  the  clerk  shall 
make.  In  a  book  to  be  called  'the  back 
tax  book,'  a  correct  list.  In  numerical 
order,  of  all  tracts  of  land  and  town  lots 
which  have  been  returned  dellnquet  by  said 
collectors,  and  return  said  list  to  the  ex 
officio  collector,  taking  his  receipt  there¬ 
for  . " 

Under  this  statute,  the  county  treasurer,  ex  officio  collector. 
In  a  county  under  township  organization  has  the  same  duties  and  au¬ 
thority  for  collecting  delinquent  personal  property  taxes  as  a  county 
collector  In  counties  not  under  township  organization. 

Sections  140.730  RSMo  1959  to  140.750  provides  the  method  for 
the  collection  of  delinquent  personal  taxes  by  the  county  collector. 
The  county  collector  Is  required  to  notify  the  delinquent  taxpayer 
by  mall  that  the  taxes  assessed  against  him  are  due  and  If  not  paid 
within  30  days  an  act  will  be  brought  to  collect  the  Scime.  The 
provision  of  this  statute  authorizes  the  county  collector  to  sue  and 
recover  personal  Judgment  against  the  taxpayer.  It  does  not  authorize 
the  township  collector  to  sue.  State  ex  rel  Hlbbs.  v.  McGee  44  S.W.2d 
36. 
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Answer  by  letter-Wood 


Febrocrj^  1>70 


OPINION  LETTER  NO.  157 


I  FILED  1 

I  I 

Honorable  James  A.  Noland,  Jr. 

State  Senator  -  District  33  '  '  / 

Osage  Beach,  Mlssoixri  65065  1 

I  .  -  • 

Dear  Senator  Noland: 

You  have  asked  for  my  opinion  as  to  the  right  of  the  Missouri 
Legislature  to  authorize  the  State  Park  Board  to  convey,  either  In 
sale  or  trade,  real  property  constituting  the  Lake  of  the  Ozarks 
State  Park. 

This  real  property  was  conveyed  by  the  United  States  Acting 
Secretary  of  the  Interior  to  the  State  of  Missouri  by  Quit-Claim 
Deed  dated  October  10,  19^6.  The  authority  for  this  conveyance 
vaa  16  U.S.C.A.  §S^59r-*»59t .  This  Act  of  Congress  required  that 
the  conveyance  be  conditioned  on  use  of  the  property  by  the  State 
of  Missouri  "exclusively  for  public  park,  recreational,  and  con¬ 
servation  purposes,"  with  title  and  right  of  possession  reverting 
to  the  United  States  upon  a  finding  by  the  Secretary  of  the  Inte¬ 
rior  that  the  State  of  Missouri  had  failed  to  comply  with  this  con¬ 
dition  for  a  period  of  more  than  three  years  (IS  U.S.C.A.  $4591). 

In  1950,  Congress  granted  the  Secretary  of  the  Interior  power  to 
authorize  the  State  of  Missouri  to  "exchange  or  otherwise  dispose" 
of  this  real  property  when  to  do  so  would  "facilitate  the  adminis¬ 
tration"  and  "consolidate  the  holdings"  of  such  lands.  (I6  U.S.C.A. 
$459u).  Before  the  State  of  Missouri  may  so  exchange  or  dispose 
of  any  of  the  lands,  the  Secretary  of  the  Interior  must  execute  a 
release  upon  terms  and  conditions  that  will  Insure  use  of  newly 
acquired  lands  for  exclusive  public  park,  recreation,  and  conser¬ 
vation  purposes.  (I6  U.S.C.A.  $459u). 


Accordingly,  It  Is  my  opinion  that  ‘^he  Qeneral  Assembly  nay 
only  authorize  the  State  Park  Board  to  sell  or  trade  lands  in  the 
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Lake  of  the  Ozarks  State  Park  after  the  release  required  by  Con¬ 
gress  has  been  obtained  from  the  Secretary  of  the  Interior. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  Oeneral 
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ANSWER  BY  LETTER:  Sikes 


March  27,  1970 


OPINION  LETTER  NO. 


Ms.  Jean  Casey 

Executive  Secretary 

Hisaouri  State  Board  of  Cosmetology 

1302  Vest  Dunklin  Boulevard 

Jefferson  City.  Mlssovirl  65101 

Dear  Ms.  Casey: 


Ff  1  LF  U  1 

i  1 

I  /-S'/  ; 


This  will  acknowledge  receipt  of  3rour  opinion  request  dated 
January  29,  1970.  The  Issue  presented  Is  whether  or  not  the  State 
Board  of  Cosmetology  can  require  a  fifteen  dollar  fee  to  retake 
the  state  board  examination  after  the  person  has  failed  said  exam* 
inatlon. 

Section  329,060  provides  In  part: 

**1.  Every  person  desiring  to  practice  any  of 
the  occupations  provided  for  In  this  chapter 
shall  file  with  the  state  board  of  cosmetology 
a  written  application,  under  oath,  on  a  form 
prescribed  and  supplied  by  the  boaxd.  and  shall 
submit  proof  of  the  required  age.  educational 
quail  float  Ions,  and  of  good  moral  character  to* 
gather  with  a  fee  of  fifteen  dollars  made  pay* 
able  to  the  director  of  revenue." 


This  subsection  provides  that  every  person  who  flies  a  written 
application  shall  tender  a  fee  of  fifteen  dollars.  This  substo* 
tion  doas  not  limit  tha  flftean  dbllar  fee  to  a  parson  who  Is 
Baking  an  initial  application.  Chapter  329«  RSMo  aakes  no  refer* 
ence  to  a  parson  who  has  fallad  tha  initial  exasilnatlon  and  who 
desires  to  rataka  the  examination.  As  a  eonaequenee.  the  State 
Board  of  Cosmetology  can  require  a  person  who  has  failed  the 
examination  to  reflle  a  written  application  together  with  the 
necessary  eradentials  and  a  fee  in  the  amount  of  fifteen  dollars. 


Ns.  Jssn  Csssy 


CONCLaSION 

It  is  ths  opinion  of  this  offios  that  ths  Ststs  Board  of 
Cosastology  can  rsquira  an  additional  fiftsan  dollar  fas  to  ra- 
taka  tha  stata  board  axanination. 

Tours  vary  truly* 


JOHN  C.  DANFORTH 
Attomay  Oanaral 
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ELECTIONS:  1.  The  county  clerk  or  board  of  election 

COUNTY  CLERK:  commissioners  shall  designate  the  polling 

places  which  will  be  used  for  all  elec¬ 
tions,  Including  school  elections,  taking 
place  on  April  7,  1970.  2.  The  school  board  has  no  power  to  require 

that  only  one  of  the  polling  places  in  the  school  district  designated 
pursuant  to  requirements  of  Section  111.111  will  be  used  for  voting  on 
school  Issues.  3-  The  county  clerk  or  board  of  election  commissioners 
shall  designate  the  Judges  and  clerks  in  each  polling  place.  The 

Judges  and  clerks  designated  by  the  county  clerk  or  board  of  election 
commissioners  pursuant  to  paragraph  2  of  Section  111.111  shall  conduct 
the  election  of  April  7,  1970  for  all  subdivisions  involved.  5.  The 
school  district  has  no  power  to  designate  polling  places  in  the  rural 
areas  of  the  school  districts  in  addition  to  those  designated  pursuant 
to  paragraph  1  of  Section  111.111. 


OPINION  NO.  161 


March  4,  1970 


Honorable  Floyd  E.  Lawson 
Prosecuting  Attorney 
Monroe  County  Court  House 
Paris,  Missouri  65275 

Dear  Mr.  Lawson: 


FILED 


This  letter  is  in  response  to  your  request  for  the  official 
opinion  of  this  office  on  a  number  of  questions  pertaining  to 
recently  enacted  election  laws.  Specifically,  your  questions 
were  as  follows: 

"The  Superintendent  of  Schools  of  the 
Paris  R-II  School  District  has  come  to 
me  with  some  questions  with  regard  to 
a  conflict  in  the  general  election 
statutes  as  set  out  in  Chapter  111, 

RSMo,  1959,  as  amended,  aind  Chapter 
162,  which  governs  the  elections  in 
school  districts. 

"The  Superintendent  has  these  specific 
questions : 


Honorable  Floyd  E.  Lawson 


"1.  Is  It  mandatory  that  the  school 
district  designate  the  City  polling 
places  as  polling  places  for  the 
school  election? 

"2.  If  the  answer  to  question  1  is 
affirmative,  must  the  school  district 
provide  ballots  at  each  of  the  City 
precincts  or  designate  only  one  of 
them  to  vote  on  school  Issues? 

"3.  If  the  answer  to  question  1  is 
affirmative,  who  selects  the  judges 
and  clerks? 

Assuming  the  answer  to  question  1 
is  affirmative,  does  the  school  district 
provide  separate  Judges  and  clerks  at 
the  voting  precincts  or  does  one  set  of 
Judges  and  clerks  serve  in  dual  capac¬ 
ities  for  city  and  school? 

"5‘  May  the  school  district  continue 
to  provide  polling  places  in  the  rural 
areas  of  the  school  district?" 

After  you  wrote  your  opinion  request,  the  legislature  desig¬ 
nated  April  7,  1970  as  the  date  for  a  statev^ride  special  election  on 
the  Income  tax  bill.  Therefore,  after  consulting  with  you  over  the 
telephone,  we  have  taken  the  liberty  of  revising,  somewhat,  your 
opinion  request  to  make  it  applicable  to  this  changed  situation. 

Before  answering  your  questions  numbered  1  through  5,  we 
must  determine  whether  the  elections  to  be  held  on  April  7,  1970, 
are  governed  by  Section  111.111  V.A.M.S.  (I969-7O  Supp.)  or  par¬ 
agraph  1  of  Section  162.371  V.A.M.S.  (1969-70  Supp.). 

Section  111.111  reads  as  follows: 

"1.  Notwithstanding  any  other  provisions 
of  law,  whenever  any  general,  primary 
or  special  election  and  elections  held 
by  a  school,  fire  or  sewer  district, 
municipality  or  other  political  sub¬ 
division  are  held  on  the  same  day,  the 
county  clerk,  board  of  election  com¬ 
missioners  or  other  official  having 
authority  over  general  elections,  shall 
designate  one  polling  place  for  the 
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several  elections  in  each  precinct  or 
district  in  the  political  subdivision  in 
which  the  elections  are  held. 

”2.  The  county  clerk,  board  of  election 
conunlssloners  or  other  proper  official 
shall  designate  the  election  officials 
in  each  polling  place  who  shall  conduct 
the  election  for  all  subdivisions  in¬ 
volved  . 

"3.  Any  person  falling  or  refusing  to 
comply  with  the  provisions  of  this  sec¬ 
tion  is  guilty  of  a  misdemeanor." 

Paragraph  1  of  Section  162.371  provides: 

"All  elections  in  six-director  districts 
shall  be  by  ballot,  except  that  the 
board  nay  direct  the  use  of  voting 
machines  in  any  or  all  precincts  at  an 
election  when  the  machines  are  avail¬ 
able.  Convenient  polling  places  within 
the  district  shall  be  designated  by  the 
board  for  all  elections.  If  there  is 
more  than  one  incorporated  city  or 
town  within  the  school  district,  there 
shall  be  at  least  one  polling  place 
in  each  city  or  town.  When  a  dis¬ 
trict  Includes  any  city.  Incorporated 
town  or  other  political  subdivision 
which  holds  an  election  on  the  same 
day  on  which  the  school  election  is 
held,  the  county  clerk,  board  of 
election  commissioners  or  other 
official  having  authority  over  gen¬ 
eral  elections  in  the  city,  town, 
political  subdivision  and  school  dis¬ 
trict  shall,  whenever  feasible,  desig¬ 
nate  one  polling  place  for  both  the 
school  district  and  the  city,  town  or 
political  subdivision  election  in  each 
precinct  or  district  within  the  city, 
town  or  political  subdivision  and 
shall  designate  the  election  officials 
in  each  precinct  who  shall  conduct  the 
election  for  all  subdivisions  Involved. 
The  board  of  education  shall  designate 
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polling  places  for  voters  who  reside 
outside  the  corporate  limits  of  cities, 
towns  or  other  political  subdivisions 
which  hold  elections  at  the  same  time 
as  school  elections." 

Section  111.111  Is  specifically  applicable  to  the  situation 
where  a  statewide  special  election  and  elections  held  by  other 
polltlclal  subdivisions  are  being  held  on  the  same  day.  On  the 
other  hand,  paragraph  1  of  Section  162.371  applies  when  a  scnool 
district  holds  Its  election  on  the  same  day  as  general  elections 
In  the  city,  town  or  other  political  subdivision  Included  within 
the  school  district.  It  Is  the  opinion  of  this  office  that  Sec¬ 
tion  111.111  Is  by  Its  terms  the  statute  which  pertains  to  the 
situation  which  exists  on  April  7,  1970  l.e.  where  a  special  state¬ 
wide  election  Is  being  held  at  the  same  time  as  elections  In  local 
political  subdivisions.  Where  applicable  to  an  election  situation. 
Section  111.111  must  apply  "[n]otwlthstandlng  any  other  provisions 
of  law  .  .  .  ."  Therefore,  we  conclude  that  where  the  provisions  of 
Section  162.371  conflict  with  Section  111.111,  the  latter  section 
controls  on  April  7,  1970. 

Having  determined  that  Section  111.111  Is  the  controlling 
statute  for  the  election  on  April  7>  1970,  we  now  turn  to  the  five 
questions  about  which  you  inquire. 


1. 


When  Section  111.111  applies,  "the  county  clerk,  board  of 
election  commissioners  or  other  official  having  authority  over  gen¬ 
eral  elections  shall  designate  one  polling  place  for  the  several 
elections.  ..."  Based  on  this  language,  we  conclude  that  the 
official  in  your  county  having  authority  over  general  elections  is 
required  by  this  statute  to  designate  the  polling  places  which  will 
be  used  Jointly  by  all  political  subdivisions  holding  elections  on 
April  7,  1970. 


2. 

We  Interpret  this  question  to  be  whether,  after  the  proper 
official  has  designated  the  polling  places,  the  school  district  can 
then  designate  only  one  of  these  polling  places  within  the  confines 
of  the  school  district  as  the  place  at  which  school  Issues  will  be 
voted  upon.  We  see  no  Justification  for  such  an  Interpretation  of 
Section  111.111.  Vie  believe  that  the  primary  objective  of  the  legis¬ 
lature  in  enacting  Section  111.111  was  to  prevent  a  voter  from  having 
to  go  to  a  number  of  polling  places  on  election  day  to  vote  on  all 
of  the  propositions  presented  by  the  state  and  political  subdivisions 
In  which  he  lives.  To  achieve  this  purpose,  the  legislature  has 
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directed  that  a  voter  need  only  go  to  one  polling  place  to  cast 
all  ballots  to  which  he  is  entitled.  To  permit  a  school  district 
to  designate  as  polling  places  for  school  matters  only  certain 
of  the  polling  places  chosen  by  the  official  having  authority  over 
general  elections  would,  in  the  opinion  of  this  office,  be  contrary 
to  the  Intention  of  Section  111.111.  The  authority  granted  to  the 
school  board  in  Section  162.371  to  choose  polling  places  for  school 
elections  conflicts  with  the  terms  of  Section  111.111.  As  previ¬ 
ously  demonstrated.  Section  111.111  controls  the  situation  on  April 
7,  1970.  Therefore,  we  conclude  a  school  board  may  not  designate 
as  polling  places  for  the  school  election  to  be  held  on  April  7, 
1970,  only  certain  of  the  polling  places  designated  in  the  school 
district  by  the  proper  official  under  Section  111.111. 


3. 


Paragraph  2  of  Section  111.111  grants  to  the  ''county  clerk, 
boara  of  election  commissioners  or  other  proper  official  the  power 
to  designate  the  election  officials  in  each  polling  place  'vjao 
shall  conduct  the  election  for  all  subdivisions  involved" .  There¬ 
fore,  the  official  designated  under  Section  111.111  should  select 
the  judges  and  clerks  for  each  polling  place  designated  by  him. 

4. 

Paragraph  2  of  Section  111.111  provides  that  the  election 
officials  appointed  by  the  official  having  authority  over  general 
elections,  "shall  conduct  the  election  for  all  subdivisions  in¬ 
volved".  Therefore,  it  is  the  opinion  of  this  office  that  the 
election  officials  appointed  by  the  county  clerk,  board  of  elec¬ 
tion  commissioners  or  other  proper  official  shall  conduct  the 
election  for  all  subdivisions  holding  elections  on  April  7,  1970. 


5. 


Section  111.111  provides  that  the  county  clerk,  board  of 
election  commissioners  or  other  official  having  authority  over 
general  elections  shall  designate  one  polling  place  for  the 
several  elections  in  "each  precinct  or  district  in  the  political 
subdivision  in  which  the  elections  are  held".  Therefore,  we 
believe  that  it  is  the  duty  of  the  officials  named  in  the  first 
paragraph  of  Section  111.111  to  com.ply  with  this  direction  and 
that  the  school  district  has  no  authority  to  designate  additional 
polling  places. 
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CONCLUSION 


It  Is  the  conclusion  of  this  office  that  the  election  to  be 
held  on  April  7,  1970,  Is  governed  by  the  provisions  of  Section 
111.111  V.A.M.S.  (1969-70  Supp.)  rather  than  the  provisions  of 
Section  162.371  V.A.M.S.  (1969-70  Supp.)  Insofar  as  these  sections 
conflict . 

Furthermore,  It  Is  the  opinion  of  this  office  that  pur¬ 
suant  to  the  requirements  of  Section  111.111: 

1.  The  county  clerk  or  board  of  election  commissioners 
shall  designate  the  polling  places  which  will  be  used  for  all 
elections.  Including  school  elections,  taking  place  on  April  7, 

1970. 


2.  The  school  board  has  no  power  to  require  that  only  one 
of  the  polling  places  In  the  school  district  designated  pursuant  to 
requirements  of  Section  111.111  will  be  used  for  voting  on  school 
Issues . 


3.  The  county  clerk  or  board  of  election  commissioners 
shall  designate  the  judges  and  clerks  In  each  polling  place. 

The  judges  and  clerks  designated  by  the  county  clerk  or 
board  of  election  commissioners  pursuant  to  paragraph  2  of  Section 
111.111  shall  conduct  the  election  on  April  7,  1970  for  all  sub¬ 
divisions  Involved. 

5.  The  school  district  has  no  power  to  designate  polling 
places  In  the  rural  areas  of  the  school  district  In  addition  to 
those  designated  purusant  to  paragraph  1  of  section  111.111. 

The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  assistant,  D.  Brook  Bartlett. 


e 

JOHN  C.  DANFORTK 
Attorney  General 


Yours 
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Answer  by  letter-Wleler 


February  9,  1970 


OPINION  LETTER  NO.  l62 


Mr.  Gene  Sally,  Director 
Department  of  Community  Affairs 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Sally: 

This  Is  In  response  to  your  request  for  a  supplement  to  Opinion 
Letter  No.  512,  written  to  you  on  December  19,  19o9,  In  which  this 
office  expressed  the  opinion  that  a  municipal  housing  authority,  or¬ 
ganised  under  the  provisions  of  Chapter  99  of  the  Revised  Statutes 
of  Missouri,  Is  Included  under  the  provisions  of  House  Bill  No.  2  of 
the  First  Extraordinary  Session  of  the  75th  General  Assembly  and 
that  bonds  Issued  by  said  authority  may  be  sold  at  not  less  than 
ninety-five  percent  of  par  and  may  tear  Interest  at  a  rate  not  ex¬ 
ceeding  eight  percent  If  sold  at  public  sale  pursuant  to  the  notice 
qualifications  of  Section  99.150,  subsection  2,  RSMo  1959. 

In  your  latest  letter,  you  raise  the  following  questions: 

"1.  'May  a  municipal  housing  autorlty  sell 
bonds  to  the  Federal  Government  at  private 
sale  at  a  rate  In  excess  of  f)%  but  less  than 
8^  under  the  provisions  of  Section  99.150  (2), 

RSMo  1959  since  said  housing  authorities  are 
given  broad  powers  under  Section  99.210,  RSMo 
1959  to  secure  federal  assistance?' 

"2.  'Are  land  clearance  for  redevelopment  au¬ 
thorities,  organised  under  the  provisions  of 
Section  99.306  to  99.660,  RSMo  1959,  Included 
under  the  provisions  of  House  Bill  No.  2,  First 
Extraordinary  Session  of  the  Seventy-fifth  Gen¬ 
eral  Assembly?"* 
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With  raspeot  to  your  first  question,  it  is  our  opinion  that  a 
municipal  housing  authority  cannot  sell  bonds  to  the  federal  govern¬ 
ment  at  private  sale  at  a  rate  in  excess  of  six  percent  but  less  than 
eight  percent.  Although  Section  99.210,  RSMo  1959,  generally  pro¬ 
vides  that  a  municipal  authority  may  do  any  and  all  things  necessary 
or  desirable  to  secure  the  financial  aid  or  cooperation  of  the  federal 
govezninent  in  the  undertaking,  construction,  maintenance  or  opera¬ 
tion  of  any  housing  project  by  such  authority,  this  does  not  super¬ 
sede  or  take  precedence  oyer  Section  99.150,  RSMo  1959,  which  speci¬ 
fically  deals  with  the  bonds  of  a  Tnunicioal  housing  authority  and 
the  Interest  rates  thereon.  Prior  to  the  passage  of  House  Bill  No. 

2,  Section  99.150  provided  that  municipal  housing  authority  bonds 
could  not  bear  interest  at  a  rate  exceeding  six  percent.  As  noted 
in  Opinion  Letter  No.  512,  Section  99.150,  RSMo  1959,  was  repealed 
to  the  extent  that  it  was  in  conflict  with  House  Bill  No.  2  with 
respect  to  the  interest  rate  on  municipal  housing  authority  bonds. 
House  Bill  No.  2  clearly  requires  that  bonds  bearing  an  Interest 
rate  In  excess  of  six  percent  must  be  sold  at  public  sale  after 
giving  reasonable  notice  of  such  sale. 

With  respect  to  your  second  question,  it  is  our  opinion  that 
land  clearance  for  redevelopment  authorities,  orranlxed  under  the 
provisions  of  Section  99.300  to  99.660,  RSMo  1959,  are  Included 
under  the  provisions  of  House  Bill  No.  2,  First  Extraordinary  Ses¬ 
sion  of  the  75th  General  Assembly.  The  reasoning  used  to  deteirmlne 
that  rounlolpal  housing  authorities  are  included  under  the  provisions 
of  House  Bill  Ho.  2  in  Opinion  Letter  No.  512  is  sufficient  to  govern 
this  matter  by  analogy.  Section  99.^20,  RvSMo  1959,  provides  that 
a  land  clearance  for  redevelopment  authority  shall  "...  consti¬ 
tute  a  public  body  corporate  and  politic,  exercising  public  and  es¬ 
sential  governmental  functions,  and  having  all  the  powers  necessary 
or  convenient  to  carry  out  and  effectuate  the  purposes  and  provi¬ 
sions  of  this  law,  ..."  This  comes  within  the  meaning  of  the 
terms  "municipality,  political  subdivision  or  district  of  this 
state"  as  used  in  House  Bill  No.  2,  and,  therefore,  it  is  our  view 
that  House  Bill  No.  2  was  meant  to  apply  to  land  clearance  for  re¬ 
development  authorities  as  well  as  the  other  political  subdivisions 
listed  in  the  body  of  said  bill. 

Also,  using  the  same  reasoning  that  we  used  in  Opinion  Letter 
No.  512,  it  is  our  opinion  that  Section  99.^90,  RSMo  1959,  was  re¬ 
pealed  by  implication  to  the  extent  that  the  provisions  thereof  are 
inconsistent  with  the  provisions  of  House  Bill  No.  2.  Therefore, 
it  is  our  view  that  a  land  clearance  for  redevelopment  authority 
organised  under  the  provisions  of  Chapter  99  of  the  Revised  Statutes 
of  Missouri,  is  included  under  the  provisions  of  House  Bill  No.  2 
of  the  First  Extraordinary  Session  of  the  75th  General  Assembly  and 
bonds  Issued  by  said  authority  may  be  sold  at  not  less  than  ninety- 
five  percent  of  par  and  may  bear  interest  at  a  rate  not  exceeding 
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eight  percent  If  sold  at  public  sale  pursuant  to  the  notice  quali¬ 
fication  of  Section  99.^90,  RSMo  1959. 

Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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TAXATION  (CITIES,  The  sales  tax  returns  made  to  the 

TOWNS  &  VILLAGES):  state  director  of  revenue  for  city 

TAXATION  (SALES):  sales  taxes  are  confidential  and 

not  open  to  public  Inspection. 


OPINION  NO.  163 

March  l8,  1970 


Mr.  James  E.  Schaffner 
Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Schaffner: 

This  Is  In  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"On  page  seven  of  the  above  Bill,  line 
13,  It  states  that  the  records  shall 
be  open  to  the  Inspection  of  officers 
of  the  city  and  public.  Is  this  In  con¬ 
flict  with  the  provisions  contained  In 
Section  to  l^lH.SlO  RSMo  covering 

state  sales  tax? 

"Page  six  of  this  Bill,  line  four,  states 
that  all  applicable  provisions  contained 
In  Sections  14^1.010  to  144.510  RSMo, 
governing  the  state  sales  tax,  shall 
apply  to  the  collection  of  the  tax  Im¬ 
posed  by  this  act,  except  as  modified 
In  this  act. 

"It  Is  a  known  fact  that  the  state  sales 
tax  records  as  maintained  by  this  De¬ 
partment  are  confidential,  and  as  men¬ 
tioned  above,  this  Bill  Indicates  that 
the  records  for  city  sales  tax  would 
be  open  to  Inspection. 

"If,  In  fact,  the  city  sales  tax  records 
should  become  open  to  the  public,  this 
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then  would  take  away  the  confidential 
apsect  of  the  state  records,  because  the 
reporting  on  sales,  etc.  would  have  to 
be  similar." 

The  House  Bill  to  which  you  refer  Is  House  Committee  Sub¬ 
stitute  for  House  Bill  No.  2^3  enacted  by  the  Seventh-fifth  General 
Assembly  and  Is  known  as  the  "City  Sales  Tax  Act".  In  substance, 

It  provides  for  any  Incorporated  city,  town  or  village  In  this  state 
to  Impose  a  city  sales  tax  after  the  approval  by  the  voters  and 
under  the  conditions  and  provisions  as  provided  for  In  this  bill. 

Section  ^  of  Bill  2^3  makes  It  the  duty  of  the  director  of 
revenue  to  administer  the  act  and  collect  the  tax  due  thereunder. 

It  further  provides  that  the  tax  imposed  and  the  tax  Imposed  under  the 
state  sales  tax  law  shall  be  collected  together  and  reported  upon  such 
forms  and  under  such  administrative  rules  and  regulations  as  may 
be  prescribed  by  the  director  of  revenue. 

Section  5-1  of  the  above  bill  provides  that  all  provisions 
contained  In  Section  1^4.010  to  144.510  RSMo  governing  the  sales 
tax  shall  apply  to  the  collection  of  the  tax  Imposed  under  this 
bill. 


Section  144.120  RSMo  which  applies  to  state  sales  tax  makes 
it  unlawful  for  any  person  or  officer  to  divulge  or  give  out  to 
any  person  any  Information  relative  to  the  contents  of  any  return 
or  permit  emy  person  not  connected  with  his  office  to  inspect  the 
same,  or  for  the  director  of  revenue,  his  deputy,  agent  or  clerk 
to  permit  the  the  inspection  or  to  use  the  same  In  any  way  other 
than  making  the  assessment  of  the  state  sales  tax. 

The  above  statute  makes  the  state  sales  tax  returns  confid¬ 
ential. 


Section  6.1  of  House  Bill  243  provides  that  all  city  sales 
taxes  collected  by  the  director  of  revenue,  on  behalf  of  any  city, 
less  2%  with  cost  of  collection,  shall  be  deposited  by  the  director 
of  revenue  In  a  special  trust  fund  Is  to  be  known  as  the  "City  Sales 
Tax  Trust  Fund",  It  further  provides: 

".  .  .The  director  of  revenue  shall  keep 
accurate  records  of  the  amount  of  money 
In  the  trust  fund  which  was  collected  In 
each  city  Imposing  a  city  sales  tax,  and 
the  records  shall  be  open  to  the  inspec¬ 
tion  of  officers  of  the  city  and  the 
public . " 
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It  Is  our  view  that  under  the  above  provision  of  House  Bill 
2^3  the  only  records  open  to  Inspection  of  officers  of  the  city 
and  the  public  Is  the  record  kept  by  the  director  of  revenue  of 
the  amount  of  money  in  the  trust  fund  belonging  to  the  city  Imposing 
the  sales  tax  and  that  the  sales  tax  returns  are  confidential  as 
provided  for  under  Section  1^1^.120  RSMo. 


CONCLUSION 


It  Is  the  opinion  of  this  office,  that  the  sales  tax 
returns  made  to  the  state  director  of  revenue  for  city  sales 
taxes  are  confidential  and  not  open  to  public  Inspection. 

The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  assistant.  Moody  Mansur. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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March  17,  1970 


OPINION  LETTER  NO.  l64 
(Answered  by  letter-Nowotny ) 


Honorable  William  C.  Phelps 
State  Representative 
4th  District 
5016  Orand 

Kansas  City,  Missouri  64112 
Dear  Mr.  Phelps; 

This  Is  In  reply  to  your  request  for  an 
this  office,  which  request  reads  as  follows: 

"During  the  regular  session  of  the 
Assembly  of  the  State  of  Missouri, 
enacted  House  Bill  No,  537  which  repealed  section 
144.000,  RSMo.  Supp.  I967  and  section  144.655, 
RSM0.I959,  relating  to  the  sales  teix  and  use  tax 
and  in  lieu  thereof,  provided  two  new  sections 
to  be  effective  January  1,  1970. 

"Section  l44.080,  RSMo.  Supp.  I967,  which  related 
to  the  collection  of  sales  tax  and  requires  the 
seller  by  the  thirtieth  day  of  the  month  following 
each  calendar  quarterly  period  to  make  return  of 
and  remit  his  sales  tax  liability  to  the  director 
of  revenue,  was  expanded  to  provide: 

"1,  Where  his  aggregate  sales  tax  liability  ex¬ 
ceeds  $250  for  either  the  first  or  second  month 
of  a  calendar  quarter,  the  seller  must  pay  his 
aggregate  sales  tax  liability  for  each  such  month 
by  the  fifteenth  day  of  the  succeeding  month;  and 
that  such  monthly  payments  be  allowed  as  a  credit 
against  the  seller's  aggregate  tax  liability  shown 
on  his  quarterly  return  (Section  l44. 000-2,  RSMo. 
Supp .  1969 ) ' 
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"2.  Where  his  aggregate  sales  tax  liability 
is  less  than  $45  for  a  calendar  quarter,  the 
seller  shall  be  permitted  to  file  a  calendar 
year  return  and  pay  his  aggregate  annual  sales 
tax  liability  by  January  31st  of  the  succeeding 
year  (Section  l44. 380-3 >  RSMo.  Supp.  I969). 

"Similar  use  tax  revisions  were  added  to  Section 
144.655,  RSMo.  1959  requiring  monthly  payment  of 
use  tax  liability  when  exceeding  $250  for  either 
the  first  or  second  months  of  the  calendar  quar¬ 
ter  period  and  permitting  these  monthly  payments 
as  a  credit  against  the  vendor's  aggregate  use 
tax  liability  shown  on  his  quarterly  return  by 
the  fifteenth  day  of  the  month  following  the 
calendar  quarter  period  (Section  144.655-2, 

RSMo.  Supp.  1969).  Also,  where  his  aggregate 
use  tax  liability  is  less  than  $45  a  calendar  quar¬ 
ter,  it  was  provided  that  the  vendor  shall  be  per¬ 
mitted  to  file  a  calendar  year  return  and  pay  his 
aggregate  annual  use  tax  liability  by  January  3l8t 
of  the  succeeding  year  (Section  144.655-3^  RSMo. 
Supp .  1969 ) • 

"Instead  of  prescribing  a  form  of  tax  deposit  for 
taaklng  monthly  sales  or  use  tax  payments  required 
by  House  Bill  No.  537,  which  would  be  allowed  as 
a  credit  against  the  aggregate  tax  liability  re¬ 
portable  for  the  calendar  quarter  period,  the 
acting  Director  of  Revenue  has  advised  payors  of 
substantial  sales  and  use  tax  that  their  taxacoounts 
have  been  placed  on  a  monthly  remittance  and  re¬ 
porting  basis  which  basis  requires  monthly  returns 
with  tax  remittance  to  be  filed  by  the  fifteenth 
day  of  the  following  month.  To  require  these 
monthly  returns,  the  Director  in  his  attached 
notification  cites  the  authority  provided  him  by 
Section  144.090,  RSMo.  Supp.  19o3,  but  ignores 
subsection  2  thereof  which  provides  where  monthly 
tax  payments  are  required  by  him  that  *  .  .  . 
such  (sales  tax)  payments  shall  be  made  on  or  be¬ 
fore  the  thirtieth  day  of  each  month  following 
the  period  in  which  the  tax  is  required  to  be  col¬ 
lected.';  the  same  power  to  require  monthly  re¬ 
turns  and  remittance  of  the  use  tax  is  provided 
the  Director  by  Section  144.660,  RSMo.  1959. 

"Since  House  Bill  No.  537  did  not  abolish  calendar 
quarter  reporting  of  sales  and  use  tax  liability, 
may  the  01 rector  of  Revenue  use  the  authority  of 
Section  144.090,  RSMo.  Supp.  19^3  to  require 
monthly  returns  of  sales-use  tax  liability  with 
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monthly  payments  at  any  time  other  than  the 
thirtieth  day  of  each  month  following  the 
period  In  which  the  tax  Is  required  to  be 
collected? 

’’The  opinion  of  your  office  on  this  proce¬ 
dural  matter  will  be  appreciated." 

Section  l44.080,  V.A.M.S.,  as  currently  amended,  applies  to  the 
Missouri  Sales  Tax  and  reads  in  part  as  follows : 

"1.  Every  person  receiving  any  payment  or  con¬ 
sideration  upon  the  sale  of  property  or  render¬ 
ing  of  service,  subject  to  the  tax  imposed  by 
the  provisions  of  sections  144.010  to  144.510, 
is  exercising  the  taxable  privilege  of  selling 
the  property  or  rendering  the  service  at  retail 
and  is  subject  to  the  tax  levied  in  section 
144.020.  He  shall  be  responsible  not  only  for 
the  collection  of  the  amount  of  the  tax  imposed 
on  the  sale  or  service  to  the  extent  possible 
under  the  provisions  of  section  l44.2c5,  but 
shall,  on  or  before  the  thirtieth  day  of  the 
month  following  each  calendar  quarterly  period 
of  three  months,  make  a  return  to  the  director 
of  revenue  showing  his  gross  receipts  and  the 
amount  of  tax  levied  in  section  144.020  for  the 
preceding  quarter,  and  shall  remit  to  the 
director  of  revenue,  with  the  return,  the  taxes 
levied  in  section  l44.020. 

"2.  V/here  the  aggregate  amount  levied  and  im¬ 
posed  upon  a  seller  by  section  144.020  is  in  ex¬ 
cess  of  two  hundred  and  fifty  dollars  for  either 
the  first  or  second  month  of  a  calendar  quarter, 
the  seller  shall  pay  such  aggregate  amount  for 
such  months  to  the  director  of  revenue  by  the 
fifteenth  day  of  the  succeeding  month.  The 
amount  so  paid  shall  be  allowed  as  a  credit  against 
the  liability  shown  on  the  seller's  quarterly  re¬ 
turn  required  by  this  section. 

"3»  Where  the  aggregate  amount  levied  and  im¬ 
posed  upon  a  seller  by  section  144.020  is  less 
than  forty-five  dollars  in  a  calendar  quarter, 
the  director  of  revenue  shall  by  regulation  per¬ 
mit  the  seller  to  file  a  return  for  a  calendar 
year.  The  return  shall  be  filed  and  the  taxes 
paid  on  or  before  January  thirty-first  of  the 
succeeding  year." 
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Section  144.655,  V.A.M.S.,  as  currently  amended,  applies  to 
the  Missouri  Use  Tax  and  reads  In  part  as  follov;s: 

"1.  Every  vendor,  on  or  before  the  fifteenth 
day  of  the  month  following  each  calendar  quar¬ 
ter,  shall  file  with  the  director  of  revenue  a 
return  of  all  taxes  collected  for  the  preceding 
quarter  In  the  form  prescribed  by  the  director 
of  revenue,  showing  the  total  sales  price  of 
the  tangible  personal  property  sold  by  the  ven¬ 
dor,  the  storage,  use  or  consumption  of  which 
is  subject  to  the  tax  levied  by  this  law,  and 
other  Information  the  director  of  revenue  deems 
necessary.  The  return  shall  be  accompanied  by 
a  remittance  of  the  amount  of  the  tax  required 
to  be  collected  by  the  vendor  during  the  period 
covered  by  the  return.  Returns  shall  be  signed 
by  the  vendor  or  his  authorized  agent. 

"2.  Where  the  aggregate  amount  of  tax  required 
to  be  collected  by  a  vendor  is  in  excess  of  two 
hundred  and  fifty  dollars  for  either  the  first 
or  second  month  of  a  calendar  quarter,  the  vendor 
shall  pay  such  aggregate  amount  for  such  months 
to  the  director  of  revenue  by  the  fifteenth  day 
of  the  succeeding  month.  The  amount  so  paid 
shall  be  allowed  as  a  credit  against  the  liability 
shown  on  the  vendor's  quarterly  return  required  by 
this  section. 

‘'3*  Where  the  aggregate  amount  of  tax  required  to 
be  collected  by  a  vendor  Is  less  than  forty- five 
dollars  In  a  calendar  quarter,  the  director  of 
revenue  shall  by  regulation  permit  the  vendor  to 
file  a  return  for  a  calendar  year.  The  return 
shall  be  filed  and  the  taxes  paid  on  or  before 
January  thirty- first  of  the  succeeding  year." 

Thus,  the  general  statutory  scheme  Is  that  sales  and  use  tax 
reports  and  returns  shall  be  made  on  a  calendar  quarterly  basis,  to 
be  filed  on  or  before  the  fifteenth  day  of  the  month  following  each 
calendar  quarter.  However,  depending  on  certain  amounts,  return 
must  be  made  prior  to  the  end  of  the  quarterly  period,  or  can  be 
made  on  a  calendar  year  basis. 

Section  144.090,  RSMo  Supp.  19^7 >  authorizes  the  Director  of 
Revenue  to  require  returns  other  than  on  a  quarterly  basis  as  follows 

"1.  The  director  of  revenue,  If  deemed  necessary 
In  order  to  insure  payment  to  or  facilitate  the 
collection  by  the  state  of  the  amount  of  taxes, 
or  if  the  revenue  needs  of  the  state  demand  it, 
may  require  returns  and  payment  of  the  amount  of 
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taxes  for  monthly  or  annual  periods  Instead 
of  calendar  quarters , 

"2,  In  all  cases  where  monthly  or  annual 
payments  are  required  by  the  director  of 
revenue,  such  payments  shall  be  made  on  or 
before  the  thirtieth  day  of  each  month  fol¬ 
lowing  the  period  in  which  the  tax  is  re¬ 
quired  to  be  collected.” 

It  is  our  opinion  that  the  amendments  to  Section  l44.080  and 
Section  1^.655  do  not  alter  or  restrict  the  authority  granted 
under  Section  144.090. 

Therefore,  the  Director  of  Revenue  can  require  monthly  or 
yearly  returns  for  sales  and  use  taxes  under  the  provisions  of 
Section  144.090.  I'Jhen  the  Director  so  requires  monthly  or  yearly 
returns  pursuant  to  this  section  the  taxpayer  has  until  the 
thirtieth  day  of  each  month  following  the  monthly  or  annual  period 
to  remit  payments. 

vn^en  the  Director  of  Revenue  has  not  invoked  the  provisions 
of  Section  144.090,  then  the  provisions  of  Section  l44.080  and 
Section  144.655  shall  apply. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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March  25,  I970 

OPINION  LETTER  NO.  I67 


Honorable  David  N.  Lawson 
Prosecuting  Attorney 
Webster  County  Courthouse 
Marshfield,  Missouri  65706 

Dear  Mr.  Lawson: 

This  letter  is  in  response  to  your  opinion  request  which  is 
stated  as  follows: 

"Over  five  years  ago  a  county  library  district 
was  established  in  Webster  County  under  the 
provisions  of  Section  182.010,  RSI-Io.  Now  a 
petition  has  been  properly  submitted  asking 
for  a  reconsideration  of  the  tax  in  accordance 
with  Section  182.020,  paragraph  3. 

"Must  the  election  on  the  proposition  to  re¬ 
consider  the  tax  be  held  at  the  same  time  as 
the  annual  school  election?  May  it  be  held 
at  a  special  election  coinciding  with  the  pri¬ 
mary  or  general  election? 

"Also,  we  have  residents  of  this  county  that 
belong  to  School  Districts  in  neighboring 
counties  and  who  vote  in  those  adjoining 
counties  at  the  annual  school  elections.  If 
the  election  must  be  held  at  the  same  time 
as  the  annual  school  election,  how  should 
this  problem  of  residents  of  this  county  voting 
on  a  measure  for  this  county  in  another  county 
be  handled?" 

We  note  that  you  refer  specifically  to  Section  182.020,  RSMo 
1959>  and  a  "reconsideration"  of  the  tax.  That  is,  of  course, 
different  than  a  proposed  increase  under  the  provisions  of  Section 
182.010  as  amended  by  the  75th  General  Assembly. 
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Paragraph  3  of  Section  182.020  provides: 

"3*  The  tax  may  be  reconsidered  whenever 
the  qualified  electors  of  any  county  library 
district  shall  so  determine  by  a  majority 
vote  given  at  any  annual  election  held  there¬ 
in  on  such  propositions  after  petition,  order 
of  the  court,  and  notice  of  the  election  and 
of  the  purpose  thereof,  first  having  been 
made,  filed,  and  given,  as  in  the  case  of 
establishing  such  county  library  district. 

At  least  five  years  must  elapse  after  the 
county  library  district  has  been  established 
and  a  tax  therefor  has  been  levied  before  an 
election  may  be  held  on  a  proposition  to  re¬ 
consider  the  tax."  (Emphasis  added) 

With  respect  to  your  first  question  concerning  whether  the 
election  must  be  held  at  the  annuel  school  election,  it  is  our 
view  that  the  legislature  in  stating  "at  any  annual  election"  in 
Paragraph  3  of  Section  182.020  means  at  any  annual  school  election. 
In  reaching  this  conclusion,  we  note  that  Section  182.010  specifi¬ 
cally  refers  to  the  annual  school  election  although  It  provides 
for  an  alternative  special  election.  No  such  alternative  Is  pro¬ 
vided  in  Section  182.020,  and  we  are  of  the  view  that  a  special 
election  could  not  be  held  under  Section  182.020  in  the  absence 
of  specific  authority. 

With  respect  to  the  second  question  that  you  pose  concerning 
the  place  of  voting,  the  procedure  prescribed  by  Section  182.010, 
as  amended  by  the  Laws  of  1969»  House  Bill  67O,  sets  forth  the 
procedure  to  be  followed.  That  is,  the  clerk  of  the  county  court 
shall  furnish  ballots,  poll  books  and  other  necessary  election 
items  to  the  various  school  boards  conducting  the  annual  school 
elections  as  provided  in  Section  179*020,  RSMo  1967  Supp.  The 
annual  election  referred  to  in  Section  179*020  is  the  annual  school 
meeting,  and  it  is  to  be  conducted  as  is  the  election  for  the  county 
superintendent  of  schools.  In  this  respect,  we  refer  you  to  our 
Opinion  No.  83,  dated  March  10,  19^8>  to  John  W.  Smith  (copy 
enclosed) . 

Section  179*020  requires  that  the  clerk  of  the  county  court 
cause  to  be  delivered  to  the  president  or  clerk  of  the  school 
boards  of  the  various  districts  of  the  county  a  sufficient  number 
of  ballots  for  the  voters  of  the  district  and  a  tally  sheet  of 
sufficient  size  to  contain  the  names  of  all  the  voters  of  the  dis¬ 
trict.  It  also  requires  that  the  tally  sheets  so  far  as  practicable 
shall  conform  to  the  form  of  poll  book  set  out  in  Section  III.5IO, 
RSMo  1959 >  relating  to  the  general  elections.  In  this  respect,  we 
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note  that  Section  111,510,  RSMo  1959>  has  been  repealed  and  a  new 
section  enacted  in  lieu  thereof  being  designated  as  Section  111.521 
as  contained  and  added  by  the  Laws  of  1969*  Senate  Bill  No.  134. 
Section  179-020  also  states  that  in  case  a  school  district  is 
divided  by  a  county  line  the  county  clerk  shall  transmit  to  the 
president  or  clerk  of  the  school  board  of  the  district  two  sets  of 
tally  sheets  and  the  voters  residing  on  each  side  of  the  line  shall 
vote  separately  and  returns  shall  be  made  to  each  county. 

In  our  Opinion  No.  49,  dated  March  21,  1955*  to  John  C.  Klbbe, 
we  held  that: 

"Under  this  section  the  county  clerk  is  to 
deliver  to  the  president  or  clerk  of  the 
boaid  of  education  a  tally  sheet  of  suffi¬ 
cient  size  to  contain  the  names  of  all  the 
qualified  voters  of  the  district.  In  case 
the  district  is  divided  by  a  county  line, 
he  is  to  transmit  two  sets  of  tally  sheets 
to  the  president  or  clerk  of  the  board  be¬ 
cause  there  will  be  voters  from  each  county 
voting  on  the  county  superintendent  of  their 
respective  counties. 

"In  this  case,  however,  the  district  lies  in 
three  counties.  Although  the  situation  is 
not  expressly  provided  for  in  the  statute, 
the  intention  obviously  is  in  such  a  case  that 
three  sets  of  tally  shee's  be  provided  so  that 
the  voters  of  the  district  residing  in  each 
county  may  vote  on  their  respective  county 
superintendents . 

"The  tally  sheets  are  not  sent  directly  to 
the  polling  places,  but  are  delivered  to  the 
president  or  clerk  of  the  board  of  education, 
who  in  turn  delivers  them  to  the  polling 
place  or  places.  For  that  reason  it  is  not 
necessary  that  the  county  clerk  be  concerned 
with  the  amount  of  tally  sheets  distributed 
to  each  polling  place.  His  duty  is  to  supply 
sets  of  tally  sheets  sufficient  in  size  to 
contain  the  names  of  all  the  qualified  voters 
of  the  district.  As  a  practical  matter  in 
this  case,  if  more  than  one  polling  place  is 
designated  by  the  board  of  education,  three 
sets  of  tally  sheets  for  each  polling  place 
should  be  delivered  to  the  president  or  clerk 
of  the  board  of  education  and  the  board 
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should  indicate  to  the  county  clerk  the 
size  and  number  of  tally  sheets  needed.” 

We  have  not  enclosed  a  copy  of  this  opinion  for  the  reason 
that  it  also  concerned  interpretation  of  other  school  statutes 
which  have  since  been  repealed,  redesignated  and  re-enacted. 

In  answer  to  your  second  question,  the  voters  will  vote  for 
the  library  district  reconsideration  proposition  at  the  places 
designated  for  the  voting  on  propositions  at  the  annual  school 
election.  Such  election  will  be  conducted  in  the  same  manner  as 
the  election  for  a  county  superintendent  of  schools  pursuant  to 
the  provisions  cf  Section  179*020. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enc : 


Opinion  No.  83,  Smith,  3/l9/^8 


RETIREMENT  SYSTEM:  The  Missouri  State  Employees' 

PENSIONS:  Retirement  System  Is  not  com- 

STATE  EMPLOYEES  polled  to  comply  with  the  pro- 

RETIREMENT  SYSTEfI:  visions  of  a  power  of  attorney 

executed  by  one  of  Its  members 
to  a  credit  union  or  any  other 

lending  Institution  for  the  purpose  of  securing  a  loan  made  by  said 
member  and  should  not  accept  the  tender  of  the  Instrument  by  a  member 
or  the  lending  Institution. 


OPINION  NO.  169 


Octobe 


Mr.  Edwin  M.  Bode,  Secretary 
Missouri  State  Employees' 

Retirement  System 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Bode: 

This  Is  to  acknowledge  receipt  of  your  request  for  an 
opinion  from  this  office  which  reads  as  follows: 

"Is  the  Missouri  State  Employees'  Retire¬ 
ment  System  compelled  to  comply  with  the 
provisions  of  a  power  of  attorney  executed 
by  one  of  It's  members  to  a  credit  union 
or  any  other  lending  Institution  for  the 
purpose  of  securing  a  loan  made  by  said 
member.  The  power  of  attorney  provides 
that  the  lender  can  collect  the  refund 
of  the  accumulated  contributions  of  the 
member  In  the  system  as  well  as  to  endorse 
any  check  Issued  thereon  so  that  the  money 
will  be  payable  to  the  lending  Institution." 

In  connection  with  the  above,  subsection  2  of  Section  104.350, 
RSMo  1969,  reads  as  follows: 
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'’2.  Upon  withdrawal  from  service,  any 
member  who  is  not  entitled  to  a  normal 
annuity  or  disability  benefits  under  the 
provisions  hereof,  shall  receive,  upon 
written  application,  a  refund  of  the 
amount  of  his  accumulated  contributions 
to  the  fund." 

In  addition,  subsection  2  of  Section  10^. 5^0,  RSMo  1969,  reads 
in  part  as  follows: 

"2.  Any  annuity,  benefits,  funds  pro¬ 
perty,  or  rights  created  by,  or  accruing 
to,  any  person  under  the  provisions  of 
sections  10^.310  to  104.550,  except  in 
those  cases  where  the  employer-employee 
relationship  has  been  terminated  for  reasons 
other  than  retirement,  are  hereby  made  and 
declared  exempt  from  any  tax  if  the  state  of 
Missouri  or  any  political  subdivision  or 
taxing  body  thereof,  and  shall  not  be  sub¬ 
ject  to  execution,  garnishment,  attachment, 
writ  of  sequestration,  or  any  other  process 
or  claim  whatsoever,  and  shall  be  unassign¬ 
able,  ..." 

As  a  result  of  the  above  broad  statutory  provisions,  it  is 
our  view  that  regardless  of  whether  the  instrument  is  a  purported 
"power  of  attorney"  or  is  in  fact  an  "assignment",  the  retirement 
system  is  not  obligated  to  comply  with  the  provisions  of  such  an 
Instrument  executed  by  one  of  its  members  to  a  lending  institution 
and  should  not  accept  the  tender  of  said  instrument  by  the  lendlnf^ 
institution  or  the  individual  member. 

Subsection  2  of  Section  104.350,  supra,  expressly  provides 
that  the  withdrawing  employee  "shall  receive  upon  v/ritten  applica¬ 
tion,  a  refund.  ...  ."  In  addition,  subsection  2  of  Section  104. 

540,  supra,  provides  that  except  in  those  cases  where  the  employer- 
employee  relationship  has  been  terminated  for  reasons  other  than 
retirement,  funds  accruing  to  any  person  "under  the  provisions  of 
Sections  104.310  to  104.550,"  shall  not  be  subject  to  execution, 
garnishment,  attachment,  writ  of  seauestratlon  or  any  other  pro¬ 
cess  or  claim  whatsoever  and  shall  be  unassignable.  ..."  V/e 
are  therefore  persuaded  that  the  intent  of  the  legislature  in 
enacting  the  above  statutes  was  to  secure  to  the  members  the 
exclusive  use  and  benefit  of  their  contributions  to  the  retire¬ 
ment  system.  There  is  authority  for  this  proposition  in  the 
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case  of  United  States  v.  Hall ,  98  U.S.  3^3,  25  L.Ed.  180  (1879) 
Involving  the  indictment  of  a  guardian  for  the  embezzlement  of 
his  ward's  pension  money.  In  this  case,  the  Sunreme  Court  of 
the  United  States  pointed  out  that  the  Intent  of  Congress  in 
passing  laws  to  prevent  the  diversion  of  pension  money  was  so  that 
said  benefits  would  inure  solely  to  the  use  and  benefit  of  those 
to  whom  the  pensions  were  granted.  The  language  of  the  court  at 
page  35^  was  as  follows: 

"Enough  appears  in  these  references  to  the 
legislation  of  the  Congress  under  the  Con¬ 
stitution  to  show  that  throughout  the  entire 
period  since  its  adoption  it  has  been  the 
unchallenged  practice  of  the  Legislative 
Department  of  the  Government,  with  the  san¬ 
ction  of  every  President,  including  the 
Father  of  the  Country,  to  pass  laws  to  pre¬ 
vent  the  diversion  of  pension  money  from 
inuring  solely  to  the  use  and  benefit  of 
those  to  whom  the  pensions  are  granted. 

With  that  view,  sales,  pledges,  mortgages, 
assignments  and  every  other  kind  of  con¬ 
veyance  have  been  prohibited.  Agents 
employed  to  collect  the  money  have  been 
required  to  make  oath  that  they  have  no 
Interest  in  such  money  by  any  such  pledge, 
mortgage,  transfer,  agreement  or  arrange¬ 
ment,  and  that  they  know  of  none,  and 
provision  has  several  times  been  made 
for  their  punishment  if  they  sv/ear  fal¬ 
sely  . " 

Finally,  in  the  case  of  Crowley  v.  New  York  State  Employees* 
Retirement  System,  296  N.Y.S.2d  616,  (1969)  it  was  held  that  an 
assignment  by  a  deceased  member's  first  wife  to  the  deceased  member's 
second  wife  and  children  of  all  her  rights  as  the  main  beneficiary 
of  the  deceased  member's  account  with  the  New  York  State  Employees' 
Retirement  System  did  not  Invade  the  future  security  or  tend  to 
diminish  the  member's  fund  during  his  lifetime.  However,  the 
Court  also  pointed  out  that  it  was  apparent  that  the  Legislature 
of  the  State  of  New  York  desired  to  relieve  the  Retirement  System 
of  the  vast  administrative  work  that  would  be  necessary  if  the 
state  honored  executions,  garnishments,  attachments  or  any  other 
process  including  assignments  by  its  members.  In  addition,  the 
Court  pointed  out  that  the  legislature  by  prohibiting  assignments 
sought  to  protect  the  member's  future  security  (fund)  from  being 
Improvidently  dissipated  by  the  member  or  others. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  State 
Employees*  Retirement  System  is  not  compelled  to  comply  with  the 
provisions  of  a  power  of  attorney  executed  by  one  of  its  members 
to  a  credit  union  or  any  other  lending  institution  for  the  pur¬ 
pose  of  securing  a  loan  made  by  said  member  and  should  not  accept 
the  tender  of  the  Instrument  by  a  member  or  the  lending  institution. 

The  foregoing  opinion,  which  I  hereby  aoprove,  was  prepared 
by  my  Assistant,  B.  J.  Jones. 


Very  truly  iu^urs, 

T/MJ\T  n 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Gardner 


November  l8,  1970 


OPINTOM  LETTER  NO.  170 


Mr.  Jack«o»4  A. 

Oeneraj  Counsel 
Onlvers.ltv  or  MiRSonrl 
One  ‘i'ate  hall 
Coluiabla,  Missouri  ^^201 

Dear  'Ir.  Vfrl-b.r: 

As  you  reruefitert  .  we  hr<ve  revle’-eri  the-  wbin>i  voii  nu»-- 

mltteo  ent'^tlert,  HnAtonicnl  '"t  Bv  Nert  O'*  Kin  nr  Ot.»-»or  Autho- 
rlzea  Hereon  and  'Uniform  Jonor  Card.” 

Our  review  leads  un  to  concjude  that,  the  ♦’o^a  nronosert  hv  the 
National  ConTerence  of  donml  ssl oner>n  on  Unl'^orm  .‘?tate  appear 

to  be  better  constructed  than  the  foras  which  you  hsve  eubinltted. 
Your  gift  by  next  o**  kin  form  recoil  zes  that  a  vlft  can  he  made 
prior  to  the  death  of  the  person  whose  body  la  to  be  donated,  i»ow- 
ever,  thle  could  be  mlslead^nr'  to  the  un^neorrned  since  the  fl:lf t , 
as  you  know,  must  be  ’’l.mmed'i  atelv  p/arofo  dratii’  (.‘Section  19^.220 
(!?)).  Also  your  next  of  ^nyvt<  an#»R  not  ot early  recognize 

that  there  are  qual'’ catl  ona  with  resnert  to  priet;^  to  Individual 
donees,  Por  example,  a  gift  to  an  Individual  doner  wlio  In  not  a 
physician  or  surgeon  must  be  for  "therapv  or  tranmlontstl  on  n^sded 
by  him"  (Section  19'».330(^*) ) . 

With  respect  to  the  uniform  donor  card  which  you  auhmltten, 
we  note  that  the  card  does  not  contain  a  space  for  the  «ionor  to 
specify  a  donee.  However,  the  card  contains  a  section  for  "limita¬ 
tions  or  special  wishes"  which  possibly  ml<rht  cause  the  insertion 
of  wishes  that  could  he  confused  with  conditions.  The  word  "limita¬ 
tions"  would  seem  to  obllrtate  the  recipient  of  the  anatomical  gift 
to  follow  terms  thereafter  ex^'ressed  while  the  words  "special 
wishes"  would  appear  to  Po  precittory  ana  therefore  not  binding  on 
the  recipient.  liHien  these  words  are  used  topiether,  the  views  ex¬ 
pressed  thereafter  would  appear  to  be  quite  ambiguous  as  to  whether 
the  recipient  would  be  bound  bv  them  or  not. 
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Moreover,  the  unifom  donor  card  which  you  submitted  states 
that  the  Instrument  1?  "PSTned  by  the  donor  and  the  following  two 
witnesses  In  the  presence  each  other:’*.  Section  19^.2^0(?) 
reads,  ”...  The  document,  .  .  .  must  be  signed  by  the  donor  In 
the  presence  of  two  witnesses  who  must  sign  the  document  In  his 
presence  or  before  a  notary  or  other  official  authorized  to  admin¬ 
ister  oaths  generally.  ..." 

In  conmentlng  upon  the  fine  points  of  the  act  which  are  not 
reflected  by  either  in  the  next  Vln  form  or  the  uniform  donor 
card,  we  recognize  that  It  was  deliberately  Intended  that  the  docu¬ 
ments  be  as  brief  es  noasible  and.  In  this  respect,  ohvionslv  every 
caution  must  be  exercised  by  anyone  relylrp  upon  the  documents  in 
order  that  such  documerts  can  be  interpreted  in  l^ght  of  the  speci¬ 
fic  provisions  and  ll""? tp.ti ^rs  of  the  act.  ^ccordlnrl”,  whlie  we 
believe  the  document's  you  puhmftted  may  he  found  hy  the  courts  to 
be  effective.  It  Is  our  viev'  t>'at  the  intentlor  ot*  the  lepislature 
with  respect  to  the  uniform  application  of  the  act  could  he  carried 
oat  more  effectively  the  forms  used  In  Missouri  were  those  pro¬ 
posed  by  tiie  National  Conference  of  Commlsslonere  on  Uniform  ftate 
Laws . 


’'oura  very  trui”. 


JO!IJ  C.  i*/' 
Attorney  General 
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ELECTIONS:  It  is  the  opinion  of  this  office 

SPECIAL  ELECTIONS:  that  all  tovmship  and  ward  com¬ 

mitteemen  and  committeewomen  in 
Perry  and  Ste.  Genevieve  Counties 
are  members  of  the  legislative  district  committee  of  the  15^th 
legislative  district.  Such  party  legislative  district  committees 
have  authority  to  make  nominations  of  candidates  to  run  under  a 
party  designation  at  a  special  election  to  fill  a  vacancy  in  the 
office  of  representative  from  such  district  caused  by  the  death 
of  the  incumbent.  Nominations  of  candidates  at  such  election  may 
also  be  made  by  nominating  petitions  of  electors. 


OPINION  NO.  171 
February  10,  1970 


Honorable  R.  J.  King,  Jr. 

State  Representative 
39th  District 
1010  Hollingwood 
St.  Louis,  Missouri  63132 

Dear  Mr.  King: 

This  is  in  answer  to  your  request  for  an  official  opinion  as 
to  the  procedure  to  be  followed  in  the  selection  of  candidates 
for  a  special  election  to  fill  a  vacancy  presently  existing  in 
the  154th  State  Legislative  District. 

Such  district  consists  of  the  counties  of  Perry  and  Ste. 
Genevieve.  Appendix  B,  Chapter  22,  RSMo. 

We  are  enclosing  a  copy  of  Attorney  General's  Opinion  No.  89, 
rendered  September  6,  1955^  to  William  E.  Tipton  and  Attorney 
General's  Opinion  No.  302,  rendered  July  14,  I965,  to  Governor 
Hearnes . 

You  will  note  that  Opinion  No.  302  refers  to  the  fact  that 
Opinion  No.  89  was  withdrawn  by  this  office  but  that  the  holding 
of  Opinion  No.  89  is  still  valid  insofar  as  nomination  by  politi¬ 
cal  committees  is  concerned.  Both  opinions  hold  that  nominations 
to  fill  vacancies  at  special  elections  for  members  of  the  General 
Assembly  can  be  made  both  by  political  committees  and  by  petition. 

Subsection  1  of  Section  120.750,  Senate  Bill  No.  I35,  Seventy- 
Fifth  General  Assembly  provides  as  follows: 
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"The  central  committee  of  a  political  party 
shall  consist  of  the  largest  body  elected  for 
the  purpose  of  representing  and  acting  for 
the  party  in  the  interim  betv/een  conventions 
of  the  party.  That  for  the  purpose  of  making 
nominations  to  fill  vacancies  resulting  from 
death  or  resignation  and  not  otherwise  on  a 
ticket  previously  nominated  a  majority  of  all 
the  members-elect  of  a  central  committee  shall 
be  necessary  to  take  action.  That  a  central 
committee  shall  not  have  the  power  to  delegate 
its  authority  to  make  nominations  to  any  per¬ 
son  or  number  of  persons,  and  that  any  act  con¬ 
sequent  upon  any  such  delegation  of  authority 
shall  be  held  to  be  null  and  void.  That  no 
central  committee  shall  have  the  power  to  sub¬ 
stitute,  to  fill  any  vacancy,  the  name  of  any 
person  who  is  not  known  to  be  of  the  same  politi¬ 
cal  belief  and  party  as  the  person  for  whom  he 
is  substituted.  ' 

Such  section  specifically  provides  that  the  central  commit¬ 
tee  of  a  party,  whether  it  be  the  county  committee,  the  state 
committee,  a  senatorial  committee,  a  judicial  committee,  a  con¬ 
gressional  committee,  or  a  legislative  district  committee,  shall 
have  the  power  to  represent  and  act  for  political  parties  between 
conventions  of  such  parties.  Therefore,  it  is  our  view  that  nomi¬ 
nations  for  the  special  election  to  fill  the  vacancy  in  the  15^th 
legislative  district  can  be  made  by  party  legislative  district 
committees  and  by  petitions. 

Section  120.810,  RSMo.,  provides  in  part  as  follows: 

"1.  In  all  counties  of  this  state  having 
more  than  one  legislative  district,  there 
shall  be  elected  a  chairman  and  a  vice- 
chairman,  one  of  whom  shall  be  a  woman,  for 
each  such  legislative  district,  and  the 
county  committee  and  legislative  district 
committees  shall  each  at  the  same  time 
elect  a  secretary  and  a  treasurer,  one  of 
whom  shall  be  a  woman,  but  who  may  or  may 
not  be  members  of  said  committee. 

"2.  The  congressional,  senatorial  or  judi¬ 
cial  district  committee  of  a  district  of 
which  a  county  having  more  than  one  legis¬ 
lative  district  shall  form  a  part,  shall 
be  composed  of  the  county  chairmen  and  vice- 
chairmen  of  the  several  county  committees, 
and  the  chairman  and  vice-chairman  of  each 
of  the  several  legislative  districts." 
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We  find  no  statutory  provision  relating  to  legislative  dis¬ 
trict  committees  except  in  counties  containing  more  than  one  legis¬ 
lative  district  as  provided  for  in  Section  120.810. 

We  are  enclosing  Attorney  General's  Opinion  No.  256,  rendered 
July  27,  1962,  to  Senator  William  Baxter  Waters.  Such  opinion 
holds  that  in  view  of  the  provisions  of  Sections  120.800  and  120.810 
and  construing  such  sections  together  that  the  legislative  intent 
is  shown  to  be  that  members  of  legislative  committees  are  to  be 
those  committeemen  and  committeewomen  from  townships  or  wards  or 
other  election  districts  whose  districts  are  in  whole  or  in  part 
within  the  legislative  district. 

Since  there  is  no  specific  statutory  provision  as  to  the  com¬ 
position  of  legislative  district  committees  when  such  legislative 
districts  consist  of  several  counties,  or  a  county  and  part  of 
another  county  or  counties,  or  several  counties  and  parts  of  counties, 
it  is  our  view  that  the  legislative  district  committees  of  such 
districts  consist  of  all  committeemen  and  committeewomen  elected 
from  townships,  wards,  or  other  election  districts  in  whole  or  in 
part  in  such  legislative  districts. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  all  township  and  ward 
committeemen  and  committeewomen  in  Perry  and  Ste.  Genevieve  Counties 
are  members  of  the  legislative  district  committee  of  the  15^th 
legislative  district.  Such  party  legislative  district  committees 
have  authority  to  make  nominations  of  candidates  to  run  under  a 
party  designation  at  a  special  election  to  fill  a  vacancy  in  the 
office  of  representative  from  such  district  caused  by  the  death 
of  the  incumbent.  Nominations  of  candidates  at  such  election  may 
also  be  made  by  nominating  petitions  of  electors. 

Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosures:  Op.  No.  89 

9-6-55,  Tipton 

Op .  No .  256 
7-27-62,  Waters 

Op.  No.  302 
7-1^-65,  Hearnes 
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SHERIFFS: 

CRIMINAL  COSTS: 
FEES,  COMPENSATION 
AND  SALARIES: 


A  sheriff’s  fees  computed  In  accordance 
with  Section  57.290,  RSMo  1969,  Incurred 
when  he  apprehends  a  person,  charged  with 
the  criminal  offense  of  breaking  Jail 
after  conviction,  and  transports  that 
person  from  the  county  of  his  apprehension  to  that  In  which  the  offense 
was  committed,  even  though  such  offense  be  for  breaking  Jail  after  con¬ 
viction,  are  properly  included  in  those  costs  which  may  be  taxed  against 
the  State  pursuant  to  the  provisions  of  Section  550.020,  RSMo  1969. 


OPINION  NO.  172 


September  15,  1970 


Honorable  James  H.  Counts 
Prosecuting  Attorney 
Reynolds  County 
P.  0.  Box  52 

Centerville,  Missouri  63633 
Dear  Mr.  Counts: 

This  official  opinion  Is  Issued  In  response  to  your  request  for 
a  ruling  on  the  following  question: 

"X  was  convicted  of  a  felony  In  County  R, 
smd  was  sentenced  to  imprisonment  In  the  county 
Jail.  Subsequently,  X  escaped,  but  was  later 
apprehended.  He  was  accused  of  breaking  Jail 
after  conviction  of  a  felony.  X  plead  (sic) 
guilty  to  this  offense  (a  felony)  and  was  sen¬ 
tenced  to  two  years  in  the  penitentiary.  X  Is 
unable  to  pay  the  court  costs  arising  out  of 
the  Jail  break  case.  The  State  has  refused  to 
pay  the  costs  In  the  matter,  because  Section 
49.310,  Revised  Statutes  of  Missouri,  provides 
that  each  county  erect  and  maintain  a  good  and 
sufficient  Jail.” 

We  have  been  advised  the  comptroller  pays  court  costs  In  a  case 
where  the  escapee  Is  sentenced  to  the  Department  of  Corrections  for 
breaking  Jail  If  the  prisoner  Is  Indigent,  but  does  not  allow  mileage 
fees  for  apprehending  the  prisoner  In  such  a  situation.  Therefore, 
we  limit  our  opinion  to  whether  the  sheriff's  mileage  fee  incurred 
when  apprehending  an  escaped  prisoner  Is  properly  Included  as  court 
costs  and  In  the  event  of  a  felony  conviction,  chargeable  to  the  State. 


Honorable  Jeimes  H.  Counts 

The  circumstances  under  which  the  State  becomes  liable  for  court 
costs  are  set  forth  in  Section  550.020,  RSMo  1969,  which  provides.  In 
part,  as  follows: 

"1.  In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and  In  all  cases 
In  which  the  defendant  shall  be  sentenced  to 
Imprisonment  In  the  penitentiary,  and  In  cases 
where  such  person  is  convicted  of  an  offense 
punishable  solely  by  imprisonment  In  the  pen¬ 
itentiary  and  is  sentenced  to  Imprisonment  In 
the  county  Jail,  workhouse  or  reform  school 
because  such  person  Is  under  the  ap:e  of  elp;h- 
teen  years,  the  state  shall  pay  the  costs,  if 
the  defendant  shall  be  unable  to  pay  them, 
except  costs  incurred  on  behalf  of  defendant." 

Section  57.290,  RSMo  1969,  provides.  In  part,  as  follows: 

The  sheriff  or  other  officer  who 
shall  take  a  person,  charp^ed  with  a  criminal 
offense,  from  the  county  In  which  the  of¬ 
fender  Is  apprehended  to  that  In  which  the 
offense  was  committed,  or  who  may  remove  a 
prisoner  from  one  county  to  another  for  any 
cause  authorized  by  law,  or  who  shall  have 
in  custody  or  under  his  charge  any  person 
undergoing  an  examination  preparatory  to  his 
commitment  more  than  one  day  for  transport¬ 
ing,  safekeeping  and  maintaining  any  such 
person,  shall  be  allowed  by  the  court,  hav¬ 
ing  cognizance  of  the  offense,  one  dollar 
and  twenty-five  cents  per  day  for  every  day 
he  may  have  such  person  under  his  charge, 
when  the  number  of  days  shall  exceed  one, 
and  seven  cents  per  mile  for  every  mile 
necessarily  traveled  in  going  to  and  return¬ 
ing  from  one  county  to  another,  and  the 
guard  employed,  who  shall  In  no  event  ex¬ 
ceed  the  number  allowed  the  sheriff,  marshal 
or  other  officer  In  transporting  convicts 
to  the  penitentiary,  shall  be  allowed  the 
same  compensation  as  the  officer.  One  dol¬ 
lar  and  twenty-five  cents  per  day,  mileage 
same  as  officer,  shall  be  allowed,  for  board 
and  all  other  expenses  of  each  prisoner.  No 
compensation  shall  be  allowed  under  this  sec¬ 
tion  for  taking  the  prisoner  or  prisoners  from 
one  place  to  another  In  the  same  county,  ex¬ 
cepting  In  counties  which  have  two  or  more 
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courts  with  general' criminal  Jurisdiction. 

In  such  counties  the  sheriff  shall  have  the 
same  fees  for  conveying  prisoners  from  the 
Jail  to  place  of  trial  as  are  allowed  for 
conveying  prisoners.'  In  like  cases  from  one 
county  to  another,  aind  the  expenses  Incurred 
In  transporting  prisoners  from  one  county 
to  another,  occasioned  by  the  Insufficiency 
of  the  county  Jail  or  threatened  mob  vio¬ 
lence,  shall  be  paid  by  the  county  In  which 
such  case  may  have  originated;  provided  that 
the  court  Is  held  at  a  place  more  than  five 
miles  from  the  Jail;  and  no  court  shall  allow 
the  expense  of  a  guard,  although  It  may  have 
actually  been  incurred,  unless  from  the  evi¬ 
dence  of  disinterested  persons  it  shall  be 
satisfied  that  a  guard  was  necessary;  pro¬ 
vided  that  when  the  place  of  conviction  Is 
remote  from  a  railroad,  upon  which  a  convict 
may  be  transported  to  the  penitentiary,  the 
court  before  which  such  convict  Is  sentenced 
may,  for  good  cause  shown,  allow  one  guard 
for  every  two  prisoners,  such  guard  to  re¬ 
ceive  one  dollar  and  fifty  cents  a  day  and 
seven  cents  a  mile  for  every  mile  necessar¬ 
ily  traveled  In  going  to  and  returning  from 
the  nearest  depot  on  said  railroad  to  the 
place  where  such  convict  was  sentenced. 

"5.  These  costs  shall  be  taxed  as  other 
costs  in  criminal  procedure  Immediately  after 
conviction  of  any  defendant  In  any  criminal 
procedure  .  .  .  .” 

This  section  specifically  provides  that  a  sheriff  Is  to  be  allowed 
a  fee  for  taking  a  person,  charged  with  a  criminal  offense,  from  the 
county  In  which  the  offender  Is  apprehended  to  that  In  which  the  offense 
was  committed.  The  statutory  exception  Is  In  the  event  the  sheriff 
transports  a  prisoner  from  the  Jail  In  one  county,  to  which  the  prisoner 
has  been  removed  because  of  Insufficiency  of  the  Jail  in  the  county  of 
the  trial,  to  a  place  of  trial  In  another  county,  then  the  fees  shall 
be  paid  by  the  county  In  which  the  case  originated. 

Therefore,  we  conclude  that  a  sheriff’s  fees  computed  In  accor¬ 
dance  with  Section  57.290,  RSMo  1969,  Incurred  when  he  apprehends  a 
person,  charged  with  the  criminal  offense  of  breaking  Jail  after  con¬ 
viction,  and  transports  that  person  from  the  county  of  his  apprehen¬ 
sion  to  that  In  which  the  offense  was  committed,  that  such  fees  are 
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properly  included  in  those  costs  which  may  be  taxed  against  the  State 
pursuant  to  the  provisions  of  Section  550.020,  RSMo  1969. 

CONCLUSION 


A  sheriff's  fees  computed  in  accordance  with  Section  57-290,  RSMo 
1969.  incurred  when  he  apprehends  a  person,  charged  with  the  criminal 
offense  of  breaking  Jail  after  conviction,  and  transports  that  person 
from  the  county  of  his  apprehension  to  that  in  which  the  offense  was 
committed,  even  though  such  offense  be  for  breaking  Jail  after  convic¬ 
tion,  are  properly  Included  in  those  costs  which  may  be  taxed  against 
the  State  pursuant  to  the  provisions  of  Section  550.020,  RSMo  1969- 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant.  Gene  E.  Voigts. 

V.  Yours  very^^uly, 

^JOHN  C.  DANPORTH 
Attorney  General 


ILSISURANCE;  Section  375.380,  RSMo  1969,  making  it  un- 

DIVIDENDS:  lawful  for  insurance  companies  to  pay  divi¬ 

dends  except  from  surplus  profits  arising 
from  the  business,  prohibits  the  payment  of 
dividends  by  such  companies  where  there  is 
no  earned  surplus  or  undistributed  profits. 


September  15,  1970 


OPINION  NO.  173 


Mr.  William  Y.  McCaskill 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  McCaskill: 

This  official  opinion  is  issued  in  response  to  the  request  con¬ 
tained  in  your  letter  concerning  the  legality  of  paying  dividends  by 
a  Missouri  life  insurance  company  from  funds  other  than  earnings 
from  the  conduct  of  its  business.  More  specifically,  the  question 
presented  is  as  follows: 

"In  view  of  the  above  circumstances,  we 
request  your  opinion  as  to  the  propriety 
and  the  legality  of  a  cash  dividend  to 
preferred  stockholders  in  the  amount  of 
$32,000  paid  by  Continental  Security  Life 
Insurance  Company  during  the  period  January 
1,  1969  to  June  30,  1969,  or  at  any  other 
time  during  which  the  company  is  operating 
at  an  underwriting  loss." 

Briefly,  the  facts  outlined  in  your  letter  may  be  thus  stated: 

The  Continental  Security  Life  Insurance  Company  is  a  life  insur¬ 
ance  company  organized  and  operating  under  the  laws  of  Missouri. 

During  the  calendar  year  1968  the  company  sustained  an  underwriting 
loss  of  $232,973.49,  and  during  the  period  of  January  1  to  June  30, 
1969,  the  company  sustained  a  further  underwriting  loss  of  $37,197.26. 
Between  December  31,  1968  and  June  30,  1969,  the  company  declared  and 
paid  a  dividend  in  cash  to  its  preferred  stockholders  amounting  to 
$32,000.  At  the  time  of  payment  of  the  dividend  the  financial  state¬ 
ment  of  the  company  disclosed  that  there  was  capital  paid  up  of 
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$263,000,  paid-in  and  contributed  surplus  of  $1,682,000  less  unas¬ 
signed  surplus  of  ($1,224,026.28)  or  remaining  total  surplus  of 
$457,973.72,  being  the  difference  between  the  two  surplus  figures. 

The  company  was  organized  in  1962,  and,  according  to  its  an¬ 
nual  statements,  a  net  loss  from  operations  was  sustained  in  each 
year  to  and  including  the  calendar  year  1968  and  during  the  opera¬ 
ting  period  of  January  1  to  June  30,  1969.  At  the  time  of  payment 
of  the  dividend  to  preferred  stockholders  the  company  did  not  have 
a  surplus  created  by  earnings  or  profits  from  the  operation  of  its 
insurance  business.  It  is  apparent,  therefore,  that  the  dividend 
was  paid  from  "paid-in  and  contributed  surplus"  as  disclosed  in 
the  company's  financial  statements. 

At  the  outset  it  should  be  observed  that  the  State  of  Missouri 
has  a  comprehensive  code  regulating  insurance  companies  and  the  in¬ 
surance  business,  and  any  question  concerning  the  operation  of  a 
Missouri  life  insurance  company  must  be  considered  in  the  special 
light  of  legislation  and  regulations  affecting  these  companies  as 
distinguished  from  ordinary  business  corporations.  The  purposes 
and  the  intent  underlying  the  insurance  code  have  been  described  by 
the  Supreme  Court  of  Missouri  in  State  v.  Hall,  330  Mo. 1107,  52  S.W. 
2d  174,  where  it  was  said; 

"The  legislative  power  to  authorize,  super¬ 
vise,  regulate, and  liquidate  insurance  com¬ 
panies  rests  on  the  interests  of  the  public 
in  the  insurance  business.  It  is  conceded 
that  the  state  may  through  administrative 
officers  supervise  and  regulate  insurance 
companies  in  aid  of  solvency.  If  so,  it  has 
the  power  to  protect  those  interested,  in 
the  event  of  insolvency.  It  is  a  valid  exer¬ 
cise  of  the  police  power  through  administra¬ 
tive  officers.  State  v.  Matthews,  44  Mo. 523; 

State  ex  rel.  Mackey  v.  Hyde,  315  Mo. 681,  286 
S.W. 363,  loc.cit.365.  The  power  was  first 
exercised  in  1869  by  the  enactment  of  an  In- 
surcince  Code  intended  to  protect  policyholders, 
stockholders,  and  the  public.  Laws  1869,  p.23. 

The  original  Code  and  ^endments  thereto  in- 
HTcate  an  intention  to  regulate  the  business 
from  beginning  to  end,  thereby  protecting  in¬ 
dividual  and  public  interests.  The  enactment 
of  ^is  comprehensive  Code  made  the  state  a 
real  party  in  interest.  The  superintendent  of 
insurance  is  the  administrative  officer  in 
charge  of  that  interest,  auid  courts  are  with¬ 
out  authority  to  interfere  with  his  administra¬ 
tion  of  the  Code."  (Emphasis  supplied) 

In  referring  to  the  Superintendent  of  Insurance  in  relation  to 
his  administration  of  the  Insurance  Code,  Section  374.040,  RSMo  1969 
states  that  it  shall  be  his  duty: 
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■•  *  *  *  generally  to  do  and  perform  with  jus¬ 
tice  and  impartiality  all  such  duties  as  are 
or  may  be  imposed  upon  him  by  the  laws  regu¬ 
lating  the  business  of  insurance  in  this  state 
and  to  perform  those  duties  imposed  upon  him 
in  such  a  manner  as  to  be  in  the  best  interests 
of  and  protect  the  general  public,  policyholders, 
insurance  companies,  and  the  officers,  directors 
and  stockholders  thereof;  *  *  *  " 

Thus,  it  is  apparent  that  any  interpretation  of  the  provisions 
of  the  insurance  laws  must  take  into  consideration  the  fact  that 
the  state  and  the  general  public  as  well  as  the  policyholders  and 
the  stockholders  have  vital  interests  in  the  conduct  and  operation 
of  insurance  companies. 

Chapter  375,  RSMo  1969,  sets  forth  provisions  applicable  to 
all  insurance  companies.  Section  375.380  of  this  chapter  states 
as  follows: 

"1.  It  shall  not  be  lawful  for  the  directors, 
trustees  or  managers  of  any  insurance  company 
to  make  any  dividend,  except  from  the  surplus 
profits  arising  from  their  business,  nor  for 
any  company  to  solicit  or  do  new  business,  when 
its  assets  are  less  than  three-fourths  of  its 
liabilities . " 

The  language  "to  make  any  dividend,  except  from  the  surplus 
profits  arising  from  their  business,"  as  used  in  this  statute  or 
language  similar  thereto  has  been  considered  by  the  courts  in 
several  instances.  It  is  apparent  that  "to  make  any  dividend"  is 
considered  as  meaning  to  pay  any  dividend.  Western  &  Southern  Fire 
Ins.  Co.  V.  Murphey,  156  P.885,  56  Okla.702;  Randall  v.  Bailey,  23 
N.Y.S.2d  173;  People  v.  San  Francisco  Savings  Union,  13  P.498,  72 
Cal. 199;  People  ex  rel.  North  American  Trust  Co.  v.  Knight,  89  N.Y.S. 
72,  91  App.Div.120. 

As  to  what  constitutes  "surplus  profits"  the  cases  appear  to  be 
in  conflict.  Randall  v.  Bailey,  supra,  and  Western  &  Southern  Fire 
Ins.  Co.  V.  Murphey,  supra,  indicate  that  such  may  be  created  by  the 
stockholders  or  from  earnings.  On  the  other  hand.  People  v.  San 
Francisco  Savings  Union,  supra,  and  People  ex  rel.  North  American 
Trust  Co.  V.  Knight,  supra,  hold  that  surplus  profits  mean  an  excess 
of  receipts  over  expenditures  arising  from  the  operation  of  business. 
We  think  the  better  view  is  represented  by  the  latter  authorities  as 
well  as  those  which  follow. 

The  precise  question  is  whether  payment  of  a  dividend  by  the 
company  from  its  "paid-in  and  contributed  surplus"  constitutes  payment 
from  "surplus  profits  arising  from  their  business"  within  the  meaning 
of  the  statute.  Section  375.380,  RSMo  1969. 
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There  is  a  vital  difference  between  "paid-in  and  contributed 
surplus"  and  "surplus  profits  arising  from  .  .  .  business".  The 
difference  is  the  same  that  exists  in  an  ordinary  understanding  of 
the  matter  as  well  as  in  the  accounting  and  legal  sense  between  paid- 
in,  surplus  or  contributed  surplus  on  the  one  hand,  and  earned  surplus 
or  undistributed  profits  on  the  other. 

As  stated  by  the  court  in  Winkelman  v.  General  Motors  Corp. , 

44  F.Supp  960,996  (S.D.N.Y.),  the  surplus  account  of  a  corporation 
represents  the  net  assets  in  excess  of  all  liabilities,  including 
capital  stock.  That  surplus  may  be  "paid-in  surplus"  as  where  the 
stock  is  issued  at  a  price  above  par,  it  may  be  "earned  surplus"  as 
where  it  is  derived  wholly  from  undistributed  profits,  or  it  may, 
among  other  things,  represent  the  increase  in  valuation  of  land  or 
other  assets  made  upon  a  revaluation  of  the  corporation's  fixed 
property . 

Likewise,  in  U.S.  v.  Zion's  Savings  &  Loan  Assn.,  313  F.2d 
331 , 335 , (10th  Cir.)  the  court  held  that  "paid-in  surplus"  is  a  sur¬ 
plus  which  has  accumulated  by  the  sale  of  stock  at  more  than  par,  and 
"earned  surplus"  is  the  surplus  resulting  from  the  profitable  opera¬ 
tions  of  the  company. 

In  the  case  of  In  re  Lloyd's  Estate,  12  N.Y.S.2d  292,297,  171 
Misc.219,  it  was  held  that  the  fund  produced  by  the  action  of  cor¬ 
porate  directors  in  reducing  the  number  of  shares  of  stock  so  as  to 
create  a  surplus  remains  "contributed  capital"  and  constitutes 
neither  "earnings"  or  "earned  surplus"  which  is  the  product  of  earn¬ 
ings,  the  fruits  of  contributed  capital. 

The  Supreme  Court  of  Massachusetts  in  Commissioner  of  Corpora¬ 
tions  &  Taxation  v.  Filoon,  38  N.E.2d  693,700,  310  Mass. 374,  held 
that  "accumulated  profits"  may  be  described  as  "earned  surplus"  or 
"undivided  profits"  to  distinguish  them  from  "capital"  in  the  broad 
sense,  including  "paid-in  surplus"  or  "capital  surplus"  and  they 
represent  property  earned  by  the  corporation  as  distinguished  from 
property  invested  in  the  corporation  by  shareholders,  and  they  may 
include  earnings  resulting  from  capital  transactions  as  well  as 
earnings  resulting  from  ordinary  operations  of  the  corporation,  and 
they  are  in  the  nature  of  "income"  of  such  corporation. 

The  Supreme  Court  of  Missouri  in  Leggett  v.  Missouri  State  Life 
Ins.  Co.,  342  S.W.2d  833,899,  stated: 

"  *  *  *  'The  surplus  or  profits  of  a  mutual  life 
insurance  company  is  the  sum  remaining  out  of  its 
gross  income  after  deducting  the  reserve,  divi¬ 
dends,  and  the  losses  and  expenses;  it  arises  from 
savings  on  the  assumed  rate  of  mortality,  from  the 
excess  of  interest  received  over  the  assumed  rate, 
from  the  loading  for  expenses ,  and  the  gains  from 
lapsed  and  surrendered  policies;  all  such  items  go 
to  make  up  the  surplus,  or  the  so-called  net  profits 
of  the  business,  and  it  is  from  this  source  that  all 
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so-called  dividends  and  returns  to  the  policy¬ 
holders,  in  excess  of  the  face  of  the  policy 
are  made.  *  *  *  " 

These  cases  illustrate  the  distinction  between  paid-in  surplus 
contributed  by  the  stockholders  and  surplus  earned  from  operation  of 
the  business.  Here  the  surplus  was  not  created  by  amounts  remaining 
out  of  the  company's  gross  income  because  nothing  remained,  rather 
an  underwriting  loss  was  incurred  each  year.  We  are  dealing  with 
surplus  which  was  created  by  money  paid  in  by  the  stockholders  rather 
than  a  surplus  resulting  from  the  profitable  operations  of  the  company. 

One  of  the  principal  purposes  of  the  insurance  laws  of  Missouri 
is  to  give  protection  to  the  policyholders  and  the  general  public 
against  dilution  of  the  assets  of  insurance  companies  by  improper 
distributions  of  capital  (including  paid-in  surplus)  to  shareholders. 

We  believe  that  the  fund  from  which  dividends  may  be  paid  under 
Section  375.380,  RSMo  1969,  must  be  one  earned  by  the  corporation  as 
distinguished  from  funds  invested  in  the  corporation  by  its  stock¬ 
holders.  Accordingly  the  statute  prohibits  the  payment  of  dividends 
under  the  circumstances  involved  in  the  present  case. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section  375.380, 
RSMo  1969,  making  it  unlawful  for  insurance  companies  to  pay  dividends 
except  from  surplus  profits  arising  from  the  business,  prohibits  the 
payment  of  dividends  by  such  companies  where  there  is  no  earned  sur¬ 
plus  or  undistributed  profits. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


(Answer  by  Letter)  Mansur 


March  2^1,  I97O 


OPINION  LETTER  NO.  17^ 


Honorable  Janes  L.  Paul 
Prosecuting;  Attorney 
McDonald  County  Court  House 
Plnevllle,  Missouri  6^1856 

Dear  Mr.  Paul: 


I  FILED’ 

i  I 


This  Is  In  answer  to  your  request  for  an  opinion  from  this 
Office  as  follows: 

"Would  you  please  furnish  this  office 
an  opinion  on  the  following  questions. 

"'Are  land  sites  required  by  the  hous¬ 
ing  authority  of  local  cities  under  the 
"HUD"  program,  subject  to  taxation.* 

"If  your  answer  to  the  above  question 
Is  In  the  negative,  then  'ax*e  hones 
which  are  build  on  these  sites  for  the 
low  Income  people  and  elderly  people, 
which  are  rented  by  the  local  housing 
authority,  subject  to  assessment  and 
taxation. ' " 

In  answer  to  your  first  question,  we  are  enclosing  herewith 
Opinion  No.  391  Issued  by  this  office  on  January  23*  1964  to  the 
Honorable  Lon  J.  Lewis,  holding  property  of  a  municipal  housing  au¬ 
thority  Is  exempt  from  ad  valorem  taxes  levied  prior  to  Its  acqui¬ 
sition.  It  Is  our  view  that  property  acquired  by  the  municipal 
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housing  authority  is  exempt  from  ad  valorem  taxes  after  it  is  ac¬ 
quired  by  the  municipal  housing  authority. 

In  emswer  to  your  second  question,  we  believe  the  homes  built 
by  the  housing  authority  on  the  land  acquired  by  a  municipal  housing 
authority  which  are  rented  by  the  housing  authority  to  low  income 
people  and  elderly  people  is  likewise  exempt  from  ad  valorem  taxes. 

Bader  Realty  &  Investment  Co.  v.  St.  Louis  Housing  Au.  217  S.W.2d 
489  (Mo  En  Banc  1949). 

If  you  have  any  further  questions,  please  advise. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure: 

Op.  ^ 

1-23-64,  Lewis 
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Answer  by  letter-Wieler 


March  6,  1970 


OPINION  LETTER'NO.  176 


Mr.  James  J.  Butler,  Chairman 
Industrial  Commission  of  Missouri 
Post  Office  Box  599 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Butler: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  applicability  of  the  Pz*evailing  Wage  Law, 
Sections  290.210  to  290.3^5,  RSHo,  as  amended  by  Senate  Bill  No. 

1^2  as  enacted  in  1969,  to  public  works  projects  initiated  by  the 
Unirersity  of  Missouri  and  its  several  divisions. 

In  Opinion  No.  156,  issued  April  18,  1962,  to  Mr.  June  R.  Rose 
and  Opinion  No.  28l,  issued  August  24,  1962,  to  Mr.  June  R.  Rose, 
we  held  that  the  Prevailing  Wage  Law  did  not  apply  to  the  University 
of  Missouri  or  the  Rolla  School  of  Mines,  a  division  of  the  Uni- 
vez*8ity  of  Missouri.  You  now  ask  if  our  holding  in  these  opinions 
should  be  revised  in  view  of  the  latest  amendments  to  Section  290.- 
210  (6),  RSMo.  Section  290.210  (6)  now  x*eads: 

"'Public  body*  means  the  state  of  Missouri  or 
any  officer,  official,  authority,  board  of  oom- 
raission  of  the  state,  or  other  political  sub¬ 
division  thereof,  or  any  institution  supported 
in  whole  or  in  part  by  public  funds;" 

However,  it  is  still  our  view  that  the  Prevailing  Wage  Law  does 
not  apply  to  the  University  of  Missouri  and  its  several  divisions, 
despite  the  language  of  Section  290.210  (6),  as  amended.  Our  hold¬ 
ing  in  the  earlier  opinions  revolved  around  an  interpretation  of 
Article  IX,  Section  9(a)  of  the  Missouri  Constitution,  which  reads 
as  follows: 


1  F I  L  E  D  I 

I  /% 

i 


Mr.  James  J.  Butler 


"The  goverximent  of  the  State  University  shall 
be  vested  In  a  board  of  curators  consisting  of 
nine  siembers  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate.” 

We  noted  In  these  opinions  that  the  word  "government”  as  found 
In  the  above  mentioned  constitutional  provision  has  been  given  a 
very  bx*oad  lntez*pretatlon,  both  by  the  courts  and  In  prior  Attoz*ney 
General's  opinions.  See  State  ex  rel.  Helmberger  v.  Board  of  Cura¬ 
tors  of  University  of  Missouri,  268  Mo.  598,  lo8  S.W.  128,  131  (en 
banc  1916),  which  discusses  the  term  "government”  as  applied  to  the 
Board  of  Curators  under  the  constitution  In  effect  at  that  time. 

See  also  State  ex  rel.  Curators  of  the  University  of  Missouri  v. 
Neill,  397  S.W. 2d  666,  669  (Mo.  en  banc  1966),  which  also  adopts  a 
broad  meaning  to  the  term  "government”  as  applied  to  the  power  of 
the  Board  of  Curators  of  the  University  of  Missouri  to  Issue  revenue 
bonds  to  build  parking  facilities.  In  addition,  enclosed  Is  an  opin¬ 
ion  Issued  September  14,  1965,  to  the  Honorable  James  C.  Kirkpatrick, 
Secretaz*y  of  State,  In  which  we  held  that  the  provisions  of  House 
Bill  No.  294,  73rd  General  Assembly,  known  as  the  "State  Records 
Act"  did  not  apply  to  the  University  of  Missouri  because  of  our  feel¬ 
ing  that  this  act  would  Interfere  with  the  constitutional  power  of 
the  Curators  to  "govern"  the  affairs  of  the  University. 

Since  we  have  been  consistently  of  the  view  that  Article  IX, 
Section  9(a)  of  the  Constitution  vests  the  power  to  govern  the  Uni¬ 
versity  of  Missouri  In  the  Board  of  Curators  thereof  and  that  the 
legislature  Is  without  authority  to  Interfere,  and  since  this  was 
out  precise  holding  In  Opinions  No.  156  and  281  with  respect  to  the 
applicability  of  the  Prevailing  Wage  Law  to  the  University  and  Its 
divisions,  It  Is  our  opinion  that  the  Prevailing  Wage  Law,  as  amended 
In  1969,  does  not  apply  to  the  University  of  Missouri  or  any  of  Its 
divisions. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attoz*ney  General 

Enclosures:  Op.  No.  156 

4-18-62,  Rose 

Op.  No.  281 

8- 24-62,  Rose 

Op.  No.  285 

9- 14-65,  Kirkpatrick 
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OTATh  EMPLOYEES ; 

COMPENSATION  : 


A  statf’  employee  is  entitled  to 
elect  to  receive  accrued  sick  leave 
pay  due  him  under  proper  rep:ulations 
Jurinr  a  period  of  absence  from  work  for  which  the  employee  is  other¬ 
wise  elir:iblc  for  Workmen's  Compensation  (Section  287. 100,  RSMo ) . 

Por  the  period  such  sick  leave  pay  in  received,  Workmen's  Compensa¬ 
tion  is  not  due  the  employee  but  is  due  thereafter  to  the  extent 
that  the  period  of  entitlement  to  Workmen's  Com.pcnsation  exceeds 
the  period  for  which  sick  leave  ray  has  been  received  by  the  employee. 
CicK  leave  pay  of  a  state  emcloyce  is  not  to  be  deducted  from  Work¬ 
men's  f'-'mpensatior.  aue  after  such  sick  leave  period.  If  the  regu¬ 
lations  pertaining  tr  the  employee  provide  that  sick  leave  is  not 
grantee  Per  a  period  of  absence  att-ibutable  to  an  injury  covered 
oy  the  Workmen's  Compensation  Law,  the  employee  has  no  right  to 
elect  to  receive  accrued  sick  leave  pay  for  such  a  period  of  absence. 

A  state  employee  entitled  to  elect  to  receive  accrued  sick  leave 
durirnr  a  nerloa  of  absence  in  preference  to  Workmen's  Compensation 
Is  entitled  to  receive  the  medical  benefits  provided  for  by  Section 
PPy.l^O,  RSMo,  durlnr  such  period. 


OPINION  NO.  177 


October  I9TO 


Mr.  Robert  L.  Hyder,  Chief  Counsel 
Missouri  State  Highway  Commission 
Jefferson  City,  Missouri  651OI 


'hear  Mr.  Hyder: 

You  have  reouested  an  opinion  on  the  correct  interpretation  of 
the  Workmen's  Compensation  Law  from  the  standpoint  of  the  following 
Questions : 
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"1.  May  an  employee  of  the  State  be  paid  sick 
leave  (if  due  him  under  proper  regulations)  dur¬ 
ing  a  oeriod  when  such  employee  is  disabled  be¬ 
cause  of  an  injury  in  the  course  of  his  employ¬ 
ment  and,  if  paid  such  sick  leave,  Is  it  to  be 
counted  against  the  neriod  of  time  for  which 
such  employee  is  entitled  to  Workmen's  Compen¬ 
sation  benefits? 

May  an  employee  receive  medical  expense 
and  benefits  other  than  compensation  payments 
during  a  period  when  he  is  disabled  and  entitled 
to  the  same  hut  Is  receiving  sick  leave  under 
appropriate  regulations?" 
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The  regulations  pertaining  to  sick  leave  generally  provide  that 
a  regular  state  employee  "earns"  or  is  "entitled  to"  sick  leave  with 
full  nay  at  the  rate  of  one  and  one-fourth  (1  1/^)  days  for  each 
calenaar  month  of  service.  (highway  Commission  Personnel  Manage¬ 
ment  Manual,  Mo.  3500,  May  1,  1967;  Rule  16.^,  Personnel  Advisory 
Board  Missouri  Personnel  Division;  Undated  Memorandum  from  Office 
of  the  Governor,  Re:  Vacation  and  Sick  Leave).  The  only  apparent 
statutory  reference  to  sick  leave  for  state  employees  is  with  re¬ 
gard  to  those  in  the  merit  system. 

"...  [The  advisory  board  regulations]  shall 
contain  provisions  for  annual  leave,  sick 
leave,  and  special  leaves  of  absence,  with  or 
without  pay,  or  with  reduced  pay,  and  may  al- 
lov/  special  extended  leaves  for  employees  dis¬ 
abled  through  injury  or  illness  arising  out  of 
their  employment,  and  the  accumulation  of  an¬ 
nual  leave  and  sick  leave."  (Section  36.350, 

RSMo) 

The  Highway  Employees'  and  State  Employees'  Retirement  laws 
make  indirect  reference  to  sick  leave  by  providing  that  absences 
for  sickness  or  injury  of  less  than  one  year  may  be  considered  con¬ 
tinuous  service  (Sections  10^.050  and  10^1.350(1),  RSMo). 

The  Workmen's  Compensation  Law  provides: 

"...  Nor  shall  anything  in  this  chapter  be 
construed  as  interfering  with  the  right  of  any 
public  employee  to  draw  full  wages,  or  collect 
and  retain  his  full  fees,  so  long  as  he  holds 
his  office,  appointment  or  employment,  but  the 
period  during  which  the  same  are  received  after 
the  injury  shall  be  deducted  from  the  period  of 
compensation  payments  due  hereunder."  (Section 
287.100,  RSMo) 

The  question  then  arises:  Is  a  state  employee's  accrued  sick 
leave  embraced  within  the  clause  "...  the  right  of  any  public  em¬ 
ployee  to  draw  full  wages,  or  collect  and  retain  his  full  fees,  so 
long  as  he  holds  his  office,  appointment  or  employment,  ..."  (Sec¬ 
tion  2^7.100,  RSMo).  We  believe  that  it  is. 

"...  Moreover,  'one  of  the  primary  objectives 
in  providing  pensions  for  goverment  employees 
*  *  *  is  to  induce  competent  persons  to  enter 
and  remain  in  public  employment.'  .  .  .  And 
the  granting  oC  sick  leave  with  pay  is  also 
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held  to  be  a  reasonable  means  of  promotinp;  the 
efficiency,  morale,  and  general  welfare  of  pub¬ 
lic  employees.  .  .  .  Likewise,  the  rrantinp  of 
holiday  and  vacation  rir;hts  (and  the  enforce¬ 
ment  thereof  by  the  courts  if  such  r.ranted 
rip:hts'have  been  withheld)  is  a  reasonable  and 
nrorer  inducement  to  competent  persons  to  enter 
and  remain  in  public  employment,  to  promote 
their  efficiency  and  morale,  and  thereby  to 
benefit  the  public  they  serve."  (Adams  v.  City 
of  Modesto,  35)0  P.2d  529  ,  53^  (Cal.  i960)) 

Althou;th  there  may  be  no  "lep;islative  action"  in  this  state 
tr.at  has  provided  for  sick  leave  with  pay  for  state  employees,  we 
believe  that  administrative  action  has  validly  done  so,  and  thereby 
establisheu  a  "ris^ht"  which  the  V.'orknen's  Compensation  Law  expressly 
declines  to  abridge.  We  are  aware  that  the  Personnel  Advisory  Board 
and  the  Highway  Commission  have  adopted  regulations  that  permit 
their  employees  to  use  accrued  sick  leave  only  if  the  particular 
absence  is  not  caused  by  an  injury  arising  out  of  and  in  the  course 
of  state  employment.  So  long  as  these  re.gulations  are  in  effect, 
these  employees  have  no  "right"  to  accrued  sick  leave  in  the  sense 
used  in  this  opinion;  and  consequently,  if  their  absences  from  work 
are  caused  by  injuries  arising  out  of  and  in  the  course  of  their 
employment,  they  are  eligible  only  for  Workmen's  Compensation. 

We  do  not  believe  that  Section  237.160(3)  of  the  Workmen's 
Compensation  Law  can,  or  should  be  construed  to  interfere  with  a 
"right"  to  accrued  sick  leave.  This  section  provides: 

"The  employer  shall  be  entitled  to  credit  for 
wages  paid  the  employee  after  the  injury,  and 
for  any  sum  paid  to  or  for  the  employee  or  his 
dependents  on  account  of  the  injury,  except  for 
liability  under  section  287.1^0  [medical,  surgi¬ 
cal,  hospital,  nursing,  ambulance,  and  medicine 
costs]."  (Section  287.160(3),  RSMo) 

In  Strohmeyer  V.  Southwestern  Bell  Telephone  Co.,  396  S.V/.2d  1 
(St . L . Ct . App .  1965),  a  private  employee  unsuccessfully  resisted  the 
application  of  Section  287.160(3),  HSKo,  that  allowed  his  private 
employer  full  credit  for  sums  paid  the  employee  during  absence  fol¬ 
lowing  injury  pursuant  to  the  private  company's  disability  benefit 
plan.  The  employee  argued  that  Section  287.100,  RSMo,  was  uncon¬ 
stitutional  if  its  provisions  did  not  extend  to  private  employees 
as  well  as  public  employees.  The  Court  of  Appeals  ruled  that  the 
legislature  could  nronerly  differentiate  between  public  and  private 
employments,  with  the  result  that  a  public  employee  would  be  dis- 
oualified  from  receiving  Workmen's  Compensation  during  the  period 
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he  continued  to  receive  his  full  salary  (Section  2'^7.100,  RSMo), 
whereas,  a  private  employee's  Workmen's  Compensation  would  be  sub¬ 
ject  to  an  employer's  credit  for  all  sums  previously  paid  on  account 
of  the  injury  (Section  267.160(3) >  HSMo). 

"The  qualification  contained  In  the  second  sen¬ 
tence  of  §  287.100,  supra,  is  not  a  credit  pro¬ 
vision  but  is  one  of  dlsauallf ication .  It  im¬ 
poses  a  disqualification  on  the  public  employee 
which  continues  week  by  week  to  reduce  the  ob¬ 
ligation  to  pay  any  compensation  benefits  so 
long  as  he  retains  his  office  and  draws  his  full 
salary.  It  should  be  noted  that  If  this  dis¬ 
qualification  were  to  be  applied  to  the  claimant 
in  the  instant  case,  nothing  would  be  due  him 
from  the  emoloyer  as  he  has  continued  to  draw 
his  full  salary  for  a  period  longer  than  the 
twenty-week  healing  period  and  the  133  1/3  weeks 
of  permanent  partial  disability  entitlement. 

It  should  also  be  noted  that  §  287.160,  (3), 
supra,  has  no  provision  for  disqualllf Ication . 

Doubtless  this  is  for  the  reason  that  private 
employees  have  no  right  to  continue  to  hold 
their  employment  and  draw  their  full  salary  dur¬ 
ing  disability.  We  cannot  agree  that  §  287.100, 
supra,  in  any  way  mitigates  the  plain  and  un¬ 
equivocal  wording  of  §  287.160,  (3)j  supra, 
providing  that  the  employer  is  entitled  to  cred¬ 
it  for  any  sum  paid  the  claimant  on  account  of 
the  injury."  (Strohmeyer  v.  Southwestern  Bell, 

396  S.W.2d  at  71 

The  Strohmeyer  case  suggests  without  so  holding  that,  just  as 
Section  287 . 100 ,  R^Mo,  is  not  applicable  to  private  employments. 
Section  287.160(3),  RSMo,  is  not  applicable  to  public  employments. 

In  our  opinion,  such  a  conclusion  must  be  reached  to  properly  ob¬ 
serve  the  mandate  of  Section  287.100,  RSMo,  that  no  part  of  the 
Workm.en's  Compensation  Law  shall  interfere  with  a  public  employee's 
right  to  draw  full  wages  after  the  injury.  Payment  of  accrued  sick 
leave  is  in  our  view  "draw[ing]  full  wages."  The  crediting  of  sick 
leave  payments  against  the  amount  of  compensation  found  to  be  due 
under  the  Workmen's  Compensation  Law  would  in  most  cases  reduce  the 
full  wages  to  a  lesser  payment  of  Workmen's  Compensation  for  that 
period.  This  is  what  Section  287.100,  RSMo,  is  designed  to  prevent. 
Furthermore,  the  requirement  of  Section  287.100,  RSMo,  that  the 
period  during  which  full  wages  are  received  after  the  injury  shall 
be  deducted  from  the  period  for  which  Workmen's  Compensation  is  due, 
cannot  in  our  view  be  reconciled  with  the  provisions  for  crediting 
of  wages  or  sums  paid  by  the  employer  after,  or  on  account  of  the 
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injury  found  in  Section  287.160(3)j  RSMo.  We  conclude  that  for 
public  employments,  the  period  of  time  after  injury  during  which 
full  wages  are  received  must  be  disregarded  as  a  period  of  time 
for  which  V/orkmen's  Compensation  is  due,  and  the  credit  provisions 
of  Section  ?87.l60(3),  RSMo,  have  no  application  to  such  period  of 
tine. 

We  believe  that  the  legislature  has  through  Section  ?87.100, 
RSMo,  expressed  the  intention  that  public  employees  be  entitled 
to  elect  to  receive  their  full  salary  during  any  period  of  absence, 
if  authorized  by  other  laws  or  regulations,  and  for  such  time  as 
full  salary  is  received,  waive  their  rights  to  Workmen's  Compensa¬ 
tion.  So  long  as  a  public  employee  has  a  right  conferred  by  other 
laws  or  regulations  to  receive  his  full  salary  during  a  period  of 
absence,  no  nrcvision  of  the  Workmen's  Compensation  Law  or  its  im¬ 
plementing  regulations  can  disturb  that  right.  If  the  public  em¬ 
ployee  because  he  has  accrued  sick  leave  receives  his  full  salary 
during  any  period  of  absence,  there  is  no  lawful  authority  for  the 
employer  or  Workmen's  Compensation  Insurer  to  make  compensation 
payments  to  the  employee  for  that  period.  However,  once  the  pe¬ 
riod  of  full  salary  ends,  by  virtue  of  the  laws  or  regulations  au¬ 
thorizing  it,  the  public  employee  is  entitled  to  receive  V/orkmen's 
Compensation  for  the  remainder  of  his  absence  to  the  extent  that 
the  period  of  disability  determined  pursuant  to  the  Workmen's  Com¬ 
pensation  Law  exceeds  the  period  of  absence  following  injury  for 
which  full  salary  has  been  received. 

In  answer  to  your  second  question,  it  is  our  opinion  that  a 
state  employee  injured  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment  is  entitled  to  the  medical  benefits  pro¬ 
vided  by  Section  287.1^0,  RSMo,  of  the  Workmen's  Compensation  Law. 
We  do  not  believe  t.his  entitlement  is  affected  by  the  fact  that  the 
employee  may  receive  accrued  sick  leave  during  part  or  all  of  the 
absence  following  the  accident. 

The  Attorney  General's  Opinion  of  May  9j  1958,  to  Edward  E. 
Haynes  holding  that  sums  paid  as  sick  leave  to  an  employee  of  the 
penitentiary  following  an  accidental  Job  related  injury  should  be 
deducted  from  any  sum  due  the  employee  pursuant  to  the  Workmen's 
Compensation  Law  is  hereby  withdrawn. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  a  state  employee  is  en¬ 
titled  to  elect  to  receive  accrued  sick  leave  pay  due  him  under 
prooer  regulations  during  a  period  of  absence  from  work  for  which 
the  employee  is  otherwise  eligible  for  Workmen's  Compensation  (Sec¬ 
tion  287.100,  RSMo).  For  the  period  such  sick  leave  pay  is  re¬ 
ceived,  Workmen's  Compensation  is  not  due  the  employee  but  is  due 
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thereafter  to  the  extent  that  the  period  of  entitlement  to  Workmen’s 
Compensation  exceeds  the  period  for  which  sick  leave  pay  has  been 
received  by  the  employee.  Sick  leave  pay  of  a  state  employee  Is  not 
to  be  deducted  from  Workmen’s  Compensation  due  after  such  sick  leave 
period.  If  the  repiulatlons  pertaining  to  the  employee  provide  that 
sick  leave  Is  not 'granted  for  a  period  of  absence  attributable  to 
an  Injury  covered  by  the  Workmen’s  Compensation  Law,  the  employee 
has  no  right  to  elect  to  receive  accrued  sick  leave  pay  for  such  a 
period  of  absence. 

A  state  employee  entitled  to  elect  to  receive  accrued  sick 
leave  during  a  period  of  absence  In  preference  to  Workmen’s  Com¬ 
pensation  Is  entitled  to  receive  the  medical  benefits  provided  for 
by  Section  287.1^0,  RSMo,  during  such  period. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


Yours  very  truly. 


C.  DANFORTH 


Attorney  General 
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Answered  by  KLaffenbach 


February  16,  1970 


OPINION  LETTER  NO.  178 


Honorable  Donald  J.  Grallke 
State  Representative 
49th  District 
648  Buckley  Road 
St.  Louis,  Missouri  63125 

Dear  Representative  Grallke: 

This  letter  Is  in  response  to  your  opinion  request  in  which 
you  Inquire  concerning  the  legality  of  an  order  issued  by  the 
St.  Louis  County  Police  Department.  You  advise  that  General  Order 
4-70,  Section  2,  under  the  heading  of  Regulations  states  that  a 
police  officer  shall  not  discharge  firearms  at  a  felony  suspect 
unless  the  crime  for  which  the  arrest  is  sought  Involved  conduct 
including  the  use  or  threatened  use  of  deadly  force. 

More  specifically,  you  ask  whether  such  order  is  in  violation 
of  Section  544.190,  RSMo  1959>  or  Paragraph  3>  Section  559. 040, 
RSMo  1959. 

Section  544.190  states  in  full: 

"if,  after  notice  of  the  Intention  to 
arrest  the  defendant,  he  either  flee  or 
forcibly  resist,  the  officer  may  use  all 
necessary  means  to  effect  the  arrest.” 

Paragraph  3f  Section  559*040  with  respect  to  "justifiable 
homicide"  states: 

"vnien  necessarily  committed  in  attempt¬ 
ing  by  lawful  ways  and  means  to  appre¬ 
hend  any  person  for  any  felony  committed, 
or  in  lawfully  suppressing  any  riot  or 
insurrection,  or  in  lawfully  keeping  or 
preserving  the  peace.” 

We  wish  to  note  at  the  outset  that  your  question  is  directed 
to  the  validity  of  the  police  department  regulation;  and  while  it 
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is  clear  that  the  governing  body  of  St.  Louis  County  aid  the  govern¬ 
ing  body  of  the  St.  Louis  County  Police  Department  could  not  take 
it  upon  themselves  to  define  what  constitutes  "Justifiable  homi¬ 
cide'^  in  contravention  to  Section  559 .040  or  to  grant  such  offi¬ 
cers  authority  in  excess  of  that  authorized  by  Section  544.190, 
it  is  nevertheless  clear  that  the  police  department  does  have 
authority  to  regulate  the  conduct  of  its  officers. 

That  is  to  say,  the  St.  Louis  County  Charter  which  was  sub¬ 
mitted  to  the  voters  and  approved  on  April  2,  1968,  provides 
under  Section  4.270  that  the  Board  of  Police  Commissioners  shall 
be  in  charge  of  the  Department  of  Police.  Section  4.275  of  the 
Charter  provides  that  the  Superintendent  of  Police  shall  have  super 
vision,  management  and  control  of  the  operation  of  the  Department 
of  Police  and  all  personnel  thereof,  and  that  he  is  responsible 
to  the  Board  of  Police  Commissioners. 

We  conclude  that  the  St.  Louis  County  Police  Department  does 
have  authority  to  issue  regulations  restricting  the  use  of  fire¬ 
arms  by  the  personnel  of  the  department  and  that  such  regulations 
do  not  conflict  with  the  laws  cited  or  any  other  laws  of  this  state 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  -  Bolcourt 


OPINION  LETTER  NO.  179 


Honorable  Donald  L.  Oann 
State  Ren re sent at 1 VO 
District  1^»6 
P.  0.  Box  302 
Ozark,  Missouri  65721 

Dear  Mr.  Qann: 

This  letter  Is  In  response  to  your  request  for  a  ruling 
of  this  Office  on  the  following  question: 

Are  the  residents  of  an  area  annexed 
to  a  fourth-class  city  pursuant  to 
an  affirmative  vote  on  such  annexation 
by  the  Inhabitants  of  said  city  on 
November  19,  1968,  and  a  subsequent 
ordinance  annexing  such  territory  on 
March  3,  1969,  subject  to  city  taxes 
for  the  year  1969? 

The  authority  by  which  a  fourth-class  city  can  annex  territory 
and  the  procedures  to  accomplish  such  purpose  are  provided  by 
§79.020  RSMo  1959. 

The  mayor  and  board  of  alderman  of  such 
city,  whether  the  same  shall  have  been 
Incorporated  before  becoming  a  city  of 
the  fourth  class  or  not,  with  the  consent 
of  a  majority  of  the  legal  voters  of  such 
city  voting  at  an  election  therefor,  shall 
have  power  to  extend  the  limits  of  the  city 
over  territory  adjacent  thereto,  and  to 
diminish  the  limits  of  the  city  by  excluding 
territory  therefrom,  and  shall.  In  every  case, 
have  power,  with  the  consent  of  the  legal 
voters  as  aforesaid,  to  extend  or  diminish 
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the  city  limits  In  such  manner  as  In  their 
Judgment  and  discretion  may  redound  to  the 
benefit  of  the  city;  provided,  that  such 
election  shall  be  held  In  accordance  with 
the  provision  of  chapter  111,  RSMo  19^9* 
and  the  same  shall  be  held  upon  such  notice 
and  at  such  time  and  place,  and  the  Judges 
and  clerks  therefor  shall  be  appointed  and 
shall  make  their  returns  of  the  same  In  such 
manner  as  may  be  prescribed  by  ordinance  or 
resolution  of  such  city. 

We  have  concluded  the  annexed  area  referred  to  In  your 
opinion  request  Is  subject  to  1969  city  taxes.  This  result  we 
believe  to  be  valid  whether  one  considers  the  effective  date 
of  annexation  to  be  at  the  time  of  the  affirmative  vote  of 
November  19,  1963,  or  when  the  ordinance  of  acceptance  was 
adopted  on  March  3,  1969.  In  regard  to  the  latter  possibility, 
we  refer  you  to  Long  v.  City  of  Independence,  229  S.W.2d  686 
(Mo.  1950).  That  case,  which  concerned'  an  annexation  to  a 
third-class  city,  held  that  a  city  had  the  authority  to  levy 
taxes  on  property  annexed  to  said  city  after  January  1  of  the 
tax  year  but  before  the  official  assessment  books  v/ere  completed 
(loc.  clt.  689). 

Therefore,  In  answer  to  your  Inquiry,  territory  annexed 
to  a  fourth-class  city  before  the  official  assessment  books  for 
a  certain  tax  year  are  completed.  Is  subject  to  city  taxes  for 
that  year. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


March  27,  1970 


Answered  by  Letter  -  Mansur 
OPINION  LETTER  NO.  18^1 


Honorable  Hal  £.  Hunter,  Jr. 
Prosecuting  Attorney 
New  Madrid  County  Court  House 
New  Madrid,  Missouri  63869 


Dear  Mr.  Hunter: 

This  Is  In  response  to  your  i*equest  for  an  opinion  from 
this  office  as  follows: 


"The  six  counties  In  the  Bootheel  of 
Missouri  are  Interested  In  fozmulatlng 
a  multi-county  non-profit  housing  au¬ 
thority  to  expedite  the  financing  and 
building  of  low  Income  housing  In  the 
area. 

"It  has  been  requested  by  the  county 
governments  that  we  obtain  a  ruling 
on  the  legality  of  forming  such  a 
multi-county  housing  authority.  Also, 
we  sincerely  request  the  legal  z*ullng 
on  the  formulation  of  a  one-county  not- 
for-profit  housing  authority. 

"We  are  also  requesting  a  ruling  on  a 
multi-county  and  county  non-profit 
corporation  for  the  puirpose  of  building 
low  Income  housing." 
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We  assume  you  refer  to  the  housing  authority  created  under  the 
provisions  of  Chapter  99  RSMo.  Section  99.020  Mo.  Supp.  1967  provides 
that  the  terms  used  In  Section  99.010  to  99.230  shall  have  the  follow¬ 
ing  meanings : 

”(1)  ’Authority’  or  'housing  authority’ 
shall  meein  any  of  the  municipal  corpora¬ 
tions  created  by  section  99.040; 

"(3)  ’County’  shall  mean  any  county  in 
the  state  having  a  population  of  four 
hundred  thousand  or  more 

Since  only  St.  Louis  County  and  Jackson  County  have  populations 
of  400,000  or  more.  Chapter  99  RSMo  does  not  apply  to  other  counties 
In  this  state. 

If  you  have  any  further  questions,  please  advise. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Wieler 


Miirch  6,  1970 


OPIKION  LETTER  MO.  I86 


.Mr,  Heupry  V/l/^glns,  Supervisor 
I^partnent  of  Liquor  Control 
Broadway  State  Office  Building; 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Vl^ins: 


M  L  t.  D 


This  la  In  response  to  your  request  for  an  opinion  as  to  the 
question  whether  or  not  it  is  necessary  for  the  Suporvloor  of  Llq- 
our  Control  to  tender  witness  fees  In  advance  to  persons  subpoenaed 
to  testify  at  hearings  within  the  Supervisor's  Jurisdiction  when 
such  persons  reside  farther  than  forty  (*I0)  miles  from  the  place 
of  hearing. 

Section  311*660,  subsection  8,  RSMo  1959 »  provides  that  the 
Supervisor  has  the  power: 

"To  issue  subpoenas  and  all  necessary  processes 
and  require  the  production  of  papers,  to  ad> 
minister  oaths  and  to  take  testimony." 

However,  Chapter  311  does  not  contain  any  specific  provisions 
regarding  payment  of  witnesses  who  are  requlz^d  to  attend  hearings 
before  the  Supervisor  of  Liquor  Control.  Vhsnevsr  there  Is  not  a 
oonfliot  with  a  specific  provision  or  provisions  contained  in  Chan¬ 
ter  311,  the  Administrative  Procedure  and  Review  Act  (Chapter  536) 
applies  to  questions  conoemlng  procedure  in  an  administrative  hear¬ 
ing  beroz*«  the  Supervisor  of  Liquor  Control.  See  State  ex  rel. 
Zimmermann  v.  Moran,  ^39  S.V.2d  503»  504  (Mo.  I969). 

Section  536.077,  RSMo  1959,  provides: 

"...  The  witness  shall  be  entitled  to  the  same 
fees  and.  If  ocmpelled  to  travel  more  than  forty 
miles  from  his  place  of  residence,  shall  be  en¬ 
titled  to  the  same  tender  of  fees  for  travel  and 
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attendance,  and  at  the  same  time,  as  is  now  or 
may  hereafter  be  provided  for  witnesses  in  civil 
actions  in  the  circuit  court,  such  fees  to  be 
paid  by  the  party  or  agency  subpoenaing  him,  ex¬ 
cept  where  the  payment  of  such  fees  is  otherwise 
provided  for  by  law.  ..." 

Section  491.130,  RSMo  1959,  provides: 

"A  witness  shall  not  be  compelled  to  attend,  as 
such,  in  a  civil  suit,  at  a  greater  distance 
than  forty  miles  from  his  place  of  iresidenoe, 
unless  his  legal  fees  for  traveling,  in  going 
to  and  z*etuming  from  the  place  of  trial,  and 
one  day's  attendance,  are  paid  or  tendered  to 
him  at  the  time  of  summoning  such  witness." 

Therefore,  it  is  our  opinion  that  a  witness  subpoenaed  by  the 
Supervisor  of  Liquor  Control  to  testify  at  a  hearing  before  the  Su¬ 
pervisor  where  such  hearing  is  held  at  a  gz*eater  distance  than  forty 
miles  from  the  witness'  place  of  z*e8ldence  must  be  tendered  his  legal 
fees  for  traveling  to  and  from  the  hearing  and  one  day's  attendance 
fee  at  the  time  he  is  summoned. 


Yours  vex^  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


-2- 


TAXATION  (CITY 
SALES  TAX) : 
CITY  SALES  TAX: 


If  a  sale  is  made  by  a  retail  merchant 
whose  place  of  business  is  within  the 
city  limits  of  a  city  having  a  city  sales 
tax,  and  the  purchaser  takes  possession 
within  the  State  of  Missouri,  then  the  city  sales  tax  applies.  The 
manner  by  which  an  order  is  received  by  a  seller  is  irrelevant  for 
the  purposes  of  the  city  sales  tax,  so  long  as  the  goods  are  delivered 
within  the  State  of  Missouri.  The  sale  is  deemed  to  be  consummated 
at  the  place  of  business  of  the  seller,  and  this  place  of  business 
is  the  tax  situs  irrespective  of  the  method  of  delivery. 


July  28,  1970 


OPINION  NO.  188 


Mr.  James  E.  Schaffner,  Director 
Department  of  Revenue 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Schaffner: 
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You  have  recently  requested  that  we  advise  you  with  regard 
to  your  responsibility  with  respect  to  cities  sales  taxes  where 
the  city  has  adopted  a  sales  tax  pursuant  to  the  City  Sales  Tax 
Act  Sections  9^-500  to  9^-570,  RSMo  1969.  Your  questions  are: 

"1.  If  a  non-resident  purchaser  who  makes 
a  purchase  but  does  not  take  possession  of 
the  merchandise  purchased  within  the  tax¬ 
ing  jurisdiction  of  a  city  having  a  city 
sales  tax  and  the  merchandise  must  be  ship¬ 
ped  to  the  purchaser  elsewhere  in  the  state, 
is  the  purchaser  subject  to  that  city's 
sales  tax? 

"2.  If  the  order  is  placed  by  phone,  mail 
order,  or  by  an  out-of-house  salesman,  does 
the  city  sales  tax  apply? 

"3.  If  this  merchandise  is  delivered  by 
common  carrier  or  by  the  vendor's  own  con¬ 
veyance  to  the  purchaser  in  another  city 
having  a  city  sales  tax,  which  city  is  the 
tax  situs? 
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The  above  questions  are  answered  by  Section  9^ *5^9(5)  which 
defines  place  of  sale.  This  section  states: 

"5.  For  the  purposes  of  a  sales  tax  imposed 
by  an  ordinance  pursuant  to  sections  9^-500 
to  9^*570,  all  retail  sales  shall  be  deemed 
to  be  consummated  at  the  place  of  business 
of  the  retailer  unless  the  tangible  personal 
property  sold  is  delivered  by  the  retailer 
or  his  agent  to  an  out-of-state  destination 
or  to  a  common  carrier  for  delivery  to  an 
out-of-state  destination.  In  the  event  a 
retailer  has  more  than  one  place  of  business 
in  this  state  which  participates  in  the  sale, 
the  sale  shall  be  deemed  to  be  consummated 
at  the  place  of  business  of  the  retailer 
where  the  initial  order  for  the  tangible 
personal  property  is  taken,  even  though  the 
order  must  be  forwarded  elsewhere  for  accept¬ 
ance,  approval  of  credit,  shipment  or  bill¬ 
ing.  A  sale  by  a  retailer's  employee  shall 
be  deemed  to  be  consummated  at  the  place  of 
business  from  which  he  works." 

In  answering  such  questions  as  those  posed  above,  it  is  impor¬ 
tant  to  keep  in  mind  the  language  contained  in  Section  9^.520,  to 
wit : 

"The  ordinance  imposing  the  city  sales  tax 
under  the  provisions  of  sections  9^.500  to 
9^.570  shall  Impose  upon  all  sellers  a  tax 
for  the  privilege  of  engaging  in  the  busi¬ 
ness  of  selling  tangible  personal  property 
or  rendering  taxable  services  at  retail.  . 

If 

•  • 

Section  9^. 5^0(5)  is  consistent  with  this  philosophy  of  taxation,  for 
it  imposes  the  sales  tax  only  upon  those  retail  sellers  who  are  sub¬ 
ject  to  the  city's  Jurisdiction,  i.e.,  retail  sellers  who  are  within 
the  city's  Jurisdictional  limits. 

Thus,  the  answers  to  your  questions  are  as  follows: 

1.  If  a  sale  is  made  by  a  retail  merchant  whose  place  of  busi¬ 
ness  is  within  the  city  limits  of  a  city  having  a  city  sales  tax,  and 
the  purchaser  takes  possession  within  the  State  of  Missouri,  then 
the  city  sales  tax  applies. 
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2.  Since  for  the  purpose  of  the  city  sales  tax  act,  the  sale 
takes  place  at  the  place  of  business  of  the  seller,  the  manner  by 
which  an  order  is  received  by  a  seller  is  irrelevant  and  the  tax  is 
Imposed  so  long  as  the  goods  are  delivered  within  the  State  of  Missouri . 

3.  For  the  purposes  of  the  City  Sales  Tax  Act,  the  sale  is 
deemed  to  be  consummated  at  the  place  of  business  of  the  seller, 
and  that  is  therefore  the  tax  situs.  Where  the  goods  are  delivered 
is  irrelevant  so  long  as  it  is  in  the  State  of  Missouri.  Thus,  if 
the  sale  is  made  in  City  A,  which  has  a  city  sales  tax,  but  delivery 
is  made  to  the  purchaser  in  City  B,  which  also  has  a  city  sales  tax, 

City  A*s  sales  tax  will  apply  to  the  sale.  Furthermore,  if  a  sale 
is  made  in  City  A  which  does  not  have  a  city  sales  tax,  yet  delivery 
is  made  in  City  B  which  does  have  such  a  tax,  City  B's  sales  tax 
cannot  be  imposed  upon  the  purchase . 

CONCLUSION 


It  is  therefore,  our  opinion  that: 

1.  If  a  sale  is  made  by  a  retail  merchant  whose  place  of  busi¬ 
ness  is  within  the  city  limits  of  a  city  having  a  city  sales  tax,  and 
the  purchaser  takes  possession  within  the  State  of  Missouri,  then 

the  city  sales  tax  applies. 

2.  The  manner  by  which  an  order  is  received  by  a  seller  is 
irrelevant  for  the  purposes  of  the  city  sales  tax,  so  long  as  the 
goods  are  delivered  within  the  State  of  Missouri. 

3.  The  sale  is  deemed  to  be  consummated  at  the  place  of 
business  of  the  seller,  and  this  place  of  business  is  the  tax 
situs  irrespective  of  the  method  of  delivery. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Craft. 


^  Very  truly  yours . 


JOHN  C.  DANFORTH 


Attorney  General 
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An  InteriTT!  or  temporary  ordinance 
enacted  by  a  fourth  class  city  pro 
viding  that  all  territory  annexed 
to  the  city  shall  be  automatically 
classified  in  the  single  family 
dwelling  district  until  otherwise 
classified  by  ordinance  is  a  valid 
exercise  of  police  power 

OPINION  NO.  I8b 
April  7,  1970  _ 

i  FILED 

Honorable  Eric  P.  Pink 
State  Representative 
District  No.  46 
1325  Proesel  Drive 
Ellicvllle,  Missouri 

Dear  Representative  Pink: 

This  is  in  response  to  your  request  for  an  official  opinion 
on  the  question  of  the  validity  of  an  ordinance  of  a  city  of  the 
fourth  class  which  proviues  that  all  territory  which  may  hereafter 
be  annexed  shall  be  automatically  classified  in  the  single  family 
dwelling  district  unless  otherwise  classified  by  ordinance. 

The  ordinance  set  forth  in  your  opinion  request  is  as  follows 

"1.  In  any  case  where  property  is  not  speci¬ 
fically  within  a  district  shown  on  the  district 
map,  such  property  shall  be  considered  as  be¬ 
ing  within  the  R-1  single  family  dwelling 
district  until  or  unless  otherwise  classified 
by  ordinance.  All  territory  which  may  here¬ 
after  be  annexed  to  the  city  of  Ballwin  shall 
be  automatically  classified  in  the  R-1  single 
family  dwelling  district  until  otherwise 
classified  by  ordinance.'' 

Zoning  ordinances  and  building  regulations  constitute  the 
exercise  of  a  governmental  function  referable  to  the  police  power. 
State  ex  rel  Sims  vs.  Eckhardt  (Mo.)  322  S.W.2d  903.  Section  89.- 
020,  RS.Mo  1959,  empowers: 

"...  the  legislative  body  of  all  cities, 
towns,  and  villages  ...  to  regulate  and 
restrict  the  height,  number  of  stories,  ana 
size  of  buildings  and  other  structures,  the 


CITIES,  TOWNS  &  VILLAGES: 
ZONING: 

PLANNING  I  ZONING: 


Honorable  Eric  P.  Pink 


precentage  of  lot  that  may  be  occupied,  size 
of  yards,  courts,  and  other  open  spaces,  the 
density  of  population,  the  preservation  of 
features  of  historical  significance,  and  the 
location  and  use  of  buildings,  structures  and 
lands  for  trade,  industry,  residence  or  other 
purposes . " 

The  standards  by  which  this  grant  of  authority  is  to  be  exer¬ 
cised  are  enumerated  in  Section  89.0i<0  as  follows: 

"Such  regulations  shall  be  made  in  accordance 
with  a  comprehensive  plan  and  designed  to 
lessen  congestion  in  the  streets;  to  secure 
safety  from  fire,  panic  and  other  dangers,  to 
promote  health  and  the  general  welfare;  to 
provide  adequate  light  and  air;  to  prevent 
the  overcrowding  of  land;  to  avoid  undue  con¬ 
centration  of  population;  to  preserve  features 
of  historical  significance;  to  facilitate  the 
adequate  provision  of  transportation,  water, 
sewerage,  schools,  parks,  and  other  public 
requirements.  Such  regulations  shall  be 
made  with  reasonable  consideration,  among 
other  things,  to  the  character  of  the  dis¬ 
trict  and  its  peculiar  suitability  for  parti¬ 
cular  uses,  and  with  a  view  to  conserving  the 
values  of  buildings  and  encouraging  the  most 
appropriate  use  of  land  throughout  such  muni¬ 
cipality  . " 


The  procedure  to  be  followed  by  the  legislative  body  availing 
itself  in  the  first  instance  of  the  zoning  oower  granted  to  all 
cities,  towns  and  villages  in  first  establishing  zoning  in  a  muni¬ 
cipality  are  set  forth  in  Section  89. 070  as  follows: 

"In  order  to  avail  Itself  of  the  powers  con¬ 
ferred  by  sections  89. 010  to  89.1^10,  such 
legislative  body  shall  appoint  a  commission, 
to  be  known  as  'The  Zoning  Commission',  to 
recommend  the  boundaries  of  the  various  orig¬ 
inal  districts  and  appropriate  regulations 
to  be  enforced  therein.  Such  commission 
shall  make  a  preliminary  report  and  hold  pub¬ 
lic  hearings  thereon  before  submitting  its 
final  report  and  such  legislative  body  shall 
not  hold  its  public  hearings  or  take  action 
until  it  has  received  the  final  report  of 
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such  commission.  Where  a  city  plan  commission 
already  exists,  it  may  be  appointed  as  the 
zoning  commission.” 

This  section  is  applicable  to  the  establishment  of  zoning  dis¬ 
tricts  and  restrictions  in  newly  annexed  territory.  In  Murrell  vs. 
Wolff  (Mo.)  408  S.W.2d  842,  l.c.  847,  the  court  said: 

”...  Section  89.070  prescribes  the  procedure 
to  be  followed  by  the  legislative  body  in  avail¬ 
ing  itself  in  the  first  instance  of  the  zoning 
powers  granted  to  all  cities,  towns,  and  vil¬ 
lages;  in  first  establishing  zoning  in  a  muni¬ 
cipality.  It  relates  only  to  the  original  zoning 
ordinance  fixing  the  boundaries  of  the  original 
districts  and  prescribing  the  regulations  to 
be  followed  therein.  Logically,  the  term  'orig¬ 
inal  districts'  as  used  in  §89.070  refers  to 
the  establishment  of  zoning  districts  in  areas 
not  previously  zoned.  ..." 

It  appears  therefore  that  a  public  hearing  is  necessary  for 
all  zoning  legislation.  That  is  to  say,  the  persons  living  in 
and  owning  realty  in  the  affected  area  may  not  be  deprived  of  their 
right  to  have  a  voice  in  the  zoning  of  their  realty. 

The  purpose  of  zoning,  as  expressed  in  these  statutes,  is  to 
limit  the  rights  of  a  citizen  to  use  his  property  in  order  to  pro¬ 
mote  and  protect  the  public  health,  safety,  comfort,  morals,  and 
welfare  of  the  people.  The  theory  underlying  these  statutory  pro¬ 
visions  is  that  in  order  to  achieve  such  results  there  should  be 
a  careful  and  scientific  study  made  by  a  competent  commission,  and 
that  after  the  commission  has  reached  a  conclusion,  there  should 
be  an  opportunity  afforded  to  the  public  to  express  their  views 
ar»d  make  objections,  if  they  have  any  objections,  concerning  the 
proposed  enactment  so  that  the  legislative  body  can  balance  the 
objections  against  the  advantages  and  reach  a  sound  final  conclu¬ 
sion.  As  pointed  out  by  the  court  in  the  Eckhardt  case: 

”...  The  statutes  contemplate  that  zoning 
regulations,  restrictions  and  districts  be 
well  planned,  and  that  they  be  of  a  more  or 
less  permanent  nature  and  subject  to  change 
only  to  meet  genuine  changes  in  conditions . 

.  .  .”  322  S.W.2d  903  l.c.  907. 

It  is  apparent  that  the  ordinance  submitted  with  your  opinion 
request  is  an  interim  ordinance  intended  as  a  temporary  or  emergency 
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measure  to  preserve  the  status  quo  of  conditions  until  a  premanent 
ordinance  can  be  passed  after  the  zoning  commission  has  completed 
Its  investigation  and  secured  the  data  and  information  to  be  used 
as  a  basis  of  a  report  to  the  legislative  body  looking  to  the  en¬ 
actment  of  a  permanent  zoning  ordinance . 

It  appears  therefore  that  the  effect  of  the  interim  or  tempo¬ 
rary  ordinance  submitted  with  your  letter  is  to  serve  notice  that 
the  city  does  not  intend  to  issue  any  building  permits  other  than 
those  for  residential  purposes  in  the  newly  annexed  area  until  the 
study  is  completed  and  an  ordinance  permanently  zoning  the  annexed 
area has  been  enacted. 

It  would  be  illogical  to  hold  that  after  the  zoning  commission 
had  prepared  a  preliminary  report  and  held  public  hearings  on  the 
proposed  ordinance  and  while  the  ordinance  was  under  consideration, 
any  person  merely  by  filing  an  application  for  a  building  permit 
could  compel  the  municipality  to  issue  a  permit  which  would  allow 
him  to  establish  a  use  which  he  knew  or  could  have  known  would  be 
forbidden  by  the  proposed  ordinance,  and  by  so  doing  nullify  the 
entire  work  of  the  municipality  in  endeavoring  to  carry  out  the 
purpose  for  which  the  zoning  law  was  enacted.  On  the  other  hand, 
it  would  seem  reasonable  to  hold  that  a  munlcioality  may  refuse  a 
building  permit  for  a  land  use  repugnant  to  a  pending  and  later 
enacted  zoning  ordinance  even  though  application  for  the  permit  is 
made  when  the  intended  use  conforms  to  existing  regulations.  This 
is  in  accord  with  the  views  expressed  by  the  Kansas  City  Court  of 
Appeals  in  the  recent  case  of  Smith  v.  City  of  Lee's  Summit,  Missouri, 
No.  25130,  filed  February  2,  1970.  In  that  case  the  court  stated: 

"Plaintiffs  next  contend  that  the  rezoning  here 
in  question  was  invalid  becuase  the  city  had 
not  adopted  an  overall  zoning  plan  and  classi¬ 
fication  for  the  entire  annexed  area.  As  au¬ 
thority  supporting  this  contention,  plaintiffs 
rely  solely  on  the  decision  by  our  Supreme 
Court  in  the  case  of  State  ex  rel.  Sims  v. 

Eckhardt,  322  S.W.2d  903-  We  conclude  that  the 
situation  here  presented  is  so  factually  dif¬ 
ferent  from  that  considered  in  Eckhardt  that 
the  latter  case  does  not  rule  the  case  at  bar. 

"The  overall  zoning  ordinance  of  the  city  of 
Lee's  Summit  provides  that  any  land  thereafter 
annexed  by  the  city  will  automatically  come 
under  the  provisions  of  the  zoning  ordinance 
and  will  be  classified  and  used  for  agricul¬ 
tural  purposes  until  such  time  as  the  city  has 
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an  opportunity  to  study  and  reclassify  such 
annexed  areas.  This  is  obviously  an  interim 
classification  which  is  designed  to  be  tempo¬ 
rary  in  nature  and  contemplates  an  orderly 
change  in  zoning  classification  as  time  per¬ 
mits.  In  the  Eckhardt  case,  supra,  the  over¬ 
all  zoning  ordinance  of  the  city  of  Columbia 
did  not  provide  for  any  such  interim  zoning 
classification.  Rather,  the  city  passed  a 
zoning  ordinance  applicable  to  an  annexed  area 
permanently  fixing  its  zoning  classification. 
This  was  done  without  the  formalities  affirm¬ 
atively  required  by  statute  as  a  condition  to 
original  zoning.  The  Supreme  Court  in  the 
Eckhardt  case  held  that  such  permanent  zoning 
of  the  annexed  area  could  be  validly  accom¬ 
plished  only  by  observing  and  following  all 
of  the  forms  and  procedures  required  by  statute 
for  origlanl  zoning.  The  court  there  expressly 
declined  to  rule  upon  the  valialty  of  an  in¬ 
terim  zoning  classification.  Likewise,  in  the 
case  at  bar,  the  plaintiffs  do  not  challenge 
the  legality  of  the  interim  zoning  classifica¬ 
tion  of  the  land  in  question  as  agricultural. 
They  only  challenge  the  change  therefrom  by 
the  rezoning  ordinance.  Consequently,  the 
principles  laid  down  in  the  Eckhardt  case  have 
no  applicability  to  the  case  at  bar.  As  here¬ 
tofore  stated,  it  is  obvious  that  the  classifi¬ 
cation  of  this  land  as  agricultural  was  strictly 
temporary.  If  it  were  to  be  permanent  there 
would  have  been  no  valid  reason  for  the  annexa¬ 
tion  of  such  an  agricultural  area.  Both  the 
original  zoning  ordinance  and  the  annexation 
of  this  area  contemplated  a  change  in  use. 

This  land  was  annexed  on  January  1,  1965 »  and 
at  the  time  of  trial  in  November  of  1967,  a 
land  use  study  by  outside  'experts*  had  not  yet 
been  completed  and  the  city  had  not  received 
final  report  thereof.  Plaintiffs  cite  no  au¬ 
thority  requiring  us  to  hold  that  the  zoning 
of  such  annexed  area  cannot  be  changed  for 
years  after  the  annexation  until  some  overall 
study  is  completed.  Both  the  overall  zoning 
ordinance  and  the  action  of  annexation  contem¬ 
plate  change  from  agricultural  use  of  the  land. 
We  cannot  hold  that  the  ten  year  permit  for  the 
use  of  this  tract  of  land  as  a  mobile  home  park 
is  so  arbitrary  and  unreasonable  under  all  the 
circumstances  shown  as  to  render  it  Invalid. 

We  therefore  rule  this  contention  of  plaintiffs 
against  them." 
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The  police  power  is  not  somethlnp;  that  is  rigid  and  definitely 
fixed,  but  in  its  very  nature  must  be  somewhat  elastic  in  order  to 
meet  the  changing  and  shifting  conditions  vjhich  from  time  to  time 
arise  through  the  Increase  of  population  and  complex  commercial 
and  social  relations  of  the  people.  Graff  v.  Priest  (Mo.)  201  S.W.2d 
9^5.  The  case  of  V.’omen's  Kansas  City  St.  Andrews  Soc .  vs.  Kansas 
City,  Mo.,  58  F.2d  593>  involved  an  action  brought  to  restrain  the 
city  from  enforcing  the  term  of  a  zoning  ordinance  to  prevent  the 
use  of  plaintiff's  property  as  a  philanthropic  old  ladies  home. 

The  court  said: 

"Courts  have  gone  far  in  sustaining  the  exer¬ 
cise  of  police  power,  and  there  has  been  a 
gradual  expansion  of  such  power  Justified  by 
changing  conditions.  Originally  the  police 
power  was  exercised  in  the  interest  of  public 
health,  safety,  peace,  and  morals.  Then  it 
expanded  by  including  in  its  province  questions 
of  'general  welfare'  and  regulations  designed 
to  promote  not  only  public  health,  morals,  and 
safety,  bur  regulations  to  promote  'public  con¬ 
venience'  and  'general  prosperity.'  ..." 

58  F.2d  593  l.c.  599 

It  was  necessary  and  desirable  to  enact  the  ordinance  described 
in  your  opinion  request  in  order  to  properly  provide  for  the  orderly 
development  of  the  municipality.  It  is  well  known  that  many  people 
in  the  Interim  before  annexation  attempt  to  establish  a  use  which 
would  not  be  permitted  after  the  property  has  been  annexed  and  per¬ 
manently  zoned.  The  legislative  body  in  this  instance  only  took 
such  steps  as  would  control  the  area  to  permit  zoning  in  a  lawful 
and  orderly  manner  if  and  when  the  territory  were  annexed  to  the 
city . 


CONCLUSION 

It  is  the  opinion  of  this  office  that  an  interim  or  temporary 
ordinance  enacted  by  a  fourth  class  city  providing  that  all  terri¬ 
tory  annexea  to  the  city  shall  be  automatically  classified  in  the 
single  family  dwelling  district  until  otherwise  classified  by  ordi¬ 
nance  is  a  valid  exercise  of  police  power. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


Yours  very 


'JOHN  C.  DAN  FORTH 


Attorney  General 
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CITIES,  TOWNS  &  VTLLAQES:  The  state  auditor  should  not 

STATE  AUDITOR:  make  an  audit  of  a  city  In 

PETITIONS:  which  a  petition  has  been 

presented  to  him  under  the 

provisions  of  Section  29.230,  RSMo  Supp.  1967,  such  petition  pur¬ 
portedly  containing  enough  signatures  to  authorize  him  to  make  an 
audit  of  such  city,  when  he  also  receives  sworn  statements  from 
individuals  who  allegedly  signed  the  original  petition  stating 
under  oath  that  they  did  not  sign  such  petition,  such  withdrawn 
signatures  being  of  sufficient  number  to  reduce  the  signatures 
below  the  number  necessary  to  authorize  the  state  auditor  to  make 
such  audit. 


March  19,  1970 


OPINION  NO.  190 


Honorable  Haskell  Holman 
State  Auditor 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  la  in  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  the  state  auditor 
should  make  an  audit  of  a  city  In  which  a  petition  has  been  pre¬ 
sented  to  him  purportedly  containing  enough  signatures  to  autho¬ 
rize  him  to  make  an  audit  of  such  city  when  he  receives  sworn 
statements  from  Individuals  who  allegedly  signed  the  original 
petition  stating  under  oath  that  they  did  not  sign  such  petition, 
such  withdrawn  signatures  being  of  sufficient  number  to  reduce 
the  signatures  below  the  number  necessary  to  authorize  the  state 
auditor  to  make  such  audit . 

Audits  of  cities  by  the  state  auditor  are  authorized  by  sub¬ 
section  2  of  Section  29.230,  RSMo  Supp.  1967,  which  reads  as  fol¬ 
lows  : 


"The  state  auditor  shall  audit  any  political 
subdivision  of  the  state.  Including  counties 
having  a  county  auditor.  If  requested  to  do 
so  by  a  petition  signed  by  five  per  cent  of 
the  qualified  voters  of  the  political  sub¬ 
division  determined  on  the  basis  of  the  votes 
cast  for  the  office  of  governor  In  the  last 
election  held  prior  to  the  filing  of  the 
petition.  The  political  subdivision  shall 
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pay  the  actual  cost  of  audit.  No  political 
subdivision  shall  be  audited  by  petition 
more  than  once  in  any  one  calendar  or  fiscal 
year . " 

The  question  here,  under  the  facts  stated,  is  whether  the  state 
auditor  should  proceed  with  the  audit  in  view  of  the  conflicting 
petitions.  That  question  depends  on  the  nature  of  the  duties  of  the 
state  auditor  under  Section  29.230. 

It  is  said  in  67  C.J.S. , Officers, Section  112: 

"A  duty  is  ministerial  when  it  is  a  simple 
and  definite  duty  imposed  by  law,  arising 
under  conditions  admitted  or  proved  to 
exist.  A  duty  is  discretionary  when  it  re¬ 
quires  the  exercise  of  Judgment." 

In  State  ex  rel.  Polkers  v.  Welsch,  235  M0.App.i5,  124  S.W.2d 
636,  it  was  said  that  a  ministerial  act  as  applied  to  a  public  officer 
is  an  act  or  thing  which  he  is  required  to  perform  by  direction  or 
legal  authority  upon  a  given  state  of  facts  being  shown  to  exist,  re¬ 
gardless  of  his  own  opinion  as  to  the  propriety  or  Impropriety  of 
doing  the  act  in  a  particular  case. 

It  is  our  opinion  that  the  duties  of  the  state  auditor  regarding 
when  he  shall  audit  a  political  subdivision  under  Section  29-230  are 
ministerial.  Therefore,  when  a  petition  with  the  required  number  of 
signatures  is  presented  to  the  state  auditor  he  must  conduct  the 
audit.  See  Kaesser  v.  Becker,  295  Mo. 932,  243  S.W.346  and  State  ex 
rel.  Kemper  v.  Carter,  257  Mo. 52,  I65  S.W.773. 

The  point  applicable  here  from  the  Kaesser  case  and  the  Kemper 
case  is  that  where  there  is  a  prima  facie  showing  of  the  facts  re¬ 
quired  by  the  statute  upon  which  the  officer  is  to  act,  then  he  must 
act. 


The  problem  at  hand  is  whether  there  is  prima  facie  evidence 
upon  which  the  state  auditor  must  make  the  requested  audit. 

The  court  in  the  Kaesser  case  stated,  l.c.  S.W.35O: 

"[2]  III.  Each  petition,  purporting  to  be  signed 
by  legal  voters  with  addresses  of  the  signers  and 
supported  by  the  statutory  affidavit  of  the  cir¬ 
cular  thereof  and  filed  in  the  office  of  the  secre¬ 
tary  of  state,  is  prima  facie  proof  of  the  genuine¬ 
ness  of  such  signatures,  that  the  persons  whose 
signatures  appear  thereon  live  at  the  addresses 
given,  and  that  such  persons  are  legal  voters. 

Section  5907,  R.S.I919;  State  ex  rel.  v.  Carter, 

257  Mo.loc.cit.78,165  S.W.773-  Such  prima  facie 
character  of  such  petitions  continues  in  the 
suit  to  enjoin  the  secretary  of  state  from  sub¬ 
mitting  the  act  to  a  referendum,  until  it  is 
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overcome  by  the  proof.  Prime  facie  literal^ 
means  at  first  view.  In  Smith  v.  Burrus,  106 
loc.clt.lOO,  l6  S.W.882,  13  L.R.A.59,27  Am. St. 
Rep. 329,  It  Is  defined  as: 

'Such  evidence  as  In  Judgment  of  law  Is  Suffi¬ 
cient  to  establish  the  fact,  and  If  not  re¬ 
butted  remains  sufficient  for  the  purpose.' 

"It  Is  such  proof  as  puts  one  contending 
against  the  truth  of  such  prime  facie  showing 
to  his  own  contrary  proof,  and.  In  the  absence 
of  such  contrary  proof,  IS  sufficient  to  es¬ 
tablish  the  fact  finally.  We  quote  from  Ollpln 
V.  Railway  Co., 197  Mo.  at  page  325,  9^  S.W.  at 
page  871  as  follows: 

'What  Is  a  prime  facie  case?  The  following  an¬ 
swers  have  been  given  to  that  question:  "A 
prime  facie  case  Is  one  which  Is  established  by 
sufficient  evidence,  and  can  be  overthrown  only 
by  rebutting  evidence  adduced  on  the  other  side.” 
2  Abbott's  lAW  Die. 312.  "A  prime  facie  case  Is 
that  which  la  received  or  continues  until  the 
contrary  Is  shown.”  22  Am. A  Ing.lncy.Law  (2d 
Ed.)  p.1294.  Prime  facie  evidence.  "It  Is  such 
as.  In  Judgment  of  law.  Is  sufficient  to  es¬ 
tablish  the  fact;  and.  If  not  rebutted,  remains 
sufficient  for  the  purpose.”  Kelly  v.  Jachson, 

6  Peters,  632.' 

”[3]  The  law  presumes  right  conduct  rather  than 
otherwise.  It  presumes  that  men  will  not  de¬ 
liberately  commit  criminal  acts.  Applying  such 
preausq)tlon  concretely,  when  the  circulator  of 
a  referendum  petition  makes  the  statutory  affi¬ 
davit  thereto,  the  law  accepts  as  true  the 
statements  made  therein  until  the  contrary  Is 
sho%m.  This  means  that  the  genuineness  of  the 
signatures  and  the  correctness  of  the  addresses 
given  and  that  the  signers  are  legal  voters  are 
sufficiently  shown  by  such  affidavit  to  require 
.  the  secretary  of  state  to  accept  and  file  the 
petition,  and  that  when  any  of  the  facts  stated 
In  such  affidavit  are  questioned  In  court  pro¬ 
ceedings,  those  questioning  the  truth  of  such 
statements  must  produce  testimony  to  overcome 
such  prime  facie  case.  When  such  proof  Is 
offered.  It  Is  the  duty  of  the  trier  of  the  facts 
to  determine  the  fact  from  all  the  proof,  and 
such  fact  must  be  determined  like  any  other  Issue 
of  fact  In  a  civil  case  from  a  fair  preponderance 
of  the  evidence." 
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In  the  instant  situation  the  state  auditor  has  been  presented 
with  a  petition  containing  the  number  of  signatures  required  by- 
statute.  On  the  basis  of  that  petition  alone,  there  would  be  a 
prima  facie  showing  requiring  the  audit. 

However,  there  has  been  presented  to  the  state  auditor  an 
equally  valid  appearing  petition  of  signatures  stating  they  did  not 
sign  the  first  petition. 

In  this  situation  it  is  our  opinion  that  there  has  not  been  a 
prima  facie  showing  of  the  required  number  of  signatures  to  cause 
the  state  auditor  to  make  the  audit  under  Section  29.230,  and  a 
court  determination  is  necessary  before  an  audit  can  be  made. 

CONCnJSION 


It  is  the  opinion  of  this  office  that  the  state  auditor  should 
not  make  an  audit  of  a  city  in  which  a  petition  has  been  presented 
to  him  under  the  pro-visions  of  Section  29*230,  RSMo  Supp.l967j  such 
petition  purportedly  containing  enough  signatures  to  authorize  him 
to  make  an  audit  of  such  city,  when  he  also  receives  sworn  state¬ 
ments  from  individuals  who  allegedly  signed  the  original  petition 
stating  under  oath  that  they  did  not  sign  such  petition,  such  with¬ 
drawn  signatures  being  of  sufficient  number  to  reduce  the  signatures 
below  the  number  necessary  to  authorize  the  state  auditor  to  make 
such  audit. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


Very  truly  y^urs. 


JOHN  C.  DANFORTH 


Attorney  General 
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ELECTIONS: 


1.  A  county  clerk,  pursuant  to  Sec¬ 
tion  111.111,  Senate  Bill  No.  13^, 
75th  General  Assembly,  need  not  designate  a  polling  place  in  each 
ward  of  a  ^th  class  city  but  must  designate  a  polling  place  in  each 
precinct  or  election  district  in  a  4th  class  city.  2.  If  a  precinct 
or  election  district  includes  part  of  a  school  district  lying  with¬ 
in  a  city  and  part  outside  of  the  city,  a  county  clerk  may  designate 
one  polling  place  in  the  city  within  the  precinct  or  election  dis¬ 
trict.  3.  The  location  of  a  polling  place  within  a  precinct  or 
election  district  is  within  the  discretion  of  the  county  clerk.  4. 

A  county  clerk  pursuant  to  Section  111.111  is  not  required  to  estab¬ 
lish  a  polling  place  in  Ward  1  or  V/ard  2  of  Forsyth  but  is  required 
to  designate  a  polling  place  in  each  precinct  or  election  district 
in  Forsyth.  Whether  it  is  necessary  to  establish  another  polling 
place  for  people  living  outside  of  Forsyth  but  in  the  Forsyth  school 
district  depends  on  whether  these  people  live  in  the  same  precincts 
and  election  districts  located  in  Forsyth. 

OPINION  NO.  192 

Apri.1  1970 


Honorable  Peter  H.  Rea 
Prosecuting  Attorney 
Taney  County  Court  House 
Forsyth,  Missouri 

Dear  Mr.  Rea: 

This  letter  is  in  response  to  your  request  for  the  official 
oDinion  of  this  office  on  a  number  of  questions  pertaining  to  re¬ 
cently  enacted  election  laws.  Specifically,  your  questions  were 
as  follows : 

"1.  Must  the  County  Clerk  designate  a  polling 
place  in  each  ward  of  a  4th  class  city? 

"2.  Must  the  County  Clerk  designate  a  differ¬ 
ent  place  for  those  people  living  in  the  school 
district  outside  of  the  municipal  boundaries 
of  the  cities  in  my  county  where  they  may  vote 
on  the  school  matters  and  the  referendum? 

"3.  What  discretion  does  the  County  Clerk 
have  in  designating  the  polling  places? 

"4.  Is  the  County  Clerk  required  to  establish 
polling  places  as  follows : 
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A.  A  polling  place  for  the  voters  In 
Ward  1  in  Forsyth? 

B.  A  polling  place  for  voters  In  Ward 
2  of  Forsyth? 

C.  A  polling  place,  separate  from  the 
two  above ,  for  the  voters  who  live  in 
the  school  district  and  township  of 
Forsyth  School,  and  who  live  outside  the 
municipal  boundaries  of  Forsyth,  so  that 
a  third  designated  polling  place  would 
exist  for  those  Interested  only  in  school 
and  referendum,  and  not  interested  In 
municipal  business?" 

In  Opinion  No.  I6l  dated  March  ^4,  1970,  to  the  Honorable  Floyd 
E.  Lawson,  we  determined  that  Section  111.111,  V.A.M.S.  (1969-70 
Cum.  Supp.)  was  specifically  applicable  to  the  elections  of  April  7, 
1970.  We  are  enclosing  a  copy  of  Opinion  No.  161. 

1.  We  have  previously  determined  In  Opinion  No.  199,  dated 
March  4,  1970,  to  the  Honorable  Kenneth  R.  Babbit  (a  copy  of  which 
is  enclosed),  that  the  county  clerk  pursuant  to  the  requirements 
of  Section  111.111  need  not  designate  a  polling  place  in  each  ward 
of  a  city  but  Is  requirea  to  designate  a  polling  place  in  each  pre¬ 
cinct  or  election  district  within  the  city. 

2.  Whether  the  county  clerk  must  designate  a  different  voting 
location  for  tnose  people  living  in  a  school  district  outsiae  of 
the  city  boundaries  depends  on  the  configuration  of  the  preclr.cts 
or  election  districts  in  your  county.  If  a  precinct  or  election 
district  includes  part  of  a  school  district  lying  within  a  city  and 
part  outside  of  the  city,  a  county  clerk  could  designate  one  pol¬ 
ling  place  in  the  city  for  this  precinct  or  election  district. 

3.  Section  111.111  requires  that  the  county  clerw  designate 
".  .  .  one  polling  place  for  the  several  elections  in  each  precinct 
or  district  in  the  political  subdivision  in  which  the  elections  are 
held."  The  location  of  the  polling  places  is  left  to  the  discre¬ 
tion  of  the  county  clerk. 

We  have  already  determined,  in  response  to  Question  1, 
above  that  the  county  clerk  need  not  establish  a  polling  place  for 
the  voters  in  each  ward  of  a  city  but  is  required  by  Section  111.111 
to  designate  one  polling  place  for  each  precinct  or  election  dis¬ 
trict  in  Forsyth.  Question  ^  C  is  answered  by  our  response  to 
Question  2,  above. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that: 
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1.  A  county  clerk,  pursuant  to  Section  111.111,  Senate  Bill 
No.  134,  75th  General  Assembly,  need  not  designate  a  polling  place 
in  each  ward  of  a  4th  class  city  but  must  designate  a  polling  place 
in  each  precinct  or  election  district  in  a  4th  class  city. 

2.  If  a  precinct  or  election  district  includes  part  of  a  school 
district  lying  within  a  city  and  part  outside  of  the  city,  a  county 
clerk  may  designate  one  polling  place  in  the  city  within  the  rre- 
clnct  or  election  district. 

3.  The  location  of  a  polling  place  within  a  precinct  or  elec¬ 
tion  district  is  within  the  discretion  of  the  county  clerk. 

4.  A  county  clerk  pursuant  to  Section  111.111  is  not  reouired 
to  establish  a  polling  place  in  Ward  1  or  Ward  2  of  Forsyth  but  is 
required  to  designate  a  nolling  place  In  each  precinct  or  election 
district  in  Forsyth.  Whether  it  is  necessary  to  establish  another 
polling  place  for  people  living  outside  of  Forsyth  but  in  the  Forsyth 
school  district  depends  on  whether  these  people  live  in  the  same 
precincts  and  election  districts  located  in  Forsyth. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANFORTh 
Attorney  General 


Enclosure:  Op.  No.  I6l 

3-4-70,  Lawson 

Op.  No.  199 
3-4-70,  Babbit 
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WORivMEN'S  COMPENsrATION : 


No  clerical  employee  of  the 
Division  of  Workmen's  Compensation 
can  be  paid  more  than  four  hundred 
fifty  dollars  ($450.00)  per  month.  There  can  be  no  class  of  em¬ 
ployees  In  the  Division  of  Workmen's  Compensation  with  any  salary 
rate  between  four  hundred  fifty  dollars  ($450.00)  and  eight  hundred 
dollars  ($800.00)  per  month. 


OPINION  NO.  194 


May  19,  1970 


Honorable  Donald  N.  LaTowsky 
Acting  Director 

Division  of  Workmen's  Compensation 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Director  LaTowsky : 

We  have  for  consideration  your  request  of  February  13,  1970, 
the  text  of  which  Is  as  follows : 

"Your  opinion  regarding  the  Interpretation  of 
Section  287.615,  RSMo.  1959,  is  earnestly 
solicited. 

"Section  287.615  provides:  'The  division  may 
appoint  or  employ  such  other  persons  as  may  be 
necessary  to  the  proper  administration  of  this 
chapter.  The  salaries  shall  be  not  less  than 
three  hundred  dollars  nor  more  than  four  hundred 
fifty  dollars  per  month  for  any  clerical  employee, 
all  salaries  to  clerical  employees  within  said 
range  shall  be  fixed  by  the  division  and  approved 
by  the  Industrial  commission,  eight  hundred  dol¬ 
lars  per  month  to  any  reporter  or  other  employee 
and  one  thousand  two  hundred  dollars  per  month  to 
any  legal  advisor.  .  .  .' 

"Particular  Inquiry  Is  made  as  to  the  term  ' .  .  . 
or  other  employee.  .  .  .'  It  Is  to  be  noticed 
that  the  section  provides  'The  salaries  shall  be 
not  less  than  three  hundred  dollars  nor  more  than 
four  hundred  fifty  dollars  per  month  for  any 
clerical  employee,.  .  .eight  hundred  dollars  per 
month  to  any  reporter  or  other  employee.  .  .  . ' 

Does  this  mean  that  between  the  statutory  four 
hundred  fifty  limitation  and  the  eight  hundred 
limitation  there  exists  no  salary  bracket? 
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"The  interpretation  of  the  descriptive  words 
'other  employee'  is  also  desired.  Does  this 
section  mandatorily  state  that  an  employee, 
having  reached  the  clerical  limit  of  four 
hundred  fifty  dollars  per  month,  cannot  be 
advanced  in  salary  until  he  has  reached  a 
proficiency  sufficient  to  entitle  him  to  the 
eight  hundred  dollars  per  month  salary  men¬ 
tioned  in  the  Statute?" 

A  review  of  Section  287.615,  RSMo,  as  revised  in  1959  and 
as  re-enacted  and  amended  in  1961,  1963,  1965  and  1967  is  helpful 
in  the  interpretation  of  this  section. 

As  revised  in  1959,  Section  287.615  stated  in  part  as  follows: 

"The  division  may  appoint  or  employ  such  other 
persons  as  may  be  necessary  to  the  proper  admin¬ 
istration  of  this  chapter  at  salaries  to  be  fixed 
by  the  division  and  approved  by  the  Industrial 
commission;  provided,  however,  that  such  salaries 
shall  in  no  case  exceed  the  sum  of  two  hundred  and 
fifty  dollars  per  month  to  any  clerical  employee, 
five  hundred  dollars  per  month  to  any  reporter  or 
other  employee,  or  seven  hundred  dollars  per  month 
to  ainy  referee  or  legal  advisor,  except  that  a 
referee  may  be  placed  in  charge  of  each  of  the 
offices  of  the  division  in  St.  Louis,  Kansas  City 
and  Springfield,  and  each  such  referee  and  any 
referee  in  charge  of  any  other  branch  office  of 
the  division  may  receive  a  salary  of  not  to  exceed 
seven  hundred  and  fifty  dollars  per  monthl  ^  I  . " 

(Emphasis  added). 

It  is  noted  that  the  salaries  were  to  be  approved  by  the  Indus¬ 
trial  Commission  and  that  maximum  salaries  rather  than  fixed  sal¬ 
aries  were  shown  in  the  statute. 

In  1961,  the  corresponding  part  of  this  section  was  changed 

to : 


"The  division  may  appoint  or  employ  such  other 
persons  as  may  be  necessary  to  the  proper  ad¬ 
ministration  of  this  chapter  at  salaries  to  be 
fixed  by  the  division  and  approved  by  the 
industrial  commission;  provided  however,  that 
such  salaries  shall  in  no  case  exceed  the  sum 
of  three  hundred  dollars  per  month  to  any  cler¬ 
ical  employee,  five  hundred  dollars  per  month 
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to  any  reporter  or  other  employee,  seven 
hundred  dollars  per  month  to  any  legal 
advisor.  The  salary  of  each  referee  shall 
be  seven  hundred  dollars  per  month,  and  the 
salary  of  each  referee  In  charge  of  the 
offices  of  the  division  In  St.  Louis,  Kansas 
City  and  Springfield,  and  any  branch  office 
of  the  division  shall  be  seven  hundred  fifty 
dollars  per  month;  ..." 

The  effect  of  this  revision  was  to  Increase  the  maximum  sal¬ 
aries  for  clerical  employees  and  to  establish  fixed  salaries  for 
referees . 

The  first  sentence  of  this  section  was  changed  In  1963  to 
read  as  follows : 

"The  division  may  appoint  or  employ  such  other 
persons  as  may  be  necessary  to  the  proper  ad¬ 
ministration  of  this  chapter  and  the  salaries 
shall  be  not  less  than  three  hundred  dollars 
nor  more  than  four  hundred  dollars  per  month 
to  any  clerical  employee,  which  salaries  to 
clerical  employees  within  said  range  shall  be 
fixed  by  the  division  and  approved  by  the 
Industrial  commission,  five  hundred  fifty 
dollars  per  month  to  any  reporter  or  other 
employee  and  seven  hundred  dollars  per  month 
to  any  legal  advisor.  ..." 

This  change  established  minimum  as  well  as  maximum  salaries 
for  clerical  employees,  to  be  fixed  by  the  Division  and  approved 
by  the  Industrial  Commission.  It  removed  the  condition  of  approval 
by  the  Commission  with  respect  to  salaries  other  than  for  clerical 
employees.  It  Is  reasonable  to  construe  the  sentence  as  establish¬ 
ing  fixed  salaries  for  reporters  or  other  employees,  except  clerical 
employees,  and  for  legal  advisors. 

The  same  sentence  structure  was  followed  In  the  1965  revision. 

The  1967  revision  of  Section  287.615  Is  as  follows: 

"The  division  may  appoint  or  employ  such  other 
persons  as  may  be  necessary  to  the  proper  ad¬ 
ministration  of  this  chapter.  The  salaries 
shall  be  not  less  than  three  hundred  dollars 
nor  more  than  four  hundred  fifty  dollars  per 
month  for  any  clerical  employee,  and  all  sal¬ 
aries  to  clerical  employees  within  said  range 
shall  be  fixed  by  the  division  and  approved  by 
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the  Industrial  commission;  eight  hundred 
dollars  per  month  to  any  reporter  or  other 
employee;  and  one  thousand  two  hundred  dollars 
per  month  to  any  legal  advisor.  The  salary 
of  each  referee  shall  be  one  thousand  two 
hundred  and  fifty  dollars  per  month,  and  the 
salary  of  each  referee  in  charge  of  the  offices 
of  the  division  in  St.  Louis,  Kansas  City, 

Springfield,  St.  Joseph,  Joplin,  and  Cape 
Girardeau,  and  any  other  branch  office  of  the 
division  shall  be  one  thousand  three  hundred 
dollars  per  month.  The  appointees  in  each 
classification  shall  be  selected  as  nearly  as 
practicable  in  equal  numbers  from  each  of  the 
two  political  parties  casting  the  highest  and 
next  highest  number  of  votes  for  governor  in 
the  last  preceding  state  election."  (Emphasis 
added) . 

The  provision  of  minimum  and  maximum  salaries  for  clerical 
employees  and  for  approval  of  salaries  of  clerical  employees  by 
the  Industrial  Commission  has  been  retained.  Also,  the  section 
provides  fixed  salaries  for  reporters  or  other  employees,  except 
clerical  employees,  legal  advisors  and  for  referees.  It  requires 
Industrial  Commission  approval  for  clerical  salaries  only.  When 
we  remove  the  portion  of  the  sentence  pertaining  to  clerical  salar¬ 
ies,  the  sentence  reads  "the  salaries  shall  be  .  .  .  eight  hundred 
dollars  per  month  to  any  reporter  or  other  employee  and  one  thou¬ 
sand  two  hundred  dollars  per  month  to  any  legal  advisor",  and 
supports  the  interpretation  indicated  above. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  no  clerical  employee 
of  the  Division  of  Workmen's  Compensation  can  be  paid  more  than 
four  hundred  fifty  dollars  ($^150. 00)  per  month. 

There  can  be  no  class  of  employees  in  the  Division  of  Workmen's 
Compensation  with  any  salary  rate  between  four  hundred  fifty  dollars 
($^50.00)  and  eight  hundred  dollars  ($800.00)  per  month. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Carroll  J.  McBride. 


Yours  very  truly, 


JOHN  C.  DANPORTH 
Attorney  General 


ELECTIONS: 

SCHOOL  ELECTIONS: 


1.  In  the  election  on  April  7,  1970, 
the  school  board  of  a  six  director 
school  district  located  In  Jackson 
County,  Missouri  must  conduct  its  elec¬ 
tion  at  the  polling  places  which  the  Jackson  County  Board  of  Election 
Commissioners  designate,  pursuant  to  paragraph  1  of  Section  111.111 
V.A.M.S.  (1969-70  Supp.),  for  voting  on  school  Issues.  2.  A  six 
director  school  district  located  in  Jackson  County,  Missouri  must 
conduct  its  election  at  each  and  every  polling  place  designated  by 
the  Jackson  County  Board  of  Election  Commissioners,  pursuant  to  Sec¬ 
tion  111.111  V.A.M.S.  (1969-70  Supp.),  for  voting  on  school  issues. 


OPINION  NO.  195 


March  4,  I97O 


Honorable  Jack  E.  Gant 
Senator,  Sixteenth  District 
Suite  535,  Argyle  Building 
306  East  12th  Street 
Kansas  City,  Missouri  6^106 

Dear  Senator  Gant : 


FILED 


This  opinion  is  in  response  to  your  request  for  an  official 
ruling  on  the  following  questions  concerning  the  conducting  of 
school  and  state  elections  on  April  7,  1970. 

"1.  Can  the  school  board  of ’ a  six  director 
district  located  in  Jackson  County,  Missouri, 
within  the  boundaries  of  the  Jackson  County 
Board  of  Election  Commissioners  conduct  an 
election  at  a  polling  place  outside  of  its 
own  school  district. 

"2.  Can  a  six  director  school  district  be 
required  by  the  Jackson  County  Board  of  Elec¬ 
tion  Commissioners  to  conduct  an  election  at 
all  the  polling  places  designated  by  the  Elec¬ 
tion  Board  within  the  school  district  boundaries.” 


Honorable  Jack  E.  Gant 


I. 

Because  a  statewide  special  election  Is  being  held  on  April 
7,  1970,  this  office  has  previously  determined  In  Opinion  No.  I6I 
dated  March  3>  1970,  to  the  Honorable  Floyd  E.  Lawson  (a  copy  of 
which  Is  enclosed),  that  Section  111.111  V.A.M.S.  (1969-70  Supp.) 
places  the  responsibility  for  designating  polling  places  and  for 
selecting  election  officials  for  that  election  on  "the  county  clerk, 
board  of  election  commissioners  or  other  official  having  authority 
over  general  elections".  In  the  area  over  which  the  Jackson  County 
Board  of  Election  Commissioners  has  authority  over  general  elections, 
the  Board  Is  required  by  Section  111.111  to  "designate  one  polling 
place  for  the  several  elections  In  each  precinct  or  district  In  the 
political  subdivision  In  which  the  elections  are  held."  See 
paragraph  1,  Section  111.111. 

It  Is  the  opinion  of  this  office  that  the  school  board  of 
a  six  director  district  located  In  Jackson  County,  Missouri,  must 
utilize  each  and  every  polling  place  designated  by  the  Jackson 
County  County  Board  of  Election  Commissioners  for  voting  on  that 
school  district's  Issues  and,  that  the  school  district  has  no  power 
to  designate  other  polling  places  for  conducting  Its  election  on 
April  7,  1970. 


II. 


We  believe  that  this  question  has  already  been  answered  by 
the  response  to  Question  No.  I  In  this  opinion  and,  by  the  response 
to  Question  No.  II  In  Opinion  No.  I6I  dated  March  3,  1970. 


CONCLUSION 


It  Is  the  opinion  of  this  office  .that: 

1.  In  the  election  on  April  7,  1970,  the  school  board  of  a 
six  director  school  district  located  In  Jackson  County,  Missouri 
must  conduct  Its  election  at  the  polling  places  which  the  Jackson 
County  Board  of  Election  Commissioners  designate,  pursuant  to  para¬ 
graph  1  of  Section  111.111  V.A.M.S.  (1969-70  Supp.),  for  voting  on 
school  Issues. 

2.  A  six  director  school  district  located  In  Jackson  County, 
Missouri  must  conduct  Its  election  at  each  and  every  polling  place 
designated  by  the  Jackson  County  Board  of  Election  Commissioners, 
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pursuant  to  Section  111.111,  V.A.M.S.  (1969-70  Supp.),  for  voting  on 
school  Issues . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  D.  Brook  Bartlett. 


Yours  very  tuly , 

%HN  C.  DANFORTH 
Attorney  General 


Enclosure : 

Op.  No.  161, 
3-3-70,  Lawson 
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DBPARTKEirr  OF  PUBLIC  HEALTH  The  Division  of  Welfare  has  the 

AND  WELFARE:  authority  to  enter  into  agreements 

DIVISION  OF  WELFARE:  with  Model  City  agencies  to  provide 

COOPERATIVE  ACHIEEMENTS:  various  types  of  services  for  low- 

income  residents,  and  that  the 

recipients  of  such  services  may  include  such  persons  who  have  been 
or  who  are  likely  to  become  applicants  for  or  recipients  of  such 
aid  as  well  as  those  presently  receiving  welfare  assistance. 


OPINION  NO.  196 


March  6,  I97O 


Honorable  Proctor  N.  Carter 
State  Welfare  Director 
Division  of  Welfare 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Carter: 

This  opinion  is  in  response  to  your  question  which  is  stated 
as  follows: 


"St.  Louis  and  Kansas  City  have  been  chosen 
as  Model  Cities  eligible  to  receive  Federal 
grants  to  Improve  the  living  environment 
and  general  welfare  of  people  living  in  cer¬ 
tain  geographic  areas  in  such  cities.  The 
Federal  legislation  calls  for  concerted 
attack,  bringing  to  bear  the  resources  of 
Federal,  State  and  Local  Qovemments,  and 
private  efforts,  to  develop  model  neighbor¬ 
hoods  . 

"We  have  been  engaged  in  discussions  with 
the  Model  City  Agencies  in  both  St.  Louis 
and  Kansas  City,  and  it  has  been  proposed 
that  the  Division  of  Welfare  purchase  vari¬ 
ous  types  of  services  for  low  income  residents 
of  those  geographic  areas;  the  primary  ser¬ 
vices  would  be  day-care  and  homemaker  services. 
Model  City  Agencies  are  extremely  interested 
in  having  these  seirvlces  available  to  low 
income  persons  other  than  or  in  addition  to 
recipients  of  assistance.  The  Model  City 
Agencies  would  provide  25^  of  the  costs  and 
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we  would  be  able  to  claim  755^  matching 
through  the  Department  of  Health,  Education 
and  Welfare. 

"Under  the  I967  Amendments  to  the  Federal 
Social  Security  Act,  the  State  has  the  option 
to  include  persons,  families  and  children 
for  services  in  addition  to  those  currently 
receiving  financial  assistance  who  ’has  been 
or  is  likely  to  become  an  applicant  for  or 
recipient  of  such  aid'.  These  are  the  low 
income  persons  not  receiving  money  payments 
for  assistance  but  who  are  referred  to  in 
the  Federal  Quldeline  as  'former  and  poten¬ 
tial  recipients.' 

"We  would  appreciate  receiving  an  opinion 
from  you  as  to  whether  or  not  the  Division 
of  Welfare  has  statutory  authority  for  pur¬ 
chasing  services  for  persons  who  are  not  on 
the  assistance  rolls  but  who  do  qualify  as 
being  persons  of  low  income  living  within 
the  target  area  of  a  Model  City  Project." 

It  is  our  understanding  that  the  Model  City  agencies  are  pro¬ 
viding  255^  of  the  funding  and  the  other  755^  is  to  be  federally 
funded. 


The  amendments  to  the  Federal  Social  Security  Act  that  you 
refer  to  are  with  respect  to  benefits  payable  to  the  states  under 
the  plans  for  aid  to  dependent  children,  old-age  assistance,  per¬ 
manent  and  total  disability,  and  aid  to  the  blind.  The  particular 
sections  that  are  concerned  are  respectively  located  in  42  U.S.C.A. 
§603  (a)  (3)  (A)  (iii),  42  U.S.C.A.  303  (a)  (4)  (A)  (iii), 

42  U.S.C.A.  1353  (a)  (3)  (A)  (iii),  42  U.S.C.A.  1263  (a)  (3)  (A) 
(iii).  Under  these  statutes,  the  Secretary  of  Health,  Education 
and  Welfare  may  grant  the  75%  for  the  operation  of  the  state  plan 
for  expenditures  in  aid  of  such  persons  who  have  been  or  who  are 
likely  to  become  applicants  for  or  recipients  of  such  aid. 


With  respect  to  the  powers  of  the  Division  of  Welfare,  we 
note  that  the  Division  has  been  given  extremely  broad  powers. 

Among  such  powers  are  the  following  as  provided  by  Section 
207.020,  RSMo  19b7  Supp. 

"1.  In  addition  to  the  powers,  duties  and 
functions  vested  in  the  division  of  welfare 
by  other  provisions  of  this  chapter  or  by 
other  laws  of  this  state,  the  division  of 
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welfare  shall  have  the  power: 

*  «■  « 

"(3)  To  administer,  disburse,  dispose  of  and 
acaount  for  funds,  commodities,  equipment, 
supplies  or  services,  and  any  kind  of  proper 
ty  given,  granted,  loaned,  advanced  to  or 
appropriated  by  the  state  of  Missouri  for 
«uiy  of  the  purposes  herein; 

«  «  « 

”(6)  To  cooperate  with  the  United  States 
government  in  matters  of  mutual  concern 
pertaining  to  any  duties  wherein  the  divi¬ 
sion  of  welfare  is  acting  as  a  state  agency, 
including  the  adoption  of  such  methods  of 
administration  as  are  found  by  the  United 
States  government  to  be  necessary  for  the 
efficient  operation  of  state  plans  hereunder 

«  «  * 

"(8)  To  establish,  extend  and  strengthen 
child  welfare  services  for  the  protection 
and  care  of  homeless,  dependent  and  neg¬ 
lected  children  and  children  in  danger  of 
becoming  delinquent; 

«  «  * 

”(10)  To  administer  state  child  welfare 

activities  and  develop  state  services  for 
the  encouragement  and  assistance  of  ade¬ 
quate  methods  of  community  child  welfare 
organizations ; 


«  «  « 

"(12)  To  initiate  or  cooperate  with  other 
agencies  in  developing  measures  for  the  pre¬ 
vention  of  dependency  and  the  rehabilitation 
of  needy  persons; 

«  •  « 

”(l4)  To  establish  or  cooperate  in  research 
or  demonstration  projects  relative  to  the 
welfare  program,  such  as  those  relating  to 
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the  prevention  and  reduction  of  dependency  } 

and  economic  distress,  or  which  will  aid  in  i 

effecting  coordination  of  planning  between  J 

private  and  public  welfare  agencies,  or 
which  will  help  improve  the  administration 
and  effectiveness  of  programs  carried  on  or 
assisted  under  the  federal  Social  Security 
Act  and  the  programs  related  thereto; 

*  *  * 

”(15)  To  provide  appropriate  public  welfare 
services  to  promote,  safeguard  and  protect 
the  social  well-being  and  general  welfare  of 
children  and  to  help  maintain  and  strengthen 
family  life,  and  to  provide  such  public  wel¬ 
fare  services  to  aid  needy  persons  who  can 
be  so  helped  to  become  self-supporting  or 
capable  of  self-care;” 

It  appears  clear  that  the  powers  enumerated  are  in  furtherance 
of  the  provisions  of  Section  39  of  Article  IV  of  the  Missouri  Con¬ 
stitution,  which  provides  that  in  all  matters  of  the  public  welfare 
the  General  Assembly  may  provide  by  law  for  cooperation  with  the 
United  States,  or  with  other  states.  It  is  also  clear  from  Sec¬ 
tion  37,  Article  IV  that  the  health  and  welfare  of  the  people  are 
matters  of  primary  public  concern. 

Further,  we  note  that  Section  38(a)  of  Article  III  of  the  I 

Constitution  provides  that  money  or  property  may  be  received  from  i 
the  United  States  and  may  be  redistributed  together  with  public 
money  of  this  state  for  any  public  purpose  designated  by  the  United 
States . 

In  our  view,  the  various  express'  statutory  welfare  eligibility 
requirements  do  not  constitute  a  limitation  upon  the  powers  that 
have  been  given  the  Division  of  Welfare  to  accomplish  its  purposes 
and  objectives. 

We  are  of  the  view,  therefore,  that  such  funds  may  be  re¬ 
ceived  from  the  United  States  and  may  be  expended  for  the  pur¬ 
poses  agreed  in  such  plan  or  plans  and  that  the  recipients  of  the 
benefits  need  not  be  limited  to  persons  who  are  recipients  of 
present  welfare  benefits,  but  may  include  such  other  persons  not 
now  receiving  money  payments  for  assistance,  but  who  are  referred 
to  in  the  federal  laws  as  persons  who  have  been  or  who  are  likely 
to  become  applicants  for  aid. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  Divi¬ 
sion  of  Welfare  has  the  authority  to  enter  Into  agreements  with 
Model  City  agencies  to  provide  various  types  of  services  for  low- 
income  residents,  and  that  the  recipients  of  such  services  may 
Include  such  persons  who  have  been  or  who  are  likely  to  become 
appllcauits  for  or  recipients  of  such  aid  as  well  as  those  presently 
receiving  welfare  assistance. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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TOWNSHIPS;  1.  A  vacancy  in  the  office  of  township  trustee 

OPPICBRS ;  being  also  a  vacancy  In  the  board  of  directors 

of  the  township.  Is  to  be  filled  by  the  county 
court.  Both  the  township  clerk  and  the  county  clerk  have  authority 
to  adodnlster  the  oath  of  office  to  the  newly  appointed  township 
trustee.  2.  A  vacancy  In  the  office  of  township  assessor  is  to  be 
filled  by  action  of  the  township  board.  The  oath  of  office  of  such 
assessor  may  be  administered  by  any  officer  having  authority  to  ad¬ 
minister  oaths,  other  than  the  township  clerk  who  Is  ex  officio  the 
township  assessor. 


April  15,  1970 


OPINION  NO.  197 


Honorable  Carl  D.  Gum 
Prosecuting  Attorney 
Cass  County  Court  House 
Harrlsonville,  Missouri  6^701 

Dear  Mr.  Gum: 

This  official  opinion  Is  Issued  In  response  to  the  request 
contained  In  your  letter  relative  to  the  filling  of  vacancies  in 
township  offices  and  boards  of  directors.  The  questions  raised  by 
your  letter  are  as  follows: 

”1.  When  the  trustee  of  the  township  board 
dies,  do  the  remaining  township  board  members 
fill  the  vacancy  or  does  the  county  court? 

Who  swears  in  the  newly  appointed  trustee,  the 
township  clerk  or  the  county  clerk? 

”2.  When  the  township  assessor  resigns,  who 
appoints  the  successor  assessor,  the  township 
board  or  the  county  court?  Who  swears  in  the 
newly  appointed  assessor?" 

The  pertinent  provisions  of  the  Missouri  statutes  are  as  fol¬ 
lows  : 

Section  65.110,  RSMo  1959. 

"Officers  to  be  chosen. —There  shall  be  chosen 
at  the  biennial  election  In  each  township  one 
trustee,  ♦  *  ♦  one  township  clerk,  who  shall 
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be  ex  officio  township  assessor,  and  two  members 
of  the  township  board." 

Section  65.160,  RSMo  I959. 

"Oath-shall  assume  office,  when. --Every  person 
chosen  or  appointed  to  the  office  of  township 
trustee  and  ex  officio  treasurer,  member  of  the 
township  board,  *  ♦  *  or  township  clerk,  and  ex 
officio  township  assessor,  before  he  enters  on 
the  duties  of  his  office  and  within  ten  days 
after  he  shall  be  notified  of  his  election  or 
appointment,  shall  take  and  subscribe,  before 
any  officer  authorized  to  administer  oaths, 
such  oath  or  affirmation  as  is  prescribed  by 
law;  *  *  *  •' 

Section  65.200,  RSMo  1959* 

"Vacancies  in  office — how  filled. — *  ♦  *  when 
any  vacancy  shall  happen  in  any  township  office 
from  any  cause,  it  shall  be  lawful  for  the  town¬ 
ship  board  to  fill  such  vacancy  by  appointment, 
and  the  person  so  appointed  shall  hold  the  office 
and  discharge  all  the  duties  of  the  same  during 
such  unexpired  term,  and  until  his  successor  is 
elected  or  appointed  and  qualified,  *  *  *  pro¬ 
vided  ,  that  any  vacancy  in  the  township  board 
shall  be  filled  by  appointment  of  the  county 
court . " 

Section  65.290,  RSMo  1959* 

"Board  of  directors--Duties . — In  each  township  in 
this  state,  organized  under  the  provisions  of  this 
chapter,  there  shall  be  a  board  of  directors,  com¬ 
posed  of  the  township  trustee  and  members  of  the 
township  board,  *  *  *  " 

By  the  express  terms  of  Section  65. 200,  it  is  clear  that 
authority  to  fill  a  vacancy  in  the  township  board  is  in  the  county 
court  while  authority  to  fill  vacancies  in  all  other  township  offices 
is  lodged  with  the  township  board.  The  township  trustee  is  a  member 
of  the  township  board  of  directors.  Section  65. 290.  Accordingly,  a 
vacancy  in  the  office  of  trustee  would  also  be  a  vacancy  in  the  town¬ 
ship  board  which  should  be  filled  by  the  county  court.  See  State  v. 
Olenhouse,  23  S.W.2d  83  (M0.Sup.i929) . 

Section  65*160  states  that  the  township  trustee  and  the  town¬ 
ship  collector  and  ex  officio  township  assessor  shall  take  and  sub¬ 
scribe  to  an  oath  before  he  enters  on  the  duties  of  his  office.  This 
oath  is  to  be  taken  and  subscribed  before  any  officer  authorized  to 
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administer  oaths.  Both  the  county  clerk  and  the  township  clerk  are 
officers  authorized  to  administer  oaths;  therefore,  either  may 
legally  administer  the  oath  of  office  to  the  township  trustee.  In¬ 
asmuch  as  the  township  clerk  also  serves  as  ex  officio  township 
assessor,  the  oath  of  office  to  be  taken  by  the  assessor  should  be 
administered  by  some  authorized  officer  other  than  the  township  clerk. 
Under  the  provisions  of  the  statute  any  officer  authorized  to  admini¬ 
ster  oaths  may  perform  this  function. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  A  vacancy  in  the  office  of  township  trustee  being  also  a 
vacancy  in  the  board  of  directors  of  the  township,  is  to  be  filled  by 
the  county  court.  Both  the  township  clerk  and  the  county  clerk  have 
authority  to  administer  the  oath  of  office  to  the  newly  appointed 
township  trustee. 

2.  A  vacancy  in  the  office  of  township  assessor  is  to  be  filled 
by  action  of  the  township  board.  The  oath  of  office  of  such  assessor 
may  be  administered  by  any  officer  having  authority  to  administer  oaths, 
other  than  the  township  clerk  who  is  ex  officio  the  township  assessor. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by  my 
assistant,  John  E.  Park. 


Very  truly  yours, 

€ 

JOHN  C.  DANPORTH 
Attorney  General 
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ELECTIONS: 

REGISTRATION: 


County  registration  under  Chapter 
11^,  RSMo,  does  apply  to  and  should 
be  used  In  a  statewide  special  elec¬ 
tion  even  though  other  political  subdivisions  are  holding  elections 
at  the  same  time  thereby  making  the  provisions  of  Section  111.111, 
Senate  Bill  No.  13^,  75th  General  Assembly,  applicable.  However, 
Section  162.361,  Senate  Bill  No.  136,  75th  General  Assembly,  deter¬ 
mines  the  extent  to  which  county  registration  is  applicable  to  school 
elections  held  in  a  third  class  county  when  the  school  elections  are 
conducted  jointly  with  a  statewide  special  election  pursuant  to  Sec¬ 
tion  111.111. 


OPINION  NO.  198 


June  11,  1970 


Honorable  James  H.  Counts 
Prosecuting  Attorney 
Reynolds  County 
P.  0.  Box  52 

Centerville,  Missouri  63633 
Dear  Mr.  Counts: 

This  letter  Is  in  response  to  your  request  for  an  official 
opinion  of  this  office  on  the  following  questions: 

"[1]  Reynolds  County  Is  a  third  class  county 
with  voter  registration.  Voter  registration 
Is  to  be  employed  In  all  precinct  elections, 
but  Is  not  employed  In  school  district  elec¬ 
tions.  Since  the  Income  Tax  Referendum  Issue 
is  a  precinct  election  whereas  the  school  dis¬ 
trict  elections  are  not  precinct  elections, 
must  or  can  voter  registration  be  used  In  the 
upcoming  election?  [2]  Also,  does  the  County 
Clerk  or  the  County  Court  pick  the  election 
Judges  or  Clerks?  [3]  Finally,  who  provides 
and  pays  for  the  election  supplies?" 

I. 

If  a  third  class  county  has  adopted  county  registration  pur¬ 
suant  to  Chapter  11^,  RSMo  1959,  as  amended,  registration  applies 
to  and  should  be  used  in  a  statewide  soecial  election.  Section 
114.240,  RSMo  1967  Supp. 

However,  the  application  of  registration  laws  to  school  dis¬ 
trict  elections  Is  limited.  Section  162. 36I,  Senate  Bill  No.  136, 
75th  General  Assembly,  requires  that  voter  registration  be  used  In 
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school  elections  In  certain  school  districts.  Subsection  1  of  Sec¬ 
tion  162.361,  provides  that  the  registration  laws  applicable  to 
general  elections  shall  apply  to  all  elections  In  six  director  school 
districts  located  In  a  city  of  more  than  75,000  Inhabitants;  or  In 
counties  which  have  more  than  700,000  Inhabitants  or  counties  of 
the  second  class  which  contain  a  city  or  part  of  a  city  with  more 
than  500,000  Inhabitants,  Subsection  2  requires  that  when  a  school 
district  has  within  It  a  city  of  not  less  than  10,000  nor  more  than 
50,000  Inhabitants,  all  school  elections  shall  be  conducted  In  ac¬ 
cordance  with  the  laws  regulating  the  registration  of  voters  within 
the  city,  "...  and  that  qualified  voters  outside  the  corporate 
limits  of  the  city,  not  required  to  register  for  general  elections, 
shall  sign  an  affidavit  as  to  their  residence  within  the  school 
district.  ..." 

In  all  other  school  districts  In  a  third  class  county  registra¬ 
tion  would  not  be  applicable  to  .the  school  elections  conducted  at 
the  same  time  as  a  statewide  special  election.  Every  person  quali¬ 
fied  to  vote  In  the  school  district  election  pursuant  to  Section 
160.011(16),  RSMo  1967  Supp.,  should  be  permitted  to  vote  In  the 
school  election  regardless  of  whether  he  Is  registered  to  vote  pur¬ 
suant  to  the  requirements  of  Chapter  11^,  RSMo  1959,  as  amended. 

II. 

Pursuant  to  the  requirements  of  Section  111.111,  V.A.M.S., 
1969-70  Supp.,  the  county  clerk  or  other  official  having  authority 
over  general  elections  shall  designate  the  election  Judges  and 
clerks.  See  Opinion  No.  I6I  dated  March  1970,  to  the  Honorable 
Floyd  E.  Lawson,  a  copy  of  which  Is  enclosed. 

III. 

We  are  enclosing  herewith  a  copy  of  Opinion  No.  I8I  dated 
May  18,  1970,  which  we  believe  fully  answers  this  question. 

CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  office  that  county  regis¬ 
tration  under  Chapter  11^,  RSMo,  does  apply  to  and  should  be  used 
In  a  statewide  special  election  even  though  other  political  subdi¬ 
visions  are  holding  elections  at  the  same  time  thereby  making  the 
provisions  of  Section  111.111,  Senate  Bill  No.  13^,  75th  General 
Assembly,  applicable.  However,  Section  162. 36I,  Senate  Bill  No. 

136,  75th  General  Assembly,  determines  the  extent  to  which  county 
registration  Is  applicable  to  school  elections  held  In  a  third 
class  county  when  the  school  elections  are  conducted  Jointly  with 
a  statewide  special  election  pursuant  to  Section  111.111. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant  D.  Brook  Bartlett. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  l6l 

3-4-70,  Lawson 

Op.  No.  I8l 
5-18-70,  Bauer 
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ELECTIONS: 

SPECIAL  ELECTIONS: 
SCHOOL  ELECTIONS: 


1.  The  county  clerk  Is  not  required 
by  Section  111.111,  Senate  Bill  No. 

134  of  the  75th  General  Assembly, 
V.A.M.S.  (1969-70  Supp. )  to  designate 
one  polling  place  In  each  of  the  two  wards  in  Crane,  Missouri.  The 
residents  of  the  City  of  Crane  who  reside  In  the  Crane  School  District 
will  Vote  on  all  propositions  on  which  they  are  entitled  to  vote  on 
April  7,  1970,  including  school  Issues,  at  the  polling  place  or  places 
designated  by  the  county  clerk  pursuant  to  Section  111.111.  2.  Pur¬ 
suant  to  paragraph  2  of  Section  111.111,  the  county  clerk  designates 
the  election  Judges  and  election  clerks  to  conduct  the  election  on 
April  7,  1970,  at  each  polling  place  designated  by  the  clerk  pursuant 
to  paragraph  1  of  Section  111.111.  The  reference  to  the  city  clerk 
in  Section  79.030,  RSMo  1959,  does  not  apply  to  the  election  to  be 
held  on  April  7,  1970.  Pour  election  Judges  and  two  election  clerks, 
or  under  certain  circumstances,  six  Judges  and  four  clerks  shall  be 
appointed  for  each  precinct  pursuant  to  Sections  III.I8I  and  111.231, 
Senate  Bill  No.  134  of  the  75th  General  Assembly,  V.A.M.S.  (1969-70 
Supp).  3.  There  Is  no  authority  for  the  county  clerk  to  furnish 
ballots  for  school  elections  or  ballots  for  city  elections  In  fourth 
class  cities. 


March  4, 


Honorable  Kenneth  R.  Babbit 
Prosecuting  Attorney,  Stone  County 
Post  Office  Box  185 
Galena,  Missouri  65656 

Dear  Mr.  Babbit: 

This  opinion  Is  In  response  to  your  request  for  an  official 
opinion  reading  as  follows : 

"I  have  run  into  a  lot  of  questions  concerning 
the  effect  of  Revised  Sec.  111.111,  concerning 
the  duties  of  the  County  Clerk  when  there  are 
elections  on  the  same  date  involving  both  state, 
county,  city  and  school  board  people,  and,  also, 
in  cases  where  special  elections  are  held  at  the 
same  time. 

"In  the  past,  all  city  elections  of  the  two- 
fourth  cities  within  Stone  County  have  been 
conducted  pursuant  to  Sec.  79.030  and  Chapter 
111  without  Section  111.111  coming  into  opera¬ 
tion. 

"Could  I  please  get  an  opinion  from  you  on  the 
following  questions: 
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”1.  Under  Section  111.111,  does  the  County 
Clerk  designate  one  polling  place  In  each  of 
the  two  wards  In  Crane,  Missouri?  If  so,  will 
other  voters  In  the  township  residing  outside 
the  city  limits  vote  at  one  of  these  polling 
places?  If  so,  which  one?  Will  all  the  resi¬ 
dents  of  the  townships  who  are  In  the  Crane 
School  District  vote  at  one  of  these  polling 
places?  If  so,  which  one?  Or,  will  they  vote 
at  the  schoolhouse? 

”2.  Under  Section  111.111  (2)  the  County  Clerk 
shall  designate  the  'election  officials'  In  each 
polling  place.  Does  this  refer  to  the  Judges 
and  clerks  mentioned  elsewhere  In  Chapter  111, 
e.g.,  111.181  amd  111.231?  Does  It  refer  to 
the  city  clerk  mentioned  In  Section  79.030, 
allowing  him  to  choose  Judges  and  clerks?  How 
many  Judges  and  clerks  are  authorized  In  a  com¬ 
bined  state,  city  and  school  election? 

"3.  Is  Section  111.371  Interpreted  to  mean 
that  the  County  Clerk  prints  ballots  for  the 
city  election  and  the  school  election?" 

Throughout  this  opinion  we  will  assume  that  your  Inquiries  con¬ 
cerning  the  application  of  Section  111.111,  Senate  Bill  No.  13^  of 
the  75th  General  Assembly,  were  made  with  reference  to  the  elections 
scheduled  for  April  7,  1970.  On  this  date  a  statewide  special  elec¬ 
tion  and  elections  In  various  political  subdivisions  will  be  held. 


I. 

Section  111.111  requires  that  the  county  clerk  or  board  of 
election  commissioners  "...  shall  designate  one  polling  place 
for  the  several  elections  In  each  precinct  or  district  In  the  po¬ 
litical  subdivision  In  which  the  elections  are  held."  We  Interpret 
the  word  "district"  to  have  reference  to  an  election  district  created 
by  the  county  court  pursuant  to  Section  111.091  V.A.M.S.  (1969-70 
Supp.).  Therefore,  It  Is  the  opinion  of  this  office  that  Section 
111.111  requires  that  the  county  clerk  designate  one  polling  place 
In  each  precinct  or  voting  district  within  the  City  of  Crane,  Missouri. 
Section  111.111  does  not  refer  to  wards  and,  therefore,  the  county 
clerk  has  no  authority  to  determine  the  location  of  the  polling 
places  based  on  the  boundaries  of  the  wards  In  Crane,  Missouri. 

The  residents  of  Crane,  Missouri,  who  live  In  the  Crane  School 
District  will  vote  on  all  propositions  to  which  they  are  entitled 
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to  vote,  on  April  7,  1970,  Including  school  Issues,  at  the  polling 
place  or  places  designated  by  the  county  clerk  pursuant  to  Section 
111.111.  See  Opinion  No.  l6l  of  this  office,  dated  March  4,  1970, 
a  copy  of  which  Is  enclosed  herewith. 


II. 

Paragraph  2  of  Section  111.111  states  as  follows: 

"The  county  clerk,  board  of  election  coinmls- 
sloners  or  other  proper  official  shall  designate 
the  election  officials  In  each  polling  place 
who  shall  conduct  the  election  for  all  subdi¬ 
visions  involved." 

We  believe  that  the  language  "...  the  election  officials  in 
each  polling  place  who  shall  conduct  the  election.  .  ."  refers  to 
the  election  Judges  and  election  clerks.  Section  79.030,  RSMo  1959, 
applicable  to  fourth  class  cities  provides  that  "...  all  duties 
specified  In  the  state  election  laws  to  be  performed  by  the  county 
clerk  shall  be  performed  by  the  city  clerk  In  the  city  election. 

.  .  ."  (emphasis  supplied).  As  we  have  pointed  out  above.  In  ad¬ 
dition  to  any  city  election  which  may  be  held  on  April  7,  1970, 
there  will  be  at  least  one  other  election  being  held — the  statewide 
special  election.  Therefore,  It  Is  the  opinion  of  this  office  that 
the  second  paragraph  of  Section  111.111  grants  to  the  county  clerk 
and  only  to  the  county  clerk  the  power  to  designate  the  election 
officials  In  each  polling  place  who  shall  conduct  the  election  for 
all  matters  being  submitted  to  the  voters  on  April  7,  1970. 

In  a  situation  where  there  Is  a  combined  state,  city  and  school 
election  held  Jointly  at  one  polling  place,  we  find  no  authority  In 
Chapter  111  for  the  appointment  of  more-  than  four  Judges  for  each 
election  district  and  precinct  In  the  county  (except  two  additional 
Judges  shall  be  appointed  In  any  precinct  where  two  hundred  or  more 
votes  were  cast  In  the  next  to  last  preceding  general  election)  or 
for  the  appointment  of  more  than  two  clerks  in  each  precinct  (except 
two  additional  clerks  shall  be  appointed  In  any  precinct  where  two 
hundred  or  more  votes  were  cast  In  the  next  to  last  preceding  gen¬ 
eral  election).  See  Sections  lll.lSl  and  111.231,  V.A.M.S.  (1969-70 
Supp. ) . 


III. 

You  have  asked  whether  Section  111.371*  Senate  Bill  No.  13^ 
of  the  75th  General  Assembly,  requires  the  county  clerk  to  have 
ballots  printed  for  school  elections  and  for  city  elections  In 
fourth  class  cities.  Section  111.611,  Senate  Bill  No.  13^  of  the 
75th  General  Assembly  provides  as  follows: 
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"The  provisions  of  sections  111.141,  111.151, 

111.261,  111.271,  111.341  to  111.471  and  sec¬ 
tions  111.501  and  111.521  apply  to  all  elec¬ 
tion  precincts  In  this  state  except  to  town¬ 
ships  or  village  elections,  to  school  elections, 
to  any  city  election  In  a  city  of  the  fourth 
class  or  to  any  election  In  any  city  of  less 
than  three  thousand  Inhabitants  existing  under 
any  special  law." 

It  Is  clear  that  under  the  provisions  of  Section  111.611,  the 
provisions  of  Section  111.371  are  not  applicable  to  school  elections 
or  to  city  elections  In  fourth  class  cities. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that: 

1.  The  county  clerk  Is  not  required  by  Section  111.111,  Senate 
Bill  No.  134  of  the  75th  General  Assembly,  V.A.M.S.  (1969-70  Supp.) 
to  designate  one  polling  place  in  each  of  the  two  wards  In  Crane, 
Missouri.  The  residents  of  the  City  of  Crane  who  reside  In  the 
Crane  School  District  will  vote  on  all  propositions  on  which  they 
are  entitled  to  vote  on  April  7,  1970,  Including  school  Issues,  at 
the  polling  place  or  places  designated  by  the  county  clerk  pursuant 
to  Section  111.111. 

2.  Pursuant  to  paragraph  2  of  Section  111.111,  the  county 
clerk  designates  the  election  Judges  and  election  clerks  to  conduct 
the  election  on  April  7,  1970,  at  each  polling  place  designated  by 
the  clerk  pursuant  to  paragraph  1  of  Section  111.111.  The  reference 
to  the  city  clerk  In  Section  79.030,  RSMo  1959,  does  not  apply  to 
the  election  to  be  held  on  April  7,  1970.  Pour  election  Judges  and 
two  election  clerks,  or  under  certain  circumstances,  six  Judges  and 
four  clerks  shall  be  appointed  for  each  precinct  pursuant  to  Sections 
111.181  and  111.231,  Senate  Bill  No.  134  of  the  75th  General  Assem¬ 
bly,  V.A.M.S.  (1969-70  Supp.). 

3.  There  is  no  authority  for  the  county  clerk  to  furnish  ballots 
for  school  elections  or  ballots  for  city  elections  In  fourth  class 
cities. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D,  Brook  Bartlett. 


Attorney  General 

Enclosures:  Op.  No.  I6I 

3-4-70,  Lawson 
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USURY; 


Direct  loans  by  veterans  Admini¬ 
stration  are  not  subject  to 
Missouri  usury  statutes. 


OPINION  MO.  200 
March  9,  1970 


Mr.  Roy  L.  Carver 
Director 

Division  of  Veterans  Affairs 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Carver: 

This  official  opinion  is  issued  in  response  to  your  request 
of  February  I6,  1970,  in  which  you  ask  whether  the  Missouri  usury 
statutes  apply  to  'direct  home  loans”  made  by  the  Veterans  Ad¬ 
ministration.  We  assume  that  the  loans  in  question  are  made  di¬ 
rectly  by  the  federal  agency  to  eligible  borrowers,  without  the 
intervention  of  any  private  lender. 

The  Veterans  Administration,  of  course,  is  an  agency  of  the 
United  States  established  by  Congress  in  the  exercise  of  its  dele¬ 
gated  powers.  By  reason  of  the  '^supremacy  clause"  (clause  2, 
Article  VI  of  the  Constitution  of  the  United  States),  federal  ac¬ 
tivities  so  authorized  by  Congress  are  not  subject  to  restriction 
by  reason  of  state  statutory  provisions. 

In  Franklin  National  Bank  v.  New  York,  3^7  U.S.  373  (195^), 
a  state  statute  restricting  the  use  of  the  term  "savings"  by 
banks  was  held  not  to  apply  to  a  national  bank  having  authority 
to  accept  savings  deposits.  Free  v.  Bland,  369  U.S.  663  (1962), 
holds  that  Treasury  Regulations  regarding  the  form  of  ownership 
of  United  States  Savings  Bonds  prevail  over  state  laws  regulating 
testate  or  Intestate  succession.  Under  the  rule  of  Sperry  v. 
Florida,  373  U.S.  379  (1963),  a  patent  agent  duly  accredited  by 
the  patent  office  was  permitted  to  operate  in  Florida  in  spite  of 
the  attempts  of  the  state  authorities  to  prohibit  his  activities 
on  the  claim  that  they  constituted  the  "unauthorized  practice 
of  law. " 
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It  follows  that  the  Veterans  Administration  may  make  direct 
loans  within  its  authority  as  established  by  federal  law,  without 
becoming  subject  to  state  usury  statutes. 


CONCLUSION 


No  Missouri  statutes  regulating  interest  rates  apply  to  loans 
made  by  the  Veterans  Administration  directly  to  borrowers  and  with¬ 
out  the  intervention  of  any  private  lending  agency. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  special  assistant,  Charles  B.  Blackmar. 

Very  truly  yours, 

JOHN  C.  DANFORTH 

Attorney  General 
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CORPORATIONS.  1.  In  accordance  with  subsection  5 

FEES:  of  Section  351.585,  RSMo  Supp.  I967, 

CONSTITUTIONAL  LAW:  a  foreign  corporation  seeking  to  do 

business  in  Missouri  can  be  required 
to  pay  a  qualification  fee  to  Missouri 
on  the  value  of  all  its  property  to  be  used  in  this  state  when  the 
authorized  par  value  capital  of  the  corporation  is  less  than  the 
value  of  its  property  in  this  state.  2.  Subsection  5  of  Section 
351.585,  RSMo  Supp.  1967,  does  not  place  a  burden  on  Interstate 
commerce  which  violates  Article  I,  Section  8  of  the  United  States 
Constitution. 


April  15,  1970 


OPINION 


Honorable  Charles  E.  Valler 
State  Representative  -  District  69 
14  North  Kingshighway 
St.  Louis,  Missouri  63IO8 

Dear  Mr.  Valier: 

This  is  to  acknowledge  receipt  of  your  request  for  a  formal 
opinion  from  this  office  which  reads  in  part  as  follows: 

”My  question  is,  can  a  foreign  corporation 
seeking  to  do  business  in  Missouri  be  lawfully 
required  to  pay  a  fee  to  Missouri  on  the  value 
of  all  its  property  to  be  used  in  Missouri  when 
the  authorized  par  value  capital  of  the  corpora¬ 
tion  is  substantially  less  than  the  value  of  all 
its  property  in  Missouri.  If  your  answer  to  this 
question  is  yes,  then  my  further  question  is,  does 
not  such  a  requirement  because  it  discriminates 
against  a  foreign  corporation  place  a  burden  on 
commerce  which  violates  Article  1,  Section  8  of 
the  United  States  Constitution. 

"An  example  can  best  explain  the  problem  that 
arises : 

"Suppose  a  foreign  corporation  with  authorized 
par  value  capital  of  $30,000.00  and  property  to 
be  used  in  Missouri  of  a  value  of  $1,400,000.00 
subject  to  any  debt  seeks  to  do  business  in  Missouri 
(and  only  in  Missouri}.  Under  a  strict  interpreta¬ 
tion  of  Section  351-585  (5)  that  corporation  would 
be  required  to  pay  fees  of  $738.00,  and  $10.00  for 
the  privilege  of  doing  business  in  Missouri  for  a 
total  of  $758.00.  If  the  sajtne  corporation  was 
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required  to  pay  a  fee  based  on  its  authorized 
capital  (as  a  like  Missouri  corporation  would) 
the  fee  would  be  $53.00  and  $10.00  for  the 
privilege  of  doing  business  in  Missouri  for  a 
total  of  $63.00. 

"Under  a  strict  interpretation  of  the  statute, 
a  foreign  corporation  would  pay  a  fee  of  $7^8.00 
and  an  identical  Missouri  corporation  would  pay 
a  fee  of  only  $53.00." 

Subsection  5  of  Section  351. 585 >  RSMo  Supp.  I9875  reads  as 
follows : 


"5.  Such  corporation  shall  be  required  to  pay 
into  the  state  treasury  upon  the  proportion  of 
its  stated  capital  and  surplus  represented  by  its 
property  and  business  in  Missouri  a  domestication 
t6LX  or  fee  equal  to  the  incorporating  tax  or  fee 
of  corporations  formed  under  or  subject  to  this 
chapter,  with  an  additional  ten  dollars  as  a  fee 
for  issuing  said  certificate  of  authority  to  do 
business  in  this  state;  provided,  however,  that 
the  value  of  the  proportion  of  the  stated  capital 
and  surplus  of  said  corporation  represented  by 
its  property  and  business  in  Missouri  shall,  in 
no  event,  be  less  than  the  value  of  the  corpora¬ 
tion's  property  located  in  the  state  of  Missouri." 

We  will  first  consider  the  issue  as  to  whether  a  foreign 
corporation  seeking  to  do  business  in  Missouri  can  be  required  to 
pay  a  qualification  fee  to  Missouri  on  the  value  of  all  its  prop¬ 
erty  to  be  used  in  this  state  when  the  authorized  par  value  capital 
of  the  corporation  is  substantially  less  than  the  value  of  its 
property  in  this  state. 

It  is  well  settled  law  that,  except  as  a  foreign  corporation 
is  engaged  in  interstate  or  foreign  commerce,  or  is  employed  as  an 
agency  or  instrumentality  of  the  federal  government,  or  is  otherwise 
within  the  protection  of  the  Constitution  of  the  United  States,  a 
state's  power  to  prescribe  the  terms  and  conditions  upon  which  a 
foreign  corporation  shall  be  permitted  to  enter  and  carry  on  busi¬ 
ness  is  absolute.  17  W.  Fletcher,  Private  Corporations,  Section 
8303  at  39  (Rv.Ed.  i960).  This  principal  has  also  been  followed 
in  Missouri.  See  State  vs.  Standard  Oil  Co.,  194  Mo.  124,  91  S.W. 
1062;  and,  Roeder  vs.  Robertson,  202  Mo.  522.  100  S.W.  IO86.  As 
far  as  the  power  of  the  state  to  require  payment  of  a  qualification 
fee  or  tax,  as  a  condition  to  admission  into  the  state,  it  is  equally 
clear  that  it  is  within  the  power  of  the  state,  provided  that  the 
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imposition  does  not  violate  any  constitutional  prohibition. 

Hanover  Fire  Ins.  Co.  vs.  Carr,  272  U.S.  494,  47  S.Ct.  179 >  71 
L.Ed.  372  ( 1926 ) .  In  other  words,  where  the  federal  Constitution 

is  not  violated  the  state  may  prescribe  any  entrance  fee  it  desires. 
State  vs.  Crawford,  90  Fla.  264,  105  So.  446. 

We  will  next  consider  the  issue  as  to  whether  or  not  the 
Missouri  statute  places  a  burden  on  commerce  which  violates  Article  I, 
Section  8  of  the  United  States  Constitution.  In  this  connection, 
it  should  be  noted  that  there  is  a  distinction  between  an  admission 
fee  and  a  franchise  fee  in  that  the  former  refers  to  the  power  of  a 
state  to  enact  a  fee  for  the  privilege  of  doing  business  in  the 
state,  while  the  latter  refers  to  a  levy  for  revenue  purposes  upon 
the  exercise  of  the  franchise  or  contract  rights  previously  granted. 
St.  Louis  Southwestern  Ry.  Co.  vs.  Stratton,  353  Ill.  273,  187  N.E. 

cert". 'den.  291  U.S.  L.Ed.  106?7  54  S.Ct.  458  (1934). 

However,  the  governing  law  seems  to  be  the  same  without  regard  to 
whether  the  imposition  is  an  entrance  fee  or  a  franchise  tax  payable 
annually  after  admission  into  the  state.  I8  W.  Fletcher,  Private 
Corporations,  Section  8817  at  616  (Rv.Ed.  i960). 

The  commerce  clause  of  the  federal  Constitution  prohibits  a 
state  from  exacting  license  fees  from  a  corporation  engaged 
exclusively  in  Interstate  commerce.  Alpha  Portland  Cement  Co.  vs. 
Mas'sachusefts,  268  U.S.  203,  45  S.Ct.  477,  69  L.Ed.  916  TT955T. 

On  the  other  hand,  license  fees  or  franchise  tax  fees  upon  foreign 
corporations  engaged  in  both  Intrastate  and  Interstate  commerce  are 
generally  sustained,  as  against  objections  based  on  the  commerce 
clause  where  the  taxes  or  entrance  fees  are  measured  by  the  local 
or  Intrastate  business,  income  property,  or  capital.  In  this  con¬ 
nection,  it  should  be  noted  that  subsection  5  of  Section  351-585, 

RSMo  Supp.  1967,  assesses  license  fees  upon  the  basis  of  "issued" 
capital  stock  represented  by  business  and  property  in  the  Jurisdic¬ 
tion. 


Thus,  in  Western  Cartridge  Co.  vs.  Emerson,  28l  U.S.  511,  50 
S.Ct.  388,  74  L.Ed.  1004  (I93O},  a  state  license  fee  or  franchise 
tax  upon  a  foreign  manufacturing  and  selling  corporation,  based 
on  the  proportion  of  the  issued  capital  stock  represented  by  busi¬ 
ness  transacted  and  property  located  in  the  taxing  state,  was  held 
not  to  be  an  unlawful  burden  on  Interstate  commerce,  as  applied  to 
a  foreign  manufacturing  and  selling  corporation  doing  both  inter¬ 
state  and  local  business  within  the  state,  having  its  factories  and 
principal  office  therein,  as  well  as  nearly  all  its  property.  The 
statute  in  question  provided  for  a  franchise  tax  of  five  cents  on 
each  one  hundred  dollars  of  "issued"  capital  stock  represented  by 
business  transacted  and  property  located  in  the  state.  The  court 
said  at  page  513-514: 
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"The  tax  in  question  was  not  laid  directly 
upon  interstate  commerce,  or  any  of  its 
elements.  For  the  determination  of  the 
amount  the  taxpayer's  business  and  property 
located  in  Illinois  is  divided  by  the  total 
of  all  its  business  and  property  and  that 
percentage  is  applied  to  the  Issued  shares 
and  the  resulting  number  taken  for  taxation 
at  the  rate  of  5  cents  per  $100.  As  the 
amount  depends  on  the  relation  each  to  the 
others  of  the  various  elements  employed  in 
the  calculation,  the  fee  or  tax  does  not 
directly  depend  upon  the  amount  of  the  tax¬ 
payer's  interstate  transactions.  .  .  .  And 
it  is  plain  that,  if  the  fee  or  tax  in 
question  affected  petitioner's  Interstate 
or  foreign  commerce  at  all,  the  burden  was 
Indirect  and  remote  and  not  a  violation  of 
the  commerce  clause." 

Earlier  in  the  case  of  SouthemRy.  Co.  vs.  Watts,  260  U.S. 

519,  ^3  S.Ct.  192,  67  L.Ed.  375  (19^3)^  a  state  franchise  tax  upon 
a  foreign  railroad  compeuiy  engaged  in  both  local  and  interstate 
business  in  the  state  for  the  privilege  of  doing  intrastate  busi¬ 
ness  there,  measured  by  the  value  of  the  company's  property  within 
the  state,  was  held  not  to  violate  the  commerce  clause,  where  its 
payment  was  not  made  a  condition  precedent  to  the  right  to  do 
interstate  business. 

In  Southern  Realty  Corp.  vs.  McCallum,  65  P.2d  93^  (1933)j 
CCA  5th,  cert. den.  290  U. 5.  692, '5^' S.Ct .  127,  78  L.Ed.  596  (1933), 
a  franchise  tax  upon  a  foreign  corporation  for  the  privilege  of 
doing  business  within  the  state  based  upon  that  proportion  of  the 
outstainding  capital  stock,  surplus,  and  undivided  profits,  plus 
the  amount  of  outstanding  bonds,  notes,  and  debentures,  other  than 
those  maturing  in  less  them  one  year  from  the  date  of  issue,  vrtiich 
the  gross  receipts  from  its  business  done  within  the  tajcing  state 
bore  to  the  total  gross  receipts  of  the  corporation  from  its  entire 
business,  was  held  not  to  Involve  any  unlawful  Interference  with 
Interstate  commerce.  The  court  further  stated  at  page  936: 

"That  a  state  may  impose  such  a  franchise 
or  business  privilege  tax,  and  may  measure 
it  by  the  capital  stock  and  surplus  used  by 
the  corporation  in  its  business  or  by  its 
Income  therefrom,  although  business  Is  done 
in  more  states  than  one,  without  unconstitu¬ 
tional  interference  with  Interstate  commerce 
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or  other  federal  prerogative  and  without 
a  taxing  of  property  beyond  the  Jurisdiction 
of  the  taxing  state,  when  the  capital  by 
which  the  tax  is  measured  Is  reasonably 
apportioned  according  to  the  business  there 
done,  is  settled  by  many  decisions.” 

In  Atlantic  Lumber  Co.  vs.  Commissioner  of  Corporations  and 

Taxatlon7"^^8n[r:r.  553.  56  S.Ct.  887,  8'g  L.Ed".'"13?8^TT936'y,~^e~ 

Supreme  Court  of  the  United  States  held  that  no  unconstitutional 
burden  was  imposed  upon  interstate  commerce  by  a  state  statute 
which  imposed  upon  foreign  corporations,  with  respect  to  the 
carrying  on  or  doing  a  business  within  the  state,  a  franchise  tax 
based  upon  such  proportion  of  the  fair  value  of  the  capital  stock 
of  the  corporation  as  the  value  of  the  assets  employed  in  the  state 
bore  to  the  value  of  its  total  assets,  as  applied  to  a  foreign 
wholesale  lumber  company  carrying  on  both  local  and  Interstate 
business  in  the  state  but  having  in  the  taxing  state  its  principal 
office  at  which  it  accepted  orders  for  goods  taken  in  the  state 
and  in  other  states,  which  were  filled  from  sources  outside  the 
state,  and  in  which  It  received  payment. 

Finally,  in  Atlantic  Refining  Co.  vs.  Commonwealth  of  Virginia, 
302  U.S.  22,  58  S.Ct.  75,  ?4' "(IWI,' although  the  quali- 

fication  fee  was  based  upon  the  total  authorized  capital  of  a 
corporation  rather  than  capital  stock  represented  by  business  and 
property  in  the  Jurisdiction,  the  Supreme  Court  of  the  United  States 
sustained  the  statute  against  objections  based  upon  the  commerce, 
due  process  and  equal  protection  clauses  of  the  federal  Constitution. 
The  language  of  the  court  at  page  26-2?  was  as  follows; 

"As  the  entrance  fee  is  not  a  tax,  but  compen¬ 
sation  for  a  privilege  applied  for  and  granted, 
no  reason  appears  why  the  State  is  not  as  free 
to  charge  $5,000  for  the  privilege  as  it  would 
be  to  charge  that  amount  for  a  franchise  granted 
to  a  local  utility,  or  for  a  parcel  of  land  which 
it  owned.  If  Virginia  had  the  power  to  charge 
$5,000  for  the  privilege,  the  particular  measure 
applied  by  the  Legislature  in  arriving  at  that 
sum  would  seem  to  be  legally  immaterial;  .  .  . 

'The  selected  measure  may  appear  to  be  simply  a 
matter  of  convenience  in  computation  .  .  .  and 
if  the  tax  purports  to  be  laid  upon  a  subject 
within  the  taxing  power  of  the  State,  it  is  not 
to  be  condemned  ...  by  any  artificial  rule.'" 

As  a  result  of  the  above  authorities,  it  is  our  view  that 
subsection  5  of  Section  351.585,  RSMo  Supp.  I967,  does  not  violate 
Article  I,  Section  8  of  the  United  States  Constitution. 
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CONCLUSION 


The  opinion  of  this  office  is  as  follows: 

1.  In  accordance  with  subsection  5  of  Section  351. 585 >  RSMo 
Supp.  1967,  a  foreign  corporation  seeking  to  do  business  in  Mis¬ 
souri  can  be  required  to  pay  a  qualification  fee  to  Missouri  on 
the  value  of  all  its  property  to  be  used  in  this  state  when  the 
authorized  par  value  capital  of  the  corporation  is  less  than  the 
value  of  its  property  in  this  state. 

2.  Subsection  5  of  Section  351. 585 j  RSMo  Supp.  1967*  does 
not  place  a  burden  on  Interstate  commerce  which  violates  Article  I, 
Section  8  of  the  United  States  Constitution. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  B.  J.  Jones. 


Very  truly  ^ours. 


JOHN  C.  DANFORTH 
Attorney  General 
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Ansv;ered  by  Klaffenbach 


March  1970 
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OPINION  LETTER  NO.  204 


Honorable  James  A.  Noland,  Jr. 

Senator,  33rd  District 
Osa^e  Beach,  Missouri  65065 

Dear  Senator  Noland: 

This  letter  is  in  answer  to  your  opinion  request  in  which 
you  inquire  concerning  Senate  Bill  13  of  the  75th  General  Assem¬ 
bly.  More  specifically,  your  question  is  stated  as  follows: 

"However,  my  question  is  whether  or  not  the 
bill  was  so  amended  in  its  passage  as  to 
change  the  original  intent  of  the  bill,  thus 
bringing  about  a  salary  decrease  rather  than 
a  salary  increase  for  the  county  clerks  in 
4th  class  counties.  I  am  Informed  that  this 
la  the  effect  in  certain  of  the  4th  class 
counties.  The  bill  might  be  unconstitutional." 

As  you  are  aware,  we  have  Issued  Opinion  No.  409,  Holman, 
10/9/69j  Opinion  No.  433^  Holman,  10/9/69;  and  Opinion  No.  87, 
Parker,  I/9/Y0,  with  respect  to  questions  concerning  Senate  Bill 
13 •  We  have  enclosed  copies  of  these  opinions. 

The  portion  of  Senate  Bill  I3  about  which  you  are  principally 
concerned  relates  to  fees  for  fish  and  game  licenses  and  permits 
and  our  holding  that  the  county  clerks  of  counties  of  the  fourth 
class  are  limited  by  the  provisions  of  the  bill  to  a  salary  of 
$5,500  including  all  fees  whether  for  fish  and  game  licenses  or 
otherwise . 

It  is  also  our  understanding  that  your  question  relates  to 
the  amendments  during  passage  and  to  the  title  of  the  bill.  Speci¬ 
fically,  whether  or  not  there  is  a  violation  of  Section  21  or  Sec¬ 
tion  23  of  Article  III  of  the  Missouri  Constitution. 

Section  21  of  Article  III  states  in  full  as  follows: 
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"The  style  of  the  laws  of  this  state  shall 
be;  ’Be  It  enacted  by  the  General  Assembly 
of  the  State  of  Missouri,  as  follows.'  No 
law  shall  be  passed  except  by  bill,  and  no 
bill  shall  be  so  amended  In  Its  passage 
through  either  house  as  to  change  Its  ori¬ 
ginal  purpose.  Bills  may  originate  In 
either  house  and  may  be  amended  or  rejected 
by  the  other.  Every  bill  shall  be  read  by 
title  on  three  different  days  In  each  house," 

Section  23  of  Article  III  states; 

"No  bill  shall  contain  more  than  one  sub¬ 
ject  which  shall  be  clearly  expressed  In 
Its  title,  except  bills  enacted  under  the 
third  exception  in  section  37  of  this  article 
and  general  appropriation  bills,  which  may 
embrace  the  various  subjects  and  accounts 
for  which  moneys  are  appropriated.” 

We  will  not  quote  the  bill  provisions  in  Its  progression 
through  the  legislature.  However,  we  will  refer  to  the  caption 
and  context. 

Senate  Bill  No.  13  was  originally  introduced  with  the  title 
”AI^  act  Relating  to  the  compensation  of  county  clerks  In  certain 
counties."  That  same  title  was  used  in  the  perfected  bill,  and 
the  title  in  the  Truly  Agreed  To  and  Finally  Passed  Conference  Com¬ 
mittee  Substitute  for  House  Substitute  for  Senate  Bill  No.  13  was 

"an  act  To  repeal  sections  50.810, 

51.360  and  51.^00,  RSMo  1959,  and  sec¬ 
tions  51.300  and  51.350,  RSMo  Supp.  196?, 
relating  to  the  compensation  of  county 
clerks  In  second,  third  and  fourth  class 
counties,  and  to  enact  three  new  sections 
In  lieu  thereof,  relating  to  the  same  sub¬ 
ject,  with  effective  dates  and  a  termina¬ 
tion  date." 

Thus,  It  appears  that  the  original  title  was  carried  to  and 
extended  in  the  Act  as  finally  passed.  The  subject  as  originally 
expressed  was  completely  expressed  In  the  Truly  Agreed  To  and 
Finally  Passed  version.  Turning  next  to  the  context  of  the  bill 
in  its  progression  through  the  legislature,  the  bill  as  originally 
introduced  provided  for  additional  compensation  for  county  clerks 
of  second,  third  and  fourth  classes  for  additional  services  per¬ 
formed  In  Inspecting  voting  precincts  In  the  county  and  other 
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related  duties.  The  perfected  act  was  the  same  as  when  intro¬ 
duced. 

The  Truly  Agreed  To  and  Finally  Passed  CCSHS  SB  No.  13  re¬ 
tained  the  provisions  of  the  perfected  bill. 

In  final  passage  Senate  Bill  No.  13  also  contained  other 
repeals  and  enactments  relating  to  such  county  clerks.  The  most 
important  of  these  changes  was  the  amendment  to  Section  51. 300, 
effective  January  1,  1971j  which  sets  schedules  of  fixed  compen¬ 
sation  for  county  clerks  of  the  second,  third  and  fourth  class 
counties  and  provides  that  they  pay  fees  received  into  the  county 
treasury.  Pees  for  the  Issuance  of  fish  and  game  licenses  or 
permits  were  excepted.  However,  Insofar  as  county  clerks  of  the 
fourth  class  counties  are  concerned,  the  act  specifically  pro¬ 
vides  that  all  fees  shall  be  considered  in  determining  the  maxi¬ 
mum  compensation  which  could  not  be  in  excess  of  $5>500. 

The  mere  generality  of  the  title  will  not  prevent  the  act 
from  being  valid  where  the  title  does  not  tend  to  cover  up  or 
obscure  legislation  which  is  in  itself  incongruous  and  which  has 
no  necessary  or  proper  connection.  State  v.  Mullinlx,  301  Mo. 

385,  390,  257  S.W.  121  (1923). 

We  resolve  the  doubt,  if  any,  in  favor  of  validity  if  the 
challenged  legislation  is  germane  and  related  directly  or  in¬ 
directly  to  the  main  subject.  State  v.  Beckman,  353  Mo.  1015* 

185  S.W. 2d  810  (19^5). 

With  respect  to  your  inquiry  concerning  a  possible  change  in 
the  purpose  of  the  bill,  it  Is  our  view  that  no  violation  of  Sec¬ 
tion  21  of  Article  III  exists. 

The  courts  must  make  every  reasonable  intendment  to  sustain 
the  constitutionality  of  a  statute.  Allied  Mutual  Ins.  Co.  vs. 

Bell,  353  Mo.  891,  185  S.W. 2d  4  (19^'5T:  The  question  of  cons“fcl- 
tutlonallty  under  this  section  is  whether  the  bill  was  so  amended 
in  its  passage  as  to  change  its  original  purpose.  This  purpose 
means  the  general  purpose  of  the  bill,  not  the  mere  details 
through  which  and  by  which  that  purpose  is  manifested  and  effectu¬ 
ated.  State  V.  Mason,  155  Mo.  486,  55  S.W.  636  (I9OO).  Likewise, 
the  validity  ot  an  act  is  not  affected  by  the  fact  that  its  title 
was  amended  during  the  progress  of  enactment.  State  vs.  Field, 

119  Mo.  593,  24  S.W.  752  (1894). 

In  our  view,  whether  or  not  the  result  of  the  act  is  to  in¬ 
crease  or  decrease  the  compensation  of  such  county  clerks,  the 
validity  of  the  act  would  not  be  affected.  We  note  that  the  title 
stated  that  the  act  related  to  the  compensation  of  such  county 
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clerks  and  there  was  no  attempt  by  the  legislature  to  Indicate 
whether  such  act  Increased  or  decreased  such  compensation. 

Although  Section  13  of  Article  VII  of  the  Constitution  states 
that  the  compensation  of  such  officers  shall  not  be  Increased 
during  the  term  of  office,  there  Is  nothing  In  that  section  which 
prevents  a  decrease  In  the  salary  of  an  officer  during  his  term  of 
office.  Lycette  v.  Wolff,  45  Mo.  App.  489  (I891).  Likewise,  there 
Is  nothing  elsewhere  in  the  Constitution  or  In  our  statutes  which 
prevents  a  decrease  In  the  compensation  of  such  officers. 

After  viewing  the  legislation  In  Its  progression  through  the 
legislature  and  considering  the  title,  the  purpose,  and  the  subject 
matter  contained  therein,  we  are  of  the  conclusion  that  there  Is 
no  constitutional  Invalidity  In  Senate  Bill  No.  I3. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Encs ! 


Opinion  No. 
Opinion  No. 
Opinion  No. 


409,  Holman,  IO/9/69 
433,  Holman,  IO/9/69 
87,  Parker,  I/9/7O 
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HOUSING  AUTHORITIES:  Sections  99-010  to  99.230  of  the 

CITIES,  TOWNS  AND  VILLAGES:  Revised  Statutes  of  Missouri,  "The 

Housing  Authorities  Law”,  authorizes 
cities  to  determine  and  declare  the  need  for  a  housing  authority 
upon  a  finding  that  insanitary  or  unsafe  inhabited  dwelling  accom¬ 
modations  exist  in  such  city  or  that  there  is  a  shortage  of  safe 
or  sanitary  dwelling  accommodations  in  such  city  available  to 
persons  of  low  Income  at  rentals  they  can  afford.  The  cities 
have  no  authority  to  declare  a  need  for  a  limited  housing  authority 
under  the  provisions  of  the  Housing  Authorities  Law. 


March  17,  1970 


Honorable  A.  Basey  Vanlandingham 
Senator,  19th  District 
12  North  Second  Street 
Columbia,  Missouri  65201 

Dear  Senator  Vanlandingham: 

This  opinion  is  in  response  to  your 
interpretation  of  Sections  99-010  to  99-230,  RSMo,  known  as 
"The  Housing  Authorities  Law." 

Specifically,  your  question  is  stated  as  follows; 

"Does  a  City  have  the  legal  right  to  limit 
by  their  creative  Resolution,  Declaration, 
or  otherwise,  the  powers  of  a  Housing 
Authority  as  provided  in  Chapter  99  of  the 
1959  RSMo,  thereby  creating  a  limited 
Housing  Authority?" 

It  is  our  understanding  that  the  City  of  Kirksville,  Missouri, 
wishes  to  create  a  "limited  Housing  Authority  for  low-income  senior 
citizens . " 

Section  99-04o,  RSMo  1959,  provides; 

"l.  In  each  city  (as  herein  defined)  and  in 
each  county  of  the  state  there  is  hereby 
created  a  municipal  corporation  to  be  known 
as  'the  housing  authority'  of  the  city  or 
county;  provided,  however,  that  such  author¬ 
ity  shall  not  transact  any  business  or  exer¬ 
cise  its  powers  hereunder  until  or  unless 
the  governing  body  of  the  city  or  the  county, 
as  the  case  may  be,  by  resolution  or  other 
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request  regarding  an 
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declaration  shall  determine  at  any  time 
hereafter  that  there  is  need  for  an  authority 
to  function  in  such  city  or  county.  The 
determination  as  to  whether  or  not  there  is 
such  need  for  an  authority  to  function  may 
be  made  by  the  governing  body  upon  the  filing 
of  a  petition  signed  by  fifty  taxpayers  of 
the  city  or  county,  as  the  case  may  be,  as¬ 
serting  that  there  is  need  for  an  authority 
to  function  in  such  city  or  county  and  re¬ 
questing  that  the  governing  body  so  declare. 

”2.  The  governing  body  shall  determine  that 
there  is  need  for  a  housing  authority  in  the 
city  or  county,  as  the  case  may  be,  if  it 
shall  find  that  insanitary  or  unsafe  inhabi¬ 
ted  dwelling  accommodations  exist  in  such 
city  or  county  or  that  there  is  a  shortage 
of  safe  or  sanitary  dwelling  accommodations 
in  such  city  or  county  available  to  persons 
of  low  income  at  rentals  they  can  afford. 

In  determining  whether  dwelling  accommodations 
are  unsafe  or  insanitary  said  governing  body 
may  take  into  consideration  the  degree  of  over¬ 
crowding,  the  percentage  of  land  coverage,  the 
light,  air,  space  and  access  available  to  the 
inhabitants  of  such  dwelling  accommodations, 
the  size  and  arrangement  of  the  rooms,  the 
sanitary  facilities,  and  the  extent  to  which 
conditions  exist  in  such  buildings  which  en¬ 
danger  life  or  property  by  fire  or  other 
causes . 

"3*  In  any  suit,  action  or  proceeding  involving 
the  validity  or  enforcement  of  or  relating  to 
any  contract  of  the  authority,  the  authority 
shall  be  conclusively  deemed  to  have  become 
established  and  authorized  to  transact  busi¬ 
ness  and  exercise  its  powers  hereunder  upon 
proof  of  the  adoption  of  a  resolution  or  other 
declaration  by  the  governing  body  declaring 
the  need  for  the  authority.  Such  resolutions 
or  other  declaration  shall  be  deemed  sufficient 
if  it  declares  that  there  is  such  need  for  an 
authority  and  finds  in  substantially  the  fore¬ 
going  terms  (no  further  detail  being  necessary) 
that  either  or  both  of  the  enumerated  condi¬ 
tions  exist  in  the  city  or  county,  as  the  case 
may  be.  A  copy  of  such  resolution  or  other 
declaration  duly  certified  by  the  clerk  shall 
be  admissible  in  evidence  in  any  suit,  action 
or  proceeding.” 
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Under  the  above  sections,  therefore,  the  municipal  authority 
is  created  but  may  not  transact  any  business  until  the  governing 
body  by  resolution  finds  a  need  to  exist  in  either  or  both  of  the 
two  specifically  enumerated  circumstances.  The  resolution  under 
the  third  paragraph  of  the  above  section  is  deemed  sufficient  if 
it  declares  that  there  is  a  need  for  an  authority  and  finds  that 
such  conditions  exist  in  the  city. 

Further,  the  sections  provide  for  the  appointment  of  commis¬ 
sioners  (Section  99*050,  RSMo  1959) >  constitute  the  authority  a 
municipal  corporation,  and  grant  the  authority  numerous  powers 
(Section  99.o8o,  RSMo  1959). 

There  are  no  provisions  in  the  statute  which  indicate  an  in¬ 
tent  on  the  part  of  the  legislature  to  authorize  the  "governing 
body,"  (Section  99.020,  RSMo  Supp.  196?)  in  this  case  the  city  to 
restrict  or  limit  the  powers  of  such  authority  either  by  the 
adoption  of  the  resolution  declaring  the  need  for  such  authority 
or  thereafter. 

The  resolution  or  declaration,  of  course,  has  no  greater 
standing  than  an  ordinance;  and  an  ordinance  cannot  be  in  direct 
conflict  with  statutory  provisions.  Wood  v.  City  of  Kansas  City, 
162  Mo.  303>  62  S.W.  433  (1901).  Ordinances  in  conflict  with  prior 
or  subsequent  state  statutes  relating  to  governmental  matters  are 
required  to  yield.  Carson  v.  Oxenhandler,  334  S.W. 2d  394  (Mo.  App. 
19d0).  Where  matters  are  of  state  concern  though  local  in  their 
operation,  the  state  retains  control.  State  v.  City  of  St.  Louis, 
318  Mo.  870,  2  S.W. 2d  713  (Mo.  en  Banc  1928) . 

It  has  been  held  by  our  courts  that  the  General  Assembly  in 
the  act  under  consideration  declared  the  Housing  Authority  to  be 
a  municipal  corporation,  defined  its  purposes,  declared  them  to 
be  governmental  functions,  and  declared  the  existence  of  an  urgent 
necessity  for  its  services.  La rat  Inv.  v.  Bickman,  134  S.W. 2d  65 
(en  Banc  1939) . 

It  is  also  clear  that  the  powers  of  the  housing  authority  are 
derived  directly  from  the  state  and  are  not  bestowed  by  the  muni¬ 
cipality.  The  housing  authority  is  not  a  subordinate  branch  of 
the  municipality's  governing  body,  and  not  a  municipal  agent. 

City  of  Paterson  v.  Housing  Authority  of  Paterson,  96  N.J.  Super 
394,  233  A. 2d  98  (1987).  After  the  city  officials  proceeding  under 
the  provisions  of  the  Housing  Law  determine  that  such  an  indepen¬ 
dent  corporation  shall  exist,  all  things  thereafter  done  in  rela¬ 
tion  to  the  authority  are  done  under  the  provisions  of  the  Housing 
Authority  Law.  State  ex  rel  Great  Falls  Housing  Authority  v.  City 
of  Great  Falls,  100  P.2d  9I5  (Sup.  Mont.  1940). 

Although  we  have  been  unable  to  find  any  Missouri  or  other 
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authorities  directly  in  point  with  the  question  that  you  pose, 
it  is  our  view  that  the  holdings  of  the  cases  cited  dealing  with 
the  nature  and  purposes  of  the  Housing  Authority  Law  lead  us  to 
the  conclusion  that  the  City  of  Kirksville  does  not  have  the 
power  to  create  a  "limited  housing  authority." 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  Sections 
99.010  to  99-230  of  the  Revised  Statutes  of  Missouri,  "The  Housing 
Authorities  Law",  authorizes  cities  to  determine  and  declare  the 
need  for  a  housing  authority  upon  a  finding  that  insanitary  or 
unsafe  inhabited  dwelling  accommodations  exist  in  such  city  or 
that  there  is  a  shortage  of  safe  or  sanitary  dwelling  accommodations 
in  such  city  available  to  persons  of  low-income  at  rentals  they  can 
afford.  The  cities  have  no  authority  to  declare  a  need  for  a 
limited  housing  authority  under  the  provisions  of  the  Housing 
Authorities  Law. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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Answer  by  letter-Patten 


March  19>  1970 


OPINION  LETTER  KO.  206 


Honorable  Joe  D,  Holt 
State  Represent at Ive 
District  No.  102 
829  Center  Avenue 
Pulton,  Missouri  65291 

Dear  Representative  Holt: 

This  letter  is  In  response  to  your  request  for  an  opinion  on 
the  following;  question: 

'*^ay  rvinds  received  by  the  City  .  .  .  from  the 
Motor  Vehicle  Fuel  Tax  under  the  Provisions 
of  Article  IV,  Section  Thirty  (a)  of  the  Con¬ 
stitution  of  Missouri,  adopted  March  6,  1962, 
be  used  for  the  payment  of  principle  and  In¬ 
terest  on  bonded  Indebtedness  incurred  since 
the  effective  date  of  said  Constitutional  am- 
mendment  [sic]  for  the  repair  or  construction 
of  streets  within  the  City?" 

The  aforementioned  constitutional  section,  in  subparagraph  2, 
states  that  the  money  Is  to  be  used: 

"...  solely  for  construction,  reconstruction, 
maintenance,  repair,  policing,  slrnlng,  light¬ 
ing  and  cleaning  roads  and  streets  and  for  the 
payment  of  principal  and  Interest  on  Indebted¬ 
ness  Incurred  prior  to  the  effective  date  of 
this  section  on  account  of  road  and  street  pur¬ 
poses,  aind  the  use  thereof  being  subject  to 
such  other  provisions  and  restrictions  as  pro¬ 
vided  by  law.  ..."  (Emphasis  Added) 


;  filed 

\  <^6  ^ 


Honorable  Joe  D.  Holt 


The  rule  of  construction  to  be  followed  In  this  case  Is  that 
words  used  In  the  constitution  are  presumed  to  have  been  employed 
In  their  natural  and  ordlnenry  meaning  and  no  forced  or  unnatural 
construction  is  to  be  placed  upon  them.  State  ex  rel.  Randolph 
County  V.  Walden,  357  Mo.  167,  206  S.W.2d  979  (19'<7). 

This  office  has  previously  Issued  an  opinion.  Opinion  No.  223 
to  the  Honorable  Johm  M.  Dalton,  June  12,  1962,  In  which  this  office 
stated  that  a  municipality  may  not  Issue  revenue  bonds  payable  from 
that  mxmlclpallty ' 8  share  of  the  proceeds  of  the  aforementioned 
gasoline  tax.  It  Is  the  position  of  this  office  that  the  reason¬ 
ing  In  the  prior  opinion  mentioned  here  Is  dispositive  of  your  ques¬ 
tion,  and  a  city  may  not  use  Its  proceeds  from  the  gasoline  tax  for 
the  payment  of  principle  and  interest  on  Indebtedness  Incurred  after 
the  effective  date  of  Section  30(a),  Article  IV  of  the  Missouri  Con¬ 
stitution.  This  section  clearly  states  that  it  may  only  be  used  to 
pay  principle  and  Interest  on  Indebtedness  Incurred  prior  to  the 
effective  date  of  the  constitutional  section,  March  6,  1962.  No 
other  provisions  of  the  constitution  give  a  city  the  power  to  pay 
Indebtedness  incurred  after  the  aforementioned  date  out  of  such  funds. 

Yours  very  truly. 


Enclosure : 


Op.  No.  223 
6-12-62,  Dalton 


JOHN  C.  DANFORTH 
Attorney  General 


BANKS : 

BRANCH  BANKS: 
TRUST  COMPANIES: 


The  establishment  of  an  office  by 
a  bank  and  trust  company  separate 
and  apart  from  Its  main  banking 
facility  at  which  Its  trust  officers 
are  available  to  the  public  constitutes 
the  establishment  of  a  branch  and 
the  establishment  of  such  a  branch  Is 
not  permitted  under  Section  362.105. 


Opinion  No.  207 
May  15,  1970 


Mr.  C.  W.  Culley,  Commissioner 
Division  of  Finance 

Department  of  Business  and  Administration 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65IOI 
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Dear  Mr.  Culley: 

This  official  opinion  Is  In  response  to  your  recent 
request  for  a  ruling  with  regard  to  the  facts  set  forth 
In  your  recent  Inquiry  which  reads  as  follows: 

"May  a  state  chartered  bank  be  per¬ 
mitted  to  open  a  trust  office  should 
that  bank  have  full  trust  powers, 
separate  and  apart  from  Its  main 
banking  building  and.  If  so,  would 
such  office  be  construed  as  a  branch 
or  facility?  This  office  would  be 
operated  for  the  bank's  customers, 
their  attorneys,  life  Insurance  under¬ 
writers  to  consult  with  the  bank's 
trust  officers.  All  legal  trust 
activities,  records  such  as  accounts, 
such  as  the  assets  and  disbursements 
of  funds  would  still  be  performed  with¬ 
in  the  main  bank  building  together  with 
the  safety  deposits  of  the  customers." 


Your  opinion  request  Is  written  In  terms  of  a  chartered  bank 
which  has  full  trust  powers.  I  assume,  therefore,  that  you  are 
referring  to  a  bank  which  has  applied  for  and  obtained  the  authority 
granted  under  362.115,  RSMo  1959,  as  amended.  This  section  permits 
a  bank  organized  under  the  laws  of  Missouri  to  apply  for  and  obtain 
the  authority  to  exercise: 
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"...  any  part  or  all  of  the  fidu¬ 
ciary  powers  now  or  hereafter  granted 
under  the  laws  of  this  state  to  trust 
companies.  ..." 

In  determining  whether  the  applicant  is  qualified 
to  exercise  the  trust  powers  provided  for  in  Section  362.115 
the  Commissioner  of  Finance  is  to  determine  among  other  things: 

"(1)  The  needs  of  the  community  for 
fiduciary  services  and  the  probable 
volume  of  such  fiduciary  business 
available  to  the  bank;  .... 

(^)  The  nature  of  the  supervision 
to  be  given  to  the  fiduciary  activities, 
including  the  qualifications,  experience 
and  character  of  the  proposed  officer  or 
officers  of  the  trust  department;  .  .  .  ." 

Where  a  bank  has  obtained  the  authority  granted  under 
362.115  it  may  conduct  the  activity  set  forth  in  362.105  2. 
which  provides  "...  every  trust  company  created  under  the 
laws  of  this  state  shall  be  authorized  and  empowered  to: 

"(1)  Receive  money  in  trust;  .  .  . 

"(2)  Accept  and  execute  all  such 
trusts  and  perform  such  duties  of 
every  description  as  may  be  committed 
to  them  .  .  .  and  to  accept  and  exe¬ 
cute  all  such  trusts  and  perform 
such  duties  of  every  description  as 
may  be  committed  or  transferred  to 
them  by  order.  Judgment  or  decree 
of  any  courts;  .  .  . 

"(6)  Act  as  trustee,  executor,  ad¬ 
ministrator,  guardian,  or  in  any 
other  like  fiduciary  capacity;  .  .  .  ." 

362.105  2  is  applicable  to  trust  companies.  362.105  1 
is  applicable  to  "every  bank  and  trust  company"  created  under 
the  laws  of  Missouri.  By  Paragraph  (1)  of  this  section,  the 
powers  of  these  institutions  are  limited  by  the  following  proviso 

"...  provided,  however,  that  no  bank  or 
trust  company  shall  maintain  in  this  state 
a  branch  bank  or  trust  company,  or  receive 
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deposits  or  pay  checks  except  In  Its  own 
banking  house  or  as  provided  in  section 
362.107,  .  .  . 

The  question  then  which  your  opinion  request  raises  is 
whether  the  activities  described  constitute  the  operation  of 
a  branch  bank  or  trust  company  within  the  meaning  of  Section 

362.105  1  (1). 

It  has  long  been  the  policy  of  the  State  of  Missouri  to 
regulate  the  banking  business.  In  Lucas  v.  Central  Missouri 
Trust  Co. .  162  S.W.2d  569,  577  (Mo.  S.Ct.,  En  Banc,  19^2)  the 
Court  stated : 

"...  The  banking  business  is  coupled 
with  great  public  interest.  It  is  subject 
to  strict  regulation,  visitation  and  super¬ 
vision.  .  .  ."  loc.  cit.  162  S.W.2d  569, 

577. 

In  regulating  banks  and  trust  companies,  the  legislature 
has  evidenced  a  strong  concern  with  regard  to  the  location  at 
which  the  business  of  a  bank  and  trust  company  is  to  be  carried 
out  and  the  number  of  offices  it  may  operate. 

Prior  to  1967,  the  activities  and  organization  of  trust 
companies  was  regulated  under  Chapter  363.  A  trust  company  was 
prohibited  from  maintaining  a  branch  trust  company  by  Section 
363.170.  In  1967  Chapter  363  was  repealed  and  a  number  of  the 
provisions  contained  therein  were  incorporated  in  Chapter  362. 

The  prohibition  against  branch  trust  companies  which  appeared 
in  363.170  was  incorporated  in  362.105  and  is  now  contained 
in  the  proviso  quoted  above. 

From  the  opinion  request  it  would  appear  that  the  office 
described  in  your  letter  is  not  intended  to  "receive  deposits 
or  pay  checks"  so  that  that  portion  of  the  proviso  governing 
these  activities  is  not  involved  in  this  opinion  request.  The 
prohibition  against  branch  banking  was  relaxed  somewhat  in  1959 
when  the  legislature  through  Section  362.107  pennltted  banks 
to  establish  drive-in  facilities.  The  facility  described  therein 
is  to  be  established  for  the  convenience  of  the  automobile 
driving  public.  There  are  a  number  of  limitations  imposed  upon 
a  facility  established  under  this  section  which  includes  a 
limitation  upon  the  services  which  may  be  performed.  The  per¬ 
mitted  services  are; 

"...  checks  may  be  paid,  deposits  received, 
deposits  withdrawn  and  change  made  only." 
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It  seems  apparent  that  the  office  to  be  established  under 
the  facts  that  you  present  Is  not  Intended  to  be  a  facility 
established  pursuant  to  the  provisions  of  Section  362.107*  The 
functions  to  be  performed  are,  of  course,  not  In  compliance  with 
the  functions  which  a  drlve-ln  bank  Is  permitted  to  perform 
under  the  language  quoted  above.  Further,  there  Is  no  Indica¬ 
tion  that  the  office  Is  to  be  located  within  1000  yards  of  the 
main  banking  facility  which  Is  required  by  362.107  2.  (2)  (b). 

Therefore,  If  the  proviso  In  Section  362.105  1*  prohibits 
the  establishment  of  this  office,  the  prohibition  must  be  found 
In  that  portion  of  362.105  which  provides; 

”...  that  no  bank  or  trust  company 
shall  maintain  In  this  state  a  branch 
bank  or  trust  company,  .  .  .  ." 

There  Is  one  further  observation  to  be  made  with  regard 
to  the  proviso.  The  prohibition  Is  written  In  terms  of  several 
prohibited  activities  connected  with  "or".  "Or"  has  been 
defined  In  Missouri  as: 

"Ordinarily  used  as  a  disjunctive  to 
mean  'either'  as  'either  this  or  that'." 

Norberg  v.  Montgomery.  173  S.W.2d  387,  390,  (Mo.  S.Ct.,  En 
Banc,  19*I3)* 

Thus,  the  proviso  prohibits  the  establishment  of  a  branch 
bank  or  branch  trust  company  In  general  terms  along  with  the 
specific  prohibition  with  regard  to  the  receipt  of  deposits  or 
payment  of  checks.  That  the  legislature  chose  to  specifically 
mention  two  particular  activities  which  In  the  prohibition  Is 
probably  the  result  of  the  historic  Importance  of  these  two  types 
of  activities  In  the  banking  Industry. 

Thus,  It  Is  apparent  that  the  prohibition  In  the  Missouri 
statute  Is  not  to  be  viewed  as  running  against  only  the  specific 
functions  mentioned.  See  First  National  Beuik  v.  Dickinson, 

U.S.  _ ,  2i»  L.Ed.2d  312.  3^0.  90  S.Ct.  (19^^ 

Since  there  Is  no  specific  definition  of  "branch"  In  the 
statutes.  It  Is  helpful  to  examine  the  related  statutes  to 
determine  the  policy  underlying  the  restriction  Imposed  by  the 
proviso . 

The  organization  of  banks  and  trust  companies  In  Missouri  Is 
governed  by  Chapter  362.  Under  362.020  1.  (2)  the  articles  of 
agreement  submitted  to  the  Commissioner  of  Finance  for  the  purpose 
of  establishing  a  bank  or  trust  company  are  to  Include: 
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"(2)  The  name  of  the  city  or  town  and 
county  in  this  state  in  which  the  corpora¬ 
tion  is  to  be  located;  .  .  . 

Section  362.035  provides  that  a  certificate  evidencing 
incorporation  is  to  be  issued  by  the  Commissioner  if  he  de¬ 
termines  that  the  bank  or  trust  company  was  organized  according 
to  law.  In  1959  this  section  was  amended  to  require  that  all 
certificates  issued  subsequent  to  August  29,  1959  designate 
the  address  and  location  in  the  city  or  town  at  which  the 
corporation  is  to  conduct  its  business  until  the  address  is 
changed  with  the  approval  of  the  Commissioner  having  first 
been  obtained. 

Similarly,  where  a  bank  or  trust  company  seeks  to  restate 
its  articles  of  agreement  under  362.0^2  and  said  restated 
articles  are  prepared  and  submitted  in  the  approved  form,  the 
Commissioner  is  to  issue  a  restated  certificate  of  Incorporation 
and  is  to  designate  the  address  and  location  in  the  city  or 
town  at  which  the  corporation  is  authorized  to  conduct  its 
business . 

Before  Issuing  a  certificate  under  362.035,  the  Commissioner 
is  to  examine  the  articles  of  agreement  submitted  and  under 
362.030  1.  the  Commissioner  is  to  determine,  inter  alia,  that 
the  "convenience  and  needs  of  the  community  to  be  served  Justify 
and  warrant  the  opening  of  the  bank  or  trust  company  therein.  .  .  . 
Similarly,  where  a  bank  or  trust  company  seeks  to  amend  its 
charter  under  362.325  to  change  its  location  the  Commissioner 
is  to  ascertain  "whether  the  convenience  and  needs  of  the  new 
community  wherein  the  bank  desires  to  locate  are  such  as  to 
Justify  and  warrant  the  opening  of  the  bank  therein.  ..." 

As  the  1959  amendment  to  362.035  Indicates  the  legislature 
has  been  increasingly  concerned  with  the  location  of  banks 
and  the  change  of  location  of  established  banks.  Prior  to  the 
reorganization  of  Chapters  362  and  363  in  1967,  Section  363. 060, 
applicable  to  trust  companies,  contained  the  same  language  as 
Section  362.035  Including  the  language  added  by  the  1959 
amendment.  In  State  ex  rel.  Bank  of  Nashua  v.  Holt.  I56  S.W.2d 
708  (Mo.  S.Ct.,  19^1)  the  court  discusses  at  length  the  statu¬ 
tory  provisions  dealing  with  the  relocation  of  a  bank  under 
the  general  banking  laws  of  1927  and  of  19^1.  The  discussion 
of  the  applicable  statutes  in  this  case  makes  clear  that  the 
trend  in  Missouri  has  been  to  restrict  the  discretionary  power 
of  a  bank  to  change  its  location. 

Prom  the  foregoing,  it  is  apparent  that  the  legislature  has 
evidenced  substantial  interest  in  the  location  or  relocation  of 
a  bank.  In  either  event,  the  Commissioner  is  to  determine  the 
effect  of  the  location  of  the  banking  institution  in  the  community 
where  it  is  proposed  to  be  located. 
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The  statutory  scheme  through  which  the  location  of  banks 
or  trust  companies  Is  controlled  when  coupled  with  the  pro¬ 
hibition  against  the  establishment  of  branch  banks  or  trust 
companies  authorizes  the  Commissioner  to  control  the  location 
and  relocation  of  each  facility  In  the  State  of  Missouri.  If, 
of  course,  banks  or  trust  companies  may  open  one  or  more  offices 
to  conduct  the  activity  described  in  the  opinion  request  then 
the  banking  commissioner  would  not  have  the  authority  to  regu¬ 
late  the  location  of  such  new  outlets. 

The  question  stated  narrowly  Is  whether  a  bank  and  trust 
company  may  establish  an  office  apart  from  Its  main  banking 
facility  through  which  Its  trust  officers  consult  with  and 
advise  Its  trust  clients  and  their  representatives  where  all 
legal  trust  activities  including  custodial  and  record  keeping 
services  are  maintained  at  the  main  facility. 

A  "branch"  Is  defined  In  Webster’s  Third  New  International 
Dictionary ,  1961,  as: 

"A  subordinate  or  dependent  part  of  a 
central  system  or  organization  (a  branch 
bank  In  a  suburb)." 

As  the  example  In  the  dictionary  indicates,  the  office 
to  be  established  Is  a  branch  according  to  this  definition.  It 
Is  obviously  dependent  upon  the  main  resources  of  the  bank  and 
Is  a  part  of  the  central  organization  of  the  bank.  Prom  the 
facts  provided  It  seems  reasonable  to  infer  that  where  property 
which  Is  to  serve  as  the  corpus  of  a  trust  under  Section  362.105 
2.  (1)  Is  received,  the  res  is  to  be  physically  located  at  the 
central  banking  facility.  Although  the  opinion  request  does  not 
describe  In  detail  the  specific  activities  which  are  to  be  per¬ 
formed  at  the  new  office.  It  would  appear  that  the  administration 
of  the  trust  Is  to  be  performed  at  the  main  facility.  Typically, 
this  would  Involve  the  Investment  and  reinvestment  of  assets,  the 
maintenance  of  records,  the  disbursement  of  funds  from  the  corpus, 
and  the  receipt  and  distribution  or  retention  of  Interest  or 
returns  on  the  trust  corpus. 

In  determining  whether  a  bank  should  be  permitted  to 
exercise  the  fiduciary  powers  granted  a  trust  company,  the 
commissioner  Is  to  determine  whether  the  applicant  bank  has 
sufficient  personnel  to  exercise  the  fiduciary  powers.  Section 
362.115  3  requires  that  the  Commissioner  ascertain  the  character 
and  ability  of  the  management,  the  qualifications  experience 
and  character  of  the  trust  officers;  and  whether  the  bank  has 
legal  counsel  available  to  advise  upon  fiduciary  matters.  Thus, 
the  counsel  and  advice  of  the  trust  officers  at  the  new  office 
would  be  perfonnlng  for  their  clients  a  substantial  portion  of 
the  duty  normally  considered  to  be  a  part  of  the  operation  of 
a  trust  department  of  a  bank. 
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In  State  ex  rel.  Barrett  v.  First  National  Bank  of  St.  Louis, 
2^9  S.W.  619  (Mo.  S.Ct.,  En  Banc,  1923)  the  court  was  called 
upon  to  determine  whether  a  national  bank  engaged  In  business 
In  Missouri  was  authorized  to  establish  and  conduct  a  branch 
bank  In  Missouri  under  the  National  Bank  Act.  The  predecessor 
to  Section  362.105  provided  that  no  bank  shall  maintain  a  branch 
bank.  The  National  Bank  Act  did  not  contain  such  a  provision 
and  the  court  was  called  upon  to  decide  whether  the  Missouri 
prohibition  was  applicable  to  a  bank  organized  under  the  National 
Bank  Act.  The  case  Is  of  some  assistance  In  determining  the 
purpose  underlying  the  prohibition.  In  determining  whether  the 
words  "an  office  or  banking  house"  which  appeared  In  the  National 
Bank  Act  should  be  construed  as  allowing  banks  In  several  loca¬ 
tions,  the  court  stated: 

".  .  .If  followed.  It  would.  Instead  of 
centralizing  and  rendering  more  stable 
the  powers  of  a  bank,  enable  It,  by  multi¬ 
plying  Its  places  of  business,  to  sub¬ 
divide  auid  at  the  same  time  extend  Its 
powers  In  such  manner  as  to  stifle  com¬ 
petition.  .  .  ."  loc.  clt.  2^9  S.W.  6l9, 

621. 

And  again.  In  determining  whether  the  establishment  of 
multiple  banks  was  within  the  Incidental  powers  of  a  bank, 
the  court  stated: 

"...  The  apparent  purpose  for  the  estab¬ 
lishment  of  branch  banks  Is  to  multiply  the 
places  of  business  of  the  principle  bank 
and  thereby  Increase  the  volume  of  same.  ..." 
loc.  clt.  249  S.W.  619,  622. 

It  would  appear,  therefore,  that  the  establishment  of 
multiple  places  of  business  was  viewed  by  the  court  as  a  basic 
reason  underlying  the  prohibition  against  branch  banks. 

In  Goldy  v.  Crane,  445  P.2d  212  (Colo.  S.Ct.,  En  Banc, 

1968)  a  substantive  test  for  determining  whether  a  bank  Is  a 
"branch"  was  described  as  follows: 

".  .  .It  must  be  shown  that  the  alleged 
branch  Is  doing  business  with  the  alleged 
parent  In  the  same  way  as  If  the  Institu¬ 
tions  were  one;  and.  It  must  be  shown  that 
•the  unitary  type  of  operation’  which  Is  the 
hallmark  of  a  branch  bank  Is  present."  loc. 
clt.  445  P.2d  212,  214. 
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In  First  National  Bank  In  Bllllnga  v.  First  Bank  Stock 
Corn. .  306  ^.^"937  (C.A.  9,  1^6^)  quoted  In  the  Goldy  case 
the  court  stated: 

•'They  must  show,  that.  In  substance, 

Midland  Is  doing  business  through  the 
Instrumentality  of  Valley,  or  vice  versa, 
in  the  same  way  as  If  the  Institutions 
were  one."  loc.  clt.  306  F.2d  937,  942. 

It  seems  apparent  that  the  trust  business  of  the  main 
banking  facility  Is  to  be  conducted  through  the  new  office. 

It  Is  reasonable  to  infer  that  the  new  location  will  be  utilized 
by  the  bank’s  clientele  as  a  source  of  Information  and  advice 
obviating  the  necessity  of  visiting  the  main  banking  facility. 

From  the  foregoing,  it  seems  clear  that  the  office  to  be 
established  Is  a  branch.  It  Is  a  satellite  office  operated 
for  the  convenience  of  its  trust  clientele  and  their  representa¬ 
tives.  It  serves  to  allow  the  bank  and  trust  company  to  multiply 
the  locations  at  which  It  may  conduct  Its  business,  while 
retaining  at  Its  main  facility  most  of  the  administrative 
functions  associated  with  corporate  trustees.  To  the  public  which 
it  seeks  to  serve,  the  trust  offices  located  at  the  branch  will 
provide  the  personal  contact  and  advice  now  provided  at  its 
main  facility.  As  State  ex  rel.  Barrett  v.  First  National  Bank 
of  St .  Louis .  supra,  indicates  multiple  offices  Is  precisely 
the  evil  at  which  the  prohibition  against  branch  banking  was 
intended  to  operate. 

Furthermore,  In  conjunction  with  the  prohibition  against 
the  establishment  of  branch  banks  or  trust  companies.  Chapter 
362  contains  numerous  provisions  regulating  the  location  and 
relocation  of  banks  and  trust  companies.  It  is  hardly  likely 
that  the  General  Assembly  would  have  regulated  the  location  and 
i^locatlon  of  these  institutions  with  such  care  If  It  Intended 
to  permit  these  Institutions  to  establish  numerous  locations. 

CONCLUSION 


It  Is  our  opinion  that  the  establishment  of  an  office  by 
a  bank  and  trust  company  separate  and  apart  from  Its  main 
banking  facility  at  which  Its  trust  officers  are  available  to 
the  public  constitutes  the  establishment  of  a  branch  and 
the  establishment  of  such  a  branch  Is  not  permitted  under 
Section  362.105. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Craft. 

^  Yours  very  truly, 

JOHN  C .  DANFORTH 
Attorney  General 
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SCHOOLS: 
STATE  AID: 


General  Assemblies  meeting  subse¬ 
quent  to  the  regular  session  of 
the  Seventy  Fifth  General  Assembly 
are  not  required  to  make  any  of 
the  appropriations  stated  In  Sec¬ 
tions  1^19.010,  149.020,  149.030,  I63.03I,  I63.036  and  I63.I6I  en¬ 
acted  by  the  Seventy  Fifth  General  Assembly  and  referred  to  as  the 
School  Foundation  Law  prior  to  making  any  appropriations  for  pur¬ 
poses  lower  In  priority  than  the  support  of  public  schools  as 
listed  In  Section  36,  Article  III,  Missouri  Constitution.  The  Gen¬ 
eral  Assembly  must  still  comply,  however,  with  Section  3  (b).  Arti¬ 
cle  IX  of  the  Missouri  Constitution  requiring  that  at  least  twenty- 
five  percent  of  the  state  revenue  be  appropriated  annually  for  the 
support  of  the  free  public  schools. 

April  2,  1970 


OPINION  NO.  209 


Honorable  William  Baxter  Waters 
State  Senator  -  17th  District 
First  National  Bank  Building 
Liberty,  Missouri  64o68 

Dear  Senator  Waters : 

This  letter  is  In  response  to  your  request  for  an  opinion  on 
the  following  question: 

If  there  are  insufficient  funds  to  fully  com¬ 
ply  with  Sections  149.010,  149.020,  149.030, 

163.031,  163.036,  and  163.161  enacted  by  the 
Seventy  Fifth  General  Assembly  and  referred 
to  as  the  School  Foundation  Law,  and  the  Gen¬ 
eral  Assembly  cannot  appropriate  for  the 
schools  the  dollar  amounts  required  by  those 
sections,  must  the  General  Assembly,  in  light 
of  Section  36,  Article  III  of  the  Missouri 
Constitution  listing  the  priorities  of  appro¬ 
priations  to  be  made  of  state  funds,  fully 
comply  with  the  aforementioned  School  Founda¬ 
tion  Law  before  appropriating  other  funds  for 
purposes  lower  in  priority  as  listed  in  Sec¬ 
tion  36  of  Article  III? 

A  prior  opinion  of  this  office  to  the  Honorable  Richard  H. 
Ichord,  March  19,  1958,  No.  44,  is  dispositive  of  a  portion  of  your 
question.  In  that  opinion,  which  is  enclosed  for  your  reference, 
this  office  held  that  it  is  not  necessary  that  all  appropriations 
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in  a  category  of  Section  36,  Article  III  of  the  Constitution  of 
Missouri  must  be  made  before  any  appropriation  in  any  succeeding 
category  can  be  made.  As  stated  in  Opinion  Mo.  (Opinion 
supra,  page  5),  the  "real  purpose  of  the  constitutional  provision 
is  to  prevent  a  General  Assembly  from  making  appropriations  in 
the  lower  categories  and  falling  to  make  appropriations  in  the 
preceding  ones." 

It  should  be  noted  that  neither  Section  36,  Article  III,  nor 
Opinion  No.  make  mention  of  specific  dollar  amount  appropria¬ 
tions.  However,  the  School  Foundation  Law  purports  to  require  that 
specific  dollar  amounts  be  appropriated  for  the  State  School  Moneys 
Fund.  For  example,  in  subsection  7  of  Section  I63.03I,  it  is  stated 
that  in  the  fiscal  year  1969-1970,  $23^,000,000  be  transferred  by 
the  General  Assembly  to  the  State  School  Moneys  Fund,  less  the 
amount  derived  from  the  tax  on  cigarettes  provided  for  in  Section 
1^9.020.  After  mentioning  specific  amounts  for  other  years,  the 
aforementioned  subsection  states  that  the  General  Assembly  shall 
Increase  the  amount  transferred  to  the  State  School  Moneys  Fund  in 
the  preceding  fiscal  year  by  at  least  $35,000,000  annually  for  the 
fiscal  years  1970-71,  1971-72,  and  1972-73-  Thus,  the  School  Foun¬ 
dation  Law  purports  to  make  certain  dollar  requirements  on  the  Gen¬ 
eral  Assembly  in  passing  appropriations  for  public  education.  In 
addition,  subsection  ^  of  Section  I63.03I  states: 

"4.  No  district  shall  receive  annually,  during 
the  biennium  beginning  in  1969,  or  thereafter, 
a  less  amount  per  pupil  in  average  dally  atten¬ 
dance  from  the  state  foundation  program  fund 
than  it  received  in  I968-69  from  the  state  ap¬ 
propriation  for  transportation  allowance, 
special  education,  flat  grant  aid,  first  level 
equalization,  second  level  equalization  and 
teacher  preoaration  aid." 

This  indicates  that  specified  dollar  amounts  must  be  aoproprlated 
every  year  by  the  General  Assembly  for  the  School  i^oundation  Law. 

Attention  is  called  to  the  fact  that  Section  I63.03I  sets 
forth  methods  for  computing  amounts  to  be  transferred  to  the  State 
School  Moneys  Fund  both  during  the  biennium  beginning  in  1969  and 
during  succeeding  years.  The  question  then  arises,  does  a  present 
General  Assembly  have  the  power  to  require  future  General  Assem¬ 
blies  to  make  specific  appropriations?  In  the  opinion  of  this  of¬ 
fice  to  Honorable  William  R.  Nelson,  dated  February  1,  195^  (en¬ 
closed  for  your  reference),  this  question  was  answered  in  the  nega¬ 
tive.  In  State  ex  rel.  Fath  v.  Henderson,  I60  Mo.  190,  60  S.W.  1093 
(1901),  upon  which  the  aforementioned  opinion  was  based,  the  Missouri 
Supreme  Court  stated: 
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"Let  It  be  freely  admitted  that  one  General 
Assembly  can  not  tie  the  hands  of  Its  succes¬ 
sor,  and  that  although  this  tax  Is  set  apart 
Into  a  special  fund.  It  still  belongs  to  the 
State  and  may  be  appropriated  to  another  and 
different  use,  ..."  Id.  at  21^. 


The  fund  referred  to  In  Henderson  was  a  fund  created  from  the  pro¬ 
ceeds  of  an  Inheritance  tax  for  the  use  of  the  State  University. 

Having  decided  that  a  present  General  Assembly  cannot  bind 
future  General  Assemblies,  of  what  effect  are  the  aforementioned 
provisions  of  the  School  Foundation  Law  that  purport  to  require 
specific  appropriations  by  succeeding  General  Assemblies?  Assuming 
that  the  General  Assembly  does  not  act  futllely,  and  that  the  Gen¬ 
eral  Assembly  Is  aware  of  Its  own  limitations,  the  aforementioned 
statutes  can  only  be  expressions  of  hope  by  the  present  General  As¬ 
sembly  that  subsequent  General  Assemblies  will  follow  the  recommenda¬ 
tions  contained  therein.  However,  as  stated  above,  these  recom¬ 
mendations  are  In  no  way  binding  on  future  General  Assemblies.  As 
the  Legislature  did  not  Intend  that  the  School  Foundation  Law  bind 
future  Legislatures,  It  would  be  Inconsistent  with  this  Intent  to 
assume  that  the  Seventy  Fifth  General  Assembly  desired  to  bind  Its- 
self  In  subsequent  special  sessions. 

This  leaves  only  the  provisions  of  Section  3,  Article  IX  of 
the  Missouri  Constitution,  to  set  forth  the  minimum  amounts  that 
must  be  appropriated  by  any  General  Assembly  for  the  support  of 
free  public  education  In  the  state.  That  section  requires  that 
at  least  twenty-five  percent  of  the  annual  state  revenue  be  so  ap¬ 
propriated.  Because  future  General  Assemblies  are  not  required  to 
appropriate  any  of  the  amounts  expressed  In  the  School  Foundation 
Law,  General  Assemblies  can  certainly  make  appropriations  for  pur¬ 
poses  lower  In  priority  than  the  support  of  public  schools,  as 
listed  In  Section  36,  Article  III  of  the  Missouri  Constitution, 
before  appropriating  the  full  amounts  stated  In  the  School  Founda¬ 
tion  Law. 


CONCLUSION 

Therefore,  It  Is  the  conclusion  of  this  office  that  General 
Assemblies  meeting  subsequent  to  the  regular  session  of  the  Seventy 
Fifth  General  Assembly  are  not  required  to  make  any  of  the  appro¬ 
priations  stated  In  Sections  1^9.010,  1^9.020,  149.030,  I63.03I, 
163.036  and  163.161  enacted  by  the  Seventy  Fifth  General  Assembly 
oind  referred  to  as  the  School  Foundation  Law  prior  to  making  any 
appropriations  for  purposes  lower  In  priority  than  the  support  of 
public  schools  as  listed  In  Section  36,  Article  III,  Missouri  Con¬ 
stitution.  The  General  Assembly  must  still  comply,  however,  with 
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Section  3  (b).  Article  IX  of  the  Missouri  Constitution  requlrlnpr 
that  at  least  twenty-five  percent  of  the  state  revenue  be  appro¬ 
priated  annually  for  the  suoport  of  the  free  public  schools. 

This  opinion,  which  I  hereby  anorove,  was  prepared  for  me  by 
my  assistant,  Thomas  L.  Patten. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosures: 

Op. No.  44,  Ichord,  3-19-58 
Nelson,  2-1-54 


SCHOOLS  ELECTIONS:  1.  When  school  elections  are  held 

ELECTIONS:  in  conjunction  with  any  general, 

BALLOTS:  primary  or  special  election  pursuant 

REGISTRATION:  to  the  requirements  of  Section  111.- 

111,  Senate  Bill  No.  13^,  75th  General 
Assembly,  the  procedure  for  handling  voted  ballots,  poll  books  and 
tally  sheets  after  the  polls  have  closed  is  set  forth  in  Sections 
111.531,  111.551,  111.561,  111.571,  111.581  and  111.591,  V.A.M.S., 
Senate  Bill  No.  13^,  75th  General  Assembly.  2.  Pursuant  to  the  re¬ 
quirements  of  Section  162. 361,  Senate  Bill  No.  136,  75th  General 
Assembly,  all  school  elections  conducted  in  school  districts  con¬ 
taining  a  city  having  not  less  than  10,000  or  more  than  50,000  in¬ 
habitants  should  be  conducted  in  such  city  in  accordance  with  the 
laws  regulating  the  registration  of  voters  within  such  city.  Quali¬ 
fied  voters  of  such  a  school  district  residing  outside  the  corporate 
limits  of  the  city  shall  sign  an  affidavit  as  to  their  residency 
within  the  school  district  as  required  by  Section  I62.36I. 


OPINION  NO.  210 


June  2,  1970 

Honorable  Thomas  R.  Gilmore 
Prosecuting  Attorney 
Scott  County 
217  South  Klngshighway 
Slkeston,  Missouri  638OI 

Dear  Mr.  Gilmore: 

This  official  opinion  is  Issued  in  response  to  your  request 
for  a  ruling  on  the  following  questions: 

"The  most  pressing  problem  concerns  how  many 
Judges  and  Clerks  may  be  designated  by  the 
County  Clerk  when  we  conduct  a  combined  elec¬ 
tion  as  required  by  Section  111.111.  As  a 
matter  of  practical  necessity,  when  we  have  a 
County  election.  School  election  and  City  elec¬ 
tion  all  combined  at  one  polling  place,  we  are 
going  to  have  to  have  three  sets  of  poll  books. 

Do  Sections  III.I8I  and  111.231  set  minlmums 
or  could  we  designate  additional  Judges  and 
Clerks  where  the  County  Court  sees  a  practical 
necessity  to  do  so  in  order  to  accommodate  the 
combined  elections? 

"Our  second  question  concerns  receiving  reim¬ 
bursement  from  the  cities  and  schools  for  a 
prorata  share  of  the  election  expenses  when 
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we  have  a  combined  election.  It  appears  from 
reading  the  appropriate  Statutes  that  the  Coun¬ 
ty  Court  Is  responsible,  in  the  first  instance, 
for  paying  these  Judges  and  Clerks.  It  Is  our 
desire  to  bill  the  school  districts  and  the 
city  for  their  prorata  share  of  this  expense. 

Our  question  is  whether  there  is  any  authority 
for  the  School  Districts  and  the  cities  to  pay 
these  bills? 

"Our  next  question  concerns  the  interpretation 
of  Section  111.111.  It  is  my  position  that  this 
Section  applies  only  when  you  have  a  County  or 
State  general,  primary,  or  special  election. 

I  have  taken  this  position  because  the  Section 
seems  to  indicate,  in  sub-section  1,  that  the 
provisions  apply  only  when  elections  of  tv/o 
different  types  are  held  at  the  same  time,  us¬ 
ing  the  follov/lng  language  'V/henever  any  gen¬ 
eral,  primary  or  special  election  and  elections 
held  by  a  school,  fire  or  sewer  district,  munic¬ 
ipality  or  other  political  subdivision  are 
held  on  the  same  day.'  A  contrary  position 
has  been  taken  by  another  attorney  and  it  is 
his  feeling  that  this  Section  would  apply  in 
cases  where  a  city  election  and  a  school  elec¬ 
tion  were  being  held  on  the  same  day  but  no 
other  election  being  held  that  day.  We  v/ould 
appreciate  having  your  interpretation  on  this 
question . 

"Our  next  question  concerns  the  handling  of 
election  materials,  including  ballots,  poll 
books,  and  tally  sheets,  in  cases  of  Joint 
elections.  Section  111.551  directs  that  the 
poll  books  shall  be  'directed  on  the  outside 
to  the  Board  of  Election  Commissioners,  the 
County  Clerk  or  City  School  District.'  Other 
Statutes  in  this  area  refer  to  'Election  Com¬ 
missioners  or  County  Clerk.'  This  problem 
creates  some  concern  because  the  Board  of  Edu¬ 
cation  continues  to  have  the  responsibility 
of  certifying  the  results  of  the  School  elec¬ 
tion. 

"Another  question  that  has  arisen  concerns  reg¬ 
istration  in  School  elections.  The  City  of 
Slkeston  is  a  city  in  excess  of  10,000  people 
and  less  than  50,000  people  and  for  that  reason 
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this  School  District  seems  to  come  v/ithin  the 
purview  of  Section  162. 36I.  Scott  County  Is  a 
local  option  registration  County  under  Chapter 
11^.  Section  11^. 2^0  provides  that  the  Chapter 
applies  only  to  State  and  County  general,  spe¬ 
cial  and  primary  elections.  For  that  reason. 

It  would  aopear  that  applying  the  general  reg¬ 
istration  Statutes  pertaining  to  Scott  County 
to  the  provisions  of  Sections  162. 36I  (2)  would 
leave  the  School  District  In  our  area  In  a  sit¬ 
uation  where  registration  Is  not  reoulred  for 
School  elections.  We  would  appreciate  hearing 
from  you  on  this  question." 

I. 

Enclosed  herewith  please  find  a  copy  of  Opinion  Mo.  199  dated 
March  1970,  to  the  Honorable  Kenneth  R.  Babbit.  Reference  should 
be  made  to  the  answer  to  Question  2  In  Opinion  No.  199  which  we  be¬ 
lieve  Is  responsive  to  your  first  question. 


II. 


Your  second  question,  we  believe,  is  answered  by  Opinion  No. 

181  dated  May  18,  1970,  to  the  Honorable  M.  C.  Bauer  which  sets  forth 
our  conclusions  on  the  payment  of  election  expenses  Incurred  on 
April  7,  1970. 


III. 

We  are  enclosing  herewith  Opinion  No.  I6I  dated  March  4,  1970, 
to  the  Honorable  Floyd  E.  Lawson  which,  we  believe,  answers  your 
third  question  concerning  the  Interpretation  of  Section  111.111, 
V.A.M.S.,  Senate  Dill  No.  13^,  75th  General  Assembly.  Paragraph 
1  of  Section  162.371,  V.A.M.S.,  Senate  Bill  No.  136,  75th  General 
Assembly  would  govern  the  situation  where  a  school  district  and 
city  hold  elections  on  the  same  day. 


IV. 

Your  fourth  question  concerns  the  handling  of  poll  books,  tal¬ 
ly  sheets  and  ballots  where  a  Joint  election  Is  held  pursuant  to 
Section  111.111.  Section  111.531,  V.A.M.S.,  Senate  Bill  No.  13^, 
75th  General  Assembly,  provides  the  method  for  preserving  and  clas¬ 
sifying  ballots  after  the  polls  have  closed; 

"2.  Immediately  after  this  proclamation  Is 
made,  and  before  separating,  the  Judges  shall 
fold  In  two  folds  and  string  closely  on  a  single 
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piece  of  flexible  wire  or  cord  all  the  ballots 
counted  except  those  marked  'ob.^ected  to,'  'de¬ 
fective'  or  're.^ected'.  The  ends  of  the  wire 
or  cord  shall  be  tied  In  a  firm  knot  and  the 
knot  sealed  in  such  manner  that  It  cannot  be 
untied  without  breaklnp:  the  seal.  The  ballots 
so  strunf3  shall  be  enclosed  in  an  envelope, 
sack  or  other  container  on  which  shall  he  en¬ 
dorsed  the  name  or  number  of  the  election  dis¬ 
trict  or  precinct  and  the  date  of  the  election 
and  shall  be  tied  and  sealed  with  official  wax 
Impression  seals,  to  be  provided  for  such  pur¬ 
pose,  In  such  a  manner  that  It  cannot  be  opened 
without  breaking  the  seals. 

"3.  The  ballots,  together  with  the  package 
containing  the  ballots  marked  'ob.Jected  to', 
'defective',  'rejected'  or  'spoiled',  shall 
be  returned  to  the  office  of  the  county  clerk 
or  board  of  election  commissioners  as  the  case 
may  be . " 


If  It  is  required  that  the  voted  ballots  be  returned  in  the 
ballot  box  used  during  the  voting,  the  procedure  for  doing  so  Is 
set  forth  In  Section  111. 5^1,  V.A.Il.S.,  Senate  Bill  Mo.  13^,  75th 
General  Assembly. 

Section  111.551,  V.A.n.S.,  Senate  Bill  Mo.  13^1,  75th  General 
Assembly,  sets  forth  the  procedure  for  preserving  poll  books  and 
tally  sheets: 

"The  poll  books  shall  be  enclosed  in  an  enve¬ 
lope,  v/hlch  shall  then  be  securely  sealed  with 
sealing  wax,  or  other  adhesive  material.  Two 
of  the  Judges  of  opposite  politics  or  any  two 
city  school  district  Judges  shall  write  their 
names  across  every  fold  at  which  the  envelope. 

If  unfastened,  could  be  opened.  The  poll  books 
shall  be  placed  In  the  sack  or  other  container 
provided  for  this  purpose.  Each  set  of  tally 
sheets  shall  also  be  signed  by  the  election 
clerks  and  the  Judges  of  election,  and  they 
shall  be  enclosed  In  an  envelope,  securely 
fastened,  sealed  and  signed  In  like  manner. 

The  envelopes  shall  be  directed  on  the  outside 
to  the  board  of  election  commissioners,  the 
county  clerk  or  city  school  district.  On  the 
outside  of  every  envelope  shall  be  endorsed 
whether  It  contains  the  poll  books  or  the  tal¬ 
ly  sheets,  and  for  what  precinct  and  ward  or 
township  or  city  school  district." 
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The  procedure  for  handling  voted  ballots,  poll  books,  tally 
sheets  and  other  election  supplies  Is  provided  In  Section  111.571, 
V.A.M.S.,  Senate  Bill  No.  13^,  75th  General  Assembly. 

"1.  If  the  voted  ballots  are  returned  to  the 
county  clerk  or  board  of  election  commissioners 
In  the  ballot  boxes  one  of  the  Judges  of  elec¬ 
tion  shall  take  charge  of  the  ballot  boxes, 
and  one  of  the  Judges  representing  the  opposite 
political  party  shall  receive  and  hold  the  key 
thereto.  When  sacks  or  other  containers  are 
used  to  hold  the  voted  ballots  one  Judge  of 
election  shall  take  charge  of  the  package 
containing  the  ballots  and  the  sack  or  other 
package  containing  the  nonvoted  ballots,  and 
one  Judge  representing  the  opposite  political 
party  shall  take  charge  of  the  sack  and  other 
packages  containing  the  sealed  envelopes  hold¬ 
ing  the  poll  books,  tally  sheets,  unused  elec¬ 
tion  supplies,  affidavits  and  other  reports, 
and  In  Jurisdictions  having  voter  registration, 
the  registration  books. 

"2.  The  two  Judges  of  opposite  politics  shall 
Immediately  upon  completing  the  signing  of  the 
statements  of  the  results  of  the  canvass  and 
tally  sheets  and  the  sealing  of  the  ballot  box, 
sack  or  other  container,  and  the  performance 
of  all  other  duties  In  their  respective  polling 
place  go  together  to  the  office  of  the  county 
clerk  or  the  board  of  election  commissioners 
and  deliver  the  ballots  and  returns  to  the 
county  clerk  or  election  commissioners,  who 
shall  keep  their  offices  open  until  all  of  the 
ballots  and  returns  have  been  received." 


Paragraph  1  of  Section  III.581,  V.A.M.S.,  Senate  Bill  No.  13^, 
75th  General  Assembly,  sets  forth  the  duties  of  the  county  clerk  on 
receipt  of  the  voted  ballots  and  other  election  supplies: 

"1.  The  election  commissioners,  or  county 
clerk,  upon  the  receipt  of  a  ballot  box  and 
the  key  thereto,  or  a  sack  or  container  con¬ 
taining  ballots  cast  at  the  election  shall 
note  the  condition  of  seal  or  stamp  on  the 
box  or  container  and  enter  a  statement  of  Its 
condition  upon  a  book  kept  for  this  purpose 
together  with  the  name  of  the  Judge  who  re¬ 
turned  the  ballot  box,  and  the  name  of  the 
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Judp.e  vjho  returned  the  key.  The  election 
commissioners  or  the  county  clerk,  shall  there¬ 
upon  open  the  ballot  box  and  other  containers, 
remove  the  poll  books  containing',  the  returns 
of  the  votes  cast,  and  note  upon  the  books 
their  condition,  and  put  them  tor.ether  with 
the  voted  ballots  In  a  secure  place,  under 
lock  and  key,  except  that  one  of  the  pool  books 
from  eacl  election  district  or  precinct  shall 
be  available  for  public  Inspection." 

Section  111.591,  V.A.M.S.,  Senate  Bill  No.  13'»,  75th  General 
Assembly,  provides  that  ultimately  all  ballots  shall  be  sealed  In 
a  package  and  returned  to  the  county  clerk  or  board  of  election  com¬ 
missioners  to  be  preserved  for  a  12  month  period. 

Section  111.611,  V.A.N.S.,  exempts  school  elections  from  the 
provisions  of  certain  sections  In  Chapter  111.  None  of  the  sec¬ 
tions  set  forth  above  are  v.'lthln  the  terms  of  Section  111.611. 
Furthermore,  we  find  no  specific  provisions  pertaining  to  the 
handling  of  election  supplies  In  the  statutes  governing  elections 
In  six  director  school  districts.  We  conclude,  therefore,  that 
the  procedures  set  forth  in  Sections  111.531,  111.551,  111.561, 
111.571,  111.581  and  111.591  pertaining  to  the  handling  of  voted 
ballots,  poll  books  and  tally  sheets  after  the  polls  have  closed 
apply  to  school  elections  held  In  conjunction  with  any  general, 
primary  or  special  election  pursuant  to  Section  111.111. 


V. 


Your  fifth  question  concerns  the  application  of  registration 
laws  to  school  elections.  As  you  point  out.  Section  11^1.2^10,  RSMo 
1967  Supp . ,  provides  that  the  county  option  registration  provisions 
of  Chapter  11^  apply  to  ".  .  .  state  and  county  general,  special 
and  primary  elections  and  municipal  elections  of  all  kinds  In  cities 
having  more  than  four  hundred  thousand  Inhabitants."  Because  the 
tax  referendum  Issue  was  a  statewide  special  election,  the  provi¬ 
sions  of  Chapter  11^  applied  to  the  conduct  of  the  election  on  that 
Issue.  However,  pursuant  to  paragraph  2  of  Section  I62.36I,  V.A.N.S., 
Senate  Bill  No.  13^,  75th  General  Assembly,  any  school  election  held 
on  April  7,  1970,  within  the  City  of  Slkeston  (a  city  having  more 
than  10,000  but  less  than  50,000  Inhabitants)  should  have  been  con¬ 
ducted  In  accordance  with  laws  regulating  registration  of  voters 
within  the  city.  See  Section  116.010,  RSMo  I967  Supp.  and  Section 
11^1.040(1),  RSMo  1967  Supp. 

Furthermore,  It  Is  the  opinion  of  this  office  that  all  school 
elections  conducted  In  a  school  district  containing  a  city  having 
not  less  than  10,000  nor  more  than  50,000  Inhabitants  should  be 
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conducted  In  such  city  in  accordance  with  the  rep;istration  laws 
pertainlnf5  to  the  city.  This  conclusion  is  based  on  the  followlnp; 
wordlnr;  of  paragraph  2  of  Section  162.36I: 

”2.  Except  in  counties  governed  by  subsection 
1,  the  board  of  education  in  every  school  dis¬ 
trict  containing  a  city  having  not  less  than 
ten  thousemd  nor  more  than  fifty  thousand  in¬ 
habitants  shall  require  that  all  school  elec¬ 
tions  shall  be  conducted  in  accoraance  wltn 
tne  laws  regulating  the  registration  or  voi^ers 
ana  general  elections  wltnln  tne  city;  ana 
that  qualified  voters  outsiae  tne  coroorate 
limits  of  the  city,  not  required  to  register 
for  general  elections,  shall  sign  an  affidavit 
as  to  their  residence  within  the  school  district. 

..."  [Emphasis  added] 

We  do  not  believe  that  the  emphasized  wording  of  Section  162.- 
361  means  that  registration  shall  be  used  in  school  elections  only 
when  city  elections  are  taking  place  which  require  registration  to 
be  used.  It  is  our  conclusion  that  the  legislature  Intended  that 
registration  should  apply  to  "all  school  elections"  in  this  type 
of  school  district  regardless  of  when  they  are  conducted. 

CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  office  that: 

1.  VJhen  school  elections  are  held  in  conjunction  with  any 
general,  primary  or  special  election  pursuant  to  the  requirements 
of  Section  111.111,  Senate  Bill  No.  13^,  75th  General  Assembly, 
the  procedure  for  handling  voted  ballots,  poll  books  and  tally 
sheets  after  the  polls  have  closed  is  set  forth  in  Sections  111.531, 
111.551,  111.561,  111.571,  111.581  and  111.591,  V.A.M.S.,  Senate 
Bill  No.  13^,  75th  General  Assembly. 

2.  Pursuant  to  the  requirements  of  Section  162. 36I,  Senate 
Bill  No.  136,  75th  General  Assembly,  all  school  elections  conducted 
in  school  districts  containing  a  city  having  not  less  than  10,000 
or  more  than  50,000  inhabitants  should  be  conducted  in  such  city  in 
accordance  with  the  laws  regulating  the  registration  of  voters 
within  such  city.  Qualified  voters  of  such  a  school  district  resid¬ 
ing  outside  the  corporate  limits  of  the  city  shall  sign  an  affidavit 
as  to  their  residency  within  the  school  district  as  required  by 
Section  162.361. 
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The  foregoing  opinion,  which  I  hereby  approve,  v;as  prepared 
by  my  Assistant  D.  Brook  Bartlett. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  199 

3-'^-70,  Babbit 

Op.  No.  I8l 
5-18-70,  Bauer 

Op.  No.  l6l 
3_il_70,  Lawson 
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SCHOOLS:  The  $3^,000  in  additional  school 

TEACHERS:  moneys,  which  the  Macon  School  Dis¬ 

trict  R-I  estimates  it  will  receive 
from  the  state,  may  not  be  legally  paid  by  the  district  to  and  among 
all  teachers  already  under  contract  with  the  district  for  the  1969- 
1970  school  year. 


OPINION  NO.  211 


May  6,  1970 


Honorable  Ronald  iM.  Belt 
State  Representative 
District  No.  96 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Belt: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a  ruling  on  the  designated  questions  arising  out  of  the  fol¬ 
lowing  fact  situation: 

"Macon  School  District  R-I  Included  in  its 
budget  for  the  1969-1970  school  year  antici¬ 
pated  receipts  from  the  State  of  Missouri 
under  Mo.R.S.  Section  I63.O3I  in  the  then- 
estimated  amount  of  $220,000.  On  the  budget- 
ed-basls  of  such  anticipated  amount  plus  esti¬ 
mated  funds  from  other  sources,  annual  employ¬ 
ment  contracts  v/ere  timely  executed  for  said 
school  year  by  this  District  vfith  numerous 
teachers.  Each  of  these  employment  contracts 
designated  the  position  to  be  occupied  by  the 
teacher  named,  the  cash  amount  of  salary  to  be 
paid  and  the  time  period  covered,  without  in¬ 
clusion  of  any  special  provision. 

"It  now  appears  probable  that  for  and  during 
this  school  year  this  District  will  receive 
under  said  Section  I63.O31  the  amount  of 
$25^,000  instead  of  $220,000.  The  District 
has  fully  complied  with  the  eighty  percent  re¬ 
quirement  under  Paragraph  9  of  Section  I63.- 
031  and  under  Section  I63.061,  and  also  the 
Directors  have  ordered  that  all  said  moneys 
be  placed  in  the  teachers  fund.  The  District 
Directors  further  desire  to  distribute  pre¬ 
sently  during  this  1969-1970  school  year  most 
of  the  aforesaid  $3^,000  difference  among  all 
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of  the  teachers  employed  by  said  District  by 
paying  $300.00  to  each  teacher.  If  such  pay¬ 
ment  is  legally  permissible. 

"It  has  been  suggested  that,  by  mutual  consent 
between  the  District  and  each  teacher,  they 
may  terminate  each  teacher's  employment  con¬ 
tract  existing  for  this  school  year  and  in  con¬ 
junction  therewith  execute  a  nev/  employment 
contract  covering  only  the  balance  of  this 
school  year  and  in  each  teacher's  contract  pro¬ 
vide  for  a  salary  which  would  exceed  by  $300.00 
the  amount  otherwise  payable  to  such  teacher 
under  such  teacher's  existing  contract  for 
such  balance  of  this  school  year.  The  new  con¬ 
tract  would  not  provide  for  any  different  ser¬ 
vice  by  or  position  for  any  teacher  nor  for 
any  employment  time  period  beyond  the  existing 
contract  expiration  date. 

"Questions:  May  the  aforesaid  $3^,000  be 
legally  paid  by  the  District  to  and  among  all 
the  teachers  employed  as  aforesaid  by  said 
District  during  this  1969-1970  school  year? 

If  so,  by  vfhat  method,  e.g.,  by  substitution 
of  nev;  employment  contract  as  above-mentioned 
or  in  some  other  manner?" 

Article  III,  Section  38(a)  provides  in  part  as  follows: 

"The  general  assembly  shall  have  no  pov;er  to 
grant  public  money  or  property,  or  lend  or 
authorize  the  lending  of  public  credit,  to 
any  private  person,  association  or  corporation, 
excepting  aid  in  public  calamity.  .  .  ." 

A  school  board  has  only  those  powers  conferred  on  it  by  the 
General  Assembly.  Therefore,  if  the  constitution  prohibits  the 
General  Assembly  from  taking  certain  action,  a  school  board  can 
have  no  greater  power.  Kizior  v.  City  of  St.  Joseph,  329  S.W.2d 
605,  609  (Mo.  1959). 

Here,  the  school  board  has  an  employment  contract  with  the 
teachers  in  question  obligating  the  teachers  to  perform  certain 
services.  For  these  services,  the  school  board  has  agreed  to  pay 
a  specific  cash  salary.  Now,  without  altering  in  any  manner  the 
nature  of  the  teacher's  obligation,  the  school  board  proposes  to 
pay  each  teacher  an  additional  $300  for  these  same  services.  We 
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believe  this  amounts  to  a  ’’grant  of  public  money”  to  a  private  per¬ 
son  in  violation  of  Article  III,  Section  38(a).  Relying  in  part 
on  the  predecessor  to  Article  III,  Section  38(a),  this  office  has 
previously  determined  that  a  school  district  may  not  pay  a  bonus 
to  a  teacher  when  said  bonus  is  not  provided  by  a  contract  (Opinion 
No.  l6,  dated  April  23,  1938).  Also,  we  have  previously  decided 
that  a  school  board  may  not  make  a  donation  or  gift  to  a  school 
teacher  during  the  term  of  the  contract  (Opinion  No.  21,  i^ay  10, 
1939).  In  the  Instant  case,  the  board  proposes  to  pay  each  teacher, 
regardless  of  length  of  service  or  amount  of  salary,  the  same  amount, 
i.e.,  $300.  This  payment,  too,  could  be  classified  as  a  ’’bonus,” 
a  "gift”  or  a  ’’donation.” 

Furthermore,  Article  III,  Section  39(3),  Missouri  Constitution 
19^5,  prohibits  the  granting  of  extra  compensation  to  public  officers 
or  agents  after  a  contract  has  been  entered  into  and  performed  in 
whole  or  part.  Section  39(3)  of  Article  III  provides  that: 

’’The  general  assembly  shall  not  have  pov/er: 

*  »  * 

”(3)  To  grant  or  to  authorize  any  county  or 
municipal  authority  to  grant  any  extra  com¬ 
pensation,  fee  or  allowance  to  a  public  of¬ 
ficer,  agent,  servant  or  contractor  after 
service  has  been  rendered  or  a  contract  has 
been  entered  into  and  performed  in  whole  or 
in  part;  ...” 

In  the  instant  case,  we  have  a  proposal  ”to  grant  extra  com¬ 
pensation”  to  school  teachers  ’’after  a  contract  has  been  entered 
into  and  performed  in  whole  or  in  part.”  Whether  this  provision  ap¬ 
plies  to  the  Instant  situation  depends  on  whether  school  districts 
are  Included  within  its  coverage.  In  other  words,  is  the  General 
Assembly  prohibited  from  authorizing  a  school  board  to  grant  extra 
compensation  to  one  of  its  agents  after  a  contract  has  been  per¬ 
formed  in  whole  or  in  part?  The  answer  to  this  question  depends 
on  whether  a  school  district  is  a  "county  or  municipal  authority.” 

Even  though  school  districts  are  not  referred  to  expressly, 
v;e  believe  that,  in  view  of  the  laudatory  purpose  of  this  provision 
and  in  view  of  the  liberal  construction  given  similar  language  by 
the  Supreme  Court  of  Missouri,  school  districts  are  Included  with¬ 
in  the  coverage  of  Article  III,  Section  39(3). 

The  purpose  underlying  Article  III,  Section  39(3)  has  been 
described  as  follov/s  by  the  Supreme  Court  of  Missouri  in  its  opinion 
in  Kizior  v.  City  of  St.  Joseph,  supra : 
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"...  Section  39(3),  Article  III  was  adopted 
by  the  people  as  a  safeguard  against  the 
squandering  of  public  money  and  to  prohibit 
public  officers  from  giving  gratuities  to  con¬ 
tractors,  and  it  may  not  be  cast  aside  even 
though  one  v;ho  has  acted  in  good  faith  may 
suffer  hardships.  The  courts  of  this  state 
have  adhered  to  a  policy  of  strictly  enforc-  , 
ing  the  constitutional  and  statutory  safeguards 
applicable  to  the  contracts  of  public  corpora¬ 
tions.  Likes  V.  City  of  Rolla,  l8^  Mo.App. 

296,  167  S.V/.  645;  Webb-Boone  Paving  Co.  v. 

State  Highway  Commission,  351  Mo.  922,  173 
S.W.2d  58O;  Donovan  v.  Kansas  City,  352  Mo. 

430,  175  S.W.2d  874.  .  .  ."  Id.  at  610. 

The  Supreme  Court  has  generally  adopted  a  broad  definition  of 
"municipal  corporation"  in  Interpreting  other  provisions  of  the 
Missouri  Constitution.  For  Instance,  in  interpreting  the  provisions 
of  Article  X,  Section  6,  Missouri  Constitution  1875,  v;hlch  provided 
that  "all  property  ...  of  the  state,  counties  and  other  munici¬ 
pal  corporations  .  .  .  shall  be  exempt  from  taxation  .  .  .",  the 
Missouri  Supreme  Court,  in  State  ex  rel.  Caldv:ell  v.  Little  River 
Drainage  Dlst.,  291  Mo.  72,  236  S.W.  15  (1921),  stated: 

"The  statutes  of  this  state  under  which  drain¬ 
age  districts  are  organized  declare  them  to  be 
public  corporations.  Because  of  their  inher¬ 
ent  nature  and  because  of  the  purposes  for  which 
primarily  they  are  created,  we  have  repeatedly 
held  that  they  are  not  private  corporations  in 
any  sense;  that  they  are  political  subdivisions 
of  the  state,  and  exercise  prescribed  functions 
of  government.  Mound  City  Land  &  Stock  Co.  v. 

Miller,  170  Mo.  240,  253,  70  S.  W.  721,  60  L. 

R.  A.  190,  94  Am.  St.  Ren.  727;  Morrison  v. 

Morey,  l46  Mo.  543,  56l,  48  S.  W.  629;  Drain¬ 
age  District  V.  Turney,  235  Mo.  80,  90,  138 

S.  W.  12.  V/e  have  also  said  that  they  are 
municipal  corporations.  V/llson  v.  Drainage 
District,  257  Mo.  266,  286,  165  S.  W.  734; 

State  V.  Taylor,  224  Mo.  393,  469,  123  S.W. 

892.  In  its  strict  and  primary  sense  the  term 
'municipal  corporation’  applies  only  to  incor¬ 
porated  cities,  towns,  and  villages,  having 
subordinate  and  local  powers  of  legislation. 

Heller  v.  Stremmel,  52  Mo.  309.  But  in  the 
larger  and  ordinarily  accepted  sense  the  term 
Is  applied  to  any  public  local  corporation. 
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exerclsln-  some  function  of  Riovernment.  and 
hence  Includes  counties,  school  districts, 
townships  under  township  organization ^  special 
road  districts  and  drainage  districts.  Wilson 
V.  Trustees  of  Sanitary  District,  133  Ill*  ^^3, 

^6^,  27  N.  E.  203;  Rathbone  v.  Hopper,  57  Kan. 

2^0,  2iJ2,  45  Pac.  6l0  34  L.  R.  A.  674.  .  .  ." 

Id.  at  lo.  [Emphasis  supplied] 

In  the  case  of  Laret  Inv.  Co.  v.  Dlckmann,  345  Mo.  449,  134 
S.W.2d  65  (En  Banc  1939),  the  court  referred  again  to  the  broad 
definition  of  "municipal  corporation": 

"The  term  'municipal  corporation'  Is  sometimes 
used  in  a  strict  sense  to  designate  a  corpora¬ 
tion  possessing  some  specified  power  of  local 
government.  In  a  broader  sense  It  Includes 
public,  or  quasi  public,  corporations  designed 
for  the  performance  of  an  essential  public  ser¬ 
vice.  See  Dillon  on  Municipal  Corporations, 

Fifth  Ed.  Sec.  32. 

"This  court  has  adopted  the  broader  definition. 

In  State  ex  rel.  Caldwell  v.  Little  River  Drain¬ 
age  District,  291  Mo.  72,  loc.  cit.  79,  236  S.W. 

15,  loc.  clt.  16,  we  said:  'In  Its  strict  and 
primary  sense  the  term  "municipal  corporation" 
applies  only  to  Incorporated  cities,  towns, 
and  villages,  having  subordinate  and  local  pow¬ 
ers  of  legislation.  Heller  v.  Stremmel,  52  Ho. 

309.  But  In  the  larger  and  ordinarily  accepted 
sense  the  term  is  applied  to  any  public  local 
corporation,  exercising  some  function  of  govern¬ 
ment,  and  hence  includes  counties,  school  dis¬ 
tricts,  townships  under  township  organization, 
special  road  districts  and  drainage  districts.' 

"See  also  State  ex  rel.  Kinder  v.  Little  River 
Drainage  District,  291  Mo.  267,  236  S.W.  848; 

Grand  River  Drainage  District  v.  Reid,  341  Mo. 

1246,  111  S.W. 2d  15I;  State  ex  rel  Caldwell  v. 

Little  River  Drainage  District,  291  Mo.  72,  236 
S.W.  15;  Harris  v.  William  R.  Compton  Bond  Co., 

244  Mo.  664,  149  S.W.  603. 

"The  broad  definition  of  a  municipal  corpora¬ 
tion  requires  that  It  be  formed  for  the  pur¬ 
pose  of  perfonning  some  governmental  function. 

.  .  ."  Id.  at  68. 
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Also,  in  Russell  v.  Frank,  3^8  Mo.  533,  15^  S.W.2d  63  (19^1), 
the  court,  in  ruling  on  the  validity  of  a  school  tax  under  the  pro¬ 
visions  of  Article  X,  Section  11,  Missouri  Constitution  1875,  stated: 

"Appellants  also  contend  that  even  though  this 
tax  be  not  for  building  purposes  it  is  autho¬ 
rized  under  the  general  powers  of  the  legisla¬ 
ture  to  levy  taxes  for  state  purposes  non-muni¬ 
cipal  in  their  nature.  An  elaborate  argument, 
with  the  citation  of  many  authorities,  is  made 
to  sustain  this  point.  It  will  be  unnecessary 
to  analyze  all  of  the  cases  cited  because  the 
argument  is  squarely  opposed  to  the  express 
language  of  the  constitutional  provision  here 
involved.  The  section  above  cited  Imposes  a 
special  and  specific  limitation  on  school  taxes. 

The  tax  in  this  case  was  levied  not  by  the  state 
but  by  the  school  district,  which  is  and  was  a 
municipal  corporation  as  we  have  defined  that 
term  in  Laret  Investment  Co.  v.  Dlckmann,  3^5 
Mo.  ^^9,  13^  S.W.2d  65.  The  very  purpose  for 
which  such  munlcloal  corporation  is  created  is 
that  of  the  maintenance  of  a  school  system. 

..."  W.  at  67. 

In  City  of  Olivette  V.  Graeler,  338  S.W.2d  827  (Mo.  I960),  the 
court  reiterated  its  reliance  on  the  broad  definition  of  "municipal 
corporation" : 

"Characterizing  St.  Louis  County  as  a  'munici¬ 
pal  corporation'  does  not  necessarily  determine 
that  its  land  area  is  Incorporated  v/ithin  the 
meaning  of  a  particular  statute.  The  same  word, 
term  or  phrase  may  vary  in  meaning  depending  on 
the  time,  place  and  circumstances  under  which 
it  is  used.  In  Towne  v.  Eisner,  2^5  U.S.  ^l8, 

38  S.Ct.  153,  159,  62  L.Ed.  372,  the  Supreme 
Court  speaking  through  Mr.  Justice  Holmes 
stated:  'But  it  is  not  necessarily  true  that 

Income  means  the  same  thing  in  the  Constitution 
and  the  Act.  A  vford  is  not  a  crystal,  trans¬ 
parent  and  unchanged,  it  is  the  skin  of  a  liv¬ 
ing  thought  and  may  vary  greatly  in  color  and 
content  according  to  the  circumstances  and  the 
time  in  which  it  is  used.' 

"'In  its  strict  and  primary  sense  the  term 
"municipal  corporation"  applies  only  to  incor¬ 
porated  cities,  towns,  and  villages,  having 
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subordinate  and  local  powers  of  legislation. 

*  *  *  But  in  the  larger  and  ordinarily  accepted 
sense  the  term  is  applied  to  any  public  local 
corporation,  exercising  some  function  of  govern¬ 
ment,  and  hence  Includes  counties,  school  dis¬ 
tricts,  townships  under  tovmshlp  organization, 
special  road  districts  and  drainage  districts.' 

State  ex  rel.  Caldwell  v.  Little  River  Drain¬ 
age  Dist.,  291  Mo.  72,  236  S.W.  15,  l6.  See 
also  Laret  Investment  Co.  v.  Dlclonann,  3^5  Mo. 

^il9,  13^  S.W. 2d  65,  68[2];  St.  Louis  Housing 
Authority  v.  City  of  St.  Louis,  361  Mo.  1170, 

239  S.W. 2d  239,  29^  [12-15];  and  McOuillin, 

Municipal  Corporations,  3rd  Ed.,  Vol.  I,  §  2.03 
et  seq. 

"Many  public  agencies,  rendering  services  of  a 
municipal  nature  for  which  a  corporate  form  of 
organization  is  provided  by  law,  may  properly 
be  included  in  the  category  on  'municipal  cor¬ 
porations'  in  the  broader  sense.  To  those  men¬ 
tioned  in  the  Caldwell  case  could  be  added 
county  health  departments  and  hospitals,  fire 
districts  and,  notably  in  St.  Louis  County, 
the  Metropolitan  St.  Louis  Sewer  District,  'a 
body  corporation,  a  municipal  corporation  and 
a  political  subdivision  of  the  state'  which 
encompasses  both  the  area  in  question  and  the 
City  of  Olivette.  The  territory  which  these 
'municipal  corporations'  occupy  does  not  ipso 
facto  become  an  Incorporated  area  within  the 
meaning  of  the  annexation  statutes."  Id.  at 
835. 

The  General  Assembly  has  also  on  occasion  classified  a  school 
district  as  a  "municipal  corporation."  Section  ^32.070,  RSMo  1959, 
states  that  "[n]o  county,  city,  town,  village,  school  township, 
school  district  or  other  municipal  corporation  shall  ..."  [Em¬ 
phasis  supplied]. 

Article  III,  Section  39(3)  refers  to  "municipal  authority," 
not  "municipal  corporation."  However,  we  believe  that  "municipal 
authority"  is  not  as  specific  a  term  as  "municipal  corporation" 
and,  therefore,  a  broad  interpretation  of  its  meaning  is  equally 
warranted . 

In  V/atts  V.  Levee  Dist.  No.  1,  Mississippi  County,  Mo.,  l64 
Mo.App.  263,  1^5  S.W.  129  (St.L.Ct.App.  I9I2V,  the  plaintiff  sought 
to  have  certain  warrants  of  the  levee  district  declared  void.  In 
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determining  whether  estoppel  would  lie  against  the  district,  the 
court  stated: 

"...  Certainly  no  estoppel  should  be  adjudged 
against  them  but  on  clear  and  unmistakable  proof 
of  acts  of  ratification  and  acquiescence,  done 
v/lthln  the  line  of  their  pov;ers  and  duties.  The 
directors  of  these  levee  districts  have  no  pov;er 
to  Impose  any  obligations  on  the  district  unless 
first  authorized  to  do  so  by  vote  of  the  land- 
owners  of  the  district.  They  are  quasl-oubllc 
officers,  officers  of  'a  public  governmental 
corporation. '  Our  Constitution,  section  ^8, 
article  4,  provides  that  the  General  Assembly 
Itself,  the  supreme  lawmaking  power  of  the 
state,  shall  have  no  power  to  grant,  or  to  au¬ 
thorize  any  county  or  municipal  authority  to 
grant,  any  extra  compensation  to  a  public  of¬ 
ficer,  agent,  servant  or  contractor,  'after 
service  has  been  rendered  or  a  contract  has 
been  entered  Into  and  performed  In  v;hole  or  In 
part,  nor  pay,  nor  authorize  the  payment  of  any 
claim  hereafter  credited  against  the  state  or 
any  county  or  municipality  of  the  state  under 
any  agreement  or  contract  made  without  express 
authority  of  law  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null  and  void.' 

While  this  constitutional  prohibition  does  not 
literally  cover  the  class  of  officers  or  public 
agencies  to  which  these  drainage  districts  be¬ 
long,  It  would  seem  that  Its  spirit  should 
cover  them,  and  that  spirit  Is  against  the  al¬ 
lowance  or  payment  for  public  work,  services 
or  labor  of  any  kind  done  In  the  first  Instance 
without  authority  of  law,  as  was  the  case  here." 

Id.  at  134. 

Consistent  with  the  court's  conclusion  In  the  Watts  case,  we 
do  not  believe  that  the  people  of  Missouri  Intended  only  to  prohibit 
counties  and  municipalities.  In  the  narrow  sense  of  the  word,  from 
Increasing  the  compensation  of  an  agent  for  services  he  Is  already 
legally  obligated  to  perform.  We  believe  that  Article  III,  .Section 
39(3)  was  Intended  as  a  broad  prohibition  against  such  action  by 
any  public,  local  corporation  which  Is  entrusted  with  public  moneys. 
Therefore,  we  conclude  that  "municipal  authority"  as  used  In  Article 
III,  Section  39(3)  Includes  school  districts. 

Having  so  determined,  the  school  board  cannot  Increase  the  com¬ 
pensation  paid  to  teachers  presently  under  contract  for  the  1969- 
1970  school  year.  This  same  conclusion  was  reached  by  the  Missouri 
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Supreme  Court  in  Klzlor  v.  City  of  St.  Joseph,  supra.  The  city  had 
entered  into  an  exclusive  contract  with  a  private  corporation  for 
the  collection  of  p:arbage  for  a  ten  year  period  at  a  specific  sum. 
An  attempt  was  made,  after  partial  performance,  to  Increase  the 
compensation  paid  by  the  city  for  precisely  the  same  services  which 
the  contractor  was  already  obligated  to  perform.  The  court,  after 
quoting  Article  III,  Section  39(3),  stated: 

"A  careful  reading  of  the  amendatory  contract 
does  not  disclose  that  appellant  agreed  therein 
to  do  anything  except  *to  continue  to  collect 
and  dispose  of  garbage  in  accordance  with  the 
contract  [of  July  12,  19^9]  hereinabove  referr¬ 
ed  to.'  Obviously,  appellant  was  already  bound 
to  do  that  which  it  agreed  to  do  in  the  agree¬ 
ment  to  amend.  The  stated  purpose  of  the  city 
in  agreeing  to  the  amendment  was  to  make  it 
possible  for  appellant  to  continue  the  garbage 
collection  operation  which  appellant  had  found 
it  impossible  to  do  'by  reason  of  conditions 
beyond  its  control.'  For  doing  that  which  ap¬ 
pellant  was  already  obligated  to  do  under  the 
original  contract,  the  city  agreed  in  the  amend¬ 
ment  to  pay  appellant  at  least  $19,000  annually 
in  addition  to  the  amount  originally  agreed  up¬ 
on.  That  clearly  violated  the  quoted  constitu¬ 
tional  provision,  as  it  was  a  'grant'  of  'extra 
compensation  ***toa***  contractor  after 
*  *  *  a  contract  has  been  entered  into  and  per¬ 
formed  *  *  in  part.'  Article  III,  Section 

39(3),  supra.  For  analogous  cases,  see  Sager 
V.  State  Highviay  Commission  of  Missouri,  3^9 
Mo.  3^1,  l60  S.W.2d  757,  and  Spitcaufsky  v. 

State  Highway  Commission  of  Missouri,  3^9  Mo. 

117,  159  S.W.2d  6i<7[2]."  at  609. 

Any  argument  in  favor  of  a  conclusion  different  from  the  one 
reached  herein  must  rely  on  Section  168.111,  RSMo  1967  Supp.  as 
being  legislative  authorization  for  rescinding  the  current  contract 
and  entering  into  a  new  one  at  a  higher  salary.  Subparagraph  6  of 
Section  168.111,  RSMo  1967  Supp.  provides  in  part  as  follows: 

"A  teacher's  contract  may  be  terminated  at  any 
time  by  mutual  consent  of  the  teacher  and  the 
board.  ..." 

An  argument  can  be  made  that  this  authorization  is  intended 
solely  to  allow  the  termination  of  a  teacher's  employment  by  mutual 
agreement,  thereby  avoiding  the  restrictions  on  unilateral  termina¬ 
tion  contained  in  the  previous  subparagraphs  of  Section  168.111 
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and  in  Section  168.121,  RSMo  196?  Supp.  Furthermore,  subparagraph 
2  states  that  a  teacher's  "reemployment  Is  subject  to  the  regula¬ 
tions  hereinafter  set  forth."  No  authority  is  granted  to  the  board 
to  reemploy  teachers  for  the  current  year  during  the  current  year. 
Nevertheless,  assuming  that  the  legislature  Intended  subparagraph 
6  of  Section  168.111  to  permit  a  contract  to  be  terminated  and  an¬ 
other  entered  into  having  the  same  terms  and  conditions  but  provid¬ 
ing  for  more  monetary  compensation,  such  an  interpretation  would 
be  in  conflict  with  Article  III,  Section  38(a)  and  Article  III,  Sec¬ 
tion  39(3)  and,  therefore,  beyond  the  pov/er  of  the  General  Assembly 
to  enact. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  33^,000 
in  additional  school  moneys,  which  the  Hacon  School  District  R-I 
estimates  it  v;lll  receive  from  the  state,  may  not  be  legally  paid 
by  the  district  to  and  among  all  the  teachers  already  under  con¬ 
tract  with  the  district  for  the  1969-1970  school  year. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  16 

^-23-38,  Chamler 

Op.  No.  21 
5-10-39,  Dawson 
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AGRICULTURE:  Pursuant  to  Section  196.886(1),  RSMo 

RULES  AND  1959,  no  person,  firm,  association  or 

REGULATIONS:  corporation  shall  manufacture  and  sell 

Ice  cream  and  related  frozen  food  pro¬ 
ducts  In  containers  unless  each  con¬ 
tainer  shall  bear  the  name  of  the  manufacturer  on  the  body  or  lid  of 
such  container,  and  that  the  Department  of  Agriculture  Is  not  au¬ 
thorized  to  promulgate  a  regulation  which  would  allow  a  code  number 
or  other  technical  symbol  to  be  placed  on  the  container  Instead  of 
the  name  of  the  manufacturer. 


April  21,  1970 


OPINION  NO.  212 


Mr.  Dexter  D.  Davis,  Commissioner 
Missouri  Department  of  Agriculture 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Davis: 

This  Is  In  response  to  your  request  for  em  official  opinion  on 
the  question  which  you  submitted  as  follows: 

"The  Department  of  Agriculture  has  promulgated 
a  regulation  stating  that,  ’All  mutlple  plant 
companies  using  a  single  address  must  Identify 
each  package  as  to  the  licensed  plant  where  It 
was  frozen.  A  code  or  symbol  filed  with  the 
Department  can  accomplish  this  purpose.' 

"I  would  like  to  know  It  If  would  be  permis¬ 
sible  for  the  Department  of  Agriculture  to 
change  the  above  quoted  regulation  so  to  al¬ 
low  persons  to  use  a  code  number  to  Identify 
the  name  of  the  manufacturer  as  well  as  the 
location  of  the  plant.  Instead  of  writing  out 
the  name  of  the  manufacturer  and  using  a  code 
number  for  the  address  of  the  plant  as  Is  now 
done . " 

Section  196.886,  RSMo  1959,  to  which  you  refer  In  your  opinion 
request  provides  In  part  as  follows: 
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"No  person,  firm,  association  or  corporation 
shall : 

"(1)  Manufacture  and  sell  ice  cream,  and  re¬ 
lated  frozen  food  products  defined  in  sections 
196.851  to  196.895  in  containers  unless  each 
container  shall  bear  the  name  of  the  manufac¬ 
turer  on  the  body  or  lid  of  such  container;  or 

«  »  11  « 

"(5)  Sell  or  offer  for  sale  at  retail  any  pro¬ 
duct  defined  In  sections  196.851  to  196.895 
from  a  fountain,  cabinet,  or  counter,  unless 
there  is  conspicuously  displayed  at,  on  or  over 
the  fountain,  cabinet,  or  counter  where  such 
product  Is  dispensed,  a  sign  of  such  form  and 
size  as  may  be  prescribed  by  regulations  made 
by  the  department  of  agriculture  and  which 
sign  shall  be  legible  to  the  purchaser  and  shall 
state  the  name  of  the  manufacturer  of  such  pro¬ 
duct;" 

It  Is  to  be  observed  that  twice  In  the  same  section  the  legis¬ 
lature  has  directed  that  the  "name  of  the  manufacturer"  be  displayed 
In  a  manner  that  will  enable  It  to  be  seen  and  Identified  by  the  pur¬ 
chaser  without  difficulty.  The  legislature  Is  presumed  to  have  In¬ 
tended  what  It  has  stated  directly  auid  unambiguously,  and  courts  may 
not  under  the  guise  of  construction,  add  to  or  take  from  the  clear 
and  definite  terms  of  a  statute.  State  v.  Pllklnton,  310  S.W.2d 
30^-309  (Spr.Ct.App.  1958),  Vfhere  the  language  of  a  statute  Is 
plain  and  unambiguous,  there  Is  nothing  to  construe.  United  Air 
Lines  V.  State  Tax  Commission,  377  S.W.2d  ^4^^*  (Mo.  en  banc  196^1). 

The  Department  of  Agriculture  Is  an  administrative  agency  created 
by  the  legislature.  Section  261.010,  RSMo  1959.  Like  other  ad¬ 
ministrative  agencies.  It  does  not  have  any  Jurisdiction  or  autho¬ 
rity  except  that  which  the  legislature  has  conferred  upon  It.  Soars 
V.  Soars-Lovelace ,  Inc.,  1^2  S.W.2d  866  (Mo.  19^0).  The  legislature 
has  conferred  upon  the  Department  of  Agriculture  the  authority  to 
make  rules  and  regulations.  However  an  administrative  agency,  by 
the  adoption  of  rules  and  regulations,  cannot  change  the  legal 
meaning  of  a  statute. 

An  administrative  agency  must  Interpret  the  law  as  It  reads . 

State  ex  rel.  St.  Louis  Public  Service  Co.  v.  Public  Service  Com¬ 
mission,  3^  S.W.2d  486  (Mo.  en  banc  1930).  If  an  administrative 
agency  did  not  follow  the  clear  lauiguage  of  a  statute  but  by  some 
theory  of  construction,  attempted  to  Impose  Its  own  Ideas  about 
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what  it  considered  best  to  promote  the  p^eneral  welfare,  it  would 
be  indulging  in  administrative  legislation  and  invading  the  province 
of  the  legislative  branch  of  the  government  or  of  the  electorate 
in  amending  the  law. 

Substitution  of  a  code  number  for  the  neime  of  the  manufacturer 
on  the  body  or  lid  of  the  container  of  frozen  food  products  would 
insert  a  technical  phrase  to  establish  the  identity  of  the  manufac¬ 
turer.  If  this  technical  means  of  identification  had  been  Intended 
by  the  legislature,  it  surely  would  have  used  language  to  express 
such  intention.  Accordingly,  the  Department  of  Agriculture  must 
accept  Section  196.886(1)  as  the  legislature  wrote  it  and  its  mean¬ 
ing  is  definite  and  beyond  fair  debate. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  pursuant  to  Section 
196.886(1),  RSMo  1959,  no  person,  firm,  association  or  corporation 
shall  manufacture  and  sell  ice  cream  and  related  frozen  food  pro¬ 
ducts  in  containers  unless  each  container  shall  bear  the  name  of 
the  manufacturer  on  the  body  or  lid  of  such  container,  and  that 
the  Department  of  Agriculture  is  not  authorized  to  promulgate  a 
regulation  which  would  allow  a  code  number  or  other  technical  sym¬ 
bol  to  be  placed  on  the  container  Instead  of  the  name  of  the  manu¬ 
facturer. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


^  Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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RELIGION:  The  Division  of  Mental  Health  may  employ 

MERIT  SYSTEM:  persona  who  have  education  or  experience  in 

MENTAL  HEALTH:  Divinity  and  Theology  regardless  of  whether 

or  not  they  are  ordained  ministers  to  act  as 
pastoral  counselors  under  the  supervision,  of  and  as  required  by 
licensed  physicians  aind  so  long  as  such  persons  do  not  espouse  a 
religion  or  perform  sacerdotal  functions  in  their  employment  there 
is  no  violation  of  the  provisions  of  the  Missouri  Constitution 
which  prohibit  support  of  any  priest,  preacher,  minister  or  teacher 
as  such.  Such  counselors  as  employees  of  the  Division  of  Mental 
Health  and  under  the  Department  of  Public  Health  and  Welfare  are 
required  to  be  under  the  classified  merit  system. 

OPINION  NO.  213 


May  7,  1970 


George  A.  Ulett,  M.D.,  Director 
Division  of  Mental  Health 
P.O.  Box  687 

Jefferson  City,  Missouri  65IOI 
Dear  Dr.  Ulett: 

This  opinion  is  in  response  to  your  question  concerning  whether 
persons  having  education  in  the  areas  of  Divinity  or  Theology  and 
who  may  or  may  not  be  ordained  ministers  of  various  faiths  may  be 
employed  by  the  Division  of  Mental  Health  as  pastoral  counselors 
In  situations  where  a  psychiatrist  determines  that  pastoral 
counseling  and  assistance  is  beneficial  and  a  necessary  part  of 
the  patient's  treatment  process.  You  also  inquire  whether  such 
persons  would  be  under  the  classified  merit  system. 

We  held  in  our  Opinion  No.  356,  dated  September  30,  I969, 
to  Waits,  that  the  Constitution  of  Missouri  prohibits  public  funds 
from  being  used  to  employ  a  full-time  chaplain  for  a  county  Jail. 

We  are  enclosing  a  copy  of  that  opinion  which  sets  out  in  detail 
the  constitutional  provisions  upon  which  that  ruling  was  based. 

In  that  respect,  we  relied  principally  upon  the  provisions  of  Sec¬ 
tion  7,  Article  I,  of  the  Constitution  which  provides: 

"That  no  money  shall  ever  be  taken  from  the 
public  treasury,  directly  or  indirectly,  in 
aid  of  any  church,  sect  or  denomination  of 
religion,  or  in  aid  of  any  priest,  preacher, 
minister  or  teacher  thereof,  as  such;  ahd  that 
no  preference  shall  be  given  to  nor  any  dis¬ 
crimination  made  against  any  church,  sect  or 
creed  of  religion,  or  any  form  of  religious 
faith  or  worship.'*  (Emphasis  added) 
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It  Is  clear  that  the  above  provision  does  not  bar  a  priest, 
preacher,  minister  or  teacher  of  religion  from  public  service  or 
from  receiving  public  funds  when  he  is  not  employed  in  the  capacity 
of  a  minister  and  when  he  is  not  being  paid  to  preach,  distribute 
sacraments,  or  to  perform  other  sacerdotal  or  sectarian  functions. 

We  recognized  in  our  Opinion  Ho.  l64,  dated  June  2,  1966,  to 
Wheeler,  that  membership  in  the  ordained  clergy  or  in  a  religious 
order  does  not  prevent  a  qualified  person  from  being  lawfully 
employed  as  a  teacher  of  secular  subjects  in  a  public  school.  We 
also  enclose  a  copy  of  that  opinion. 

Similarly,  in  our  Opinion  Ho.  35^>  dated  December  19,  1968, 
to  Morton,  copy  enclosed,  we  held  that  an  agency  of  the  state 
government  may  be  authorized  by  the  legislature  to  contract  and 
cooperate  with  private  medical  schools  for  the  purpose  of  training 
Missourians  in  the  medical  profession  and  that  the  mere  fact  that 
a  medical  school  may  be  affiliated  with  or  a  part  of  a  sectarian 
institution  does  not  in  and  of  Itself  preclude  its  participation 
in  such  a  contract. 

Further,  in  our  Opinion  Ho.  157»  dated  June  25,  1963*  to 
Traywick,  we  held  that  it  is  permissible  for  regular  faculty  mem¬ 
bers  of  a  state  college  to  teach  academic  courses  about  religion 
as  a  part  of  the  curriculum  of  a  state  supported  college.  And,  in 
our  Opinion  No.  313 >  dated  November  21,  19^*  to  Curtis,  we  held 
that  a  state  college  or  university  may  establish  courses,  a  divi¬ 
sion  or  department  of  religion  for  the  purpose  of  teaching  about 
religion  as  distinguished  from  the  teaching  of  religion,  and  that 
such  courses  must  maintain  strict  religious  neutrality  as  defined 
by  the  courts.  We  have  also  enclosed  copies  of  these  opinions. 

We  are  also  of  the  opinion  that  members  of  religious  orders 
are  not  precluded  from  wearing  religious  garb  while  teaching  or 
in  other  siodlar  occupations  in  the  absence  of  a  statute  or  regu¬ 
lation  to  the  contrary.  Moore  v.  Board  of  Iducation,  212  N.E.2d 
833*  ^  Ohio  Mlsc.  257  (1965) •  And,  we  know  of  no  such  prohibition 
with  respect  to  the  wearing  of  religious  garb  under  these  circum¬ 
stances  in  this  state. 

The  fact  that  a  person  has  received  some  theological  education 
or,  as  we  have  stated,  even  though  he  may  in  fact  be  ordained  does 
not  preclude  him  from  occupying  a  position  that  does  not  promote 
his  religious  faith  or  views.  Clearly  such  esqployment  would  be 
prohibited  if  such  a  parson  did,  as  a  part  of  his  Job,  espouse  or 
proselyte  a  religion  or  religious  activities. 

It  is  our  understanding  that  the  mental  health  area  has 
peculiar  demands  not  only  upon  the  qualified  physicians  who  are 
responsible  for  the  treatment  of  the  patients  in  hospitals  but  also 
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upon  all  the  supporting  personnel  who  are  concerned  with  resolving 
conflicts  and  symptoms  that  evolve  around  the  needs  of  the  patients. 
Not  the  least  of  these  are  often  the  spiritual  concerns  of  the 
patients  and  the  no  doubt  large  number  of  mentally  111  persons 
who  experience  religious  aberatlons  which  must  be  dealt  with  In 
treatment. 

We  understand  that  pastoral  counselling  Is  often  an  Important 
aspect  of  treating  mentally  disturbed  people,  and  that  such  counsel¬ 
ling  does  not  entail  preaching,  performing  sacerdotal  functions  or 
teaching  religion.  Therefore,  a  person  employed  as  a  pastoral 
counselor  Is  not  employed  as  a  priest,  preacher,  minister  or  teacher 
of  religion  as  such. 

In  answer  to  the  second  part  of  your  question,  we  believe 
that  such  positions  must  be  classified  merit  system  positions  under 
the  provisions  of  Paragraph  1  cf Section  I9I.070,  RSNo  1959*  which 
states : 


"All  employees  of  the  department  of  public 
health  and  welfare,  except  the  department 
director,  the  division  directors  and  one 
secretary  for  each  director,  chaplains, 
patients  or  Inmates  of  state  charitable  Insti¬ 
tutions  who  may  also  be  employees  In  such 
Institutions,  and  persons  employed  In  an  In¬ 
ternship  capacity  as  a  part  of  their  formal 
training  leading  to  an  academic  degree,  shall 
be  selected  In  accordance  with  the  state 
merit  system  law,  notwithstanding  that  such 
office,  position,  or  employment  may  be  speci¬ 
fically  exempted  under  the  state  merit  system 
law.  Such  employees  shall  be  persons  of  good 
character  and  Integrity  and  residents  of  this 
state  for  one  year,  except  that  residence  In 
this  state  shall  not  be  necessary  In  cases 
of  appointment  of  physicians,  nurses,  techni¬ 
cians,  dietitians,  and  other  professionally 
trained  personnel." 

In  view  of  our  holding  In  Opinion  No.  356,  1969>  cited  above, 
prohibiting  the  employment  of  a  full-time  chaplain  In  the  Jackson 
County  Jail,  It  follows  that  "chaplains”  cannot,  as  such,  be  em¬ 
ployed  by  the  state. 

As  we  have  stated,  the  position  of  pastoral  counselor  In 
offering  pastoral  type  services  not  espousing  any  religion  Is  not 
considered  the  employment  of  a  "chaplain"  under  Section  191*070. 
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Such  a  position  therefore  necessarily  comes  within  the  merit 
system  and  such  employees  must  be  classified  under  the  merit 
system  provisions. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  Division 
of  Mental  Health  may  employ  persons  who  have  education  or  experience 
in  Divinity  and  Theology,  regardless  of  whether  or  not  they  are 
ordained  ministers,  to  act  as  pastoral  counselors  under  the  super¬ 
vision  of  and  as  required  by  licensed  physicians  and  so  long  as 
such  persons  do  not  espouse  a  religion  or  perform  sacerdotal  functions 
in  their  employment  there  is  no  violation  of  the  provisions  of  the 
Missouri  Constitution  which  prohibit  support  of  any  priest,  preacher, 
minister  or  teacher  as  such.  Such  counselors  as  employees  of  the 
Division  of  Mental  Health  and  under  the  Department  of  Public  Health 
and  Welfare  are  required  to  be  under  the  classified  merit  system. 

The  foregoing  opinion,  which  I  hereby  approve, was  prepared  by 
my  assistant  John  C.  Klaffenbach. 

Very  truly  yours, 

JOHN  C.  DANPORTH 

Attorney  General 


Enclosures ; 
Opinion  No. 
Opinion  No. 
Opinion  No. 
Opinion  No. 
Opinion  No. 


l64,  6/2/66,  Wheeler 
354,  12/19/68,  Morton 
157,  6/25/63,  Traywick 
313,  11/21/68,  Curtis 
356,  9/30/69,  Walts 
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CITIES,  TOWNS  &  VILLAGES:  A  fourth  class  city  which  makes 

ROADS  &  BRIDGES;  street  Improvements  and  repairs 

CITY  STREETS:  under  Section  88.703,  RSMo  1969, 

can  defray,  by  proper  ordinance, 
out  of  general  revenue  the  cost  of  said  Improvements  or  repairs 
which  abutts  city  owned  property,  and  that  all  other  street  Im¬ 
provements  and  repairs  under  Section  88.703  must  be  paid  for  pro¬ 
portionately  by  the  abutting  property  owners. 

OPINION  NO.  215 


August  7,  1970 


Honorable  Donald  L.  Manford 
State  Senator,  District  8 
9^09  Oakland  Avenue 
Kansas  City,  Missouri  6^138 

Dear  Senator  Manford: 

This  Is  In  reply  to  your  request  for  an  opinion  of  this  office 
dealing  with  a  fourth  class  city,  in  which  you  ask: 

"...  Can  the  city  defray  any  portion  of  street 
Improvements  and/or  repairs  as  opposed  to  asses¬ 
sing  the  abutting  property  owners  for  the  full 
value  of  same  excepting  the  creation  of  those 
ublic  Improvements  provided  for  In  Section 

8.677  and  88.697?" 

It  is  our  understanding  that  your  question  is  whether  street 
Improvements  and  repairs  under  Section  88. 703,  RSMo  1969,  can  be 
paid  for  out  of  city  funds  or  whether  the  cost  of  such  Improvement 
and  repairs  must  be  paid  proportionately  by  the  abutting  property 
owners . 

Section  88.703,  RSMo  1969,  provides: 

"No  formality  shall  be  required  to  authorize 
the  repairing  of  sidewalks,  or  of  street  or 
other  paving,  curbing,  guttering,  macadamizing 
or  part  thereof,  or  reconstructing  the  same, 
and  making  assessments  therefor;  but  the  proper 
officer  or  committee  on  improvements  may,  with¬ 
out  notice,  cause  such  work  to  be  done,  keeping 
an  account  of  the  cost  thereof,  and  reporting 
the  same  to  the  board  of  aldermen  for  assess¬ 
ment;  and  each  lot  or  piece  of  ground  abutting 
on  such  sidewalk,  street,  avenue,  or  alley, 
or  part  thereof,  shall  be  liable  for  Its  part 
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of  the  cost  of  any  work  or  Improvement  provided 
for  in  sections  88.700  and  88.703,  done  or  made 
along  or  In  front  of  such  lot  or  piece  of  ground 
as  reported  to  the  board  of  aldermen,  and  all 
lands,  lots  and  public  parks  owned  by  any  coun¬ 
ty  or  city,  and  all  other  public  lands,  all 
cemeteries,  owned  by  public,  private  or  muni¬ 
cipal  corporations;  provided,  that  nothing  In 
this  section  shall  be  construed  to  authorize 
any  assessment  against  any  cemetery  lot,  and 
all  railroad  rlghts-of-way  fronting  or  abutting 
on  any  of  said  Improvements  shall  be  liable  for 
their  proportionate  part  of  the  cost  of  such 
work  and  Improvements,  and  tax  bills  shall  be 
issued  against  said  property  as  against  other 
property,  and  any  county  or  city  that  shall 
own  any  such  property  shall  out  of  the  general 
revenue  funds  pay  any  such  tax  bill,  and  In 
any  case  where  the  county  or  city  or  railroad 
company  shall  fall  to  pay  any  such  tax  bill, 
the  owner  of  the  same  may  sue  such  county,  city 
or  railroad  company  on  such  tax  bill  and  be 
entitled  to  recover  a  general  Judgment  against 
such  county,  city  or  railroad  company.  Any  of 
said  Improvements  to  be  paid  for  by  such  city 
may  be  paid  for  by  said  city  out  of  the  general 
revenue  funds  if  the  council  so  desires,  but 
all  such  work  and  improvements  shall  be  paid 
for  with  special  tax  bills  unless  the  proceed¬ 
ings  of  the  city  for  the  same  specify  that 
payment  will  be  made  out  of  the  general  reve¬ 
nue  funds  of  said  city.  The  board  of  aldermen 
may  provide  a  penalty  for  failure  to  pay  such 
special  tax  within  a  given  time,  and  any  tax 
bills  issued  In  payment  of  such  repairs  shall 
constitute  a  lien  upon  the  property  liable 
therefor  until  paid.  All  costs  for  building 
and  constructing  sidewalks  shall  be  paid  to 
the  contractor  therefor.  In  special  tax  bills 
assessed  against  the  abutting  property  liable 
therefor,  and  such  tax  bills  shall  constitute 
a  lien  upon  such  property  until  paid,  and  shall 
bear  interest  at  eight  percent  per  annum  from 
the  date  of  Issue  except  as  provided  In  section 
88.693." 

In  Barton  County  Rock  Asphalt  Co.  v.  City  of  Fayette,  (Mo.App.) 

155  S.W.2d  771,  in  construing  Section  7210,  RSMo  1939  [now  Section 
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88.703,  RSMo  1969],  the  court  held  generally  that  under  such  sta¬ 
tute  providing  for  improvement,  paving  and  repairing  of  streets 
of  fourth  class  cities,  a  city  council  has  the  power  to  Improve  its 
streets,  but  does  not  have  the  power  to  defray  the  costs  thereof 
out  of  general  revenue  funds,  except  as  to  the  portions  of  property 
abutting  city-owned  property: 

"Section  7060,  R.S.Mo.  1929,  Rev. St. 1939,  § 

7210,  provides,  in  part,  that  no  formality 
shall  be  required  to  authorize  the  repair  of 
any  street  paving,  curbing,  guttering,  maca¬ 
damizing,  or  the  reconstruction  of  same,  and 
making  special  assessments  therefor,  that  all 
costs  thereof,  shall  be  borne  proportionately 
by  the  abutting  property,  including  that  of 
any  city  owned  property;  and  that  tax  bills 
shall  be  Issued  therefor.  It  provides,  how¬ 
ever,  that  any  of  said  Improvements  to  be  paid 
for  by  the  city  (that  is,  the  proportionate 
part  of  the  cost  to  be  borne  by  any  city  owned 
property)  'may  be  paid  for  by  said  city  out  of 
the  general  revenue  funds  if  the  council  so 
desires,'  but  not  *  *  *  »  unless  the  proceed¬ 
ings  of  the  city  for  the  same  specify  that  pay¬ 
ment  will  be  made  out  of  the  general  revenue 
founds  of  said  city.'  ^ 

« 

"...  The  sections  summarized  herein  provide 
a  very  complete  scheme  for  the  opening,  im¬ 
provement  and  maintenance  of  public  streets. 

The  powers  of  the  city  are  clearly  limited  and 
defined  therein.  It  may  lay  out  and  open  pub¬ 
lic  streets,  alleys,  and  highways  within  the 
city,  and  it  may  pay  the  cost  of  opening,  im¬ 
proving,  and  repairing  same  as  follows: 

"(a)  The  cost  of  opening,  laying  out,  and  grad¬ 
ing,  and  for  building  bridges,  culverts,  public 
sewers  and  footwalks  across  same,  may  be  paid 
from  general  revenues. 

"(b)  Ror  gravelling,  rocking,  macadamizing, 
paving,  and  the  reconstruction  or  repair  of 
such  streets  as  have  been  gravelled,  rocked, 
macadamized  or  paved,  the  cost  must  be  paid 
proportionately  by  abutting  prooerty  owners, 
except  where  a  bond  issue  has  been  voted  for 
the  purpose  as  follows: 
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"1.  On  property  owned  by  a  person  other  than 
the  city,  by  special  assessments  and  tax  bills 
levied  against  the  property; 

”2.  On  property  owned  by  the  city  It  may  be 
paid  by  issuance  of  tax  bills,  or,  under  cer¬ 
tain  circumstances,  it  may  be  paid  out  of  the 
general  revenues. 

"We  therefore  hold  that  defendant  lacked  the 
power  to  order  the  Improvement  of  its  streets, 
in  the  manner  that  they  were  Improved,  and  to 
pay  therefor  out  of  general  revenue  funds. 

.  .  (loc.  clt.  773-77^) 

Under  the  holding  of  the  court  in  such  case,  it  is  clear  that 
expenditures  out  of  the  city's  general  revenues  under  Section  88.703, 
RSMo  1969,  can  be  made  only  on  improvements  to  be  paid  for  by  the 
city,  that  is,  on  street  improvements  or  repairs  along  or  in  front 
of  lands,  lots,  public  parks  and  all  other  public  lands  owned  by  the 
city  and  that  the  cost  of  all  other  street  improvements  and  repairs 
under  Section  88.703  must  be  paid  proportionately  by  the  abutting 
property  owners. 


CONCLUSION 

It  is,  therefore,  the  conclusion  of  this  office  that  a  fourth 
class  city  which  makes  street  improvements  and  repairs  under  Section 
88.703,  RSMo  1969,  can  defray,  by  proper  ordinance,  out  of  general 
revenue  the  cost  of  said  improvements  or  repairs  which  abutts  city 
owned  property,  and  that  all  other  street  Improvements  and  repairs 
under  Section  88.703  must  be  paid  for  proportionately  by  the  abut¬ 
ting  property  owners. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  ray  Assistant,  Kenneth  L.  Romlnes. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Bartlett 


July  31,  1970 


OPINION  LETTER  NO.  2l6 


Honorable  Prank  L.  Mlckelson 
State  Representative 
District  No.  110 
Freeman,  Missouri  6^7^S 

Dear  Representative  Mlckelson: 

This  Is  a  reply  to  your  letter  of  February  27,  1970,  In  which 
you  renuested  the  opinion  of  this  office  on  the  validity  of  Ordi¬ 
nance  69-*J38. 

Last  year  you  requested  an  opinion  on  the  validity  of  Belton 
City  Ordinance  o9-39^.  This  office  held.  In  Opinion  Letter  No.  302, 
September  2*1,  1969,  Mlckelson,  that  this  ordinance  was  unconsti¬ 
tutional  because  It  did  not  purport  to  regulate  all  used  car  lots 
In  the  City  of  Belton.  It  applied  only  to  those  used  ear  lots  not 
operated  in  conjunction  with  new  oar  sales.  Specifically,  the  or¬ 
dinance  was  held  to  be  (1)  an  unreasonable  and  discriminatory  clas¬ 
sification;  and  (2)  a  special  law  In  a  situation  where  a  general 
law  could  have  been  made  applicable.  Ve  also  concluded  that  Belton 
had  the  power  to  regulate  used  car  dealers  and  that  such  regulation 
was  Intended  to  protect  the  safety  and  general  welfare  of  the  In¬ 
habitants.  The  application  of  the  ordinance  to  a  limited  group  of 
used  oar  dealers  was  the  sole  basis  for  finding  the  ordinance  un¬ 
constitutional  . 

Ordinance  69-^38,  referred  to  In  your  present  letter,  makes  the 
terms  of  the  earlier  ordinance  applicable  to  all  used  cars  lots. 

The  pertinent  part  of  Ordinance  69-^38  reads  as  follows: 

'•Section  1.  AMENDMENT :  Ordinance  No.  69-394 
Is  hereby  amended  by  deleting  Section  1  In  Its 
entirety  and  substituting  In  Its  place  and  stead 
the  following: 
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"’Section  1.  AUTHORITY:  Sections  79.^70  M.R.S. 
as  amended  and  9^.270  M.R.S.  as  amended,  autho¬ 
rizes  the  City  of  Belton  to  establish  norms  and 
requirements  which  shall  apply  to  the  location 
and  operation  of  used  vehicle  lota  In  the  City 
of  Belton."’ 

Section  1  of  Ordinance  69-39**  which  Is  amended  by  Ordinance 
69-**38  was  written  as  follows: 

"Section  1.  AUTHORITY;  Sections  79. **70  M.R.S. 
as  amended  and  9** >270,  M.R.S.  as  amended,  au¬ 
thorizes  the  City  of  Belton  to  establish  norms 
and  requirements  which  shall  apply  to  the  lo¬ 
cation  and  operation  of  used  vehicle  lots  In 
the  City  of  Belton  which  are  not  operated  In 
conjunction  with  new~car  vehicle  sales. 

(Emphasis  ours) 

Because  Ordinance  69-**  38  extends  the  coverage  of  Ordinance 
69-39**  to  all  used  car  lots,  the  basis  of  our  objection  to  the 
constitutionality  of  Ordinance  69-39**  has  been  removed. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure:  Op.  Letter  No.  302 
9-2*4-69  i  Mlckelson 


-2- 


CIRCUIT  CLERKS: 


Pursuant  to  the  provisions  of  Sec¬ 
tion  55.220,  RSMo  1959,  the  cir¬ 
cuit  clerk  in  second  class  counties  is  required  to  file  with  the 
county  auditor  a  monthly  statement  showing  all  moneys  and  fees  re¬ 
ceived  by  him  by  virtue  of  his  office  and  all  sums  paid  by  him,  to 
whom  paid  and  for  what  purpose  regardless  of  the  source  of  such 
funds  or  of  the  persons  entitled  to  receive  payment. 

OPINION  NO.  217 


May  1,  1970 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  6^1068 

Dear  Mr.  Brandom: 

This  is  in  response  to  your  request  for  an  official 
opinion  regarding  an  Interpretation  of  Section  55.220,  RSMo 
1959,  which  is  as  follows: 

"The  clerk  of  the  circuit  court,  on  the 
last  secular  day  of  each  month,  shall 
file  with  the  auditor  a  full  and  com¬ 
plete  statement  of  all  moneys  and  fees 
received  by  him  by  virtue  of  his  office 
and  of  all  sums  by  him  paid  out  and  to 
whom  paid  and  for  what  purpose . " 

It  is  our  understanding  that  the  question  to  be  considered 
is  whether  such  statute  requires  the  clerk  to  file  a  statement  of 
all  money,  including  that  belonging  to  the  public  and  that  belong¬ 
ing  to  Individuals  when  it  is  deposited  with  the  clerk  in  his  of¬ 
ficial  capacity. 

Under  the  provisions  of  Section  483.025,  RSMo  1959,  the 
clerk  is  required  to  give  bond,  and  this  section  provides  that 
"the  bond  shall  be  conditioned  that  he  will  faithfully  perform 
the  duties  of  his  office,  and  pay  over  all  moneys  which  may  come 
to  his  hands  by  virtue  of  his  office,  .  .  .  .  " 

In  State  v.  Callaway,  237  S.W.  173  (Mo.  App.)  the  court 
said  on  page  175: 

"When,  therefore,  the  defendant  clerk 
bound  himself  faithfully  to  perform  the 
duties  of  said  office  according  to  law, 
he  assumed,  among  other  obligations,  one 
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requiring  him  to  pay  over  all  money  coming 
to  his  hand  by  virtue  of  his  said  office. 

State  ex  rel  v.  Moore,  7^  Mo.  ^13 j  ^1  Am. 

Rep.  322.  .  .  .” 

In  the  same  case,  the  court  said  on  page  176: 

"The  remaining  question  for  our 
solution  Is  whether  the  funds  In  ques¬ 
tion  were  received  by  defendant  Callaway 
In  his  official  capacity  as  clerk  of  the 
circuit  court  of  Cass  county,  or  whether 
he  merely  became  bailee  of  the  fund.  If 
the  former,  he  may  be  held  liable  as  an 
Insurer  of  the  fund,  but.  If  the  latter, 
he  may  be  held  only  In  case  he  was  neg¬ 
ligent  In  the  handling  of  the  same. 

"It  Is  admitted  that  the  fund  In  ques¬ 
tion  passed  Into  the  hand  of  defendant 
clerk  by  order  of  the  court.  It  was 
received  by  him  by  virtue  of  said  order 
and  deposited  In  the  bank  (since  defunct) 
to  his  credit  as  clerk  of  said  court,  to¬ 
gether  with  other  funds  that  came  Into 
his  hands  as  such  clerk. 

"Having  decided  that  the  Judgment  of 
the  court  In  the  bill  of  Interpleader 
case  cannot  be  collaterally  attacked 
and  that  It  must  stand  as  to  strangers 
to  the  action,  we  hold  that  the  funds 
came  Into  the  hands  of  defendant  clerk 
In  his  official  capacity.  ..." 

It  Is  to  be  observed  that  the  statute  makes  no  destlnctlon 
between  public  and  private  moneys.  The  clerk  Is  recognized  as 
the  custodian  of  all  moneys,  whether  public  or  private,  paid 
Into  court  and  he  Is  bound  to  safely  keep  them  and  pay  them  out 
pursuant  to  law  or  deliver  them  to  his  successor. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  pursuant  to  the  pro¬ 
visions  of  Section  55.220,  RSMo  1959,  the  circuit  clerk  In  second 
class  counties  Is  required  to  file  with  the  county  auditor  a 
monthly  statement  showing  all  moneys  and  fees  received  by  him  by 
virtue  of  his  office  and  all  sums  paid  by  him,  to  whom  paid  and 
for  what  purpose  regardless  of  the  source  of  such  funds  or  of  the 
persons  entitled  to  receive  payment. 
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This  opinion,  which  I  hereby  approve,  was  prepared  by  my 
Assistant,  L.  J.  Gardner. 

Yours  very  truly, 

*• 

JOHN  C.  DANPORTH 
Attorney  General 
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SHERIFFS:  Sections  57-^07  and  57-^09,  V.A.M.S.,  S.B.  No. 

COMPENSATION:  I65,  75th  General  Assembly,  require  that  sheriffs 

of  third  and  fourth  class  counties  pay  all  fees 
collected  by  them  after  October  I3,  I969,  in  civil  matters  into  the 
county  treasury  regardless  of  whether  such  fees  were  for  services 
by  them  or  their  predecessors  in  office  prior  to  such  date. 


OPINION  NO.  221 


June  16,  1970 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  request  which  is  stated 
as  follows: 

"Paragraph  3  of  Section  57.^07  states: 

'3-  In  counties  of  the  third  class  after 
October  I3,  1969,  the  sheriff  shall  pay  all 
fees  collected  by  him  in  civil  matters,  and 
which  were  previously  retainable  by  him, 
into  the  county  treasury,  except  charges 
for  each  mile  traveled,  allowable  to  him, 
which  he  may  retain,  in  serving  civil  pro¬ 
cess  .  ' 

"Paragraph  3  of  Section  57.^09  states: 

'3*  In  counties  of  the  fourth  class  after 
October  13,  1969,  the  sheriff  shall  pay 
all  fees  collected  by  him  in  civil  matters, 
and  which  were  previously  retainable  by 
him,  into  the  county  treasury,  except  char¬ 
ges  for  each  mile  traveled,  allowable  to 
him,  which  he  may  retain,  in  serving  civil 
process . ' 

'^Question  No.  1: 


FILED 

/ 
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Are  sheriffs  of  third  and  fourth  class 
counties  entitled  to  retain  civil  fees 
earned  on  or  prior  to  October  13,  1969 
but  which  fees  were  not  collected  and  re¬ 
ceived  by  them  until  after  October  13, 

1969? 

"Question  No.  2; 

Would  ex-sheriffs,  whose  tenure  in  office 
terminated  on  any  date  prior  to  the  effective 
date  of  paragraph  3  of  Section  57.^07  and 
57.^09,  be  entitled  to  receive  and  retain 
civil  fees  earned  by  them  but  which  were  not 
collected  until  after  October  I3,  1969?” 

In  our  view  the  provisions  of  Sections  57-^07  and  57*^09, 
V.A.M.S.,  clearly  require  that  such  sheriffs  pay  all  fees  collected 
in  civil  matters  into  the  county  treasury;  and  therefore,  both 
questions  presented  must  be  answered  in  the  negative. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  Sections  57.^07  and 
57.^09,  V.A.M.S.,  S.B.  No.  165,  75th  General  Assembly,  require 
that  sheriffs  of  third  and  fourth  class  counties  pay  all  fees 
collected  by  them  after  October  13,  1969,  in  civil  matters  into 
the  county  treasury  regardless  of  whether  such  fees  were  for 
services  by  them  or  their  predecessors  in  office  prior  to  such 
date. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 
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MERIT  SYSTEM:  V/ith  respect  to  establishment  of 

cafeterias  and  charp.in?^  for  meals 
to  employees  in  institutions  under  the  merit  system  that  the  Per¬ 
sonnel  Division  has  no  authority  to  establish  charges  for  such  meals 
but  that  the  appointing  authorities  do  have  the  authority  to  deter¬ 
mine  whether  meals  will  be  furnished  to  employees  and  to  determine 
the  charge  for  such  meals  which  is  to  be,  with  some  exceptions,  re¬ 
lated  to  the  actual  cost  of  such  meals  to  the  state. 

Opinion  No.  222 


September 


Mr.  Norris  F.  Steenberger 
Director,  Personnel  Division 
Department  of  Business  and 
Administration 
P.  0.  Box  388 

Jefferson  City,  Missouri  65IOI 


28,  1970 


Dear  Mr.  Steenberger: 

This  letter  is  in  response  to  your  opinion  request  in  which 
you  ask  the  following  questions  with  respect  to  meal  charges  to 
employees  of  the  various  departments  within  the  merit  system: 

"(1)  Does  the  Personnel  Division  have  authority 
to  establish  such  meals  charges  as  a  part 
of  the  Pay  Plan?  If  so,  does  such  sche¬ 
dule  of  charges  apply  only  in  Instances 
where  the  Appointing  Authorities  require 
employees  to  eat  at  the  institution? 

"(2)  Do  the  Appointing  Authorities  have  the 
prerogative  of  providing  Cafeterias  and 
setting  their  own  food  rates  as  a  con¬ 
venience  for  employees  who  choose  to  eat 
on  the  premises  but  still  retain  freedom 
of  choice  as  to  whether  or  not  they  eat 
their  meals  at  the  Hospital  Cafeteria?" 

Section  36.1^10,  RSMo  1969,  states  in  full  as  follows: 

"After  consultation  with  appointing  authorities 
and  the  state  fiscal  officers,  and  after  a  pub¬ 
lic  hearing,  the  director  shall  prepare  and  re¬ 
commend  to  the  board  a  pay  plan  for  all  classes 
subject  to  this  lav/.  Such  pay  plan  shall  in¬ 
clude,  for  each  class  of  positions,  a  minimum 
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and  a  maximum  rate,  and  such  intermediate  rates 
as  the  director  considers  necessary  or  equitable. 

In  establlshinp;  such  rates,  the  director  shall 
give  consideration  to  the  experience  in  recruiting 
for  positions  in  the  state  service,  the  rates 
of  pay  prevailing  in  the  locality  for  the  ser¬ 
vices  performed,  and  for  comparable  services  in 
public  and  private  employment,  living  costs, 
maintenance,  or  other  benefits  received  by  em¬ 
ployees,  and  the  financial  condition  and  poli¬ 
cies  of  the  state.  Such  pay  plan  shall  take 
effect  when  approved  by  the  board  and  the  gov¬ 
ernor,  and  each  employee  appointed  to  a  position 
subject  hereto  after  the  adoption  of  the  pay 
plan  shall  be  paid  at  one  of  the  rates  set  forth 
in  the  pay  plan  for  the  class  of  positions  in 
which  he  is  employed;  provided,  that  the  state 
comptroller  certifies  that  there  are  funds  ap¬ 
propriated  and  available  to  pay  the  adopted  pay 
plan.  The  pay  plan  shall  also  be  used  as  the 
basis  for  preparing  budget  estimates  for  sub¬ 
mission  to  the  leg.lslature  Insofar  as  such  bud¬ 
get  estimates  concern  payment  for  services  per¬ 
formed  in  positions  subject  hereto.  Amendments 
to  the  pay  plan  may  be  recommended  by  the  di¬ 
rector  from  time  to  time  as  circumstances  re¬ 
quire  and  such  amendments  shall  take  effect 
when  approved  as  provided  herein.  The  condi¬ 
tions  under  which  employees  may  be  appointed 
at  a  rate  above  the  minimum  provided  for  the 
class,  or  advance  from  one  rate  to  another 
within  the  rates  applicable  to  their  positions, 
shall  be  determined  by  the  regulations." 

It  seems  clear  that  Section  36.1^0  authorizes  the  Personnel 
Director  to  give  consideration  to  "other  benefits  received  by  em¬ 
ployees"  but  does  not  authorize  either  the  Director  or  the  Person¬ 
nel  Advisory  Board  to  establish  meal  charges  for  meals  furnished  by 
the  appointing  authorities.  Further,  we  find  no  statutes  vesting 
the  Director  of  Personnel  or  the  Personnel  Advisory  Board  with  the 
authority  to  establish  meal  charges  for  employees  of  the  various 
institutions  under  the  merit  system. 

It  is  our  view  that  whether  meals  are  made  available  to  em¬ 
ployees  and  the  charges  to  be  made  for  such  meals  are  matters  to 
be  determined  by  the  appointing  authorities  subject,  of  course,  as 
the  case  may  be,  to  the  approval  of  the  officer  having  the  statutory 
policy  and  operational  control. 


-2- 


Mr.  Norris  F.  SteenberRer 


In  answer  to  your  second  question,  It  Is  our  view  that  the 
appointing  authorities  do  have  the  prerogative  of  providing  a  caf¬ 
eteria  and  setting  food  rates  as  a  convenience  for  employees  who 
choose  to  eat  on  the  premises  but  who  still  retain  the  freedom  of 
choice  as  to  whether  or  not  they  eat  their  meals  at  such  cafeteria. 

In  reaching  this  conclusion,  we  have  taken  Into  consideration, 
among  other  things,  statutes  such  as  Section  191.150,  RSMo  1969 » 
and  Section  191.160,  RSMo  1969,  which  relate  to  the  Department  of 
Public  Health  and  Welfare. 

That  Is,  Section  191.150  provides: 

"Any  purchase  of  food  In  any  Institution  under 
the  control  of  the  department  of  public  health 
and  welfare,  other  than  the  usual  quality  pur¬ 
chased  for  the  Inmates  thereof,  to  be  used  by 
or  for  anyone  other  than  the  Inmates  of  said 
Institution  shall  be  charged  directly  to  the 
Individual  responsible  for  said  purchase." 

Section  191.160  provides: 

"The  department  of  public  health  and  welfare 
may  provide  any  employee  In  any  Institution 
under  Its  control  with  board  and  living  quar¬ 
ters  In  addition  to  salary,  or  wages,  when 
the  director  shall  determine  that  It  Is  for 
the  best  Interest  of  the  state  to  do  so." 

Our  conclusion  Is  then,  that.  In  the  absence  of  an  express  pro¬ 
hibition,  the  appointing  authorities  may  furnish  meals  to  employees 
under  the  merit  system  at  least  at  a  figure  that  reflects  the  actual 
cost  to  the  state. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  with  respect  to 
establishment  of  cafeterias  and  charging  for  meals  to  employees  In 
institutions  under  the  merit  system  that  the  Personnel  Division  has 
no  authority  to  establish  charges  for  such  meals  but  that  the  ap¬ 
pointing  authorities  do  have  the  authority  to  determine  whether 
meals  will  be  furnished  to  employees  and  to  determine  the  charge 
for  such  meals  which  is  to  be,  with  some  exceptions,  related  to  the 
actual  cost  of  such  meals  to  the  state. 
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my 


The  foregolnp^ 
Assistant,  John 


opinion,  which  I  hereby  approve,  was  prepared  by 
C.  Klaffenbach. 


Yours  very  bpulv . 

JOHN  C.  DANFORTH 
Attorney  General 


CORPORATIONS  NOT-FOR-PROFIT:  Corporations  organized  under  Chapters 
USURY:  352,  RSMo  (pro-forma  decree)  and  355> 

RSMo  (general  not-for-profit)  can  not 
interpose  defense  of  usury,  nor  can 
they  sue  for  and  recover  allegedly 
usurious  Interest  under  Section  408.050, 
RSMo  1959. 


OPINION  NO.  223 


March  26,  I97O 


Honorable  Vance  R.  Frick 
Prosecuting  Attorney 
Adair  County 
213  West  Washington 
Kirksville,  Missouri  63501 


fTl  LED 


Dear  Mr.  Frick: 


This  official  opinion  is  issued  in  response  to  your  request 
in  which  you  ask  about  the  applicability  of  Missouri's  usury  stat¬ 
utes  (see  generally  Chapter  408,  RSMo)  to  corporations  organized 
under  Chapter  352,  RSMo  (Religious  and  Charitable  Corporations 
organized  pursuant  to  pro-forma  decree)  or  Chapter  355j  RSMo  (Gen¬ 
eral  Not-For-Profit  Corporations). 

Section  408.060,  RSMo  1959 j  treats  of  usury  as  a  defense  and 
provides  as  follows: 

"Usury  may  be  pleaded  as  a  defense  in  civil 
actions  in  the  courts  of  this  state,  and  upon 
proof  that  usurious  Interest  has  been  paid, 
the  same,  in  excess  of  the  legal  rate  of  inter¬ 
est,  shall  be  deemed  payment,  shall  be  credited 
upon  the  principal  debt,  and  all  costs  of  the 
action  shall  be  taxed  against  the  party  guilty 
of  exacting  usurious  interest,  who  shall  in 
no  case  recover  Judgment  for  more  than  the 
amount  found  due  upon  the  principal  debt,  with 
legal  interest,  after  deducting  therefrom  all 
payments  of  usurious  Interest  made  by  the 
debtor,  whether  paid  as  commissions  or  broker¬ 
age,  or  as  payment  upon  the  principal,  or  as 
interest  on  said  Indebtedness;  provided,  how¬ 
ever,  that  no  corporation  shall,  after  this 
section  takes  effect,  interpose  the  defense  of 


usury  In  any  such  action,  nor  shall  any 
bond,  note,  debt,  contract  or  obligation 
of  any  corporation  or  any  security  there¬ 
for,  be  set  aside.  Impaired  or  adjudged 
Invalid  by  reason  of  the  rate  of  interest 
which  the  corporation  may  have  paid  or 
agreed  to  pay  hereonT"  (Bnphasis  supplied ) 

The  provision  relating  to  coi*porations  was  added  by  Laws  1935? 
p.  267,  At  this  time  the  statutory  provision  defining  the  pov/ers 
of  business  corporations  (Section  5030,  RSMo  1939)?  bad  no  pro¬ 
vision  with  regard  to  the  rate  of  interest  on  corporation  obli¬ 
gations,  similar  to  v;hat  is  now  contained  in  Section  351*385? 

RSMo  Supp.  1967.  The  first  special  mention  of  authorized  interest 
rates  in  the  business  corporation  statutes  was  added  in  19^3 
(Laws  19^3?  P*  ^10,  section  ^). 

Nothing  in  the  language  of  Section  ^08.060  would  exclude 
any  type  of  corporation,  organized  under  any  provision  of  the 
Missouri  statutes.  Nor  would  there  be  any  basis  for  excluding 
corporations  of  other  states  which  enter  into  loan  transactions 
governed  by  Missouri  law.  The  statute  makes  no  distinction  among 
types  of  corporations,  nor  does  it  concern  itself  with  the  profit- 
making  or  non-profit  aspect. 

There  remains  the  possibility  that  a  corporation  organized 
under  Chapter  352  or  355  might  be  denied  the  defense  of  usury, 
but  still  might  be  able  to  sue  for  and  recover  usurious  interest 
pursuant  to  Section  M08.O5O,  RSMo  1959*  It  is  true  that  this 
latter  section  has  no  specific  language  which  says  that  a  cor¬ 
poration  may  not  bring  an  action  in  accordance  with  its  terms. 

In  Brlerley  v.  Commercial  Credit  Co.,  43  P.2nd  724,  728  (E.D. 

Pa.  1929),  however,  it  was  held  that  a  similar  statute  denying 
a  corporation  the  defense  of  usury  also  operated  to  preclude  a 
suit  to  recover  the  usurious  interest.  The  court  said  that  there 
would  be  an  absurdity  in  holding  that  a  corporation  could  not  use 
a  claim  of  usury  in  total  or  partial  defense  when  sued,  but  that 
it  could  immediately  bring  suit  to  recover  the  usurious  interest 
which  the  court’s  judgment  had  forced  it  to  pay.  The  court  found, 
therefore,  that  the  intent  of  the  legislature  was  to  authorize 
the  payment  of  interest  by  corporations  in  excess  of  the  rates 
which  the  law  allowed  individuals  to  pay.  The  opinion  cites 
several  other  cases  in  support  of  its  conclusion,  and  seems  logi¬ 
cal  and  well-reasoned.  We  believe  that  the  Missouri  courts  would 
reach  the  same  result. 

We  consider,  therefore,  that  the  effect  of  the  1935  statute 
was  to  deny  corporations  of  all  types  the  defense  of  usury,  and 
to  preclude  actions  by  corporations  for  the  recovery  of  usurious 
interest.  The  1943  modifications  of  the  business  corporation 
statutes  would  serve  to  clarify  the  situation  as  to  those  cor¬ 
porations,  but  surely  would  not  have  the  effect  of  giving  other 
kinds  of  corporations  right  of  action  which  did  not  exist  under 
the  prior  law. 
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We  deal  only  with  bona  fide  corporate  transactions.  It  is 
possible  that  there  might  be  a  loan  in  which  the  corporation  is 
the  ostensible  borrower,  but  in  which  the  transaction  might  be 
a  cloak,  for  a  usurious  loan  to  an  individual.  We  do  not  inter¬ 
pret  your  request  as  presenting  any  inquiry  along  these  lines  and 
therefore  do  not  discuss  the  problem. 


CONCLUSION 

Non-profit  corporations  organized  under  Chapters  352  and 
355>  RSMo  can  not  interpose  usury  as  a  defense,  nor  can  such  cor¬ 
porations  sue  for  and  recover  allegedly  usurious  interest  under 
Section  ^100.050,  RSMo. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  special  assistant,  Charles  B.  Blackmar. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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SCHOOLS;  A  six-director  school  district  may 

ELECTIONS:  accept  money  donated  to  the  district 

by  a  dealer  in  bonds  for  the  ourpose 
of  defraying  the  cost  of  an  election  on  the  question  of  whether  the 
district  should  incur  bonded  debt. 


OPINION  NO.  225 


July  20,  1970 


Honorable  Thomas  A.  Walsh 
State  Representative 
District  No.  52 
I82OA  Warren  Street 
St.  Louis,  Missouri  63106 

Dear  Representative  Walsh: 


This  official  opinion  is  Issued  in  response  to  your  request 
for  a  rulinp;  on  the  followinr;  question: 


"It  has  come  to  my  attention  that  certain  school 
districts  in  Missouri  are  holding  school  bond 
elections,  the  cost  of  which  are  paid  for  by 
the  companies  dealinc:  in  these  bonds. 


"I  would  like  to  have  your  oolnlon  as  to  the 
lep-allty  of  a  school  district  acceptinp;  money 
from  a  dealer  in  bonds  for  the  purpose  of  de- 
frayinp;  the  cost  of  the  election  wh.1ch  autho¬ 
rized  their  Issuance." 


For  the  purposes  of  this  opinion,  wc  assume  that  the  money  is 
donated  by  the  dealer  in  bonds  to  the  district  for  the  purpose  of 
financing;  in  whole  or  part  an  election  on  a  proposition  to  incur 
bonded  Indebtedness.  You  have  furnished  no  facts  from  which  it 
could  be  assumed  that  the  payment  of  the  election  expenses  by  the 
bond  dealer  is  in  exchange  for  an  agreement  by  the  school  board 
to  sell  some  or  all  of  the  bonds  to  the  dealer.  Therefore,  we  are 
not  taking  a  position  on  that  situation.  We  assume  that  the  only 
incentive  for  the  dealer  paying  money  to  defray  the  election  ex¬ 
penses  is  his  desire  to  purchase  some  or  all  of  the  bond  issue  if 
the  voters  approve  the  proposition.  Based  on  these  assumptions, 
we  interpret  your  question  to  be  whether  a  six-director  school  dis¬ 
trict  may  legally  accept  money  from  a  dealer  in  school  bonds  to 
defray  the  cost  of  an  election  at  which  a  proposition  to  incur  bonded 
Indebtedness  is  placed  before  the  voters  of  the  district. 

A  six-director  district  is  expressly  authorized  by  Section 
165.011,  RSMo  1967  Supp . ,  to  accept  money  donated  to  it  for  a  speci¬ 
fic  purpose. 


Honorable  Thomas  A.  Walsh 


"...  ’loney  donated  to  the  school  districts 
shall  be  placed  to  the  credit  of  the  fund  v;here 
It  can  be  expended  to  meet  the  niarpose  for  which 
It  was  donated  and  accented,  ffoney  received 
from  any  other  source  whatsoever  shall  be  placed 
to  the  credit  of  the  fund  or  funds  designated 
by  the  board." 

Just  because  the  dealer  In  bonds  may  have  a  personal  Interest 
In  having  an  election  held  and  hopes  that  the  voters  will  approve 
the  proposition  does  not,  In  our  opinion,  lenially  void  the  express 
f3:rant  of  pov;er  to  the  school  board  to  accept  money  earmarked  by  the 
donor  for  a  specific  purpose.  ?!ee  Opinion  Mo.  35,  dated  April  29, 
I95O,  to  Honorable  Thomas  D.  Graham  and  Opinion  Letter  No. 
dated  March  27,  1970,  to  Honorable  Jamf^s  Mlllan,  which  reach  con¬ 
clusions  consistent  with  the  forep;olnr. 

Furthermore,  vje  do  not  believe  that  the  legality  of  the  elec¬ 
tion  would  be  affected  in  any  way  by  the  fact  that  a  dealer  in  bonds 
contributed  part  or  all  of  the  money  reoulred  to  conduct  It.  In 
Tucker  V.  McKay,  131  Mo.Apo.  728,  111  S.W.  367  (.9t .  L.  Ct .  App .  1908), 
plaintiff  contested  action  taken  at  an  annual  school  meeting:  in  which 
It  was  voted  to  move  the  school  house.  After  a  favorable  vote  was 
received  on  the  question  of  whether  the  school  house  should  be  moved, 
someone  asked  the  board  about  providing  the  necessary  funds  for  mov¬ 
ing  the  school  house.  Whereupon,  two  of  the  voters  present  stated 
they  would  pay  all  of  the  expense  of  moving  the  school  house  and, 
on  this  promise,  the  question  o^  procuring  ^unds  ^or  that  purpose 
by  the  district  was  dropped.  Plaint l-f'f  challenged  the  decision 
and  authorization  to  change  the  location  of  the  school  house  on  a 
number  of  grounds.  One  of  his  contentions  v;as  that  no  provision 
had  been  made  to  provide  funds  for  the  removal  and,  therefore,  the 
action  taken  at  the  meeting  v;as  Incomplete.  The  court  disposed  of 
this  contention  as  follows: 

"No  provision  was  made  by  the  district  to  pro¬ 
vide  funds  for  the  removal,  for  this  reason  it 
Is  contended  the  vote  to  move  was  Incomplete 
and  did  not  authorize  the  defendant  trustees 
to  move  the  house  to  the  nev/  site.  As  no  fund 
to  move  the  house  v/as  provided  for  at  the  meet¬ 
ing,  its  removal  cannot  be  made  a  charge  to 
the  district;  but,  as  two  of  the  voters  pre¬ 
sent  agreed  to  pay  the  expense  of  the  removal. 

If  the  trustees  are  willing  to  incur  the  risk 
of  the  removal  on  that  promise,  we  know  of  no 
reason  why  a  court  should  enjoin  the  exercise 
of  their  faith  in  the  premises,  especially  when, 
as  In  this  case,  it  seems  to  be  well  founded." 

Id.  at  368. 
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Honorable  Thomas  A.  V/alsh 


The  fact  that  two  voters,  presumably  voters  in  favor  of  movlnr, 
the  school  house,  promised  to  pay  the  expense  of  removal  did  not 
affect  the  legality  of  the  action  taken  at  the  meeting.  Similarly, 
we  do  not  believe  that  the  donation  of  money  to  the  school  district 
to  defray  the  cost  of  submlttinp;  a  proposal  to  incur  bonded  indebt¬ 
edness  to  the  voters  of  the  district,  even  thouf^h  made  by  a  party 
interested  in  havlnp;  an  election  held,  would  affect  the  lep^ality  of 
an  election  at  which  a  bond  issue  v;as  authorized.  Elections  should 
be  so  held  as  to  afford  a  free  and  fair  expression  of  the  popular 
will  and  are  not  lif^htly  set  aside.  Armantrout  v.  Bohon,  3^9  no. 
667,  162  S.W.2d  867,  871  (19^2).  The  donation  of  money  to  pay  the 
cost  of  an  election  does  not,  in  and  of  itself,  prevent  the  free  and 
fair  expression  of  the  people  at  the  polls. 

CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  office  that  a  six- 
director  school  district  may  accept  money  donated  to  the  district 
by  a  dealer  in  bonds  for  the  purnose  of  defrayinn:  the  cost  of  an 
election  on  the  question  of  whether  the  district  should  incur  bonded 
debt . 


The  forep;oinf,  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 

Yours  very  truly, 

^JOHN  C.  DANFORTH 
Attorney  f/eneral 


Enclosures:  Op.  No.  35 

^-29-58,  Graham 

Op.  Letter  No.  2^45 
3-27-70,  milan 
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RECORDER  OF  DEEDS:  The  term  "any  instrument  conveying  real 

REAL  ESTATE;  property  or  any  interest  therein"  as 

used  in  Senate  Bill  No.  22,  75th  General 
Assembly,  refers  to  any  instriament  or  document  that  passes  from  one 
party  to  another  any  legal  or  equitable  interest  in  real  property, 
whether  such  instrument  or  document  be  a  Deed,  Will  or  other  instru¬ 
ment,  and  that  such  language  is  broad  enough  to  cover  those  forms 
and  orders  of  the  Probate  Court  such  as  Orders  of  Distribution  and 
Orders  Approving  Wills  and  Orders  of  the  Circuit  Court  which  do  in 
fact  convey  or  pass  any  interest  in  real  estate. 


OPINION  NO.  226 


July  1,  1970 

Honorable  David  H.  Jackson 
Prosecuting  Attorney 
St.  Clair  County  Courthouse 
Osceola,  Missouri  64776 

Dear  Mr.  Jackson: 

This  is  in  response  to  your  request  for  an  opinion  on  the 
following  question: 

Section  17,  Act  191,  of  the  Seventy-fifth 
General  Assembly  refers  to  a  "one  dollar 
fee  being  charged  by  all  recorders  for  the 
recording  of  any  instrument  conveying  real 
property  or  any  interest  therein."  To 
what  does  the  term  "any  instrument  conveying 
real  property  or  any  interest  therein"  refer? 

You  refer  to  Section  17  of  Senate  Bill  No.  22  of  the  75th 
General  Assembly.  The  second  paragraph  of  such  section  now  appears 
as  Section  59.319,  V.A.M.S.  Such  section  provides  as  follows; 

"A  user  fee  of  one  dollar  shall  be  charged 
and  collected  by  every  recorder  in  this 
state,  over  and  above  any  other  fees  re¬ 
quired  by  law,  as  a  condition  precedent  to 
the  recording  of  any  instrument  conveying 
real  property  or  any  interest  therein. 

The  fee  shall  be  forwarded  monthly  by  each 
recorder  of  deeds  to  the  state  collector  of 
revenue,  and  the  fees  so  forwarded  shall  be 
deposited  by  the  collector  in  the  state 
treasury. " 
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Honorable  David  H.  Jackson 


It  would  be  an  impossible  task  to  list  all  instruments  that 
could  conceivably  convey  an  interest  in  real  property .  There¬ 
fore,  your  question  can  only  be  answered  in  a  general  manner, 
with  each  case  having  to  be  decided  upon  its  own  facts  in  deter¬ 
mining  whether  or  not  a  particular  instrument  conveys  an  interest 
in  real  property. 

In  State  v.  Butterfield,  176  S.W.2d  666,669  (St.L.Mo.App. 
1944)  the  court  stated; 

"There  is  no  magical  meaning  in  the  word 
'conveyance';  it  denotes  an  instriiment 
which  carries  from  one  person  to  another 
an  interest  in  land.  If  it  does  not  do 
this  it  is  not  a  conveyance." 

The  word  "interest"  as  it  refers  to  real  estate  is  broader 
than  the  word  "title",  and  literally  includes  every  kind  of  claim 
to  land  which  can  form  the  basis  of  a  property  right.  Ornatowski 
V.  National  Liberty  Insurance  Company  of  America,  290  Mich. 241, 

287  N.W.449,451.  "Interest"  as  applied  to  property  includes  every 
quantity  of  ownership  that  a  person  may  have  from  absolute  owner¬ 
ship  down  to  bare  possession.  Providence  Washington  Insurance 
Company  v.  Pass,  64  Georgia  App.221,  12  S.E.2d  460,461.  Again, 
as  defined  in  Fletcher  v.  Winnfield,  160  La. 261,  107  So. 103, 
"interest"  means  a  right  in  property,  or  some  of  the  uses  or  bene¬ 
fits  from  which  property  is  inseparable.  While,  of  course,  there 
are  some  claims  against  property  that  are  not  "interests  in  real 
property",  the  list  of  possible  claims  on  real  property  that  do 
constitute  an  "interest"  in  real  property  is  almost  endless. 

The  only  way  this  definition  can  be  narrowed  is  to  determine 
whether  or  not  a  particular  document,  with  a  particular  set  of 
facts,  conveys  an  "interest"  in  real  property.  Since  those  speci¬ 
fic  facts  are  not  presented  in  this  opinion,  the  question  as  to 
what  particular  documents  represent  a  conveyance  of  an  interest 
in  real  property  cannot  be  decided  here. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  term 
"any  instrument  conveying  real  property  or  any  interest  therein" 
as  used  in  Senate  Bill  No.  22,  75th  General  Assembly,  refers  to 
any  instrument  or  dociament  that  passes  from  one  party  to  another 
any  legal  or  equitable  interest  in  real  property,  whether  such 
instrument  or  document  be  a  Deed,  Will  or  other  instrument,  and 
that  such  language  is  broad  enough  to  cover  those  forms  and  orders 
of  the  Probate  Court  such  as  Orders  of  Distribution  and  Orders 
Approving  Wills  and  Orders  of  the  Circuit  Court  which  do  in  fact 
convey  or  pass  any  interest  in  real  estate. 
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Honorable  David  H.  Jackson 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  Thomas  L.  Patten. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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MOTOR  VEHICLES:  1.  A  person  operating  construction 

DRIVERS'  LICENSES:  equipment  (not  a  road  machine  or  an 

Implement  of  husbandry)  on  a  public 
highway  Is  required  to  have  a  license  as  an  operator  under  Chapter 
302,  RSMo  1969,  but  Is  not  required  to  have  a  chauffeur's  license. 
2.  A  person  must  be  sixteen  years  of  age  before  he  can  be  licensed 
under  Chapter  302  as  an  operator  of  such  construction  equipment  on 
the  public  highways. 


OPINION  NO.  230 


September  15,  1970 


Honorable  Alden  S.  Lance 
Prosecuting  Attorney 
Andrew  County  Court  House 
^<15  West  Main  Street 
Savannah,  Missouri  64^185 

Dear  Mr.  Lance: 

This  Is  In  response  to  your  request  for  an  opinion  from 
this  office  as  follows : 

"The  State  Highway  Department  Weight  Station 
located  In  Andrew  County  recently  checked  the 
operator  of  a  self-propelled  mobile  crane 
being  operated  on  pneumatic  tires  and  which 
was  solely  designed  for  construction  work 
and  was  therefore  exempt  from  registration 
under  the  provisions  of  Section  301.133  RSMo. 

1959,  As  Amended.  The  operator  of  this 
vehicle  was  an  adult, male,  over  the  age  of 
21  years,  and  he  did  not  have  In  his  posses¬ 
sion  or  on  his  person,  any  sort  of  operator's 
or  chauffeur's  license  to  operate  a  motor 
vehicle  upon  the  highways  of  the  State  of 
Missouri.  A  check  of  the  records  reveal 
that  no  active  license  was  issued  to  him. 

The  driver  stated  that  he  did  not  regularly 
operate  this  mobile  crane  and  was  only 
driving  from  Job  to  Job  on  an  occasional 
basis . 

"My  question  Is  would  this  Individual  be  re¬ 
quired  under  Missouri  Law,  to  have  either  an 
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Operator's  or  Chauffeur's  License  to  legally 
operate  this  type  of  vehicle  under  the  cir¬ 
cumstances  stated? 

"If  your  answer  to  this  question  Is  no,  then 
I  want  to  know  whether  or  not  a  person  under 
the  age  of  sixteen  years  to  whom  no  license 
can  be  legally  issued,  or  a  person  whose  lic¬ 
ense  Is  under  revocation,  would  be  able  to 
legally  operate  such  a  vehicle  upon  the 
public  highways  of  the  State  of  Missouri?" 

It  Is  our  understanding  that  this  machine  Is  not  designed  as  such  or 
used  for  road  work  but  Is  designed  to  be  used  and  is  used  for  con¬ 
struction  work  generally. 

You  state  the  self-propelled  motor  crane  being  operated  on 
the  highway  was  solely  designed  for  construction  equipment  and, 
therefore,  exempt  from  registration  under  Section  301.133,  RSMo. 

Such  equipment  Is  not  designed  for  transportation  of  persons  or 
property.  You  Inquire  whether  a  person  operating  such  equipment 
on  a  public  highway  Is  required  to  have  an  operator's  or  chauf¬ 
feur's  license. 

Section  301.133,  RSMo  to  which  you  refer  applies  only  to  the 
registration  of  motor  vehicles  as  such  under  Chapter  301,  RSMo  1969, 
and  exempts  motor  vehicles  described  therein  from  being  registered 
as  a  motor  vehicle.  It  has  no  application  regarding  the  licensing 
of  an  operator  or  chauffeur  of  motor  vehicles  which  Is  governed  by 
Chapter  302,  RSMo  1969 . 

Section  302.010,  RSMo  1969,  defines  the  words  and  phrases  used 
in  Chapter  302. 

Section  302.010(1)  provides: 

"(1)  'Chauffeur',  an  operator  who  operates  a 
motor  vehicle  In  the  transportation  of 
persons  or  property,  and  who  receives 
compensation  for  such  services  In  wages, 
salary,  commission  or  fare;  or  who  as 
owner  or  employee  operates  a  motor  ve¬ 
hicle  carrying  passengers  or  property 
for  hire;  or  who  regularly  operates  a 
commercial  motor  vehicle  of  another  per¬ 
son  In  the  course  of  or  as  an  Incident 
to  his  employment,  but  whose  principal 
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occupation  is  not  the  operating  of  such 
motor  vehicle;  ..." 

It  Is  our  view  that  an  operator  of  such  a  machine  does  not 
come  within  the  terms  of  Section  302.010(1)  which  defines  a  "chauf¬ 
feur"  because  It  Is  not  used  for  hauling  persons  or  property  and, 
therefore,  such  operator  Is  not  required  to  have  a  chauffeur's  license. 

Section  302.010(13)  provides: 

"(13)  'Operator',  every  person,  other 
than  a  chauffeur,  who  Is  In  actual  phys¬ 
ical  control  of  a  motor  vehicle  upon  a 
highway;  ..." 

Section  302.010(9)  provides: 

"(9)  'Motor  vehicle',  any  self-propel¬ 
led  vehicle  not  operated  exclusively 
upon  tracks ;  .  .  . " 

It  Is  our  view  the  machine  you  describe  Is  a  motor  vehicle 
under  Section  302.010(9),  RSMo  I969  and  an  operator  of  such  machine 
on  a  public  highway  Is  required  to  have  a  license  as  an  operator 
under  Chapter  302,  RSMo  unless  otherwise  exempt. 

Section  302.020,  RSMo  1969,  provides: 

"1.  It  shall  be  unlawful  for  any  person, 
except  those  expressly  exempted  by  section 

302.080,  to: 

"(1)  Operate,  as  a  chauffeur,  any  vehicle 
upon  any  highway  In  this  state  unless  he 
has  a  valid  license  as  a  chauffeur  under 
the  provisions  of  this  chapter; 

"(2)  Operate,  other  than  as  a  chauffeur, 
any  motor  vehicle,  except  farm  tractor, 
upon  any  highway  of  this  state  unless  he 
has  a  valid  license  as  an  operator  under 
the  provisions  of  this  chapter.  Any  per¬ 
son  holding  a  valid  chauffuer's  license 
shall  not  be  required  to  procure  an  op¬ 
erator's  license;  ..." 

Section  302.080,  RSMo  I969  exempts  certain  persons  from  the 
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requirements  of  being  licensed  under  Chapter  302,  including: 

"(1)  Any  person  while  driving  or  oper¬ 
ating  any  road  machine,  farm  tractor,  or 
Implement  of  husbandry  temporarily  op¬ 
erated  or  moved  on  a  highway;  ..." 

A  farm  tractor  is  defined  in  Section  302.010(6),  RSMo  as 
follows ; 

"(6)  'Farm  tractor’,  every  motor  vehicle 
designed  Eind  used  primarily  as  a  farm 
implement  for  drawing  plows,  mowing 
machines  and  other  implements  of  hus¬ 
bandry  ;  .  .  . " 

The  term  "road  machine"  is  not  defined  by  statute.  We  believe 
that  such  term  clearly  refers  to  machinery  used  in  construction  or 
repairing  roads  and  highways. 

The  term  "Implement  of  husbandry"  as  used  in  Section  302.080, 
supra,  is  not  defined  by  statute.  In  Nelson  v.  Fightmaster, 

P.  213,  ^  Okla.  38,  the  court  held: 

"...  Implements  of  husbandry  within  the 
meaning  of  an  exemption  statute  exempting 
all  Implements  of  husbandry  used  upon  the 
homestead  does  not  Include  a  well  drill 
and  a  derrick,  which  is  used  for  hire  and 
only  occasionally  on  the  farm." 

The  term  only  includes  such  Implements  as  are  required  or  used  by 
the  farmer  in  conducting  his  own  farming  operations. 

It  is  our  view  that  the  motor  vehicle  in  question  is  not  a 
road  machine,  farm  tractor  or  Implement  of  husbandry  and  does  not 
come  within  the  exemption  provisions  of  Section  302.080,  supra,  and 
the  person  operating  such  machine  is  not  exempt  from  being  licensed 
as  an  operator. 

Under  Section  302.060,  RSMo  1969 >  a  license  shall  not  be 
Issued  to  any  person  as  an  operator,  who  is  under  the  age  of  sixteen. 

CONCLUSION 


It  is  the  opinion  of  this  office  that: 
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1.  A  person  operating  construction  equipment  (not  a  road 
machine  or  an  Implement  of  husbandry)  on  a  public  highway  Is  re¬ 
quired  to  have  a  license  as  an  operator  under  Chapter  302,  RSMo 
1969 1  but  Is  not  required  to  have  a  chauffeur’s  license. 

2.  A  person  must  be  sixteen  years  of  age  before  he  can  be 
licensed  under  Chapter  302  as  an  operator  of  such  construction 
equipment  on  the  public  highways. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


V  Very  truly  y^d««s , 

JOHN  C.  DANPORTH 
Attorney  General 
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AiiSvered  by  Klaffenbach 


March  17>  1970 


OPINION 


Honorable  William  J.  Esely 
Prosecuting  Attorney 
P.O.  Box  hlO 
Bethany,  Missouri  64424 

Dear  Mr.  Eaely: 

This  letter  is  in  response  to  your  opinion 
the  following  question: 

”l  have  a  question  concerning  the  uniform 
allowance  now  provided  for  sheriffs  and 
their  deputies. 

"Your  office  recently  ruled  that  if  the 
County  Court  allows  this  for  one  deputy 
or  for  the  Sheriff,  it  cannot  disallow  it 
for  other  deputies. 

"My  question  is,  if  the  County  Court  is 
willing  to  allow  only  one  monthly  allowance 
and  there  is  a  sheriff  and  one  deputy  in 
the  county,  can  the  sheriff  execute  a  written 
waiver  of  his  allowance?  Our  sheriff  is 
willing  to  buy  his  own  uniforms  and  waive 
his  allowance. 

"Will  you  please  advise  whether  this  written 
waiver  by  the  sheriff  would  be  consistent 
with  the  law." 

Section  57.295,  V.A.M.S.,  which  was  contained  in  House  Bill 
No.  264  of  the  75th  General  Assembly  provides: 

"In  each  county  of  this  state  the  sheriff 
and  each  full-time  deputy  sheriff  shall  re¬ 
ceive  twenty-five  dollars  per  month,  as  a 
uniform  allowance,  to  be  paid  to  him  monthly 
out  of  the  county  treasury  at  the  discretion 
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of  the  county  court.  This  allowance  shall 
apply  only  to  sheriffs  and  deputy  sheriffs 
who  wear  an  official  uniform  in  performance 
of  their  duty.” 

In  our  Opinion  No.  ^32,  dated  October  10,  1969*  to  Holman, 
we  held  that  this  allowance  was  a  reimbursement  allowance.  In 
Opinion  No.  109,  dated  January  9>  1970,  to  Pruneau,  we  held  that 
the  county  court  has  the  discretion  to  determine  whether  or  not 
such  allowances  shall  be  made,  but  does  not  have  the  authority 
to  vary  the  amount  of  the  monthly  allowance  from  that  fixed  by 
the  act  or  to  provide  the  allowance  for  one  such  officer  to  the 
exclusion  of  the  other  such  officers.  We  are  enclosing  copies  of 
both  opinions. 

Under  the  circumstances  that  you  present,  we  see  no  problem 
in  the  sheriff  waiving  such  a  reimbursement  allowance;  and  in  our 
view,  his  written  waiver  would  not  be  inconsistent  with  the  pro¬ 
visions  of  the  law  or  the  legislative  Intent. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Encs:  Opinion  No.  432,  Holman,  IO/IO/69 
Opinion  No.  109*  Pruneau,  1/9/70 
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COUNTIES; 
COUNTY  COURTS: 
NEWSPAPERS : 


A  county  of  the  third  class  in  vrtiich  there 
is  more  than  one  qualified  newspaper  is  not 
required  to  award  the  printing  of  the  county 
financial  statement  on  competitive  bids. 


April  21,  1970 


OPINION  NO.  232 


Honorable  Lowell  McCuskey 
Prosecuting  Attorney 
Osage  County  Courthouse 
Linn,  Missouri  6505I 

Dear  Mr.  McCuskey; 


FI  LED 


This  is  to  acknowledge  receipt  of  your  request  for  a  formal 
opinion  from  this  office  which  reads  as  follows: 

"Is  a  county  of  the  third  class  in  which 
there  is  more  than  one  qualified  newspaper 
required  to  award  the  printing  of  the  co\inty 
financial  statement  on  competitive  bids?" 

In  regard  to  your  request.  Section  5O.80O,  RSMo  1959  as 
amended  by  Laws  of  1969^  reads  in  part  as  follows; 

"1.  On  or  before  the  first  Monday  in  March 
of  each  year,  the  county  court  of  each  county 
shall  prepare  and  publish  in  some  newspaper 
of  general  circulation  published  in  the 
county,  if  there  is  one,  and  if  not  by  notices 
posted  in  at  least  ten  places  in  the  county, 
a  detailed  financial  statement  of  the  county 
for  the  year  ending  December  thirty-first, 
preceding. " 

In  Op.  Atty.  Gen.  No.  71,  Pinnell,  2-7-55,  this  office  has 
previously  advised  that  the  county  court  is  authorized  under 
Section  50.800,  RSMo  1959  as  amended  by  Laws  of  19^9,  to  publish 
the  county  financial  statement  at  the  county's  expense  in  only 
one  newspaper  of  general  circulation  published  in  the  county. 
(Copy  attached). 

Altho\igh  there  is  no  provision  in  Section  5O.80O,  RSMo  1959 
as  amended  by  Laws  of  19^9,  in  regard  to  selection  of  a  newspaper 
for  such  publication.  Section  493.030,  RSMo  1959  as  amended  by 
Laws  of  1969,  provides  in  part  that  "When  any  .  .  .  notice  shall 
be  published  in  any  newspaper  .  .  .  for  any  coxinty  or  for  any 
public  officer  on  account  of,  or  in  the  name  of  any  county  .  .  ." 
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there  shall  not  be  charged  or  allowed  a  higher  rate  than  therein 
specified.  In  addition.  Section  493-04o,  RSMo  1959?  reads  as 
follows ; 


"in  procuring  the  publication  of  any  law, 
proclamation,  advertisement,  order  or 
notice,  as  in  section  493*030  mentioned,  the 
public  officers  shall  accept  of  the  most 
advantageous  terms  that  can  be  obtained, 
not  exceeding  the  rates  limited  in  said 
section. " 

It  was  held  in  Op.  Atty.  Gen.  No.  71,  Holman,  7-1??- 56,  that 
the  publication  of  the  financial  statement  required  by  Section 
50.800  is  included  within  the  meaning  of  Section  493.030,  RSMo 
1959  as  amended  by  Laws  of  I969,  (copy  attached).  It  is  submitted 
therefore  that  the  question  arises  as  to  whether  public  officers 
in  procuring  publication  under  Section  493*030,  at  the  most  advan¬ 
tageous  terms  that  can  be  obtained,  not  exceeding  the  rates  limited 
in  said  section,  requires  that  competitive  bids  be  taken. 

In  the  case  of  State  ex  rel.  Shartel  v.  Westhues,  9  S.W.2d  6l2, 
the  contention  was  made  that  the  Secretary  of  State  should  be  en¬ 
joined  and  restrained  from  arbitrarily  awarding  a  contract  to  a 
newspaper  for  the  publication  of  a  proposed  constitutional  amend¬ 
ment  at  the  maxim\im  rate  specified  in  Section  10402,  R.S.  1919, 
the  predecessor  to  Section  493*030,  RSMo  1959  as  amended  by  Laws 
of  1969*  One  of  the  arguments  made  was  that  the  language  of  Sec¬ 
tion  10402,  R.S.  1919,  "that  the  officer  shall  accept  the  most 
advantageous  terms  that  can  be  obtained",  required  that  the  print¬ 
ing  be  awarded  to  the  lowest  and  best  bidder.  In  rejecting  this 
argument,  the  court  said  at  page  619: 

"The  legislative  department  has  intrusted 
to  an  administrative  officer  the  right  and 
duty  to  exercise  his  discretion  in  determin¬ 
ing  what  terms  are  'most  advantageous,'  and 
up  to  this  time  the  General  Assembly  has 
seen  fit  neither  to  define  what  it  means  by 
the  words  'Most  advantageous  terms'  nor  to 
rebuke  any  secretary  of  state  for  the  manner 
in  which  he  has  exercised  such  discretion  in 
the  past . " 

The  court  further  held  that  the  acts  of  the  secretary  of 
state  in  proposing  to  designate  a  newspaper  in  each  county  of  the 
state  and  in  the  city  of  St.  Louis  for  publication  of  the  consti¬ 
tutional  amendments  without  taking  or  receiving  competitive  bids 
for  such  publications  did  not  amount  to  fraudulent  conduct  or  an 
abuse  of  official  discretion  as  to  give  to  the  courts  the  right 
to  control  the  discretion  of  the  secretary  of  state. 
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In  view  of  the  above,  it  is  our  belief  that  the  county  court 
in  procuring  publication  of  the  county  financial  statement  under 
Section  493.030,  RSMo  1959  as  amended  by  Laws  of  1969,  at  the 
most  advantageous  terms  that  can  be  obtained,  not  exceeding  the 
rates  limited  in  said  section,  is  not  required  to  take  competitive 
bids . 

CONCLUSION 


A  county  of  the  third  class  in  which  there  is  more  than  one 
qualified  newspaper  is  not  required  to  award  the  printing  of  the 
county  financial  statement  on  competitive  bids. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  B.  J.  Jones. 


.  Very  truly  yours , 


JOHN  C.  DANFORTH 
Attorney  General 


enclosures : 

Op.  No.  71,  Pinnell,  2-7-55 
Op.  No.  71,  Holman,  7-12-56 
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PUBLIC  FUNDS:  A  deputy  magistrate  clerk  of  a  third 

MAGISTRATE  CLERK:  class  county  who  loses  public  funds 

DEPUTY  MAGISTRATE  CLERK:  in  his  possession  is  primarily  liable 

for  the  loss .  In  the  event  of  his 
default  in  payment  his  surety  is  liable  for  said  loss.  Liability 
for  the  loss  of  the  public  funds  also  lies  with  the  magistrate  clerk 
and  his  surety. 


OPINION  NO.  233 


July  1,  1970 


Honorable  James  N.  Foley 
Prosecuting  Attorney 
Macon  County  Court  House 
Macon,  Missouri  63552 

Dear  Mr.  Foley: 

This  Is  In  reply  to  your  request  for  an  official  opinion  from 
this  office  In  answer  to  the  following  questions: 

1.  Of  the  following  persons  who  Is  to 
bear  the  loss  of  the  $3,493.00  allegedly 
stolen  from  the  possession  of  the  deputy 
magistrate  clerk  of  Macon  County? 

a.  The  Probate-Magistrate  Judge? 

b.  The  Probate-Magistrate  Clerk? 

c.  The  Deputy  Magistrate  Clerk? 

d.  The  County  of  Macon? 

e.  The  securities  on  the  bond  for 

the  above  mentioned  persons? 

You  state  that  the  Magistrate  Clerk  has  given  a  bond  provided 
for  In  Section  483.025,  RSMo  1959. 

Under  Chapter  483,  RSMo  1959,  dealing  with  Clerks  of  Courts  of 
Record  and  Court  Records,  Section  483.025,  RSMo  1959,  provides  as 
follows : 


"Every  clerk,  before  he  enters  on  the 
duties  of  his  office,  shall  enter  into 
bond,  payable  to  the  state  of  Missouri, 
with  good  and  sufficient  securities,  who 
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shall  be  residents  of  the  county  for  which 

the  clerk  is  appointed  or  ^ 

sum  not  less  than  five  thousand  dollars, 
except  as  otherwise  provided  by  law,  the 
amount  to  be  fixed  and  the  bond  to  be  ap¬ 
proved  by  the  court  of  which  he  is  clerk, 
or  by  a  majority  of  the  Judges  of  such 
court,  in  vacation. 


"2.  The  bond  shall  be  conditioned  that  he 
will  faithfully  perform  the  duties  of  his 
office,  and  pay  over  all  the  moneys  which 
may  come  to  his  hands  by  virtue  of  his 
office,  and  that  he,  his  executors  or 
administrators,  will  deliver  to  his  suc¬ 
cessor,  safe  and  undefaced,  all  books, 
records,  papers,  seals,  apparatus  and 
furniture  belonging  to  his  office.” 


Section  476.010,  RSMo  1959,  provides  that  magistrate  courts 
are  "Courts  of  Record." 

Furthermore,  Section  483 *485,  Mo.  1967  Supp.,  dealing  with 
magistrate  courts  states  in  part  as  follows; 


".  .  .Before  entering  upon  the  duties  of 
his  office,  the  clerk  and  deputy  clerk 
shall  enter  into  a  bond  to  the  state  of 
Missouri,  with  good  and  sufficient  sure¬ 
ties,  to  be  approved  by  the  magistrate, 
in  the  sum  of  one  thousand  dollars,  con¬ 
ditioned  that  he  will  faithfully  discharge 
all  of  the  duties  of  his  office;  which 
bond  shall  be  filed  and  recorded  in  the 
office  of  the  county  clerk  of  the  county. 
In  the  event  a  surety  bond  is  given  by 
a  surety  company  authorized  to  do  busi¬ 
ness  in  this  state,  the  cost  thereof  shall 
be  paid  by  the  state  from  the  magistrate 
fund  upon  the  requisition  of  the  magis¬ 
trate  .  For  breach  of  any  of  the  con¬ 
ditions  of  such  bond  suit  may  be  brought 
as  upon  other  penal  bonds.  Any  magis¬ 
trate  or  clerk  of  the  magistrate  court 
falling  or  refusing  in  his  receipts  for 
fees  to  give  an  itemized  account  of  such 
charge,  with  date,  shall  upon  conviction 
be  deemed  guilty  of  a  misdemeanor.  In 
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all  counties  where  magistrates  organize 
into  a  court  with  divisions  there  shall 
be  but  one  clerk  of  the  magistrate  court 
who  may  act  as  clerk  for  one  of  the  mag¬ 
istrates  .  There  shall  not  be  more  than  one 
deputy  clerk  for  each  magistrate  and  all 
deputies  shall  be  under  the  direction  of 
the  clerk  but  shall  be  appointed  by  the 
court . " 

Each  of  these  bonds  is  conditioned  among  other  things  on  the 
faithful  discharge  of  all  the  duties  of  the  bonded  official. 

Section  J^83. 075(1),  RSMo  1959,  sets  out  the  duties  of  clerks 
of  courts  of  record.  It  provides  in  part: 

"1.  Every  clerk  shall  record  the  Judgments, 
rules,  orders  and  other  proceedings  of  the 
court,  and  make  a  complete  alphabetical  index 
thereto;  issue  and  attest  all  process  when 
required  by  law  and  affix  the  seal  of  his 
office  thereto,  or  if  none  be  provided,  then 
his  private  seal;  keep  a  perfect  account  of 
all  moneys  coming  into  his  hands  on  account 
of  costs  or  otherwise,  and  punctually  pay 
over  the  same . ” 

Section  ^38.080,  RSMo  1959,  provides: 

"Every  clerk  may  appoint  one  or  more  dep¬ 
uties,  to  be  approved  by  the  Judge  or 
Judges,  or  a  majority  of  them  in  vacation, 
or  by  the  court,  who  shall  be  at  least 
seventeen  years  of  age  and  have  all  other 
qualifications  of  their  principals  and  take 
the  like  oath,  and  may  in  the  name  of  their 
principals  perform  the  duties  of  clerk;  but 
all  clerks  and  their  sureties  shall  be  re¬ 
sponsible  for  the  conduct  of  their  deputies." 

In  the  case  of  State  of  Missouri,  to  the  use  of  the  City  of 
St.  Louis  V.  Thornton,  8  Mo.App.  27  (1897),  the  plaintiff  sued  defen- 
dant  and  the  sureties  on  his  official  bond  for  defendant's  failure  to 
pay  over  all  the  fees  for  which  he  was  responsible.  The  court  held 
that  where  the  statute  makes  it  the  duty  of  the  clerk  to  pay  over  to 
the  county  treasurer  all  public  funds  in  his  possession,  his  failure 
to  do  so  is  a  breach  of  his  bond  for  the  faithful  discharge  of  his 
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duties,  and  the  sureties  on  his  bond  are  concluded  by  the  order  of  the 
court . 


Opinion  No.  49,  Issued  by  the  Attorney  General  on  January  20, 
1951,  and  enclosed  herewith,  holds  that  a  custodian  of  public  funds 
Is  liable  as  an  Insurer  for  any  loss  thereof.  Furthermore,  In  that 
opinion  It  was  held  that  "If  for  any  reason  he  [officer  In  question] 
should  default,  the  sureties  on  his  bond  could  be  held  liable  to 
make  good  the  loss." 

In  the  case  of  State  ex  rel.  Courtney  v.  Callaway,  237  S.W. 
173,  208  Mo.App.  447  (K.C.  Ct.Apps.  1922),  the  court  held  that 
where  funds  come  Into  the  hands  of  the  clerk  In  his  official 
capacity,  "he  may  be  held  liable  as  an  Insurer  of  the  funds." 
Furthermore,  where  the  funds  were  received  and  held  by  the  clerk 
as  part  of  his  official  duties,  the  bond  Is  valid. 

Therefore,  the  Deputy  Clerk  Is  primarily  liable  as  custodian 
of  the  funds  In  question.  In  the  event  the  Deputy  Clerk  defaults  In 
payment,  his  sureties  are  liable.  Furthermore,  since  the  Probate- 
Magistrate  Clerk  appointed  the  Deputy  Magistrate  Clerk,  the  Probate- 
Magistrate  Clerk  along  with  his  surety  Is  ultimately  liable  for  the 
conduct  of  his  deputy.  In  view  of  the  fact  that  the  bonds  of  the 
deputy  magistrate  clerk  auid  magistrate  clerk  are  at  least  $6,000.00 
($1,000.00  minimum  for  the  deputy  clerk  under  Section  483.485  and 
$5j000.00  minimum  for  the  magistrate  clerk  under  Section  483.025), 
an  amount  greatly  In  excess  of  the  alleged  shortage,  we  believe  It 
unnecessary  to  determine  whether  the  magistrate  Judge  could  be  held 
liable  for  such  loss. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  when  cash  from  fines 
and  costs  In  magistrate  county  were  allegedly  stolen  from  the  desk 
of  the  deputy  magistrate  clerk: 

1.  The  Deputy  Magistrate  Clerk  Is  primarily  liable  for 
the  loss  of  such  public  funds.  In  the  event  of  his  default  in 
payment,  his  surety  Is  liable  for  loss  In  the  amount  of  the  bond 
extended  by  such  deputy  clerk. 

2.  The  magistrate  clerk  Is  also  liable  for  such  loss  of 
public  funds.  In  the  event  of  default  In  payment  by  such  clerk, 
his  surety  Is  also  liable  for  such  loss  In  the  amount  of  the  bond 
executed  by  the  magistrate  clerk. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  Harvey  M.  Tettlebaum 


Attorney  General 

Op.  No.  49 

•»  T  e-n  yr*  w  w 


Answer  by  letter-Ashby 


March  23,  1970 


OPINION  LETTER  NO.  23^ 


Honorable  Charles  S.  Broomrield 
State  Representative,  District  87 
*1801  North  Lister 
Kansas  City,  Missouri  64119 

Dear  Repiresentatlve  Bro(»nfleld: 


This  letter  is  written  to  answer  your  Inqulx^  whether  there 
Is  a  conflict  between  Section  71.1^0  and  Section  89.080,  V.A.M.S. 
and  the  above  statutes'  application  regarding  the  Board  of  Adjust- 
nent  under  your  ordinance. 


Section  71.150  of  the  Revised  Statutes  of  Missouri,  1959, 
reads.  In  pertinent  parte,  as  follows: 

"Property  qualifications  for  officers  pro¬ 
hibited. — No  property  quariflcation  shall  be 
required  of  any  person  to  render  hln  eligible 
to  any  office  in  any  city  or  Incorporated 
town . " 


Section  89.080,  RSMo  1959,  reads  as  follows: 

"Such  local  legislative  body  shall  provide  for 
the  appolntraent  of  a  board  of  adjustment,  and 
In  the  regulations  and  z^estrlctlons  adopted 
pursuant  to  the  authority  of  sections  89.010 
to  89.140  may  provide  that  the  said  board  of 
adjustment  may  determine  and  vary  their  ap¬ 
plication  In  harmony  with  their  general  pur¬ 
pose  and  intent  and  in  accordance  with  general 
or  specific  rules  therein  contained.  The 
board  of  adjustment  shall  consist  of  five 
members,  who  shall  be  freeholders.  The  mem¬ 
bership  of  the  first  board  appointed  shall 
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serve  respectively,  one  for  one  year,  one  for 
two  years,  one  for  three  years,  one  for  four 
years ,  and  one  for  five  years ,  Thereafter 
members  shall  be  appointed  for  terms  of  five 
years  each.  All  members  shall  be  removable 
for  cause  by  the  appointing  authority  upon 
written  charges  and  after  public  hearings. 

Vaeatncles  shall  be  filled  for  the  unexplred 
term  of  any  member  whose  term  becomes  vacant. 

The  board  shall  elect  Its  own  chairman  who 
shall  serve  for  one  year.  The  board  shall 
adopt  rules  In  accordance  with  the  provisions 
of  any  ordinance  adopted  pursuant  to  sections 
89*010  to  89.140.  Meetings  of  the  board  shall 
be  held  at  the  call  of  the  chairman  and  at  such 
other  times  as  the  board  may  detez*ralne.  Such 
chairman,  or  In  his  absence  the  acting  chair¬ 
man,  may  administer  oaths  and  compel  the  at¬ 
tendance  of  witnesses.  All  meetings  of  the 
board  shall  be  open  to  the  public.  The  board 
shall  keep  minutes  of  Its  proceedings ,  showing 
the  vote  of  each  member  upon  question,  or.  If 
absent  or  falling  to  vote.  Indicating  such 
fact,  and  shall  keep  records  of  Its  examina¬ 
tions  and  other  official  actions ,  all  of  which 
shall  be  Immediately  filed  In  the  office  of 
the  board  and  shall  be  a  public  record.  All 
testimony,  objections  thereto  and  rulings 
thereon,  shall  be  taken  down  by  a  reporter 
employed  by  the  board  for  that  purpose.*’ 

It  Is  a  recognised  rule  of  statutory  construction  that  statutes 
relating  to  the  same  subject  matter  must  be  considered  together 
even  though  the  statutes  may  be  found  In  different  chapters  and 
were  enacted  at  different  times.  (State  ex  rel.  Schwab  v.  Riley, 
(Mo.)  417  S.W.2d  1).  Section  71*150,  supra.  Is  a  general  statute 
and  Section  69*080,  supra.  Is  a  special  statute.  See  Watez*man  v. 
Chicago  Bridge  and  Iron  Works,  (Mo.)  41  S.V.2d  575,  577.  A  special 
statute  takes  precedence  over  a  general  statute.  Gross  v.  Merchants 
Produce  Bank,  (Mo.)  390  S.W.2d  591*  'There  Is  a  conflict  between 
Sections  71*150  and  Section  89.O8C,  supra.  Section  89.O8O  would 
govern  In  those  special  cases  where  It  Is  applicable  as  here  under 
the  facts. 

However,  for  your  Information,  the  planning  and  zoning  com¬ 
mission  authorized  by  your  ordinance  under  Section  2-51  la  appointed 
under  the  authority  of  Section  89*070,  FSMo  1959*  We  have  ruled  on 
the  validity  of  this  board  In  our  Opinion  No.  21  dated  January  12, 
1970,  Issued  at  your  request. 
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The  Board  of  Zoning  Adjustment  appointed  under  Section  2-56 
of  your  ordinance  Is  appointed  under  authority  of  Section  89.O8O. 
The  requirements  that  the  members  be  freeholders  la  perfectly  valid 
because  Section  89.080«  supra  (as  a  special  statute),  states  the 
Board  of  Adjustment  "shall  consist  of  five  members,  who  shall  be 
freeholders. " 

We  conclude  that  Section  2-56  of  the  ordinance  requiring  mem¬ 
bers  of  the  Board  of  Adjustment  to  be  freeholders  Is  valid. 

Yours  very  truly. 


JOHN  C.  DANPORTK 
Attorney  General 
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PUBLIC  WATER  SUPPLY  DISTRICTS:  Public  water  supply  districts  formed 
TAXATION  (EXEMPTIONS):  under  the  provisions  of  Section  2^1?.- 

010  to  2^7.220,  RSMo,  are  not  subject 
to  the  payment  of  property  taxes. 

OPINION  NO.  236 


May  1,  1970 


Honorable  Lowell  McCuskey 
Prosecuting  Attorney 
Osage  County  Court  House 
Linn,  Missouri  6505I 

Dear  Mr.  McCuskey: 

This  Is  In  response  to  your  request  for  an  official  opinion 
on  the  question  whether  Public  Water  Supply  Districts  formed  under 
the  provisions  of  Section  2^7.010  to  2^7.220,  RSMo  1959,  are  sub¬ 
ject  to  payment  of  property  taxes. 

Section  2^7.010  expresses  the  Intention  of  the  legislature  to 
make  available  conveniences  In  the  use  of  water  to  the  many  Inhabi¬ 
tants  of  the  state  now  denied  such  conveniences  and  thereby  promote 
health,  sanitation  and  the  public  welfare. 

Section  2^7.020,  RSMo,  states  that  such  districts  shall  be  pub¬ 
lic  corporations.  Under  Section  2^7.050,  RSMo,  these  public  corpora¬ 
tions  are  empowered  through  the  county  court  to  tax  all  taxable  property 
within  the  district.  Section  2i<7.120,  RSMo,  sets  forth  the  manner 
In  which  such  taxes  shall  be  levied  and  collected. 

Article  X,  Section  6  of  the  Constitution  of  Missouri  provides 
In  part : 


"All  property,  real  and  personal,  of  the  state, 
counties  and  other  political  subdivisions,  .  .  . 
shall  be  exempt  from  taxation;  ..." 

Article  X,  Section  15  of  the  Constitution  sets  forth  the  de¬ 
finition  of  the  term  "other  political  subdivision"  as  follows: 

"The  term  'other  political  subdivision,'  as  used 
In  this  article,  shall  be  construed  to  Include 
townships,  cities,  towns,  villages,  school, 
road,  drainage,  sewer  and  levee  districts  and 
any  other  public  subdivision,  public  corpora¬ 
tion  or  public  quasl-corporatlon  having  the 
power  to  tax." 
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Inasmuch  as  public  water  supply  districts  are  public  corpora¬ 
tions  having  the  power  to  tax,  they  are  political  subdivisions  as 
defined  In  the  Constitution. 

Section  137.100,  RSMo,  provides  that  land  and  other  property 
belonging  to  any  city,  county,  or  other  political  subdivision  In 
this  state  "shall  be  exempt  from  taxation  for  state,  county  or  lo¬ 
cal  purposes." 

These  constitutional  and  statutory  provisions  are  In  accord 
with  the  general  rule  that  public  property  and  the  various  Instru¬ 
mentalities  of  government  are  not  subject  to  taxation.  They  are 
also  In  accord  with  the  principal  stated  by  the  court  In  Normandy 
Consol.  School  Dlst.  of  St.  Louis  v.  Wellston  Sewer  Dlst.  of  St. 
Louis  County,  77  S.W.2d  ^77,  l.c.  ^78  (St .L.Ct . App .  193^)  that 
".  .  .to  require  public  funds  to  be  paid  out  for  taxes  would  neces¬ 
sarily  divert  such  funds  from  the  true  public  use  which  they  are 
otherwise  designed  to  serve.  ..." 

It  appears  therefore  that  the  exemption  from  taxation  accorded 
to  cities  and  counties  by  Section  137.100  applies  In  the  same  man¬ 
ner  and  to  the  same  degree  to  other  political  subdivisions  such  as 
public  water  supply  districts. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  public  water  supply  dis¬ 
tricts  fonned  under  the  provisions  of  Section  2^7.010  to  2^7.220, 
RSMo,  are  not  subject  to  the  payment  of  property  taxes. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


Yours  very  truly. 


^  X  W  MX  W  V^Xjr 


JOHN  C.  DANPORTH 


Attorney  General 
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Conunltteeinen  and  commltteewomen  of 
both  political  parties  are  not  qua¬ 
lified  to  serve  as  election  judges 
and  clerks  under  the  teinns  of  Section 
111.171,  V.A.M.S.,  1969-70  Cum.  Supp. 

opinion  no.  237 


Aor\l  T-7-: 

FIV 


Honorable  Ted  Salveter 
State  Representative 
District  142 

100^)  Woodruff  Building  \ 

Springfield,  Missouri  6^Qq6 

Dear  Representative  Salveter: 

This  letter  is  in  response  to  your  request  for  an  official 
opinion  of  this  office  on  the  following  question: 

"In  the  next  few  weeks  there  will  be  several 
city,  county,  state  and  other  elections,  par¬ 
ticularly  the  one  on  April  7,  1970.  A  ques¬ 
tion  has  arisen  whether  Committeemen  and  Com- 
mltteewomen  of  both  political  parties  are  now 
forbidden  to  work  as  Judges  and  clerks  under 
Section  111.170,  RSMo,  1969,  Sub-Section  1." 

Subsection  1  of  Section  III.I7I,  V.A.M.S.  1969-70  Cum  Supp. 
states  as  follows ; 

"1.  No  person  shall  be  qualified  to  act  as 
Judge  or  clerk  of  any  registration  or  election 
in  this  state  unless  he  is  legally  entitled  to 
vote  at  the  next  election  following  his  appoint¬ 
ment.  He  must  be  a  person  of  good  repute  and 
character  who  can  speak,  read  and  write  the 
English  language.  He  must  reside  In  the  pre¬ 
cinct,  ward,  township  or  election  district  for 
which  he  is  selected  to  act.  he  must  not  hold 
any  office  or  employment  under  the  United  States, 
the  state  of  Missouri,  or  under  the  county,  city, 
or  other  political  subdivision  Involved  In  the 
election  to  be  held  at  the  time  of  his  appoint¬ 
ment.  He  must  not  be  a  candidate  for  any  of¬ 
fice  at  the  next  ensuing  election  but  a  notary 
public  shall  not  be  disqualified  from  acting  as 
a  Judge  or  clerk." 


ELECTION : 
ELECTION  JUDGES: 
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Do  party  committeemen  "...  hold  any  office  .  .  .  under  .  .  . 
the  state  of  Missouri,  or  under  the  county,  city,  or  other  political 
subdivision  involved  in  the  election  to  be  held  at  the  time  of  his 
appointment.  .  .  ."? 

In  State  ex  rel.  Ponath  v.  Hamilton,  2^0  S.W.  ^^5  (Mo.  en  banc 
1922)  the  Court  concluded  that  an  election  for  party  committeemen 
involved  an  election  for  a  county  office  so  as  to  permit  an  election 
contest  under  Section  4896,  RSMo  1919 >  oow  Section  124.250,  RSMo 
1959: 

"We  conclude,  therefore,  not  from  Inference  or 
implication,  but  from  an  Interpretation  based 
upon  the  nature  and  purpose  of  the  statute 
creating  party  committeemen  and  the  uniform 
character  of  the  duties  devolving  on  them  as 
such,  regardless  of  whether  they  are  elected 
in  the  city  of  St.  Louis  by  wards  or  in  a  county 
be  townships,  that  they  are,  so  far  as  affects 
their  official  tenure  and  the  right  to  maintain 
and  establish  same,  county  officers;  and  hence 
vrlthln  the  purview  of  the  section  (4896,  R.  S. 

1919)  regulating  contested  elections."  at 
448 

Before  reaching  this  conclusion,  the  Court  had  pointed  out  that 
"The  law  specifies  the  terms  and  prescribes  the  powers  of  the  com¬ 
mitteemen.  This  exercise  of  power  characterizes  all  statutes  de¬ 
fining  public  officers.  ..."  W.  at  44?.  After  listing  the  statu¬ 
torily  imposed  duties,  the  Court  stated  as  follows: 

" .  .  .  It  is  therefore  from  the  nature  of  the 
duties  the  law  imposes  on  him  that  the  charac¬ 
ter  of  his  position  is  to  be  determined.  V/e 
have  shown  that  the  law  defines  the  duties  and 
that  their  performance  involves  the  discharge 
of  certain  functions  of  government.  This,  with¬ 
out  more ,  is  sufficient  to  authorize  the  classi¬ 
fication  of  such  a  committeeman,  if  not  as  a 
public  officer  in  the  full  sense  of  the  term, 
as  holding  a  position  analogous  thereto."  Id.  at 

447 

In  State  ex  rel.  Dav/son  v.  Falkenhainer ,  15  S.W. 2d  342  (Mo.  en 
banc  1929)  relator  argued  that  a  party  committeeman  elected  at  a 
primary  election  is  not  an  officer  so  that  the  statutes  applying 
to  election  contests  for  officers  do  not  apply.  The  Court  held 
that  the  election  of  a  ward  committeemen  in  the  City  of  St.  Louis 
was  an  election  of  a  public  officer: 
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"Notwithstanding  authorities  to  the  contrary, 
this  court  has  held  in  State  ex  rel.  Ponath 
V.  Hzunilton  (Mo.  Sup.)  2^0  S.W.  and  sup¬ 

ported  the  holding  by  authorities  from  other 
states,  that  a  political  conunl  tteeman  is  a  pub¬ 
lic  officer  within  the  purview  of  section  ^896, 

R.  S.  1919,  which  provides  for  election  con¬ 
tests.  In  that  case  this  court  cai’efully  an¬ 
alyzed  out  statutes,  and  pointed  out  the  parti¬ 
cular  provisions  which  place  certain  duties  and 
obligations  upon  the  political  conmitteenan , 
such  as  to  constitute  him  a  public  officer, 
holding  that  his  powers  are  a  matter  of  public 
concern.  While  his  official  duties  pertain  only 
to  the  management  of  the  affairs  of  his  party, 
still  they  affect  the  welfare  of  the  entire 
community  and  exercise  some  of  the  functions 
of  government.  It  is  Just  as  Important  that 
he  should  be  honestly  elected  as  any  official, 
the  exercise  of  whose  powers  and  authority 
affects  the  welfare  of  the  community.  Our 
statute,  in  creating  the  office  of  political 
committeeman,  provided  for  it  most  responsible 
functions,  whose  discharge  affects  the  general 
welfare."  at  3^3 

See,  also,  Noonan  v.  Walsh,  364  Mo.  1169  ,  273  S.v;.2d  195  (Dlv.  2, 
1954)  in  which  the  Court  stated  as  follows: 

"A  commltteewoman  is  elected  under  the  statutes 
enacted  by  the  General  Assembly  and  Is  charged 
with  the  duty  of  performing  certain  functions 
of  government.  State  ex  rel.  Ponath  v.  Hamilton, 

Mo.,  24o  S.W.  445,  and  is,  therefore,  a  'public 
officer.'  State  ex  rel.  Kayslng  v.  Ryan,  334 
Mo.  743,  67  S.W. 2d  983;  State  ex  rel.  Dawson  v. 
Palkenhanier,  321  Mo.  1042,  15  S.W. 2d  342.  And, 
since  an  election  contest  Involves  'the  title 
to  any  office  under  this  state'.  V.A.M.S.Const . 

Mo.  art.  5,  §  3,  appellate  Jurisdiction  of  the 
appeal  is  appropriately  in  this  court.  State 
ex  inf.  Barrett  ex  rel.  McCann  v.  Parrish,  307 
Mo.  455,  270  S.W.  688;  State  ex  rel.  Davidson  v. 

Caldwell,  310  Mo.  397,  276  S.W.  631;  Armantrout 
V.  Bohon,  Mo.App.,  157  S.W. 2d  530."  M.  at  196 

Based  on  the  Ponath ,  Falkeniianier  and  Noonan  cases  it  may  be 
concluded  that  for  the  purposes  of  an  election  contest  a  political 
committeeman  holds  a  public  office  under  the  state,  or,  more  speci¬ 
fically,  is  a  county  officer.  As  was  pointed  out  in  the  Falkenhainer 
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case,  the  purpose  behind  the  election  contest  statute  is  to  provide 
for  the  honest  election  of  officials  whose  powers  and  authority  af¬ 
fect  the  welfare  of  the  community. 

However,  in  the  case  of  State  ex  rel.  Wright  v.  Carter,  319 
S.W.2d  596  (Mo.  en  banc  1958),  the  Court  refused  to  find  that  party 
committeemen  were  candidates  for  a  "county  office"  for  the  purposes 
of  the  Corrupt  Practices  Act.  The  Court  distinguisned  the  Ponath 
case  on  the  ground  that  the  Corrupt  Practices  Act  was  penal  in  na¬ 
ture  and  therefore  must  be  given  no  broader  application  than  is  war¬ 
ranted  by  its  plain  and  unambiguous  terms.  Furthermore,  there  were 
"incongruities"  in  the  wording  of  the  statutory  sections  v/hich  were 
‘■persuasive"  that  the  legislature  did  not  intend  them  to  apply  to 
committeemen.  Id.  at  599* 

We  find  no  incongruities  in  the  wording  of  Section  III.I71 
which  are  persuasive  in  that  the  legislature  did  not  intend  Section 
111.171  to  apply  to  committeemen.  On  the  contrary,  we  believe  that 
if  party  committemen  are  "public  officers"  or  "county  officers"  for 
one  part  of  the  election  process,  i.e.,  challenges  to  their  election, 
they  also  hold  a  county  office  for  the  purposes  of  another  part  of 
the  election  process,  i.e.,  qualification  to  be  a  judge  or  clerk. 
Therefore,  we  conclude  that  party  committeemen  are  disqualified  un¬ 
der  Section  111.171  from  serving  as  election  judges  and  clerks. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  committeemen  and  cor.imlt- 
teewomen  of  both  political  parties  are  not  qualified  to  serve  as 
election  judges  and  clerks  under  the  terms  of  Section  III.I7I, 
V.A.M.S.,  1969-70  Cum.  Supp. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 
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1.  It  is  within  the  police  power  for  the 
state  to  enact  zoning  laws  restricting? 
the  use  of  property  when  reasonably 
necessary  for  the  promotion  of  public 
health,  safety,  morals  and  general  welfare. 
2.  That  if  such  law  is  necessary  for  the  promotion  of  the  public  health, 
safety,  morals  and  general  welfare,  it  does  not  constitute  the  taking  of 
private  property  without  due  process  of  law  in  violation  of  Article  i. 
Sections  10,  26,  27  and '28  of  the  Constitution.  3*  Whether  the  proposea 
act  creating  the  Missouri  Scenic  Rivers  System  is  reasonable  and  necessary 
for  the  promotion  of  the  public  health,  safety,  morals  and  general  wel¬ 
fare  depends  upon  the  facts  and  evidence  —  which  will  have  to  be  deter¬ 
mined  by  a  court . 


CONSTITUTIONAL  LAW: 
ZONING: 

SCENIC  RIVERS: 


OPINION  NO.  238 


April  7,  1970 


TfILi  . 

Honorable  Ted  Salveter 
State  Representative 
1^2nd  District 
1005  Woodruff  Building 
Springfield,  Missouri  65806 

Dear  Representative  Salveter: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"Attached  to  this  letter  is  a  copy  of  the 
proposed  'Missouri  Scenic  Rivers  Act'. 

I  am  sure  that  you  are  familiar  with  this 
movement  and  with  some  of  the  controversy 
surrounding  it.  I  am  not  concerned  with 
the  wisdom,  philosophy  or  logic  of  this 
proposed  law,  but  I  am  concerned  with  the 
Constitutionality  of  portions  of  it. 

"Section  3.  proposes  restrictions  upon 
the  use  of  land  bordering  certain  rivers 
in  the  nature  of  Zoning  regulations .  Its 
basic  purpose  is  to  forbid  the  building 
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of  any  new  structures  upon  this  land,  to 
preserve  its  natural  beauty.  Most  of  the 
land  Involved  is  probably  farm  land  and 
will  not  be  affected  by  this.  However, 
some  of  the  land  has  been  purchased  at  a 
high  cost  for  the  express  purpose  of 
building  and  developing.  If  this  were 
not  allowed,  it  would  involve  a  consid¬ 
erable  economic  loss  to  the  landowner. 

There  seems  to  be  no  specific  section  al¬ 
lowing  for  compensation  to  the  landowner 
in  such  a  situation. 

"I  would  appreciate  it  if  you  would  give 
me  an  opinion  concerning  whether  the  pro¬ 
posed  law  would  violate  Sections  10, 

26,  27  and  28  of  the  Constitution  of 
the  State  of  Missouri  or  any  other  Con¬ 
stitutional  provision  or  law." 

Sections  10,  26,  27  and  28  of  the  Constitution  to  which 
you  refer  are  found  in  Article  1  of  the  Constitution  of  Missouri, 
19^5.  They  relate  to  due  process  of  law  and  acquiring  property 
by  eminent  domain. 

You  enclose  a  copy  of  an  Initiative  Petition  which  you 
state  is  now  being  circulated  for  the  purpose  of  obtaining  sig¬ 
natures  to  be  submitted  to  the  vote  of  the  people  for  estab¬ 
lishment  of  a  Missouri  Scenic  Rivers  System. 

Section  1  states  that  this  act  may  be  cited  as  the 
"Missouri  Scenic  Rivers  Act". 

Section  2  states  its  purpose  as: 

"The  system,  as  defined  in  Section 
of  this  act,  shall  be  administered  for 
the  purpose  of  preserving  certain  scenic 
rivers  or  segments  thereof  in  a  free- 
flowing  and  unpolluted  state,  with  their 
adjoining  natural  shore  environment,  for 
the  permanent  enjoyment  of  primitive 
type  outdoor  recreation,  as  distinguished 
from  mass  recreational  development;  and 
for  the  purpose  of  preserving  the  wild¬ 
life,  outstanding  scenic,  recreational, 
ecological,  geological  and  other  natural 
features  along  these  Ozark  rivers  or 
segments  thereof,  all  for  the  health, 
morals,  education,  and  general  welfare 
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of  this  generation  and  all  succeeding 
generations;  however.  It  Is  not  the 
Intent  of  this  act  to  require  the  ac¬ 
quisition  of  lands  within  the  bound¬ 
aries  of  the  system." 

Section  of  the  act  describes  the  area  that  Is  to  be  within 
the  Missouri  Scenic  River  System,  designates  the  rivers  or  segments 
of  the  rivers  Included  In  the  system  and  which  Includes  300  hor¬ 
izontal  feet  of  the  bank  on  each  side  of  each  river  with  access 
points  which  the  administrator  may  acquire. 

Section  3  (2)  provides: 

"'Zoned  for  scenic  preservation':  zoned 
as  follows:  (a)  no  new  structure,  sign, 
billboard,  or  trailer  may  hereafter  be 
built  or  placed  there,  but  normal  re¬ 
pair  or  maintenance  of  existing  struc¬ 
tures  Is  permissible;  (b)  except  as 
explicitly  authorized  herein,  no  use 
may  be  made  of  any  such  lands  other 
than  cropping  or  pasturing  of  exist¬ 
ing  open  lands,  using  recognized  and 
generally  accepted  good  agricultural 
practices,  or  management  of  timber 
stands.  Including  timber  harvest,  through 
application  of  good  forest  management 
practices.  In  accordance  with  sections 
25^.010  to  25^.300,  R.S.  Mo.,  and  re¬ 
gulations  thereunder;  (c)  specifically, 
there  shall  be  no  dumping,  littering, 
or  excavation,  and  no  clear-cutting 
of  timber;  (d)  overhead  utility  lines 
or  other  public  uses  may  be  Introduced 
only  when  specifically  approved  In 
writing  by  the  administrator;  (e)  an 
existing  non-conforming  use  may  be  con¬ 
tinued,  subject  to  the  following  limi¬ 
tations  : 

(1)  It  may  not  be  enlarged  or  expanded 
1  n  any  way ; 

(11)  No  dumping,  littering,  refuse  burn¬ 
ing,  salvage  or  disposal  operation 
may  continue.  Any  unsightly  remains 
of  any  such  use  shall  be  removed  as 
soon  as  practicable  by  or  under  the 
direction  of  the  administrator,  who 
shall  have  the  right  to  enter  or 
cross  any  leuids  or  waters  for  such 
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purpose  at  any  reasonable  time. 

(f)  In  any  area  owned  by  the  State  Park 
Board  and  operated  as  a  State  park  of  the 
effective  date  of  this  act,  the  State 
Park  Board  may  continue  to  exercise  such 
powers  as  it  has  on  that  date .  Any  com¬ 
ponent  of  the  system  which  shall  become 
a  part  of  dny  state  park,  wildlife  refuge, 
or  similar  area  shall  be  subject  to  the 
provisions  of  this  act  and  the  laws  under 
which  the  other  areas  may  be  administered 
and  in  the  case  of  conflict  between  the 
provisions  of  these  laws  the  more  restric¬ 
tive  provisions  shall  apply. 

(3)  'Scenic  easement':  a  voluntary  agree¬ 
ment  between  the  administrator  and  the 
owner  or  occupant,  concerning  the  use  of 
the  land,  the  purpose  being  to  maintain 
and  enhance  the  natural  beauty  and  ap¬ 
pearance  of  the  Ismdscape.  A  scenic  ease¬ 
ment  may  not  permit  any  use  prohibited  by 
this  act.  A  scenic  easement  shall  not 
create  any  right  of  public  access  or  use 
without  the  express  consent  of  the  parties . 

A  scenic  easement  may  exceed  the  boundaries 
of  the  system." 

Section  8(1)  provides  in  part  that  "no  landowner  shall  be 
forced  to  give  up  title  to  landholdings  or  easement  interest  by 
reason  of  this  act." 

The  first  question  to  be  considered  is  the  effect  of  Article 
1,  Sectlom  10,  26,  27  and  28  of  the  Constitution  of  Missouri,  19^5. 
These  sections  deal  with  the  due  process  of  law  and  the  taking  of 
private  property  by  eminent  domain  without  compensation. 

The  principles  of  law  that  apply  to  the  law  of  Zoning  and 
Planning  must  be  applied  to  the  proposed  act,  since  it  involves 
the  authority  of  the  state  to  enact  zoning  laws. 

Zoning  laws  and  regulations  must  satisfy  the  due  process 
requirements  of  the  Constitution.  In  101  C.J.S.  §27,  Zoning  it 
is  stated: 


"Zoning  laws  and  regulations,  in  order 
to  be  valid,  must  meet  the  constitutional 
demands  of  due  process.  Generally  speaking, 
these  demands  are  met  if  such  laws  or 
regulations  bear  a  substantial  relation 
to  public  health,  safety,  morals,  or 
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general  welfare,  and  are  not  arbitrary 
or  unreasonable.  Conversely,  laws  or 
regulations  of  this  nature  are  uncon¬ 
stitutional,  either  generally  or  as 
applied  to  particular  property,  if  they 
bear  no  substantial  relation  to  public 
health,  saftey,  morals,  or  general  wel¬ 
fare,  or  are  arbitrary  and  unreasonable." 

Zoning  laws  and  regulations  must  also  comply  with  the 
constitutional  provision  regarding  the  taking  of  private  property 
without  compensation.  The  rule  is  stated  in  101  C.J.S.  §29,  Zoning 
as  follows : 


"Building  or  zoning  laws  and  regulations 
must  meet  the  demands  of  the  constitutional 
prohibition  against  the  taking  of  private 
property  for  public  use  without  just  com¬ 
pensation,  and  restrictions  which  are 
arbitrary  or  unreasonable  or  lacking  in 
any  substantial  relation  to  the  public 
health,  safety,  morals,  or  general  wel¬ 
fare  come  within  the  constitutional 
inhibition,  as  where  a  regulation  per¬ 
manently  so  restricts  the  use  of  pro¬ 
perty  that  it  cannot  be  used  for  any 
reasonable  purpose. 

"The  protection  accorded  by  this  con¬ 
stitutional  prohibition  is,  however, 

Qualified  by  the  police  power,  and 
reasonable  restrictions,  bearing  a 
substantial  relation  to  the  public 
health,  safety,  morals,  or  general  wel¬ 
fare,  imposed  in  the  exercise  of  the 
police  power,  do  not  fall  within  the 
constitutional  ban.  Where  premises  loc¬ 
ated  in  a  certain  zone  can  be  used  for 
a  certain  purpose  if  permission  is  ob¬ 
tained  therefor,  the  validity  of  the 
regulation  may  not  be  challenged  on  the 
theory  that  there  is  a  prohibition 
against  using  the  property  for  that 
purpose,  thus  constituting  a  taking  of 
property  without  compensation."  (Emphasis 
supplied) 

It  is  seen  from  these  constitutional  provisions  that  if  the 
zoning  law  is  reasonable  and  comes  within  the  police  power  of  the 
state,  it  does  not  violate  the  constitutional  provisions  providing 
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the  taking  of  property  without  Just  compensation  or  due  process  of  law. 

The  distinction  between  eminent  domain  and  the  police  power 
of  the  state  is  stated  in  29  C.J.S.  §6  as  follows: 

"It  has  been  said  to  be  difficult  to 
distinguish  consistently  between  the 
right  of  eminent  domain  and  the  police 
power,  so  that  they  have  sometimes  been 
confused;  however,  they  are  quite  dis¬ 
tinct,  although  analogous.  Briefly, 
eminent  domain  takes  property  because 
it  is  useful  to  the  public,  while  the 
police  power  regulates  the  use  of  pro¬ 
perty  or  impairs  rights  in  property  be¬ 
cause  the  free  exercise  of  these  rights 
is  detrimental  to  public  interest;  and 
the  police  power,  although  it  may  take 
property  does  not,  as  a  general  rule, 
appropriate  it  to  another  use,  but  des¬ 
troys  the  property,  while  by  eminent 
domain  property  is  taken  from  the  owner 
and  transferrea  to  a  public  agency  to  be 
enjoyed  by  the  latter  as  its  own.  More 
fully,  many  statements  of  the  distinction 
agree  to  the  effect  that  in  the  exercise 
of  eminent  domain  private  property  is 
taken  for  public  use  and  the  owner  is 
Invariably  entitled  to  compensation, 
while  the  police  power  is  usually  ex¬ 
erted  merely  to  regulate  the  use  and 
enjoyment  of  property  by  the  owner,  or, 
if  he  is  deprived  of  his  property  out¬ 
right,  it  is  not  taken  for  public  use, 
but  rather  destroyed  in  order  to  promote 
the  general  welfare,  and  in  neither 
case  is  the  owner  entitled  to  any  com¬ 
pensation  for  any  injury  which  he  may 
sustain,  for  the  law  considers  that 
either  the  injury  is  damnum  absque 
injuria  or  the  owner  is  sufficiently 
compensated  by  sharing  in  the  general 
benefits  resulting  from  the  exercise 
of  the  police  power. 

"Regulations  enacted  under  the  Inherent 
power  of  the  state  to  protect  the  lives 
and  secure  the  safety,  peace,  and  wel¬ 
fare  of  the  people  are  enacted  under 
the  police  power  and  do  not  constitute 
a  taking  under  the  power  of  eminent  do- 
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main,  althoup!:h  they  may  Interfere  with 
private  rlp-hts  without  provldlnp:  for  com- 
oensatlon.  Constitutional  provisions 
against  the  taking  of  private  property 
for  public  use  without  Just  compensation 
Impose  no  barrier  to  the  proper  exercise 
of  the  police  power;  uncompensated  obe¬ 
dience  to  a  regulation  enacted  In  the 
exercise  of  police  powers  for  purposes 
of  public  safety  or  welfare  does  not 
constitute  taking  or  damaging  property 
without  Just  compensation,  and  damage, 
loss,  or  Injury  from  a  valid  exercise 
of  the  police  power  gives  rise  to  no 
right  to  recover  compensation. 

"There  is  no  set  formula  to  determine 
where  regulation  ends  and  taking  begins; 
so,  the  question  depends  on  the  partic¬ 
ular  facts  and  the  necessities  of  each 
case,  and  the  court  must  consider  the 
extent  of  the  public  Interest  to  be 
protected  and  the  extent  of  regulation 
essential  to  protect  that  Interest. 

Thus,  police  regulations  must  be  reason¬ 
able,  and  the  legislature  cannot,  under 
the  guise  of  the  police  power.  Impose 
unreasonable  or  arbitrary  regulations 
which  go  beyond  that  power,  and  In 
effect  deprive  a  person  of  his  property 
within  the  purview  of  the  law  of  eminent 
domain,  as  by  depriving  the  owner  of  all 
profitable  use  of  the  property  not  per  se 
Injurious  or  pernicious,  restricting  the 
lawful  uses  to  which  the  property  can  be 
put  and  destroying  Its  value,  permanently 
so  restricting  the  use  of  the  property 
that  It  cannot  be  used  for  any  reasonable 
purpose,  or  completely  destroying  the 
beneficial  interest  of  the  owner. 

"The  legislature  may,  under  the  police 
power,  within  the  limitations  stated, 
and  without  infringing  constitutional 
Inhibitions  against  the  taking  of  pro¬ 
perty  without  compensation,  authorize 
the  abatement  of  a  nuisance  or  the  de¬ 
struction  of  property  constituting  It, 
or  both,  the  seizure  or  destruction  of 
property  having  an  unlawful  existence. 
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or  the  condemnation  or  forfeiture  of 
property  used  in  the  violation  of  law, 
and  make  other  reasonable  regulations 
to  promote  the  public  health  and  the 
general  welfare  of  the  community.  So, 
it  has  been  held  to  be  an  exercise  of 
the  police  oower,  rather  than  of  the 
right  of  eminent  domain,  to  forbid  the 
use  of  property  in  a  manner  hurtful  to 
the  health  and  comfort  of  the  community." 

The  general  rule  is  that  reasonable  zoning  especially 
where  it  is  comprehensive  is  constitutional  and  valid  as  a  public 
police  power  of  the  state.  Taylor  v.  Schlemmer,  353  Mo.  687, 

183  S.W.2d  913.  State  v.  Loesch,  I69  S.W.2d  675-  V,fe  find  these 
principles  of  law  are  to  be  applied  to  zoning  laws  and  regulations 
and  that  if  it  is  a  proper  zoning  law  it  does  not  violate  the 
provisions  of  Article  1,  Sections  10,  26,  27  and  28  of  the  Constitution, 
if  it  is  found  that  such  laws  are  necessary  for  the  promotion  of 
public  health,  safety,  morals  or  general  welfare  of  the  people. 

In  Deimeke  v.  State  Highway  Commission,  ^<4^4  S.W.2d  480, 
the  Supreme  Court  considered  the  constitutionality  of  a  statute 
enacted  by  the  legislature  providing  for  the  licensing  and  operation 
of  Junk  yards  within  1000  feet  of  certain  state  highways.  In 
discussing  the  question  of  the  authority  to  enact  zoning  laws 
under  the  police  power  the  court  states  l.c.  482: 

"[3]  It  now  is  well  established  that 
the  state,  in  the  exercise  of  its  police 
power,  may  restrict  the  use  of  property 
when  reasonably  necessary  for  the  pro¬ 
motion  of  the  public  health,  safety, 
morals  or  welfare,  'the  reason  and 
basis  underlying  such  decisions  being 
that  the  personal  and  property  rights 
of  the  individual  are  subservient  and 
subordinate  to  the  general  welfare  of 
society ,  and  of  the  community  at  large , 
and  that  a  statute  or  ordinance  which 
is  fairly  referable  to  the  police  power 
has  for  its  object  the  "greatest  good 
of  the  greatest  number."'  Bellerlve 
Inv.  Co.  V.  Kansas  City,  321  Mo.  969, 

13  S.W.2d  628,  634.  This  is  the  basis 
upon  which  zoning  laws  are  upheld.  State 
ex  rel.  Oliver  Cadillac  Co.  v.  Chris¬ 
topher,  317  Mo.  1179,  298  S.W.  720. 

Missouri  also  has  upheld  billboard  re¬ 
gulations  on  this  ground.  St.  Louis 
Gunning  Advertising  Co.  v.  City  of  St. 
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Louis,  235  Mo.  99,  137  S.W.  929;  Uni¬ 
versity  City  V.  Diveley  Auto  Body  Co., 

Mo.,  kll  S.W. 2d  107.  The  same  is  true 
with  respect  to  action  by  the  City  of 
St.  Louis  in  zoning  against  establish¬ 
ment  of  a  Junkyard.  City  of  St.  Louis 
V.  Friedman,  358  Mo.  681,  216  S.W. 2d 
475.  However,  the  courts  have  protected 
existing  nonconforming  uses  where  they 
did  not  constitute  a  nuisance.  Hoffman 
V.  Kinealy,  Mo.,  389  S.W. 2d  7^5." 

The  court  in  this  case  held  that  it  is  within  the  police 
power  of  the  state  to  license  and  regulate  Junk  yards  under  the 
general  welfare  of  the  state. 

Whether  a  zoning  law  is  reasonable  and  constitutional 
or  arbitrary  and  unreasonable  depends  on  careful  examination 
of  the  evidence  and  the  circumstances  in  each  case.  City  of 
Richmond  Heights  v.  Richmond  Hts.  M.  P.  B.  Ass'n  213  S.W. 2d  ^7, 
358  Mo.  70.  Women’s  Christian  Ass'n  of  Kansas  City  v.  Brown, 
190  S.W. 2d  900. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  It  is  within  the  police  power  for  the  state  to  enact 
zoning  laws  restricting  the  use  of  property  when  reasonably 
necessary  for  the  promotion  of  public  health,  safety,  morals 
and  general  welfare. 

2.  That  if  such  law  is  necessary  for  the  promotion 

of  the  public  health,  safety,  morals  and  general  welfare,  it  does 
not  constitute  the  taking  of  private  property  without  due  pro¬ 
cess  of  law  in  violation  of  Article  1,  Sections  10,  26,  27  and 
28  of  the  Constitution. 

3.  Whether  the  proposed  act  creating  the  Missouri 
Scenic  Rivers  System  is  reasonable  and  necessary  for  the  pro¬ 
motion  of  the  public  health,  safety,  morals  and  general  wel¬ 
fare  depends  upon  the  facts  and  evidence  —  which  will  have  to 
be  determined  by  a  court. 

The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  assistant.  Moody  Mansur. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 
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Answered  by  Klaffenbach 


April  3,  1970 


Honorable  Omer  H.  Avery 
State  Senator,  21st  District 
102  Troy  Building 
Troy,  Missouri  63379 

Dear  Senator  Avery: 

This  letter  is  in  response  to  your  opinion  request  concern¬ 
ing  Ordinance  No.  525  of  the  City  of  Fulton,  approved  March  5i 
1970,  and  dealing  with  the  parks  and  recreation. 

It  is  our  understanding  that  your  question  is  directed  to 
the  validity  of  the  ordinance  and,  in  particular,  as  to  whether 
the  ordinance  is  invalid  for  the  reason  that  four  members  of  the 
City  Council  are  constituted  voting  members  of  the  Commission  on 
Parks  and  Recreation  in  addition  to  nine  "cltlren"  members. 

We  will  address  ourselves  to  that  particular  question  and 
not  attempt  to  pass  upon  the  entire  ordinance  in  view  of  the 
apparent  necessity  for  an  early  reply  to  your  question. 

First  of  all,  we  note,  and  it  is  clear,  that  Section  90.010, 
RSMo  1959*  contains  general  provisions  with  respect  to  the  estab¬ 
lishment  of  city  parks  and  authorizes  the  governing  body  of  the 
city  to  acquire  such  property.  Likewise,  Section  77.1^0,  RSMo 
1959>  with  respect  to  third  class  cities  authorizes  the  governing 
bodies  of  such  cities  to  purchase,  improve  and  regulate  public 
parks . 

The  question  has  been  raised  concerning  whether  or  not  the 
provisions  of  the  ordinance  with  respect  to  the  city  council  mem¬ 
bers  acting  as  voting  members  is  in  violation  of  Section  90.520, 
RSMo  1959. 

Section  90.520,  RSMo  1959*  provides: 
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"when  any  Incorporated  city  or  town  shall 
have  decided  to  establish  and  maintain  pub¬ 
lic  parks  under  sections  90.500  to  90.570, 
the  mayor  of  such  city  shall,  with  the  approval 
of  the  legislative  branch  of  the  municipal 
government,  proceed  to  appoint  a  board  of 
nine  directors  for  the  same,  chosen  from  the 
citizens  at  large  with  reference  to  their  fit¬ 
ness  for  such  office,  and  no  member  of  the 
municipal  government  shall  be  a  member  of 
the  board."  CEmphasls  added) 

The  above  cited  section  relates  to  cities  having  lees  than 
30,000  population  and  second  and  third  class  cities.  It  Is  our 
understanding,  however,  that  although  the  City  of  Pulton  had  a 
park  board,  such  park  board  no  longer  exists  and  there  was  no  vote 
with  respect  to  a  tax  for  public  parks  under  Section  90.500. 
Although  obviously  the  underscored  portion  of  the  provisions  ex¬ 
pressly  excludes  members  of  the  municipal  government.  It  appears 
from  the  facts  that  we  have  here  that  we  are  not  concerned  with 
that  section. 


Recreation  systems  of  political  subdivisions  are  authorized 
by  the  provisions  of  Sections  64.750,  et  seq.  Section  64.765,  ^ 

RSMo  Supp.  1967,  provides:  ' * 


"The  governing  bodies  establishing  a  system 
of  public  recreation  may  conduct  the  same 
through  any  existing  board  or  body  or  may 
establish  a  separate  recreational  board  or 
commission,  or  park  and  recreational  board 
or  commission,  and  delegate  thereto  all 
administrative  powers  and  responsibilities 
of  the  governing  body  under  section  64.750 
to  64.780.  The  board  or  commission  shall 
consist  of  not  less  than  five  nor  more  than 
nine  persons.  Members  shall  be  appointed  by 
the  mayor  or  other  presiding  officer  of  each 
governing  body  subject  to  confirmation  by  a 
majority  vote  of  the  governing  body.  Members 
shall  serve  for  a  terra  of  five  years  or  until 
their  successors  are  appointed  and  qualified, 
except  that  members  first  appointed  shell  be 
appointed  for  such  terms  that  the  terms  of 
not  more  than  two  of  .the  members  shall  expire 
annually  thereafter.  Any  vacancy  shall  be 
filled  for  the  unexplred  term  In  the  same 
manner  aa  an  original  appointment.  Members 
of  the  board  shall  serve  without  pay.  Within 
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fifteen  days  after  their  appointment  they 
shall  meet  and  organize  by  selecting  one  of 
their  members  as  president  and  by  the  election 
of  such  other  officers  as  they  deem  necessary. 

Subject  to  the  approval  of  the  governing 
bodies,  they  shall  adopt  and  promulgate  the 
rules  and  regulations  for  the  conduct,  admini¬ 
stration  and  management  of  the  public  recreational 
program. " 

Section  64.750,  RSMo  Supp.  196? ,  containing  definitions,  states 
that  "governing  body”  includes  the  city  council.  Under  the  above 
quoted  Section  64.765,  the  governing  bodies  may  establish  a  system 
of  public  recreation  and  may  conduct  the  same  through  any  existing 
board  or  body  or  may  establish  a  separate  recreational  board  or 
commission  or  park  and  recreational  board  and  commission. 

We  take  this  to  mean  that  the  administrative  board  or  com¬ 
mission  designated  by  the  council  could  be  a  park  board  if  such  a 
board  had  been  created  under  the  provisions  of  Section  90-520, 
and  clearly,  if  there  were  such  a  board,  no  member  of  municipal 
government  could  be  a  member  of  such  board. 

The  alternate  provisions  of  Section  64.765  with  respect  to 
the  establishment  of  a  separate  board  or  commission  do  not  contain 
any  specific  provisions  prohibiting  a  member  of  the  municipal 
government  from  being  a  member  of  the  board.  We  note,  however, 
that  such  board  or  commission  shall  consist  of  not  more  than  nine 
persons  appointed  by  the  mayor  and  subject  to  confirmation  by  a 
majority  vote  of  the  city  council.  Vacancies  are  filled  in  the 
same  manner  as  original  appointments,  and  the  approval  of  the  city 
council  is  required  for  the  adoption  and  promulgation  of  rules  and 
regulations . 

In  State  ex  rel  Walker  v.  Bus,  135  Mo.  325,  the  Supreme  Court 
held  that  incompacibility  in  offices  existed  where  there  is "some 
conflict  in  the  duties  required  of  the  officers,  as  where  one  has 
some  supervision  of  the  other,  is  required  to  deal  with,  control, 
or  assist  him.”  Likewise,  in  State  ex  rel  Smith  v.  Bowman,  170 
S.W.  700,  l84  Mo.  App.  549  ( 1914 ) ,  the  Springfield  Court  of  Appeals 
held  at  l.c.  702  that  "it  is  against  public  policy  to  allow  a  body 
of  public  officials  having  the  appointive  power  to  fill  an  office 
to  appoint  one  of  their  own  number  to  such  office.” 

■  Thus,  we  conclude  that  a  member  of  the  city  council  cannot  be 
a  member  of  a  recreational  board  or  commission  or  park  and  re¬ 
creational  board  and  commission  established  under  Section  64.765. 

In  addition,  it  is  quite  clear  that  the  provisions  of  the 
ordinance  in  question  providing  for  thirteen  members  of  such 
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commission  is  in  direct  conflict  with  the  provisions  of  Section 
64.763  which  limits  the  membership  to  nine  persons. 

We  note  at  this  time  that  Section  64,780,  RSMo  Supp.  1967, 
provides : 


"The  provisions  of  Sections  64.750  to 
64.780  shall  not  in  any  way  repeal,  affect 
or  limit  the  powers  heretofore  or  hereafter 
granted  to  any  county,  city,  township,  vil¬ 
lage  or  school  district,  under  the  pro¬ 
visions  of  any  charter  or  by  law,  to  establish, 
maintain  and  conduct  parks  and  other  recrea¬ 
tional  grounds  and  public  recreation." 

As  we  stated  earlier,  the  city  council  has  the  authority  to 
establish  and  maintain  parks  pursuant  to  Sections  90.010  and 
77.140.  Under  these  sections,  the  city  council  has  no  power  to 
delegate  its  legislative  authority.  In  Ex  parte  Lockhart,  171 
S.W.2d  660,  350  Mo.  1220  (1943)*  the  Supreme  Court  held  that  a 
city  council  may  authorize  others  to  do  things  which  the  council 
might  properly,  but  cannot  understandingly  or  advantageously  do. 
However,  there  is  a  clear  distinction  between  legislative  and 
ministerial  powers  in  that  the  former  cannot  be  delegated  although 
the  latter  may.  Neill  v.  Gates,  54  S.W.  46o,  152  Mo.  585  (1899); 
State  ex  rel  Pritchard  v.  Waf^T  305  S.W. 2d  900  (1957). 

Inasmuch  as  certain  sections  of  the  ordinance  clearly  vest 
the  Commission  with  "legislative"  authority,  such  sections  violate 
these  fundamental  principles. 

We,  therefore,  are  of  the  opinion  that  the  ordinance  is 
defective  for  the  reasons  stated. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


cc:  Honorable  W.C.  MuiT>hy 
Mayor  of  Fulton 
City  Hall 

Fulton,  Missouri  6525I 
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A  person  may  file  for  election  as 
a  Committeeman  or  Commltteewoman 
and  also  file  an  additional  declara¬ 
tion  of  candidacy  for  another  state 
or  county  office. 


3,  1970 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County  Court  House 
P.  0.  Box  2^6 

Hillsboro,  Missouri  6^050 


Dear  Mr.  Weier: 

This  is  in  response  to  your  onlnlon  request  asking: 

’’May  a  qualified  person  file  a  declara¬ 
tion  of  candidacy  for  a  township 
committeeman,  or  commltteewoman ,  and 
an  additional  declaration  of  candidacy 
for  another  state  or  county  office, 
prior  to  the  same  primary  election." 

The  general  election  is  fixed  by  both  the  Constitution 
and  the  statutes  as  the  election  held  on  the  first  Tuesday 
following  the  first  Monday  of  November  in  even  numbered  years, 
Article  VIII,  Section  1,  Constitution  of  Missouri;  Section  1.025 
(3)  RSMo  1959.  Section  120.310  of  Senate  Bill  135  of  the 
Seventy-Fifth  General  Assembly  provides  primary  elections  shall 
be  held  on  the  first  Tuesday  after  the  first  Monday  of  August 
in  even  numbered  years.  By  law,  Committeemen  and  Commltteewomen 
are  chosen  at  the  August  primary  election.  See  Section  120.770, 
et  seq.  RSMo  1959  and  RSMo  1967  Supp,  The  first  sentence  of 
Section  120.370,  Senate  Bill  135,  Seventy-Fifth  General  Assembly 
provides,  "No  person  shall  file  a  written  declaration  of 
candidacy  for  more  than  one  office  to  be  filled  at  the  next 
general  election,  or  under  more  than  one  party  designation 
under  which  his  name  is  to  be  printed  on  the  official  ballot." 

Since  Committeemen  and  Committeewomen  are  not  chosen 
at  the  general  election,  there  is  no  prohibition  against  a 
person  filing  a  declaration  of  candidacy  for  the  committee 
and  a  declaration  of  candidacy  for  another  state  or  county 
office . 


PINION  NO.  2^46 


ELECTIONS: 
COMMITTEEMEN  AND 
COMMITTEEWOMEN : 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  a  person  may  file 
for  election  as  a  Committeeman  or  Commltteewoman  and  also 
file  an  additional  declaration  of  candidacy  for  another  state 
or  county  office. 

The  foregoing  opinion  which  I  hereby  aoprove  was  prepared 
by  my  Assistant,  Charles  A.  Blackmar. 


JOHN  C.  DANFORTH 
Attorney  General 


2 


April  20,  1970 


Answered  by  B.  J.  Jones 

OPimON  LETTER  NO.  249 


Mr.  0.  L.  Donahoe 
Executive  Secretary 
The  Public  School  Retirement 
System  of  Missouri 
Farm  Bureau  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Donahoe i 

This  letter  is  to  acknowledge  receipt  of  your  request  for 
an  opinion  from  this  office  in  regard  to  whether  the  Board  of 
Trustees  of  the  Retirement  System  has  the  authority  to  sign  a 
lease  for  office  space  suitable  for  the  operation  of  the  system 
and  to  make  payments  of  the  rental  for  the  office  space  as  pro¬ 
vided  for  in  the  lease. 

Subsection  19  of  Section  169.020,  RSMo  Supp.  IS/Sj ,  provides 
as  follows t 

"The  headquarters  of  the  retirement  system 
shall  be  in  Jefferson  City,  where  office 
space  suitable  for  the  operation  of  the 
system  shall  be  provided  by  the  board  of 
public  buildings." 

In  this  connection,  it  is  our  understanding  that  office 
space  has  been  provided  in  the  Farm  Bureau  Building  for  more 
than  four  years,  and  that  no  leases  have  been  executed  by  the 
System  and  no  rentals  have  been  paid  by  the  System. 

We  are  also  informed  that  in  the  Seventy-fifth  General 
Assembly,  House  Bill  No.  147  was  introduced  and  finally  passed. 
After  this  bill  had  been  finally  passed,  an  error  in  the  drafting 
of  the  bill  was  foimd,  and  because  of  this  error,  it  was  subse¬ 
quently  vetoed  by  the  Governor.  See  attached  letter  from  the 
Governor  to  the  Secretary  of  State  dated  August  19,  19^ •  Sub¬ 
section  19  of  Section  169.020  in  House  Bill  No.  147  provided  that 
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the  Board  of  Trustees  "shall  pay  any  rental  charges  on  the  office 
space  so  arranged  out  of  funds  accruing  to  the  system. " 

Our  attention  is  also  directed  to  a  letter  dated  March  10, 
1970,  from  the  Division  of  Planning  and  Construction  to  the  Retire- 
ment  System  enclosing  a  proposed  lease  agreement  between  the  Farm 
Bux^au  Federation  and  the  Retirement  System.  The  letter  indicates 
that  the  obligation  included  under  the  agreement  will  be  that  of 
the  Retirement  System  and  not  of  the  Board  of  Public  Buildings. 

The  letter  further  states  that  the  appropriations  committee  of 
the  House  of  Representatives  denied  the  request  for  funds  to  the 
Board  of  Public  Buildings  for  payment  of  obligations  under  this 
lease . 

Section  31  of  Article  III  of  the  Missouri  Constitution  pro¬ 
vides  that  all  bills  passed  by  both  houses  shall  be  presented  to 
and  considered  by  the  Governor,  and  within  fifteen  days  after 
presentation,  he  shall  return  them  to  the  house  of  their  origin 
endorsed  with  his  approval  or  accompanied  by  his  objections. 

Section  32  of  Article  III  of  the  Missouri  Constitution  further 
provides  that  every  bill  presented  to  the  Governor  and  returned 
with  his  objections  shall  stand  as  reconsidered  in  the  house  to 
which  It  Is  returned.  It  is  only  iidien  there  is  an  affirmative 
vote  of  two-thirds  of  the  elected  meinbers  of  each  house  in  favor 
of  the  measure  that  the  objections  of  the  Governor  are  overridden 
and  the  bill  becomes  law.  Thus,  the  failure  of  the  legislature 
to  take  fux^her  action  In  regard  to  the  Governor's  veto  of  House 
Bill  No.  147>  resulted  in  the  bill  not  becoming  law  and  Subsection 
19  of  Section  169.020,  RSNo  Siqpp.  I967,  Is  still  In  effect. 

It  is  our  view  that  Subsection  19  of  Section  I69.020,  RSMo 
Supp.  1967^  Is  still  In  legal  effect  auid  in  the  absence  of  any  new 
legislation,  the  Board  of  Trustees  does  not  have  authority  to  enter 
into  a  lease  with  the  Farm  Bureau  Federation  for  office  space  and 
to  make  payments  of  the  rental  for  the  office  space  as  provided 
for  in  the  lease. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wood 


March  25,  1970 


OPINION  LF.TTER  NO.  251 


Mr.  Joseph  Jr. 

Director  of  Parka 
Missouri  State  Park  Board 
P.  0.  Box  176 
120^  Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Jaeger : 

You  recently  Inquired  if  Section  111.121,  V.A.M.S.,  affects 
the  following:  buildings  or  facilities  under  the  Jurisdiction  of 
the  State  Park  Board : 

"1.  Buildings  and/or  facilities  leased  to  con¬ 
cessionaires  by  the  State  Park  Board? 

"2.  State  Park  Board  personnel  residences? 

"3.  State  Historic  Shrines  and  Bulldlrgs?" 

Section  111.121,  7.A.M.S.,  reads  as  follows: 

"The  county  clerk,  board  of  election  coranls- 
sloners,  or  other  proper  election  officials 
having  authority  over  any  general,  special  or 
local  election  may  designate  tax-supported 
public  buildings  to  be  used  as  polling  places, 
and  no  official  having  charge  or  control  of  any 
public  building  shall  refuse  to  permit  the  use 
of  tfie  bulldlnc  for  election  purposes." 

It  Is  ny  opinion  that  a  building  owned  by  the  State  of  Missouri 
but  properly  leased  by  the  State  Park  board  to  a  private  Individual 
or  corporation  Is  riot  a  "tax-supported  public  bulldlnr,”  within  the 
contemplation  of  Section  111.121  during  the  leased  period. 


Mr.  Joseph  Jaeger,  Jr. 


.  .'When  a  lease  ja  given  by  the  state  to 
an  Individual  or  private  corporation,  the  les¬ 
see  thereby  obtains  for  his  or  its  private  use 
certain  rights  and  privileges  in,  to  and  upon 
such  re.al  estate.  These  righto  and  privllegeo 
constitute  private  property  over  which  the  les¬ 
see  has,  and  may  exercise,  absolute  dominion 
and  ownership  within  the  limitations  of  his 
or  Its  lease.  .  .  .*.  .  ."  (Iron  County  v. 

State  Tax  Commission,  ^*37  S.W.2d  665,  6/0  (Mo. 
en  banc  1966)) 

It  Is  my  further  opinion  that  buildings  owned  by  the  State  of 
Missouri  and  usee  by  the  State  Park  hoard  solely  as  dwelling  houses 
or  residences  by  Its  employees  are  not  "tax-supported  public  build¬ 
ings"  wltliln  the  meaning  of  Section  111.121. 

.  .'.Manifestly  that  language  means  a  place 
exposed  to  the  public,  and  where  the  public 
gather  together  or  pass  to  and  fro,  and  the 
building  referred  to  means  a  public  one,  and 
belonging  to  or  used  by  the  public  for  the 
transaction  of  public  or  quasi  public  business, 
such  as  a  schoolhouse,  courthouse,  or  other 
similar  one.'.  .  ."  (State  ex  rel  Perguaon  v. 

Donnell,  163  S.W.2d  9^0,  (Mo.  en  banc 
19<»2)) 

Finally,  It  Is  my  opinion  that  historic  buildings  owned  by 
the  State  of  Missouri  and  controlled  by  the  State  Park  Board  for 
display  to  the  public  would  bo  "tax-supported  public  buildings"  as 
envisioned  by  Section  111.121. 


Yours  very  truly. 


JOHN  C.  DANPORTh 
Attorney  General 
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PLANNING  &  ZONING:  The  Cass  County  Planning  Commission 

COUNTY  PLANNING  &  ZONING:  may  not  Impose  regulations  or  require 

permits  with  respect  to  lands  used  or 
to  be  used  for  the  raising  of  crops  vrhich  may  Include  grassland.  This 
restriction  Is  applicable  v;lth  respect  to  land  used  or  to  be  used  for 
the  enumerated  purnoses  and  does  not  extend  to  land  devoted  to  other 
uses  although  ovmed  by  the  same  landowner.  The  county  court  may  not 
require  permits  on  the  construction  or  alteration  of  farm  buildings 
or  farm  structures.  In  determining  whether  to  regulate  the  construc¬ 
tion  or  alteration  of  a  particular  building  or  structure,  the  use  of 
the  building  or  residence  as  a  farm  building  or  farm  structure  must 
be  determined  by  examining  the  relationship  of  the  building  to  the 
farming  activities. 

OPINION  NO.  2  5^1 

October  6,  1970 


Honorable  Carl  D.  Gum 
Prosecuting  Attorney 
Cass  County  Court  House 
Harrisonville ,  Missouri  6^1701 


Dear  Mr.  Gum: 

In  your  recent  letter  you  requested  an  opinion  from  this  of¬ 
fice  with  respect  to  the  Interpretation  of  Section  6^,620,  RSMo 
1969.  You  indicated  therein: 

"We  have  particular  reference  to  the  following 
sentence  that  is  contained  In  this  section, 
which  is:  'The  provisions  of  Sections  6^4.510 
through  64.690  should  not  be  exercised  so  as 
to  Impose  regulations  or  to  require  permits 
with  respect  to  land,  used  or  to  be  used  for 
the  raising  of  crops,  orchards  or  forestry  or 
with  respect  to  the  erection,  maintenance, 
repair,  alteration  or  extension  of  farm  build¬ 
ings  or  farm  structures.'" 

With  regard  to  the  above  language,  you  asked  two  questions, 
the  first  of  which  is  as  follo^^rs : 

"Would  this  quoted  part  of  this  section  mean 
that  the  Cass  County  Planning  Commission  has 
no  Jurisdiction  to  apply  or  enforce  our  zoning 
regulations  on  any  land  in  the  county  used  or 
to  be  used  for  the  raising  of  crops,  orchards 
or  forestry?  The  meaning  of  orchards  and  for¬ 
estry  would  seem  clear  enough,  but  the  meaning 
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of  the  word  ’crops'  could  extend  even  to  Pirass, 
and  would  therefore  preclude  any  repiulation  on 
any  farm  that  maintained  any  p’rass,  v/hlch  would 
be  about  all  Inclusive." 


In  addition  to  the  lanpiuage  previously  quoted  from  Section 
64.620,  RSMo  1969,  the  section  provides  in  part  as  follows: 

"For  the  purpose  of  promotinr  health,  safety, 
morals,  comfort  or  the  general  welfare  of  the 
unincorporated  portion  of  counties  of  the  sec¬ 
ond  or  third  class  to  conserve  and  protect 
property  and  buildinp;  values,  to  secure  the 
most  economical  use  of  the  land,  and  to  faci¬ 
litate  the  adeauate  provision  of  public  im¬ 
provements  all  in  accordance  v;ith  a  comprehen¬ 
sive  plan,  the  county  court  of  any  county  to 
vfhlch  sections  64.510  to  64.690  are  applicable 
as  provided  in  section  64.510  shall  have  power 
after  approval  by  vote  of  the  people  as  pro¬ 
vided  in  section  64.530  to  rep-ulato  and  re¬ 
strict  ,  by  order  of  record,  in  said  unincor¬ 
porated  portions  of  the  county,  the  height, 
number  of  stories,  and  size  of  buildings,  the 
percentage  of  lots  that  may  be  occupied,  the 
size  of  yards,  courts  and  other  open  spaces, 
the  density  of  population,  the  location  and 
use  of  buildings,  structures  and  land  for 
trade,  industry,  residence  or  other  purposes, 
including  areas  for  agriculture,  forestry. 
and  recreation.  The  provisions  of  sections 
64.510  to  64.690  shall  not  be  exercised  so  as 
to  Impose  regulations  or  to  require  permits 
v/ith  respect  to  land,  used  or  to  be  used  for 
the  raising  of  crops,  orchards  or  forestry  or 
with  respect  to  the  erection,  maintenance,  re¬ 
pair,  alteration  or  extension  of  farm  buildings 
or  farm  structures.  The  powers  granted  by  sec- 
tlons  64.510  to  6^.690  shall  not  be  construed 
(1)  so  as  to  deprive  the  ov/ner,  lessee  or  tenant 
of  any  existing  property  of  its  use  or  main¬ 
tenance  for  the  purpose  to  which  it  is  then 
lawfully  devoted;  ..."  (Emphasis  ours) 


This  section  indicates  that  it  v/as  intended  by  the  legisla¬ 
ture  that  the  county  court  should  have  power  to  regulate  and  re¬ 
strict  unincorporated  portions  of  the  county  including  those  areas 
used  for  agriculture,  forestry  and  recreation  purposes. 
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However,  the  specific  lanp:ua,f3;e  which  you  cite  provides  that 
the  county  courts  shall  not  exercise  their  zoning  power  so  as  to 
Impose  regulations  or  to  reoulre  permits  with  resoect  to  land,  used 
or  to  be  used  for  the  ralslnp:  of  crons,  orchards  or  forestry.  You 
state  that  you  are  not  certain  whether  "crops"  Include  "grass" 
and  ask  whether  if  crops  include  grass,  that  would  preclude  "any 
regulation  on  any  farm  that  maintained  any  grass." 

Initially,  It  should  be  noted  that  the  restriction  Imposed  upon 
the  county  court  extends  under  this  provision  only  to  land  used  or 
to  be  used  for  the  enumerated  purnoses.  Therefore,  this  restric¬ 
tion  applies  only  to  that  portion  of  a  particular  farm  which  Is 
used  or  to  be  used  for  crops,  orchards  or  forestry.  It  does  not 
exempt  an  entire  farm  from  regulation  unless  the  entire  farm  Is 
devoted  to  the  described  use. 

For  most  purposes,  the  term  "crops"  Is  readily  understood. 

Thus,  such  commodities  as  corn,  tobacco,  cotton,  and  soybeans  are 
often  referred  to  as  crops  and  were  no  doubt  in  the  contemplation 
of  the  legislature. 

Whether  land  devoted  to  grass  was  Intended  to  be  v/lthln  the 
exemption  Is  to  be  resolved  by  determining  if  the  term  "crops" 
Includes  lands  devoted  to  that  purpose.  In  determining  the  mean¬ 
ing  of  crops  It  Is  well  to  note: 

"In  determining  the  meaning  of  an  ordinance 
or  statute  pertaining  to  zoning,  as  v/ell  as 
other  subjects,  the  courts  generally  seek  to 
ascertain  the  Intention  of  the  lawmakers  by 
giving  the  v/ords  used  their  ordinary  meaning, 
by  considering  the  entire  acts  and  its  purposes, 
and'  by  seeking  to  avoid  unjust,  absurd,  unrea¬ 
sonable,  confiscatory  or  oppressive  results. 

..."  Suburbia  Gardens  Nursery,  Inc.  v.  Countv 
of  St.  Louis,  377  S.W.2d  266,  271  (Mo.  En  Eanc^ 

IW5 - 

We  could  find  no  comprehensive  definition  of  the  term  "cron" 
in  the  reported  Missouri  decisions. 

Crop  Is  defined  In  Webster’s  New  International  Dictionary, 
Second  Edition,  as  follows: 

"^.  Of  grain  or  fruit,  that  which  Is  cropped, 
cut,  or  gathered  from  a  single  field,  or  of  a 
single  kind,  or  In  a  single  season  or  part  of 
a  season;  harvest,  also,  the  state  of  yielding 
crops;  cultivation;  as,  to  be  In  or  out  or  crop." 
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Thus  the  tern  Is  used  In  conjunction  with  the  exercise  of  labor 
to  obtain  the  yield  from  land  of  a  commodity.  The  above  definition 
seems  to  indicate  that  a  significant  element  in  determinr:  whether 
a  commodity  is  to  be  viewed  as  a  cron  is  a  determination  as  to  whet¬ 
her  the  particular  product  is  harvested. 

This  definition  obtained  some  sunport  from  Venie  v.  South  Cen¬ 
tral  Enterprises,  Inc.,  ^01  r-.W.2d  ^95  (fpr.Ct  .Apo.  1966)  in  v;hlch 
the  court  aeflned  the  term  "annual  cron."  The  court  there  emphasised 
the  "annual  labor  and  cultivation"  of  the  farmer. 

In  V/lmp  V.  Early,  78  S.V/.  3^3  (f't .  L.  Ct .  Apn .  190^),  plaintiff, 
a  landlord,  sour^ht  to  recover  the  value  of  timothy  seed  from  a  nartv 
who  purchased  "any  part  of  a  crop  known  by  him  to  have  been  r.rovm 
on  the  landlord's  premises."  It  is  clear  from  an  examination  of  the 
opinion  that  the  decision  is  based  upon  the  conclusion  of  the  court 
that  timothy  seed  is  a  cron.  P’urthermore ,  the  court  stated: 

".  .  .It  was  proner  to  receive  any  testimony 
tending  to  show  consent  to  the  sale  of  the 
entire  crop,  for  that  would  Include  the  seed. 

.  .  ."  loc.  clt.  78  S.W.  3^3,  3'I5 

Prior  to  the  last  quoted  portion  of  the  onlnion,  the  court 
had  noted  that  the  hay  grov/n  on  the  premises  had  been  previously 
sold.  Thus,  the  seed  from  the  grass  and  hay  harvested  may  be  vlev;ed 
as  a  crop. 

Since  grass  is  a  commodity  which  occurs  naturallv  and  by  de¬ 
sign  and  at  times  is  harvested,  it  v;ould  annear  that  no  all-inclu¬ 
sive  definition  is  possible.  That  is,  although  grass  is  planted 
and  cultivated  as  a  lawn,  we  do  not  believe  that  grassland,  there, 
is  to  be  viev;ed  as  land  devoted  to  the  raising  of  a  crop.  Hov;ever, 
where  grass  is  sown  to  produce  a  hay  crop  and  is  cut  and  baled, 
such  land  would  seem  to  be  Included  in  the  definition. 

It  is  our  opinion  that  the  terms  utilized  by  the  legislature 
were  intended  to  permit  each  farmer  to  determine  what  agricultural 
commodity  is  to  be  grown  on  his  land.  As  to  that  land,  the  county 
court  may  not  require  permits  or  Impose  regulations.  Where  the 
land  is  devoted  to  agricultural  purposes,  we  think  the  word  "crops" 
should  be  defined  to  include  grasslands.  Hovrever,  this  exemntion 
extends  only  to  that  portion  of  a  landowner's  property  which  is 
devoted  to  the  uses  set  forth  in  the  statutes. 

The  second  question  you  asked  is  as  follov^s: 
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"Heretofore,  we  have  been  requlrlnp;  permits  on 
the  construction  or  alteration  of  both  resi¬ 
dences  and  farm  bulldinprs  or  farm  structures, 
without  taking;  into  account  whether  or  not 
the  lands  were  used  for  crops,  orchards  or  for¬ 
estry,  and  are  wondering;  whether  or  not  we  have 
in  our  Jurisdiction  to  do  so,  and  whether  or 
not  we  should  continue  to  do  so." 

Section  64.620,  RSMo  1969,  provides,  in  part: 

"...  The  provisions  of  sections  64.510  to 
64.690  shall  not  be  exercised  so  as  to  imnose 
rec^ulatlons  or  to  require  permits  .  .  .  with 
respect  to  the  erection,  maintenance,  renalr, 
alteration  or  extension  of  farm  buildings  or 
farm  structures.  ..." 

This  exemption  extends  only  to  "farm  buildings  or  farm  struc¬ 
tures."  Thus,  once  it  is  determined  that  a  particular  structure 
or  building  is  a  farm  building  or  farm  structure,  then  under  the 
specific  terms  of  the  statute,  the  county  court  may  not  require 
permits  or  impose  regulations  upon  the  erection,  maintenance,  re¬ 
pair,  alteration  or  extension  of  such  a  building  or  structure. 

The  first  portion  of  the  exemption  exemnts  land  in  certain 
circumstances,  and  the  second  portion  exemnts  buildings  or  struc¬ 
tures  where  they  are  properly  considered  to  be  denominated  as  farm 
buildings  or  farm  structures. 

In  determining  what  structures  are  to  be  deemed  as  farm  struc¬ 
tures,  the  same  standard  of  internretatlon  should  be  utilized  as 
that  set  forth  above  in  Suburbia  Gardens  Nursery,  Inc,  v.  County 
of  St.  Louis,  supra. 

With  regard  to  specific  structures,  it  would  seem  necessary 
to  determine  if  that  structure  or  building  is  to  be  functionally 
used  in  the  farm  operation. 

Thus,  if  a  silo  was  constructed  to  retain  the  produce  of  the 
farm,  it  would  seem  to  be  a  farm  structure.  However,  if  a  farmer 
would  construct  a  restaurant,  such  structure  would  not  be  within 
the  exemption  even  though  it  was  erected  by  a  farmer  since  the 
restaurant  has  no  relationship  to  the  ooeratlon  of  a  farm. 

In  determining  what  use  is  within  the  termi  "farming,"  the 
courts  look  to  what  is  incidental  to  a  farming  operation.  In 
101  C.J.S.,  Zoning,  Section  157.  it  is  stated: 
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"The  test  of  whether  or  not  a  use  not  normally 
considered  farming  Is  'farmlnr'  Is  within  a 
zoning  regulation  permitting  farming  Is  whether 
such  use  Is  Incidental  to  farming  operations 
or  Is  an  Independent  or  dominant  enternrlse. 

tt 


It  has  been  held  that  a  residence  for  a  farmer  is  such  an  In¬ 
cidental  use. 

In  Rice  V.  Board  of  County  Commissioners  of  Benson  County, 

135  N.W.Jd  597,  bOO  (M.D.  1965)  a  taxpayer  objected  to  the  assess- 
ment  of  taxes  upon  his  residence  which  was  located  upon  a  64-acre 
tract  within  a  city,  but  which  was  used  In  conjunction  with  a  784- 
acre  farm.  In  reaching  Its  decision  the  court  stated: 

"...  There  Is  no  question  but  that  the  64- 
acre  tract  is  an  Integral  part  of  a  farm  unit 
and  that  the  residence  located  on  It  Is  the 
home  of  the  owner  and  operator  of  the  fam. 

It  Is  a  farm  building  in  the  same  sense  that 
the  home  of  any  farm  owner  and  operator  located 
outside  the  city  limits  Is  a  farm  building. 

.  .  ."  loc.  cit.  135  N.W.2d  597,  600 

Similarly,  In  Krocger  v.  Bohrer,  91  S.W.  159,  160  (St.L.Ct. 

App.  1905)  the  court  determined  whether  a  notice  to  vacate  was  suf¬ 
ficient.  The  question  framed  by  the  court  was  as  follov/s: 

"The  question  In  the  case  Is  to  determine  to 
which  class  of  tenancies  the  premises  in  con¬ 
troversy  belong.  If  classed  as  agricultural 
lands,  the  notice  to  quit  v;as  Insufficient, 
and  the  judgment  should  be  affirmed;  If  classed 
as  houses  within  a  city,  the  notice  was  suffi¬ 
cient,  and  the  judgment  should  be  reversed. 

.  .  ."  loc.  clt.  91  S.W.  159,  160 

If  classed  as  agricultural  land,  the  tenancy  would  fall  within 
a  statute  which  soeclfles  a  different  method  of  terminating  leases 
than  would  ordinarily  apply,  the  court  stated: 

".  .  .  We  do  not  think  that  lands  devoted  to 
agriculture,  though  within  the  limits  of  a 
city,  town,  or  village,  and  with  a  dwelling 
house  upon  them,  are  Included  in  the  section. 

.  .  ."  loc.  clt.  91  S.W.  159,  161 
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Thus,  the  court  clearly  Intended  to  include  the  fam  residence 
as  beinr,  within  the  doctrines  applicable  to  leases  unon  farms  and 
lands  devoted  to  ao;ricultural  purposes. 

Where  a  business  is  permitted  under  a  zonin'^,  ordinance,  the 
courts  will  permit  activities  "when  such  use  or  activity  is  per- 
''ormed  as  an  interrral  and  essential  part"  of  t!\c  business.  Cuburhla 
wardens  fJursery,  Inc,  v.  County  of  St.  Louis,  sunra. 

Thus,  the  question  is  whether  a  "farm  bulldinq"  is  ordinarily 
thouf^ht  to  include  a  farm  residence  f;iven  the  ordinary  meaninp;  of 
that  term.  Although  some  farms  may  not  have  a  residence  associated 
with  it,  most  persons  anticipate  a  residence  in  v/hlch  the  farmer 
lives  v/hich  is  located  on  the  farm. 

Thus ,  it  is  our  onlnlon  that  a  residence  of  a  person  located 
on  lands  devoted  to  farm  use  and  which  is  incidental  to  the  opera¬ 
tion  of  the  farm,  is  exempt  from  the  operation  of  Section  6U.C.20. 

CONCLUSION 

The  Cass  County  Plannlno;  Commission  may  not  impose  reo^ulations 
or  require  permits  v/lth  resnect  to  lands  used  or  to  be  used  for 
the  ralsiniy  of  crops  v/hlch  may  include  grassland.  This  restric¬ 
tion  is  applicable  v;ith  respect  to  land  used  or  to  be  used  for  the 
enumerated  purposes  and  does  not  extend  to  land  devoted  to  other 
uses  although  ov;ned  by  the  same  landowner. 

The  county  court  may  not  renuire  permits  on  the  construction 
or  alteration  of  farm  bulldlnj^s  or  farm  structures.  In  determinlnf- 
v/hether  to  rcfrulate  the  construction  or  alteration  of  a  particular 
buildlnq  or  structure,  the  use  of  the  building  or  residence  as  a 
farm  buildlnp;.  or  farm  structure  must  be  determined  by  examinlnr  the 
relationship  of  the  building  to  the  farming  activities. 

The  foregoing  opinion,  which  I  hereby  approve,  v;as  prepared 
by  my  Assistant,  John  C.  Craft. 


Yours  very  UrnLL/ , 


JOHN  C.  DANFORTH 


Attorney  General 


-7- 


•V,,r.ir.c  ?5,  1970 


OPIHXOl'l  LSTTKK  KO.  25G 
(Ansv/ered  by  letter-:Jov:otny ) 


Pro,:;cci:  Attorr^ey 

iiuclunr.T.  County  Cr>u rt  llcuso 
St.  Jo-:r‘pn,  iliiioouri.  64501 

Dcr-r  y:r.  Soragurr: 

U’hiu  is  in  rnoponse  to  your  rtgucot,  tiirough  Assistant  Prn.io- 
cuting  .'-tt' rr.oy  Mr.  V.’illinr.i  i:.  ;Mvnrty,  for  an  opinion  of  liiii.  ol- 
.fiun  rolncing  Lo  the  fol]c‘:inc  quoation: 

''*  •>*  Fiitn  Judicial  Circuit  nar>  roocntly 

bao-i  c.vpaad.od  and  nov  includes  three-  countioo, 

•.;.\cro:-a ,  before,  only  Suc:iar::.n  County  vaa  in¬ 
duced.  As  a  rc-fcult  of  tl'.is  recent  sxpansic.n, 
do  tiiC  .lagistrate  Courts  located  in  t.he  Fifth 
Judicial  Circuit  nev/  have  ju»:isdic!:i on  to  hoar 
applications  for  Hardship  Driving  Frivi  legia?’* 

Subparagraph  1  of  paragraph  3,  Section  302. 30J,  :soMo  3  962,  rend' 
as  folic/.’s: 


",M1  circuit  courL:i  snd  .-.'.agi«-t: 
c?tcd  in  cr/ir.tiaa  which  ar: 


coj.rv:.:, 
of  Cl 


lo- 
;nl  ti¬ 


ara  a  part 

county  judicial  circuit  shall  nave  juri  td  !.Cui 0:1 
to  hear-  applier.ti ons  for  hardship  driving  privi- 

^  w  O  • 

As  indicated  aeove,  the  Fifth  Judicial  Citcuit  in  no.,  a  r.vulti- 
cou.ity  judicial  circuit.  Under  the  guidelines  set  fortli  in  Soctlo:! 
1.09J,  hi -o  12  69,  v;hich  states  tnnt  ;’crcls  and  phrasc-i  shall  ;.ia  t'k^n 
in  their  plain  or  ordinary  urunl  cense,  •:e  feel.  co...pol'.rd  to 

hat  the  portir-.i  cf 


cou-el.ade  ri 


Section 


5 Of. 3 99  reforre::  to  e!  ove 


Honor able  Hugh  SpraguG 


confers  jurisdiction  upon  naglntrate  courts  in  the  Fifth  Judicial 
Circuit  to  hoar  applications  for  hardship  driving  privileges. 


Very  truly  yours. 


JOHN  C.  D.MIFOltTiI 
Attorney  Goncral 


I'ATHOl.OGY :  Pathology  is  a  branch  of  fcnc  praci.ice 

PHYSICIANS  AND  SURGEONS:  of  medicine  within  the  provisions  -.ir 

DOCTORS:  Chapter  33^>  RSMo,  and  a  profession 

under  the  Jurisdiction  of  the  St 
'•at-d  of  Registration  for  the  Healing  Arts,  and  that  an  jfidlvi 
must,  oe  licensed  by  the  Board  before  he  can  lawfully  practice 
pa tiio Logy .  The  prosecuting  and  circuit  attorneys  have  the  respor:- 
sU  ility  for  criminal  prosecutions  arising  out  of  violations  ot 
said  chapter. 


OPINION  NO.  257 


June  1.  1970 


Honorable  P.  Wayne  Goode 
State  Representative 
7^00  North  Broadway 
St.  Louis,  Missouri  631^7 

Dear  Representative  Goode: 

This  opinion  is  in  response  to  your  letter  in  v;hich  you 
inquire  as  follows: 

"1.  What  are  the  qualifications  necessary  for 
an  individual  to  practice  pathology  in  the 
State  of  Missouri. 

"2.  If  an  individual  may  practice  pathology 
with  a  'temporary  license  for  training,'  can 
he  do  so  outside  of  the  institution  in  which 
he  is  training. 

"3.  What  agency  or  agencies  are  responsible 
to  enforce  the  law  as  it  applies  to  the  above, 
and  what  is  the  responsibility  of  local  law 
enforcement  agencies,  County  Prosecuting  Attor¬ 
ney,  the  Board  of  Registration  for  the  Heal¬ 
ing  Arts,  and  the  office  of  Attorney  General 
in  this  enforcement.” 

We  first  of  all  wish  to  note  that  Section  33^-010.  RSMo  1  > 
with  respect  to  physicians  and  surgeons  states  as  follows: 

"it  .shall  be  unlawful  for  any  person  not 
now  a  registered  physician  within  the  mean¬ 
ing  of  the  law  to  practice  medicine  or  surgery 
in  any  of  its  departments,  or  to  profess  to 
cure  and  attempt  to  treat  the  sick  and  others 
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afflicted  with  bodily  or  mental  infirmities, 
or  engage  in  the  practice  of  midwifery  in 
this  state,  except  as  herein  provided." 

While  the  legislature  in  enacting  the  above  section  ooviously 
did  not  attempt  to  designate  the  various  branches  of  medicine  or 
surgery,  the  intent  is  clear  that  in  order  to  protect  the  public 
the  terminology  used  should  be  given  a  broad  construction. 

Ballentine's  Law  Dictionary,  Second  Edition  (19^8),  p.  94?, 
defines  pathology  as  follows: 

"That  part  of  the  science  of  medicine  which 
explains  the  nature  of  diseases,  their  causes 
and  symptoms.  A  pathological  condition  means 
neither  more  nor  less  than  a  diseased  condi¬ 
tion  of  the  body." 

70  C.J.S.,  Physicians  and  Surgeons,  §1,  p.  813,  defines 
pathology  as: 

"That  part  of  medicine  which  explains  the 
nature  of  diseases  and  their  causes  and 
symptoms;  the  science  treating  of  diseases, 
their  nature,  causes,  progress,  manifesta¬ 
tions  and  results." 

And,  in  the  footnote  from  the  same  citation,  the  definition 
of  pathology  is  given  as; 

"The  science  treating  of  diseases,  their 
essential  nature,  causes,  and  development, 
and  the  structural  and  functional  changes 
produced  by  them.  Stroud  v.  Crow,  I36 
S.W.2d  1025,  1027,  Ark.  8l4. " 

Likewise,  from  the  same  C.J.S.  citation,  "pathological  train- 
ing  involves  the  study  of  chemicals  and  the  reaction  of  different 
chemicals  when  put  together,  gasses,  etc." 

The  Encyclopedia  Britannica,  l4th  Edition,  Volume  17.  p.  376. 
states  that  pathology  includes: 

"Almost  anything  which  has  to  do  with 
disease,  and  its  field  including  aetiology, 
pathogenesis,  morbid  anatomy,  microscopic 
histology,  parasitology,  functional  changes, 
chemical  alterations,  and  indeed  any  topic, 
except  diagnosis  and  treatment  which  was 
open  to  fairly  accurate  study." 
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And,  as  described  in  the  Columbia  Encyclopedia,  Third  Edition, 
p.  1611,  patholo(^y  is  the: 

"study  of  modifications  in  function  and 
changes  in  structure  produced  in  any  organ 
or  part  of  the  body  by  disease.  The 
changes  in  tissue  include  degeneration, 
atrophy,  hypertrophy,  and  inflammation." 

We  understand  that  pathologists  Jointly  participate  with  the 
patient's  attending  physician  in  evaluating  what  diagnosis  the 
laboratory  data  suggest  or  exclude  and  how  the  data  may  be  used 
in  deciding  what  therapy  may  be  best  for  the  patient.  The  patho¬ 
logist  supervises  the  performance  of  various  laboratory  tests, 
maintains  surveillance  as  well  as  quality  control,  and  takes  the 
responsibility  for  their  accuracy. 

It  also  appears  that  various  publications  of  the  American 
Medical  Association  have  over  the  last  several  decades  contained 
resolutions  recognizing  pathology  as  a  specialty  of  medicine;  e.g., 
the  May  27,  1939,  Journal  of  the  American  Medical  Association 
stated ; 

"Resolved,  that  the  American  Medical  Asso¬ 
ciation  specifically  recognizes  the  fact 
that  clinical  pathology  as  a  specialty  of 
medicine  and  believes  that  those  persons 
who  practice  it  and  who  act  as  directors  of 
clinical  laboratories  must  be  graduates  of 
recognized  medical  schools  and  licensed  to 
practice  medicine  in  their  respective  states; 
and  further  be  it 

"Resolved,  that  only  to  the  nature  of  the 
subject,  the  American  Medical  Association 
recognizes  that  it  is  necessary  for  the 
persons  to  complete  at  least  three  years  of 
adequate  training  in  clinical  pathology,  in 
addition  to  the  training  which  they  have  re¬ 
ceived  in  regular  courses  in  medical  schools, 
before  assuming  the  directorship  of  clinical 
laboratories . " 

In  1964  the  House  of  Delegates  of  the  American  Medical  Asso¬ 
ciation  adopted  the  principles  substituted  by  its  reference  com¬ 
mittee  as  follows: 

"The  practice  of  anesthesiology,  pathology, 
physical  medicine  and  radiology  are  an 
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integral  part  of  the  practice  of  medicine 
in  the  same  category  as  the  practice  of 
surgery,  internal  medicine  or  any  other 
designated  field  of  medicine.” 

The  American  Medical  Association  has  published  the  "Require¬ 
ments  for  Certification,  American  Specialty  Boards,"  Revised  to 
June  30>  1969*  which  with  respect  to  the  American  Board  of  Patho¬ 
logy  states  in  part  under  "general  requirements"  that: 

"1.  The  candidate  must  possess  moral  and 
ethical  standing  in  the  medical  profession. 

"2.  The  candidate  must  hold  a  license  to 
practice  medicine  in  the  country  in  which  he 
plans  to  reside. 

"3.  The  candidate  must  devote  professional 
time  principally  and  primarily  to  pathology." 

Other  references  with  respect  to  the  scope  of  the  practice 
of  pathology  include  "An  Introduction  to  Pathology"  by  G.  Pay ling 
Wright,  Professor  of  Pathology,  Guy's  Hospital  Medical  School, 
University  of  London;  "How  Does  a  Pathologist  Make  a  Diagnosis?" 
Editorial,  Arch  Path  -  Vol.  84,  October,  196?;  "A  Textbook  of 
Pathology  Structure  and  Function  in  Diseases"  by  William  Boyd, 

7th  Edition. 

In  Granger  V.  Ad son,  250  N.W.  722  (Minn.  Sup.  1933) >  the 
Supreme  Court  of  Minnesota  stated  at  page  723: 

"it  is  settled  law  in  this  state  that: 

'The  science  of  diagnosing  human  diseases 
and  human  ailments  has  come  to  be  a  distinct 
branch  or  department  of  the  medical  profes¬ 
sion;  the  diagnostician  limiting  his  efforts 
to  a  discovery  of  the  disease  or  ailment 
from  which  a  patient  may  be  suffering,  its 
character  and  location,  leaving  the  treat¬ 
ment  thereof  to  some  other  physician  or 
surgeon.  This  is  a  matter  of  common  know¬ 
ledge.  And  it  requires  no  discussion  or 
argument  to  demonstrate  that  the  physician 
who  thus  applies  his  learning  and  energies 
is  performing  a  highly  important  duty  of 
the  profession,  and  is  engaged  in  the  practice 
thereof,  though  he  prescribes  no  drug  and 
administers  no  specific  treatment.'  State 
V.  Rolph,  l4o  Minn.  190,  167  N.W.  553,  554, 
t.R.A.  I918D,  1096." 
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The  role  of  the  medical  specialist  in  expert  pathological 
testimony  has  been  recognized  in  York  v.  Daniels,  259  S.W.2d  109 
(Mo.  Springfield  Appeals  1953 )»  Agnew  v.  City  oT  Los  Angeles,  et 
al,  218  P.2d  66  (DC  App.,  Calif.  1950) »  and  Burnstein  v7  Alameda- 
Contra  Costa  Medical  Association,  293  P.2d  862  (DC  App.,  Calif. 
1958). 

The  practice  of  pathology  by  corporate  entities  has  been  held 
to  be  unlawful  as  being  the  practice  of  medicine.  Opinion  by 
Solicitor  General  of  the  State  of  Iowa  to  Secretary  of  State, 

May  1,  1969,  also  decision  and  opinion  of  the  District  Court  of 
the  State  of  Iowa  in  and  for  Polk  County,  No.  63095  Equity  Divi¬ 
sion,  Iowa  Hospital  Association  v.  Iowa  Board  of  Medical  Examiners 
(November  28,  1955). 

Likewise, in  Guardian  Life  Insurance  Co.  of  America  v.  Richard¬ 
son,  129  S.W.2d  1107  (Court  of  Appeals,  Tenn.  1939),  the  court 
stated  at  l.c.  III6: 

"in  the  view  we  take  of  the  insurance  con¬ 
tract,  it  is  necessary  to  ascertain  whether 
there  is  material  evidence  reasonably  tend¬ 
ing  to  show  that  plaintiff  is  totally  and 
permanently  disabled  by  'bodily*  disease,  as 
distinguished  from  mental  disease;  and  this 
presents  an  issue  involving  the  pathology  of 
disease,  that  is,  'the  science  treating  of 
diseases,  their  nature,  cause,  progress, 
manifestations  and  results'.  Webster's 
International  Dictionary.  Such  issues  are 
to  be  determined  upon  the  testimony  of 
qualified  medical  expert  witnesses.  American 
National  Insurance  Co.  v.  Smith,  I8  Tenn. 

App.  222,  227,  74  S.W.2d  1078; Standard  Life 
Insurance  Co.  v.  Strong,  19  Tenn.  App.  4G4, 

^24,  t57  S.W.2d  387,  300 ;  National  Life  & 

Accident  Insurance  Co.  v.~Folletfc',  168  Tenn. 

647,  80  S.W.2d  92.  See  also,  numerous  cases 
cited  in  Jones  on  Evidence  (2nd  Ed.),  Vol.  1, 
page  812,  Footnote  8." 

Generally  speaking,  of  course,  one  is  practicing  medicine 
when  he  visits  his  patient,  examines  him,  determines  the  nature 
of  the  disease,  and  prescribes  the  remedy  he  deems  appropriate, 
and  one  professing  to  be  able  to  ascertain  by  examination  of  his 
patient  the  cause  of  his  trouble,  and  to  indicate  the  proper 
treatment  is  practicing  medicine.  State  v.  Smith,  233  Mo.  244, 

135  S.W.  465  (1911). 
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At  the  same  time,  however,  it  becomes  clear  that  the  practice 
of  medicine  need  not  contain  all  of  the  elements  found  to  exist  in 
State  V.  Smith.  That  is,  if  laymen  were  to  individually  practice 
segmented  functions  of  a  medical  nature  arriving  at  a  collective 
result,  they  would  be  none  the  less  practicing  medicine.  It  is 
thus  that  we  view  the  practice  of  pathology  as  containing  at  least 
one  if  not  more  of  those  elements  required  for  determining  whether 
one  is  practicing  medicine. 

It  has  been  suggested  that  the  courts  might  distinguish  be¬ 
tween  cases  where  the  "pathologist"  actually  sees  the  patient  and 
performs  some  operation  or  test  on  him  and  cases  where  the  patho¬ 
logist  merely  examines  the  matter  submitted  to  him  by  a  physician 
and  has  no  contact  with  the  patient.  However,  it  is  our  view, 
broadly  speaking,  that  the  diagnosis  of  pathological  conditions 
constitutes  the  practice  of  medicine  and  cannot  be  performed  by 
a  lay  person. 

We  are  not  stating  that  every  individual  who  makes  tests, 
studies  or  reaches  findings  within  the  area  of  "pathology"  is 
practicing  medicine.  Obviously  various  technologists  perform 
functions  in  the  area  of  pathology  that  cannot  be  considered  re¬ 
served  to  the  pathologist.  Whether  such  persons  are  practicing 
medicine  must  be  determined  by  the  facts  of  the  particular  case. 

In  answer  to  your  second  question,  requirements  for  temporary 
licensure  of  physicians  and  surgeons  are  contained  in  Chapter  33^ 
and  in  particular  Section  33^-045,  RSMo  196?  Supp.,  which  states 
in  full  as  follows: 

"l.  Notwithstanding  any  other  provisions  of 
law,  the  board  may  grant  a  temporary  license 
to  any  otherwise  qualified  physician  to 
practice  as  a  physician  and  surgeon  in  state 
maintained  hospitals  or  other  hospitals 
approved  by  the  board,  even  though  such  per¬ 
son  is  not  a  citizen  of  the  United  States  but 
is  legally  authorized  to  practice  under  the 
laws  of  another  state,  territory  or  foreign 
country  and  who  meets  such  other  requirements 
as  the  board  may  prescribe. 

"2,  The  temporary  license  provided  for  in 
subsection  1  shall  limit  the  right  of  the 
licensee  to  practice  only  in  the  state  main¬ 
tained  hospitals  or  other  hospitals  approved 
by  the  board,  under  the  supervision  of  the 
superintendent  or  chief  of  staff  of  such 
institution,  and  shall  be  renewable  annually 
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in  the  discretion  and  with  the  approval  of 
the  board,  provided,  however,  that  no  fees 
for  services  rendered  shall  be  charged  by 
the  temporary  licensee  nor  by  the  hospital 
where  he  is  employed  for  services  performed 
by  such  temporary  licensee.  A  fee  in  the 
amount  of  five  dollars  shall  accompany  the 
original  application  for  temporary  license 
and  a  similar  amount  shall  be  paid  annually 
in  the  event  the  temporary  license  is  renewed." 

Licenses  for  the  practice  of  medicine  and  surgery  are  required 
by  Section  33^*010j  RSMo  et  seq.,  as  amended;  and  we  know  of  no 
"temporary  license  for  training"  other  than  that  set  out  in  Section 
334.045,  above,  which  is  self-explanatory. 

In  answer  to  your  third  question,  the  Board  of  Registration 
for  the  Healing  Arts  is  responsible  for  the  licensing  of  physicians 
and  surgeons.  Chapter  334,  RSMo. 

The  Board  of  Registration  for  the  Healing  Arts  is  a  State 
Board,  and  as  such  is  represented  by  the  Attorney  General,  Chap¬ 
ter  27,  RSMo. 

The  responsibility  for  crimjneCL  law  enforcement  for  violations 
of  the  provisions  of  Chapter  334  is  in  the  prosecuting  and  circuit 
attorneys.  Chapter  56. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  "pathology"  is  a  branch 
of  the  practice  of  medicine  within  the  provisions  of  Chapter  334, 
RSMo,  and  a  profession  under  the  jurisdiction  of  the  State  Board 
of  Registration  for  the  Healing  Arts,  and  that  an  individual  must 
be  licensed  by  the  Board  before  he  can  lawfully  practice  pathology. 

The  prosecuting  and  circuit  attorneys  have  the  responsibility 
for  criminal  prosecutions  arising  out  of  violations  of  said  chapter. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 


Yours  very  truly 


JOHN  C.  DANFORTH 
Attorney  General 
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ANSWERED  BY  LETTER  -  HOMINES 


May  11,  1970 


OPINION  LETTER  NO.  259 


Honorable  J.  Anthony  Dill 
State  Representative 
8011  Grandvlsta 
Affton,  Missouri  63123 

Dear  Representative  Dill: 

This  is  in  reply  to  your  request  for  an  opinion  of  this 
office  in  which  you  asked: 

”1  would  appreciate  knowing  if  an  individual 
is  entitled  to  a  refund  on  any  Missouri  in¬ 
spection  stickers  which  he  purchased  from  the 
Missouri  State  Highway  Patrol  in  the  event 
he  is  no  longer  an  Inspector  under  the  Mis¬ 
souri  Vehicle  Inspection  Law  passed  by  the 
75th  General  Assembly." 

The  applicable  sections  under  consideration  in  regard  to  your 
question  are  Sections  307-350  through  307-390,  V.A.M.S.,  having 
been  renumbered  by  the  Revlsor  of  Statutes  from  Sections  304.700 
through  304.780,  RSMo  Supp.  I967.  A  full  reading  of  the  afore¬ 
mentioned  sections  falls  to  reveal  any  legislative  Intent  to  pro¬ 
vide  for  the  refunding  of  the  purchase  price  paid  by  official 
inspection  stations  for  certificates  of  Inspection  and  approval. 

As  is  apparent  from  a  reading  of  the  sections  Involved  herein,  there 
are  but  two  vague  references  which  might  control  In  this  Instance: 

"All  owners  of  motor  vehicles  and  trailers 
as  defined  In  section  3OI.OIO,  RSMo,  which 
are  required  to  be  registered  in  this  state, 
except  trailers  registered  for  a  gross  weight 
of  three  thousand  pounds  or  less,  and  also 
except  historic  motor  vehicles  registered 
under  section  30I.131,  RSMo,  must  submit 
their  motor  vehicles  and  trailers  to  an  an¬ 
nual  inspection  of  their  mechanisms  and  equip¬ 
ment  In  accordance  with  the  provisions  of 
sections  307-350  to  307-390  and  obtain  a 
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certificate  of  Inspection  and  a  duplicate 
thereof  from  a  duly  authorized  official  In¬ 
spection  station.  The  Inspection,  except 
the  Inspection  of  school  buses  which  shall 
be  made  at  the  time  provided  In  section  307.375, 
shall  be  made  at  the  time  prescribed  In  the 
rules  and  regulations  Issued  by  the  superinten¬ 
dent  of  the  Missouri  state  highway  patrol; 
but  the  inspection  of  a  motor  vehicle  or 
trailer  shall  not  be  made  more  than  thirty 
days  prior  to  the  day  on  which  the  annual 
registration  fee  for  the  motor  vehicle  or 
trailer  is  paid.  The  certificate  of  inspection 
and  approval  shall  be  a  sticker,  seal,  or  other 
device  or  combination  thereof,  as  the  superin¬ 
tendent  of  the  Missouri  state  highway  patrol 
prescribed  by  regulation  and  shall  be  displayed 
upon  the  motor  vehicle  or  trailer  as  prescribed 
by  the  regulations  established  by  him.  The 
replacement  of  certificates  of  Inspection  and 
approval  which  are  lost  or  destroyed  shall 
be  made  by  the  superintendent  of  the  Missouri 
state  highway  patrol  under  regulations  pre¬ 
scribed  by  him.” 

The  references  in  Section  307.350  to  replacement  of  certifi¬ 
cates  are  obviously  intended  to  cover  the  loss  or  destruction  of 
the  inspection  sticker  by  the  ultimate  purchaser  and  not  by  the 
Inspection  station,  and  thus  the  conclusion  to  be  drawn  Is  that 
there  Is  no  authority  within  Section  307-350  for  a  refund  of  pur¬ 
chase  price  on  stickers  purchased  by  inspection  stations. 

A  further  section  of  the  Motor  Vehicle  Safety  Inspection  Act 
deals  with  the  purchase  price  to  be  paid  in  Inspection  stations 
for  certificates  of  Inspections.  Section  307.365  (5)  provides  in 
part  as  follows: 

”...  The  superintendent  of  the  Missouri 
state  highway  patrol  shall  CDllect  a  fee  of 
50  cents  for  each  certificate  of  Inspection 
and  duplicate  issued  to  the  official  inspec¬ 
tion  stations  except  that  no  charge  shall  be 
made  for  certificates  of  inspection  and  ap¬ 
proval  and  duplicates  Issued  for  official 
Inspection  stations  operated  by  governmental 
entitles.  All  fees  collected  shall  be  de¬ 
posited  in  the  state  treasury  to  the  credit 
of  the  state  highway  fund.  .  .” 
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As  can  be  seen  from  the  foregoing,  no  provision  is  made  for 
the  refunding  of  purchase  price  of  Inspection  stickers  to  inspec¬ 
tion  stations,  and  again  the  conclusion  must  be  drawn  that  the 
legislature  did  not  contemplate  refunding  in  such  an  Instance. 

Therefore,  it  is  the  conclusion  of  this  office  then  that  an 
inspection  station  under  the  Missouri  Motor  Vehicle  Safety  In¬ 
spection  Act  which  ceases  to  be  an  Inspection  station  either 
voluntarily  or  by  revocation  of  its  license,  may  not  have  the 
purchase  price  for  certificates  of  inspection  refunded  to  it. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTIES: 

COUNTY  COURT: 
COUNTY  FUNDS: 

ROADS  AND  BRIDGES: 


County  road  and  bridge  funds  cannot 
be  transferred  to  the  general  rev¬ 
enue  fund  of  the  county  and  then 
used  to  pay  the  salary  of  the  dif¬ 
ferent  county  officials  and  employees 
for  any  services  rendered  by  them. 


OPINION  NO.  260 


October  6,  1970 


Honorable  Jack  E.  Gant 
State  Senator 
District  No.  16 
9517  East  29th  Street 
Independence,  Missouri 

Dear  Senator  Gant : 

This  is  in  response  to  your  request  for  an  opinion  on  the  fol¬ 
lowing  question: 

The  county  court  of  Jackson  County  has  made 
it  a  practice  to  charge  the  special  road  and 
bridge  fund  for  certain  county  services  per¬ 
formed  in  conjunction  with  the  administration 
of  that  fund.  The  cost  of  these  services  can 
be  loosely  termed  "administrative  expenses." 

Does  the  county  court  have  the  authority  to 
make  such  a  charge  against  the  special  road 
and  bridge  fund,  and  transfer  the  costs  of 
administrative  services  from  the  special  road 
and  bridge  fund  to  the  county  general  fund? 

The  factual  situation  upon  which  the  opinion  request  is  based 
is  as  follows .  The  administrative  assistant  to  the  Jackson  County 
Court  conducted  a  study  to  determine  the  cost  of  the  production  of 
services  to  the  various  county  funds  (park  fund,  health  fund,  spe¬ 
cial  road  and  bridge  fund).  From  that  study,  the  Jackson  County 
Court  instituted  the  practice  of  charging  each  of  the  funds  for  the 
amount  of  county  services  provided  to  the  funds.  The  services  ren¬ 
dered  each  of  the  various  funds  of  Jackson  County,  other  than  the 
general  fund,  consisted  of  payroll  preparation;  the  collection,  dis¬ 
tribution,  investment  and  management  of  services  involved  in  the 
employees’  pension  plan;  maintenance  of  personnel  records;  provi¬ 
sions  for  hearing  of  employee  grievances;  labor  negotiations;  per¬ 
sonnel  Investigations;  preparation  of  construction  and  purchase 
contracts;  planning  of  programs  for  future  implementation;  provi- 
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sions  for  health  Insurance  benefits;  credit  union  deductions  and 
payouts;  general  administrative  and  legal  counseling;  emergency 
purchasing;  computer  programming  and  printouts;  Internal  communica¬ 
tions;  legal  opinions  and  preparation  of  orders  evidencing  court 
action;  representation  In  litigation;  audit  and  Inventory  services; 
transfer  of  appropriations  within  funds;  and  other  mlscellanous 
services  that  are  necessary  for  the  Implementation  of  any  county 
program.  (Memorandum  to  this  office  from  Mr.  J.  T.  Reid,  County 
Counselor  of  Jackson  County,  April  6,  1970).  For  the  purposes  of 
this  opinion,  these  services  will  be  termed  "administrative  ser¬ 
vices,"  and  their  cost  will  be  termed  "administrative  expenses." 

The  Jackson  County  Court  concluded  from  their  studies  that  each  of 
the  special  funds  of  the  county  used  a  portion  of  administrative 
services  In  direct  relation  to  the  size  of  the  particular  fund  In 
question.  The  county  court  then  Instituted  the  practice  of  "charg¬ 
ing"  each  fund  a  certain  percentage  of  the  amount  In  that  fund  for 
the  above  stated  administrative  services.  It  Is  assumed  by  this 
office  that  this  charge  was  Instituted  by  transferring  the  admini¬ 
strative  expenses  from  the  special  fund  to  the  general  fund  and  Is¬ 
suing  county  warrants  on  the  general  fund  to  pay  the  expenses  de¬ 
scribed.  The  effect  of  this  assumption  Is  best  Illustrated  by  an 
example.  Assume  that  a  secretary  employed  by  the  Jackson  County 
Court  spends  fifty  percent  of  her  time  working  on  matters  concern¬ 
ing  the  special  road  and  bridge  fund,  and  fifty  percent  of  her  time 
working  on  other  county  matters.  It  Is  assumed  that  the  secretary 
would  be  paid  by  a  single  warrant  Issued  on  the  general  fund  of 
the  county,  and  an  amount  equal  to  fifty  percent  of  the  secretary's 
salary  would  be  transferred  from  the  special  road  and  bridge  fund 
to  the  general  fund.  This  Is  contrasted  to  the  situation  where 
the  secretary  would  receive  two  warrants,  one  drawn  upon  the  gen¬ 
eral  fund  and  one  drawn  upon  the  special  road  and  bridge  fund,  each 
warrant  constituting  fifty  percent  of  the  secretary's  salary.  How¬ 
ever,  the  latter  situation,  solely  with  the  respect  of  the  use  of 
special  road  and  bridge  funds,  will  also  be  considered  in  this 
opinion. 

Section  1,  Article  X  of  the  Missouri  Constitution  gives  local 
governments,  including  counties,  the  authority  to  levy  taxes  for 
county  purposes.  Section  11(a)  of  Article  X  gives  counties  the 
power  to  levy  taxes  on  property.  Section  11(b),  Article  X  of  the 
Missouri  Constitution  limits  the  rates  of  taxation  that  counties 
may  impose  upon  property  within  the  county's  taxing  power.  The 
aforementioned  limit  is  thirty-five  cents  on  the  hundred  dollars 
assessed  valuation  In  counties  having  three  hundred  million  dollars 
or  more  assessed  valuation,  aind  fifty  cents  per  hundred  dollars 
assessed  valuation  in  all  other  counties.  However,  in  addition  to 
this  limit  on  county  property  taxes.  Section  12(a)  of  Article  X 
authorizes  counties  to  levy  an  additional  tax,  not  exceeding  thirty- 
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five  cents  on  each  one  hundred  dollars  assessed  valuation,  "to  be 
used  for  road  and  bridge  purposes."  Pursuant  to  the  aforementioned 
constitutional  authority,  the  General  Assembly  enacted  Section 
137.555,  RSMo  1969,  which  provides  in  pertinent  part: 

"In  addition  to  other  levies  authorized  by  law, 
the  county  court  in  counties  not  adopting  an 
alternative  form  of  government  and  the  proper 
administrative  body  in  counties  adopting  an 
alternative  form  of  government,  in  their  dis¬ 
cretion  may  levy  an  additional  tax,  not  ex¬ 
ceeding  thirty-five  cents  on  each  one  hundred 
dollars  assessed  valuation,  all  of  such  tax  to 
be  collected  and  turned  into  the  county  trea¬ 
sury,  where  it  shall  be  known  and  designated 
as  'The  Special  Road  suid  Bridge  Fund'  to  be 
used  for  road  and  bridge  purposes  and  for  no 
other  purpose  whatever;  .  .  .  (Emphasis 
added) 

Section  137.560,  RSMo  1969,  declares  that  the  funds  provided 
for  in  Section  137*555  shall  be  shown  as  a  separate  item  on  all  the 
financial,  budget  and  other  accounting  statements  of  the  county, 
and  the  funds  shall  be  specifically  and  expressly  shown  on  all  such 
statements  as  the  "Special  Road  and  Bridge  Fund"  of  the  county. 
Section  50.550,  RSMo,  emphasizes  that  the  annual  budgets  of  all 
class  one  counties  (Jackson  County)  show  that  all  receipts  from 
the  special  tax  levy  for  roads  and  bridges  are  being  kept  in  the 
special  fund  created  for  that  purpose.  All  of  the  aforementioned 
statutes  evidence  a  clear  Intent  on  the  part  of  the  legislature  to 
keep  receipts  from  the  special  road  and  bridge  tax  completely  sep¬ 
arate  from  all  other  county  funds,  and  also  to  allow  those  funds  to 
be  used  solely  for  road  and  bridge  purposes. 

Section  137.065,  RSMo  1969,  authorizes  the  county  court  to 
levy  taxes  for  county  purposes  as  provided  in  Article  X,  Section 
11(b),  Constitution  of  Missouri,  19^5. 

Our  opinion  is  restricted  to  the  use  of  road  and  bridge  funds 
to  pay  administrative  expenses  to  public  offices  in  connection 
therewith,  on  the  theory  that  these  services  come  within  the  of¬ 
ficial  duties  of  the  county  clerk  or  county  court  or  other  public 
officials . 

Two  questions  arise  concerning  the  expenditure  of  funds  that 
can  be  used  only  for  road  and  bridge  purposes.  First,  what  ex¬ 
penditures  can  be  legally  considered  as  being  used  for  road  and 
bridge  purposes.  Second,  assuming  that  such  expenditures  are  for 
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road  and  bridge  purposes  are  they,  under  the  facts,  illegal  expendi¬ 
tures  for  another  reason. 

We  believe  from  the  information  submitted  that  most  if  not  all 
of  the  administrative  services  referred  to  are  to  be  performed  by 
the  county  clerk  or  other  public  officials.  Likewise,  our  opinion 
is  restricted  to  the  question  of  the  county  clerk  or  other  public 
official  receiving  compensation  from  the  road  and  bridge  fund  for 
services  performed  by  his  office  in  connection  therewith. 

In  State  ex  rel.  Linn  County  v.  Adams,  172  Mo.  1  (1903),  the 
county  clerk  kept  from  the  fees  he  collected  fees  for  his  services 
as  clerk  of  the  county  board  of  equalization.  The  court  held  he 
was  entitled  to  the  per  diem  of  three  dollars  per  day  as  a  member 
of  the  board  of  equalization  but  was  not  entitled  to  the  fees  he 
retained  for  acting  as  secretary  of  the  board  because  those  were 
his  duties  as  county  clerk.  The  court  stated,  l.c.  7-8: 

"In  order  to  maintain  this  proposition  some 
statute  must  be  pointed  out  which  expressly 
or  by  necessary  implication  provides  such  com¬ 
pensation  for  such  officer.  For  it  is  well 
settled  law,  that  a  right  to  compensation  for 
the  discharge  of  official  duties,  is  purely 
a  creature  of  statute,  and  that  the  statute 
which  is  claimed  to  confer  such  right  must  be 
strictly  construed.  [Jackson  County  v.  Stone, 

168  Mo.  577;  State  ex  rel.  v.  Wallbridge,  153 
Mo.  19^;  State  ex  rel.  v.  Brown,  li<6  Mo.  ^<01; 

State  ex  rel.  Wofford,  ll6  Mo.  220;  Givens  v. 

Daviess  Co.,  107  Mo.  603;  Gammon  v.  Lafayette 
Co. ,  76  Mo.  675.] 

"A  mere  application  of  these  principles  to  the 
statute  determines  the  question  in  hand.  No 
provision  is  therein  to  be  found  giving  any  com¬ 
pensation  to  the  secretary  of  the  board  of 
equalization.  The  county  clerk  is  by  the 
statute  made  ex  officio  a  member  of  the  board, 
and  its  secretary,  but  no  clerical  duties  are 
imposed  upon  him,  and  no  provision  made  for 
compensation  for  any  clerical  duties  to  be 
performed  by  him.  As  a  member  of  the  board 
he  is  allowed  $3  per  day  while  acting  as  such 
member,  and  no  longer,  and  so  the  circuit  court 
correctly  ruled  and  allowed  him  $12,  or  three 
dollars  per  day  as  a  member  of  the  board  for 
the  whole  time  he  could  have  acted  as  such 
member . 
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"The  clerical  duties  required  to  be  performed 
in  connection  with  the  action  of  the  board, 
for  which  Adams  also  received  pay  from  the 
county  in  addition  to  said  sum  of  twelve  dol¬ 
lars,  were  imposed  upon  him  not  as  a  member 
of  the  board,  nor  as  secretary  thereof,  but 
as  county  clerk.  And  in  the  act  imposing  those 
duties  no  provision  is  made  for  compensation 
for  his  services  in  performing  them,  and  but 
for  the  provisions  of  section  3239,  allowing 
fees  for  such  services  to  him  as  county  clerk, 
he  would  have  no  right  to  any  compensation 
whatever  therefor.  He  can  point  to  said  sec¬ 
tion  3239  as  authorizing  the  compensation  to 
him  as  county  clerk  for  the  clerical  services 
for  which  he  charged  the  county;  but  he  can 
point  to  no  statute  authorizing  such  compensa¬ 
tion  to  him  as  secretary  of  the  board  of  equal¬ 
ization.  Hence,  the  circuit  court  correctly 
held  that  he  was  entitled  to  such  compensation 
as  county  clerk,  and  not  as  secretary  of  the 
board  of  equalization.  The  contention  of  the 
defendant  receives  no  support  from  the  case  of 
State  ex  rel.  McGrath  v.  Walker,  97  Mo.  I62, 
to  which  we  are  cited.  In  that  case  there  was 
a  statute  expressly  providing  a  per  diem  com¬ 
pensation  for  the  members  of  the  state  board 
of  equalization  (R.S.  1879,  sec.  6669),  and 
the  only  question  was  whether  the  Secretary 
of  State,  in  view  of  the  constitutional  provi¬ 
sion  as  to  the  salary  of  such  officer,  was  en¬ 
titled  to  such  per  diem  compensation." 

In  Nodaway  County  v.  Kidder,  129  S.W.2d  857  (1939)  suit  was 
brought  to  recover  from  the  presiding  judge  of  the  county  court 
money  he  received  as  compensation  and  expenses  in  addition  to  his 
salary.  He  contended  he  was  paid  as  an  employee  of  the  county  for 
inspecting  roads,  bridges,  and  other  work.  In  discussing  this  mat¬ 
ter  the  court  stated,  l.c.  86O: 


"The  general  rule  is  that  the  rendition  of  ser¬ 
vices  by  a  public  officer  is  deemed  to  be  gratui¬ 
tous,  unless  a  compensation  therefor  is  provided 
by  statute.  If  the  statute  provides  compensation 
in  a  particular  mode  or  manner,  then  the  offi¬ 
cer  is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to  any 
different  mode  of  securing  same.  Such  statutes, 
too  must  be  strictly  construed  as  against  the 


-5- 


Honorable  Jack  E.  Gant 


officer.  State  ex  rel.  Evans  v.  Gordon,  2^5  Mo. 

12,  28,  1^9  S.W.  638;  King  v.  Riverland  Levee 
Dist.,  218  Mo.App.  ^90,  493,  279  S.W.  195,  196; 

State  ex  rel.  Wedeking  v.  McCracken,  60  Mo.App. 

650,  656. 

"It  is  well  established  that  a  public  officer 
claiming  compensation  for  official  duties  per¬ 
formed  must  point  out  the  statue  authorizing 
such  payment.  State  ex  rel.  Buder  v.  Hackmann, 

305  Mo.  3^2,  265  S.W.  532,  53^;  State  ex  rel. 

Linn  County  v.  Adams,  172  Mo.  1,  7,  72  S.W. 

655;  Williams  v.  Chariton  County,  85  Mo.  6^5. 

"The  duties  performed  by  appellant,  and  for 
which  the  additional  fee  or  salary  and  mileage 
was  paid,  were  with  reference  to  matters  per¬ 
taining  to  and  relating  to  his  official  duties 
as  presiding  judge  of  the  county  court  and  said 
services  were  within  the  scope  of  said  official 
duties.  The  work  in  which  appellant  was  en¬ 
gaged  was  directly  under  the  supervision  of  the 
county  court.  Public  policy  requires  that  a 
public  officer  be  denied  additional  compensation 
for  performing  official  duties. 

"It  has  been  held  that  employment  as  city  attor¬ 
ney,  for  which  a  salary  was  paid.  Includes  ser¬ 
vices  rendered  in  connection  with  a  special  tax 
matter,  and  that  compensation  as  city  attorney 
covers  such  service,  and  that  a  city  collector 
may  not  contract  with  such  city  attorney  for 
additional  compensation  for  services  in  such 
matters.  Edwards  v.  City  of  Kirkwood,  162  Mo. 

App.  576,  579,  1^2  S.W.  1109." 

Under  Section  51*120,  RSMo,  the  county  clerk  is  the  clerk 
of  the  county  court.  It  is  his  duty  to  keep  an  accurate  record 
of  the  orders,  rules  and  proceedings  of  the  county  court  and  an 
accurate  account  of  all  moneys  coming  into  his  hands  on  account  of 
fees,  costs  or  otherwise,  and  pay  the  same  to  the  persons  entitled 
thereto.  Under  Section  51.150,  RSMo,  it  is  his  duty  to  keep  Just 
accounts  between  the  county  and  all  persons  chargeable  with  moneys 
payable  into  the  county  treasury,  or  of  persons  that  may  become 
entitled  to  receive  moneys  therefrom,  and  to  file  and  preserve  in 
his  office  all  accounts,  vouchers,  and  other  papers  pertaining  to 
the  settlement  of  any  account  to  which  the  county  is  a  party,  and 
to  issue  warrants  on  the  treasury  for  all  money  orders  paid  by  the 
county  court  and  keep  an  abstract  thereof. 
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Section  50.330,  RSMo  1969,  provides  that  any  salary  provided 
for  county  officers,  deputies  and  assistants  shall  be  paid  monthly 
by  warrants  drawn  on  the  county  treasury . 

Section  51.280,  RSMo  I969,  provides  the*  county  clerk  of  Jack- 
son  County  shall  receive  "as  compensation  for  all  services  performed 
by  him  an  annual  salary  of  six  thousand  seven  hundred  dollars." 

It  also  provides  an  additional  salary  for  duties  imposed  by  this 
statute  in  issuance  of  all  county  licenses  and  collecting:  the  fees 
for  the  same  an  additional  sum  of  five  thousand  dollars  to  be  paid 
as  other  county  salaries  are  paid.  Section  51.^30,  RSMo  I969,  pro¬ 
vides  for  the  appointment  of  deputies,  clerks,  etc.,  and  provides 
for  their  salaries. 

Under  Chapter  229,  RSMo  1969,  when  any  public  money  is  to  be 
expended  on  public  roads  or  bridges,  the  county  court,  township 
board  or  road  commissioner,  as  the  case  may  be,  has  full  authority 
to  construct,  maintain,  purchase  machinery,  necessary  materials 
and  employ  the  necessary  help. 

Certainly,  it  is  the  duty  of  the  county  court  by  statute  to 
have  accurate  and  adequate  records  of  their  proceedings  dealing 
with  the  county  roads  and  it  is  the  duty  of  the  county  clerk  to 
keep  all  the  necessary  records.  We  are  unable  to  find  any  statute 
that  authorizes  the  county  clerk  to  receive  any  additional  compen¬ 
sation  for  such  services  or  any  statute  authorizing  the  county 
road  and  bridge  fund  to  be  used  to  compensate  him  or  any  other 
public  officer  for  any  services  rendered  by  them  for  the  county 
court  in  the  performance  of  their  duties  in  connection  with  the 
county  roads  including  all  necessary  records  to  be  kept  by  the 
county  court . 

As  heretofore  stated,  it  appears  most  of  the  services  mention¬ 
ed  herein  are  services  that  the  public  officials  of  Jackson  Coun¬ 
ty  are  under  legal  obligation  to  perform  under  their  official  duties 
of  their  office  and  for  which  they  are  compensated  by  their  salary 
which  is  paid  .from  the  general  revenue  of  the  county.  Without 
passing  on  each  of  the  itemized  services  mentioned  in  this  opinion, 
it  is  our  view  that  no  public  official  can  be  compensated  from  the 
road  and  bridge  fund  for  performing  a  service  or  duty  he  is  under 
legal  obligation  to  perform  by  virtue  of  his  office;  such  as  au¬ 
diting  by  the  county  auditor,  legal  advice  and  representation  by 
the  county  counselor,  and  similar  services  by  other  public  offi¬ 
cials.  Linn  County  v.  Adams,  supra . 

It  is  our  view,  for  example,  that  the  county  counselor  is  re¬ 
quired  to  do  all  the  legal  work  for  the  county,  whether  it  involves 
road  and  bridge  matters  or  other  matters,  for  which  he  is  compen¬ 
sated  from  the  general  revenue  of  the  county.  His  salary  is  to 
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be  paid  from  the  general  county  revenue,  and  there  Is  no  statutory 
provision  for  it  to  be  paid  from  any  other  fund.  The  same  is 
true  regarding  the  county  highway  engineer  and  other  public  offi¬ 
cials  so  far  as  their  compensation  is  concerned.  To  permit  coun¬ 
ty  road  and  bridge  funds  to  be  transfered  to  the  general  revenue 
fund  of  the  county  and  then  used  to  pay  the  salary  of  the  different 
county  officials  would  be  an  Indirect  method  of  evading  the  express 
provisions  of  the  law.  The  compensation  due  a  public  official  has 
to  be  paid  as  directed  by  statute  and  in  no  other  manner. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  county  road  and  bridge 
funds  cannot  be  transferred  to  the  general  revenue  fund  of  the  county 
and  then  used  to  pay  the  salary  of  the  different  county  officials 
and  employees  for  any  services  rendered  by  them. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Yours  very  tru^^ 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Oarclner 


I 


May  13,  1970 


OPINION  LETTER  NO.  261 


Honorable  ?rank  L.  r^ckelson 
State  Representative 
District  No.  110 
State  Capitol  Duilding 
Jefferson  City,  Missouri  63101 

Dear  Representative  Mickelson: 

This  is  in  response  to  your  request  for  information  regarding 
the  possibility  of  amending  or  in  some  manner  changing  the  charter 
of  the  City  of  Pleasant  Hill. 

As  pointed  out  in  your  letter,  the  City  of  Pleasant  Hill  is 
one  of  the  few  Missouri  cities  that  operates  under  a  special  char¬ 
ter.  Pleasant  lilll  was  incorporated  as  a  special  charter  city  by 
legislative  act  approved  March  IM,  1839,  Laws  1839,  page  136  and 
amended  by  legislative  act  approved  March  17,  1871*  Laws  I87I, 
page  166.  The  current  Missouri  Manual  shows  that  the  city  now  has 
a  population  of  2,689. 

Certain  fundamental  principles  of  the  law  relating  to  munici¬ 
pal  corporations  enre  set  forth  in  State  v.  Crismon,  188  S.W.2d  937 
em  follows : 

.  .'The  power  to  create  or  establish  munici¬ 
pal  corporations,  or  to  enlarge  or  diminish 
their  area,  to  reorgariize  their  governmenta ,  or 
to  dissolve  or  abolish  then  altogether  is  a 
political  function  which  rests  solely  in  the 
legislative  branch  of  the  government,  and  In 
the  absence  of  constitutional  restrictions,  the 
power  is  practically  unlimited.'  37  Am.Jur., 

Municipal  Corporations,  S  7,  P>  626.  In  that 
connection  this  court  has  said:  'It  has  long 
been  the  rule  In  this  state,  and  generally 
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throughout  the  country,  that  the  power  of  the 
legislature  in  the  creation  of  public  corpora¬ 
tions  •  ■  •  Is  absolute  except  where  limited 
by  the  constitution.  The  legislature  may  also 
change,  divide,  consolidate  and  abolish  them 
as  the  public  welfare  demands,’  State  ex  rel. 

Consolidated  School  District  No.  8  of  Pemiscot 
County  et  al.,  v.  Smith,  State  Auditor,  3^3  Mo. 

288,  121  S.W.2d  l60,  162,  and  cases  therein 
cited. " 

The  Constitution  of  Missouri  places  restrictions  on  the  power 
of  the  legislature  to  change  the  charter  of  municipal  corporations. 

Article  III,  Section  ftO  of  the  Constitution  provides: 

’’The  general  assembly  shall  not  pass  any  local 
or  special  law: 

•  t  •  • 

”(22)  Incorporating  cities,  towns,  or  villages 
or  changing  their  charters;” 

Moreover,  the  Constitution  of  Missouri  requires  a  classifica¬ 
tion  of  cities  and  that  their  power  shall  be  defined  by  general  law. 
Article  VI,  Section  15  of  the  Constitution  provides: 

”The  general  assembly  shall  provide  by  general 
laws,  for  the  organization  and  classification  of 
cities  and  towns.  The  number  of  such  classes 
shall  not  exceed  four;  and  the  powers  of  each 
class  shall  be  defined  by  general  laws  so  that 
all  such  municipal  corporations  of  the  same 
class  shall  possess  the  same  powers  and  be  sub¬ 
ject  to  the  same  restrictions.  The  general  as¬ 
sembly  shall  also  make  provisions,  by  general 
law,  whereby  any  city,  town  or  village,  exist¬ 
ing  by  virtue  of  any  special  or  local  law,  may 
elect  to  become  subject  to,  and  be  governed  by, 
the  general  laws  relating  to  such  coi^poratlons . ” 

The  General  Assembly  carried  Into  effect  the  above  provision 
of  the  Constitution  and  enacted  Section  72.0*10,  RSMo  Supp.  1967, 
which  reads  as  follows: 

”A11  cities  and  towns  In  this  state  containing 
five  hundred  and  less  than  three  thousand  in¬ 
habitants,  and  all  towns  existing  under  any 
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special  law,  and  having  less  than  five  hundred 
Inhabitants  which  shall  elect  to  be  cities  of 
the  fourth  class,  shall  be  cities  of  the  fourth 
class 

It  seems  evident  without  extended  comment  that  the  foregoing 
constitutional  and  statutory  provisions  not  only  prohibit  an  amend¬ 
ment  of  the  legislative  charter  but  also  provide  a  method  of  transi¬ 
tion  from  a  municipality  containing  less  than  three  thousand  inhabi¬ 
tants  and  "existing  under  any  special  law"  to  a  city  of  the  fourth 
class . 

The  laws  under  which  the  City  of  Pleasant  Hill  was  Incorporated 
do  not  require  the  charter  to  be  ratified  every  fifty  years  by  a 
vote  of  the  people.  Your  question  whether  the  charter  has  any  parti¬ 
cular  advantages  or  disadvantages  is  a  question  concerning  which  we 
are  not  in  a  position  to  advise  you.  It  would  be  our  suggestion 
that  this  question  be  submitted  to  the  city  attorney  for  consideration. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Nowotny) 


October  5,  1970 


OPINION  LETTER  NO.  262 


Mr.  Howard  L.  KcPadden 
General  Counsel 
Department  of  Corrections 
Box  267 

Jefferson  City,  Missouri  65IOI 
Dear  Mr .  McFadden : 

This  letter  is  in  response  to  your  opinion  request  which 
asks  if  the  Btate  Department  of  Corrections  is  liable  for  hospital 
services  provided  to  a  prisoner  for  injuries  Incurred  in  an  escape 
from  the  Oregon  County  Jail  where  he  was  being  held  in  custody  for 
escaping  from  an  institution  of  the  Missouri  Department  of  Cor¬ 
rections  . 

We  have  examined  the  Missouri  statutes  and  find  no  author¬ 
ity  for  the  Department  of  Corrections  to  pay  such  a  bill. 

We  are  enclosing  Opinion  No.  31 »  dated  January  26,  I965,  to 
Hess  and  Opinion  No.  I6,  dated  October  12,  1938  to  Chamler  both  of 
which  deal  with  this  subject. 

Very  truly  yours. 


JOHN  C.  DANPOPTH 
Attorney  General 

Enclosures : 

Op.  No.  31 
1-26-65,  Hess 


Op .  No .  16 
10-12-38,  Chamler 


Answer  by  Letter-Wieler 


M*j'  i5,  19VU 


OPINIOM  LETTER  NO.  266 


Mr.  harry  Wlr.Klns,  Supervisor 
Department  of  Liquor  Control 
uroadway  State  Office  BuilJinK 
Jefferson  City,  ?!issourl  65101 


Dear  Mr.  Wlfjjr.lns : 

Tills  Is  In  response  to  your  request  for  an  onlnlon  concerning 
that  portion  of  .Section  311.060,  HSMo,  which  disqualifies  for  llq- 
our  license  purposes  any  person  who  has  been  "...  convlcteu,  since 
ratification  of  the  twenty-first  amendment  to  the  Constitution  of 
the  United  States,  of  a  violation  of  the  provisions  of  any  law  ap¬ 
plicable  to  the  manufacture  or  aale  of  intoxicating  liquor,  or  who 
employs  in  his  business  as  sucn  dealer,  any  person  whose  license 
has  been  revoked  or  who  has  been  convicted  of  vlolatln;?  such  law 
since  the  date  aforesaid;  ....*' 

with  reference  to  this  provision,  you  have  asked  the  following 
questions : 


"1.  If  a  person  has  been  convicted  of  a  fel¬ 
ony  under  the  National  Prohibition  Act,  Is  he 
Ineligible  to  hold  a  license  or  to  be  employed 
by  a  licensee  under  Section  311. 060,  Revised 
.statutes  of  Missouri,  1959? 

"2.  If  a  person  lias  beer,  convicted  of  con¬ 
spiracy  to  violate  the  Internal  Revenue  Laws, 
after  repeal  [sic,  ratification]  of  the  twenty- 
first  aiTjendraent ,  for  the  sale  or  manufacture 
of  Intoxicating  liquor.  Is  he  Ineligible  same 
under  Section  311.060,  P.evlsed  .Statutes  of 
Missouri,  1959? 

"S.  Is  a  conviction  for  the  possession  of  a 
still  in  violation  of  the  Federal  Internal 
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Revenue  Laws,  said  conviction  coming  after  the 
ratification  of  the  twenty-first  araendnent  to 
the  United  States  Constitution,  a  violation 
of  the  law  applicable  to  the  manufacture  of 
alcoholic  beverages  as  set  forth  in  Section 
311.060,  Revised  Statutes  of  Missouri,  1959? 

If  a  person  has  been  coiivlcted  of  a  llq- 
our  law  for  the  sale  or  manufacture  of  intoxi¬ 
cating  liquor  after  the  repeal  of  prohibition, 
or  of  any  felony,  and  then  is  granted  United 
States  Citizenship,  would  this  tlien  remove 
the  Ineligibility  for  a  license  or  for  employ¬ 
ment  as  provided  In  Section  311. 060,  Revised 
Statutes  of  Missouri,  1959? 

”5.  If  a  person  has  been  convicted  of  a  liq- 
our  law  violation  for  the  sale  or  manufacture 
of  intoxicating  liquor  after  repeal  [sic,  rati¬ 
fication]  of  the  twenty-first  amendment  and  is 
granted  a  full  and  unconditional  pardon  from 
the  Presluent  of  the  United  States,  would  this 
then  remove  his  ineligibility  for  a  license 
or  for  erjploynient  as  set  out  in  Section  311  *060, 

Revised  Statutes  of  Missouri,  1959? 

“o.  If  a  person  has  been  convicted  of  a  llq- 
our  law  violation  for  the  sale  or  manufacture 
of  intoxicating  liquor  after  repeal  [sic, 
ratification]  of  the  twenty-first  amendment, 
and  has  served  in  the  armed  forces  of  the 
United  States  for  not  less  than  one  year,  and 
then  been  discharged  under  honorable  condi¬ 
tions  from  active  seivice,  would  the  Proclama¬ 
tion  of  harry  S.  Truman,  then  Presloent  of 
the  United  States,  maae  the  individual  eli¬ 
gible  to  hold  a  liquor  license  or  to  be  em- 
ployeu  by  a  licensee?” 

These  questions  will  be  considered  in  the  oraer  raised. 

I 

With  respect  to  your  first  question,  it  is  our  opinion  that 
a  person  who  has  been  convicted  of  a  felony  under  the  Rational  Pro¬ 
hibition  Act  is  eligible  to  hold  a  liquor  license  in  this  state  or 
be  employeu  by  a  licensee  unless  such  conviction  disqualifies  him 
from  voting  under  the  laws  of  this  state,  or  unless  the  Supervisor 
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of  Liquor  Control  detemlncs  that  the  clrcur.stances  surroundlnr, 
such  conviction  show  bad  TiOral  character,  providing;  this  person 
la  found  to  possess  the  other  statutory  qualifications.  Enclosed 
are  copies  of  Opinion  No.  439,  Issued  to  you  on  October  30,  19^9 
and  Opinion  No.  13,  issued  to  the  Honorable  C.  M.  Buford  on  Feb¬ 
ruary  5,  1954,  which  we  feel  adequately  discuss  this  point.  We 
note  that  a  person  convicted  of  a  felony  under  the  National  Prohi¬ 
bition  Act  could  not  have  been  convicted  subsequent  to  the  ratifi¬ 
cation  date  of  the  Twenty -first  Ainendment ,  Decenber  5,  1933,  because 
the  repeal  of  the  Eltshteenth  Amendment  on  that  date  made  further 
prosecution  under  the  Act  Impossible.  See  U.S.  v.  Chambers,  291 
U.S.  217,  78  L.Ed.  763  (1934). 


II 

One  who  is  convictec  of  conspiracy  to  violate  the  Internal 
Revenue  Laws  deallrif^  wltn  tne  sale  or  manufacture  of  intoxicating; 
liquor  subsequent  to  the  ratification  of  the  Twenty-first  Aiuemi- 
ment  is  Ineligible  to  hold  a  liquor  license  in  this  state  or  be 
employed  by  a  licensee  under  Section  311*060.  The  statute  provides 
that  one  who  violates  the  provisions  of  any  law  applicable  to  the 
manufacture  or  sale  of  Intoxicating  liquor  is  ineligible  to  l»old 
a  liquor  license.  The  Missouri  Supreme  Court  has  held  t}iat  a  con¬ 
viction  in  a  United  States  District  Court  for  failure  to  pay  an 
occupation  tax  as  requireu  by  federal  law  for  carrying  on  the  busi¬ 
ness  of  a  wholesale  liquor  dealer  is  sufficient  to  allow  the  .Super¬ 
visor  of  Liquor  Control  to  deny  an  appllcnr.c  a  liquor  license.  See 
Wilson  V.  Burke,  202  S.W.2d  876  (Mo.  1947).  It  is  our  view  that  a 
conviction  of  conspiracy  to  violate  the  Internal  Revenue  Laws  which 
specifically  deal  with  the  sale  or  manufacture  of  Intoxicating  liq¬ 
uor  also  comes  witlilti  the  phrase  "any  law  ar-pllcable  to  the  manu¬ 
facture  or  sale  of  Intoxicating  liquor." 

III 

It  is  our  opinion  that  a  conviction  subsequent  to  the  ratifi¬ 
cation  of  the  Twenty-first  Amendment  for  the  possession  of  a  still 
in  violation  of  the  Federal  Internal  Revenue  Law  Is  sufficient  to 
render  an  applicant  ineligible  to  hold  a  liquor  license  or  be  em¬ 
ployed  by  a  licensee  under  Section  311. O6O,  R3Mo.  The  term  "still" 
denotes  an  apparatus  used  for  the  manufacture  of  Intoxicating  llq- 
our  euid,  therefore,  conviction  for  possession  of  a  still  falls  with¬ 
in  the  phrase  "any  law  applicable  to  tne  manufacture  or  sale  of 
intoxicating  liquor." 


IV 

In  answer  to  your  fourth  question,  it  is  our  opinion  that  a 
person  who  has  been  convicted  of  violating  a  liquor  law  dealing 
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with  the  sale  or  manufacture  of  intoxicating  liquor  subsequent  to 
the  ratification  of  the  Twenty-first  Amendment  is  Inelirlble  to 
hold  a  liquor  license  or  bo  employed  by  a  licensee  under  Section 
311.060,  RSMo,  even  thou,'h  he  was  jrranteJ  United  States  citizenship 
subsequent  to  his  conviction.  Section  311.O6O  specifically  forbids 
the  (;;ranting  of  a  liquor  license  to  one  who  has  been  convicted  of 
any  law  applicable  to  the  sale  or  manufacture  of  intoxicating  liq- 
our  subsequent  to  the  ratification  of  the  Twenty-first  Amendment. 

The  granting  of  United  States  citizenship  does  not  expunge  the  rec¬ 
ord  of  conviction.  With  respect  to  one  who  has  been  convicted  of 
a  felony  unrelated  to  the  liquor  law  and  then  granted  citizenship, 
it  is  our  opinion  that  such  person  is  Inellglbie  to  hold  a  liquor 
license  if  such  conviction  disqualifies  him  from  voting  under  the 
laws  of  this  state.  A  naturalized  citizen  is  made  a  citizen  of  the 
United  States  under  an  act  of  Congress,  but  the  act  does  not  give, 
regulate  or  prescribe  his  capacities.  A  naturalized  citizen  gains 
no  priorities  but  stands  on  the  same  footing  as  a  native  citizen.  See 
Osborn  et  al.  v.  The  Hank  of  the  United  States,  22  U.S.  (9  Wheat.) 

738,  827,  6  L.Ed.  20n,  225  (1324). 

V 

A  person  convicted  of  a  liquor  law  violation  involving  the 
sale  or  manufacture  of  Intoxicating  liquor  subsequent  to  the  rati¬ 
fication  of  the  Twenty- first  Amendment  is  Ineligible  to  hold  a 
liquor  license  or  be  employed  by  a  licensee  under  Section  311.060 
even  though  he  has  been  granted  a  full  and  unconditional  pardon 
from  the  President  of  the  United  States.  Enclosed  is  a  copy  of 
Opinion  No.  I3 ,  Issued  to  the  Honorable  Kdmund  Hurke  on  May  I6, 

1946,  vfhich  adequately  explains  this  point. 

VI 

The  proclamation  of  the  President  of  the  United  States  con¬ 
cerning  an  individual  who  has  served  in  the  amed  forces  of  the 
United  States  for  not  less  than  one  year  and  then  been  discharged 
under  honorable  conditions  would  not  make  that  individual  eligible 
to  hold  a  liquor  license  or  be  employed  by  a  licensee  where  he  has 
been  convicted  of  a  liquor  law  violation  involving  the  sale  or 
manufacture  of  intoxicating  liquor  subsequent  to  the  ratification 
of  the  Twenty-first  Amendment.  A  proclamatloii  by  the  President 
has  no  greater  force  arid  effect  than  a  full  Presidential  pardon 
would  have.  It  does  not  expunge  the  record  of  conviction.  There¬ 
fore,  the  reasoning  of  Opinion  No.  13,  as  used  above,  is  applicable 
to  this  situation. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures:  Op.  No.  439,  10-30-69,  Wiggins 
Op.  No.  13,  2-5-54,  Buford 
Op.  No.  13,  5-16-46,  Burke 


MUNICIPAL  HOUSING  AUTHORITY:  Municipal  housing 

LAND  CLEARANCE  FOR  REDEVELOPMENT  AUTHORITY:  authorities  and 

INTEREST:  land  clearance  for 

redevelopment  au¬ 
thorities  are 

authorized  to  agree  to  pay  the  "going  federal  rate  of  interest"  on 
contracts  entered  into  with  the  federal  government  for  planning 
advances  and  contributions. 


OPINION  NO.  271 


May  8,  1970 


Mr.  Gene  Sally,  Director 
Department  of  Community  Affairs 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Sally: 

This  is  in  response  to  your  request  for  an  opinion  concern 
ing  the  power  of  housing  authorities  and  land  clearance  for  re¬ 
development  authorities  to  agree  to  pay  the  "going  federal  rate  of 
interest"  on  advancements  of  money  by  the  federal  government.  Spe 
cifically,  you  asked: 

"'Do  housing  and  land  clearance  for 
redevelopment  authorities  have  the 
power  to  agree  to  pay  the  "going 
Federal  rate  of  interest"  on  annual 
contribution  contracts,  planning  ad¬ 
vances,  loans,  grants  or  contribu¬ 
tions?  ' " 

You  state  that  these  various  forms  of  financial  assistance 
from  the  federal  government  to  the  local  authorities  are  to  bear 
interest  at  a  rate  of  six  emd  three-eighths  percent,  which  is  the 
current  "going  federal  rate  of  interest." 

The  powers  and  duties  of  a  housing  authority  in  Missouri 
are  governed  by  the  provisions  of  Sections  99.010  through  99.230, 
RSHo,  as  amended.  Section  99.140,  RSMo  1959  provides  that  an 
authority  shall  have  power  to  issue  bonds  from  time  to  time  in  its 
discretion  for  any  of  its  corporate  purposes.  The  term  "bonds"  is 
defined  in  Section  99.020,  RSMo  1967  Supp.  as: 

"The  following  terms,  wherever  used 
or  referred  to  in  sections  99.010  to 
99.230  shall  have  the  following 
respective  meanings  unless  a  differ¬ 
ent  meaning  clearly  appears  from  the 
context : 
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*  *  * 

"(14)  'Bonds'  shall  mean  any  bonds, 
notes,  interim  certificates,  debentures, 
or  other  obligations  issued  by  the  au¬ 
thority  pursuant  to  this  chapter;" 

Section  99.150,  RSMo  1959,  provides  that  the  bonds  of  an  authority 
shall  be  authorized  by  resolution  and  shall  bear  interest  at  such 
rate  or  rates  as  such  resolution,  its  trust  indenture  or  mortgage 
may  provide,  not  to  exceed  six  percent  per  annum.  In  Opinion 
Letter  No.  512,  issued  to  you  on  December  19,  1969  (copy  enclosed), 
it  was  our  opinion  that  Section  99.150  had  been  amended  by  the 
provisions  of  House  Bill  No.  2  of  the  first  extraordinary  session 
of  the  Seventy-Fifth  General  Assembly  to  the  extent  that  bonds 
issued  by  said  authority  may  be  sold  at  not  less  than  ninety-five 
percent  of  par  and  may  bear  interest  at  a  rate  between  six  and 
eight  percent  if  sold  at  public  sale.  However,  in  Opinion  Letter 
No.  162  issued  to  you  on  February  9,  1970  (copy  enclosed),  it  was 
our  opinion  that  Section  99.150,  as  amended  by  House  Bill  No.  2, 
would  not  permit  a  municipal  housing  authority  to  sell  bonds  to 
the  federal  government  at  private  sale  at  a  rate  in  excess  of  six 
percent  but  less  than  eight  percent.  Although  we  were  aware  that 
Section  99.210,  RSMo  1959  generally  provides  that  a  municipal 
authority  may  do  any  and  all  things  necessary  or  desirable  to 
secure  the  financial  aid  or  cooperation  of  the  federal  government 
in  the  undertaking,  construction,  maintenance  or  operation  of  any 
housing  project  by  such  authority,  it  was  our  feeling  that  this 
section  did  not  supersede  or  take  precedence  over  Section  99.150, 
which  specifically  deals  with  the  bonds  of  a  municipal  housing 
authority  and  the  interest  rates  thereon. 

Therefore,  a  housing  authority  can  enter  into  contribution 
contracts,  planning  advances  and  other  arrangements  with  the  federal 
government  pursuant  to  the  statutory  authority  of  Section  99.210, 
such  contracts  providing  for  payment  of  interest  in  excess  of  six 
percent  per  annum,  only  where  the  obligation  to  pay  is  not  evi¬ 
denced  by  an  instrument  which  is  a  "bond"  within  the  statutory 
definition.  It  is  our  opinion  that  the  term  "bond"  as  defined  in 
Section  99.020(14)  contemplates  the  sort  of  instrument  that  is 
generally  thought  of  as  a  "bond",  i.e.,  a  bond  or  debenture  or 
promissory  note  in  which  a  promise  is  made  to  pay,  at  a  specified 
date  or  dates,  to  the  bearer,  providing  for  fixed  payments  of 
principal  and  interest  at  stated  times,  and  in  a  form  which  is 
treinsferable  or  assignedile,  whether  negotiable  or  not.  We  note 
the  language  in  Section  99.150(1),  which  provides: 

"Bonds  of  an  authority  shall  be  au¬ 
thorized  by  its  resolution  and  may  be 
issued  in  one  or  more  series  and  shall 


2 


Mr.  Gene  Sally 


bear  such  date  or  dates,  mature  at 
such  time  or  times,  bear  interest 
at  such  rate  or  rates,  not  exceed¬ 
ing  six  per  cent  per  annum,  be  in 
such  denomination  or  denominations, 
be  in  such  form,  either  coupon  or 
registered,  carry  such  conversion 
or  registration  privileges,  have 
such  rank  or  priority,  be  executed 
in  such  manner,  be  payable  in  such 
medium  of  payment,  at  such  place 
or  places,  and  be  subject  to  such 
terms  of  redemption  (with  or  with¬ 
out  premium)  as  such  resolution, 
its  trust  indenture  or  mortgage 
may  provide . " 

It  seems  clear  that  Section  99.150(1),  as  amended,  only  applies 
to  those  bonds  which  are  "bonds"  in  the  traditional  sense.  Since 
the  various  types  of  financial  arrangements  between  the  local 
authorities  and  the  federal  government  mentioned  in  your  letter 
do  not  meet  this  definition,  it  is  our  opinion  that  the  local 
authorities  can  enter  into  such  arrangements  ^lnd  agree  to  pay 
the  "going  federal  rate  of  interest." 

Much  the  same  reasoning  applies  with  respect  to  l2md  clear¬ 
ance  for  redevelopment  authorities,  which  are  governed  by  Sections 
99.300  through  99.660,  RSMo,  as  amended.  Section  99.490,  RSMo 
1959,  as  amended  by  House  Bill  No.  2  (see  Opinion  Letter  No.  162), 
provides  that  a  land  clearance  for  redevelopment  authority  may 
issue  bonds  by  resolution  at  an  interest  rate  up  to  eight  percent, 
if  sold  at  public  sale;  with  the  further  provision  that  the  bonds 
may  be  sold  at  private  sale  at  an  interest  rate  not  in  excess  of 
six  percent. 

Generally,  Section  99.320,  RSMo  1967  Supp.  provides: 

"As  used  in  this  law,  the  following  terms 
mean : 


*  *  * 

"(4)  'Bond",  any  bonds,  including  re¬ 
funding  bonds,  notes,  interim  certifi¬ 
cates,  debentures,  or  other  obligations 
issued  by  an  authority  pursuant  to  this 
law;" 

Section  99.420,  RSMo  1959,  applicable  to  Land  Clearemce  for 
Redevelopment  authorities,  provides  in  part: 
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"An  authority  shall  constitute  a  public 
body  corporate  and  politic,  exercising 
public  and  essential  governmental  func¬ 
tions,  and  having  all  the  powers  nec¬ 
essary  or  convenient  to  carry  out  and 
effectuate  the  purposes  and  provisions 
of  this  law,  including  the  following 
powers  in  addition  to  others  herein 
granted: 


*  *  * 

" (8)  To  borrow  money  and  to  apply  for 
and  accept  advances ,  loans ,  grants , 
contributions  and  any  other  form  of 
financial  assistance  from  the  federal 
government,  the  state,  county,  munici¬ 
pality  or  other  public  body  or  from 
any  sources  public  or  private ,  for  the 
purposes  of  this  law,  to  give  such  se¬ 
curity  as  may  be  required  ^md  to  enter 
into  and  carry  out  contracts  in  connec¬ 
tion  therewith;  an  authority,  notwith¬ 
standing  the  provisions  of  any  other 
law,  may  include  in  any  contract  for 
financial  assistance  with  the  federal 
government  for  a  land  clearance  or 
urban  renewal  project  such  conditions 
imposed  pursuant  to  federal  law  as 
the  authority  may  deem  reasonable  and 
appropriate  and  which  are  not  incon¬ 
sistent  with  the  purposes  of  this  law; " 

Therefore,  a  land  clearance  for  redevelopment  authority  would 
not  be  entitled  to  enter  into  contribution  contracts ,  planning  ad¬ 
vances  ,  or  other  arrangements  with  the  federal  government  pursuant  to 
Section  99.420(8),  such  contracts  providing  for  payment  of  interest 
in  excess  of  six  percent  per  annum, if  the  obligation  to  pay  is  evi¬ 
denced  by  an  instrument  which  is  a  "bond"  within  the  statutory  defi¬ 
nition.  We  believe  that  the  term  "bond",  as  defined  in  Section 
99.320(4),  contemplates  the  same  type  of  instrument  as  that  described 
previously  with  respect  to  municipal  housing  authorities.  We  note 
the  language  of  Section  99.490(1)  which  provides: 

"Bonds  of  an  authority  shall  be  au¬ 
thorized  by  its  resolution  emd  may  be 
issued  in  one  or  more  series  and  shall 
bear  such  date  or  dates,  be  payable 
upon  demand  or  mature  at  such  time  or 
times,  bear  interest  at  such  rate  or 
rates,  not  exceeding  six  per  cent  per 


4 


Mr.  Gene  Sally 


annvun,  be  in  such  denomination  or 
denominations,  be  in  such  form  either 
coupon  or  registered,  carry  such  con¬ 
version  or  registration  privileges, 
have  such  rank  or  priority,  be  exe¬ 
cuted  in  such  manner,  be  payable  in 
such  medium  of  payment,  at  such  place 
or  places,  and  be  subject  to  such 
terms  of  redemption  (with  or  without 
premium)  as  such  resolution,  its 
trust  indenture  or  mortgate  may  pro¬ 
vide." 

The  types  of  financial  arrangements  between  the  local  land 
clearance  for  redevelopment  authorities  and  the  federal  government 
mentioned  in  your  letter  do  not  meet  the  definition  of  a  "bond", 
as  set  out  in  Section  99.320(4),  and,  therefore,  it  is  our  opinion 
that  land  clearance  for  redevelopment  authorities  can  enter  into 
arrangements  of  this  type  with  the  federal  government  and  agree  to 
pay  interest  at  the  going  federal  rate. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  municipal  housing 
authorities  and  land  clearance  for  redevelopment  authorities  are 
authorized  to  agree  to  pay  the  "going  federal  rate  of  interest" 
on  contracts  entered  into  with  the  federal  government  for  planning 
advances  and  contributions. 

This  opinion,  which  I  hereby  approve,  was  prepared  by  my 
Assistant,  Richard  Wieler. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 

Enclosures : 

Opinion  Letter  No.  162,  Sally,  2-9-70 
Opinion  Letter  No.  512,  Sally,  12-19-69 
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(Answer  by  Letter)  C.  B.  Blackmar 


April  23,  1970 


OPINION  LETTER  NO.  273 


Honorable  Joe  D.  Holt 
State  Representative 
District  102 
829  Center  Avenue 
Fulton,  Missouri  6525I 

Dear  Representative  Holt : 

This  letter  Is  Issued  In  response  to  your  request  of  March  30* 
1970,  in  which  you  ask  the  opinion  of  this  office  about  certain 
questions  relating  to  the  organization  and  bonded  Indebtedness  of 
fire  protection  districts  In  counties  of  the  third  class,  under 
Chapter  321,  RSMo,  as  aunended  by  House  Bill  No.  322,  Seventy-Fifth 
General  Assembly,  In  I969, 

Organization 

By  reason  of  House  Bill  No.  322,  Seventy-Fifth  General  As¬ 
sembly,  we  now  have  a  uniform  procedure  for  the  establishment  of 
fire  protection  districts  In  all  counties  of  the  state.  This  was 
accomplished  by  amending  section  321.020,  RSMo,  so  that  It  would 
apply  to  all  counties,  and  by  repealing  the  provisions  relating 
specially  to  counties  of  the  second,  third  and  fourth  class. 

The  effect  of  these  amendments  is  to  make  Sections  32I.030 
through  321.070,  RSMo  1959*  applicable  to  all  counties.  They 
formerly  applied  only  to  counties  of  class  one.  These  sections 
describe  the  detailed  procedure  for  the  formation  of  fire  pro¬ 
tection  districts.  We  attach  copies  of  these  sections  for  your 
coxTvenlence. 

The  sections  specify  a  procedure  which  Is,  summarily,  as 
follows ; 
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(a)  A  petition  must  be  signed  by  at  least  one  hundred 
taxpaying  electors  of  the  proposed  district  (Section  321. 030); 

(b)  The  detailed  contents  of  the  petition  are  specified 
In  Section  321.0^0; 

(c)  Notice  Is  given  by  publication,  specifying  a  hear¬ 
ing  date  not  less  than  thirty  days  nor  more  than  sixty  days  fol¬ 
lowing  the  filing  of  the  petition  (Section  321.070); 

(d)  One  or  more  taxpaying  electors  may  file  a  protest 
petition,  any  time  before  the  hearing  date  (Section  321. 090). 

Issuance  of  Bonds 


Bonds  of  fire  protection  districts  are  governed  by  Section 
26  of  Article  VI  of  the  Missouri  Constitution,  and  by  Sections 
321.3^0  through  321.380  of  the  Missouri  Revised  Statutes.  Sec¬ 
tions  321.340  and  321.380  are  In  the  same  form  now  that  they  were 
In  1959.  The  Intervening  sections  were  amended  by  House  Bill  No. 
322,  Seventy-Fifth  General  Assembly,  In  1969* 

The  limitation  on  amount  of  bonded  Indebtedness  Is  found  In 
Section  26(b)  of  Article  VI  of  the  Missouri  Constitution,  and 
amounts  to  five  percent  of  the  taxable  tangible  property  In  the 
district  as  shown  by  the  last  completed  assessment  for  state  and 
county  tax  purposes. 

Bonds  may  be  authorized  by  two-thirds  vote  of  those  casting 
ballots  at  a  general  or  special  election.  The  board  of  directors 
of  the  district  may  authorize  the  placing  of  a  bond  proposal  on 
the  ballot,  by  resolution.  See  Section  321.350,  RSMo,  House  Bill 
No.  322,  Seventy-Fifth  General  Assembly  (1969);  Section  321. 380, 
RSMo  1959;  Missouri  Constitution,  Article  VI,  Section  26(b). 

The  authority  of  a  district  In  a  third  class  county  to  levy 
taxes  Is  found  In  Section  321.240,  House  Bill  No.  322,  Seventy- 
Fifth  General  Assembly,  and  In  Section  321.260,  RSMo  1959*  The 
effect  of  the  I969  amendments  Is  to  naake  both  of  these  sections 
applicable  to  fire  protection  districts  established  In  third 
class  counties.  Section  321.240  provides  for  the  basic  levy  and 
specifies  that  ”.  .  .In  addition  thereto,.  .  .”  the  board  may 
".  .  .  fix  a  rate  of  levy  which  will  enable  It  to  promptly  pay 
In  full  when  due  all  Interest  on  and  principal  of  bonds.  .  . " 

By  reason  of  Section  26(f)  of  Article  VI  of  the  Missouri  Consti¬ 
tution,  bonded  Indebtedness  may  not  be  Incurred  until  the  Issuing 
authority  has  made  provision  for  an  annual  levy  sufficient  to 
discharge  the  prlniClpal  and  Interest  of  the  bonds  within  twenty 
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years.  Under  Section  321.260,  RSMo  1959 >  a  fire  protection  dis¬ 
trict  may  levy  such  additional  taxes  as  are  necessary  to  prevent 
default  on  bonded  Indebtedness. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures 
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The  provision  of  Section  33^.031 
RSMo  1959  which  requires  that 
candidates  for  licenses  as  physicians 
and  surgeons  in  the  State  of  Missouri 
shall  be  citizens  of  the  United  States 
is  unconstitutional. 


May  22,  1970 


Honorable  Thomas  D.  Graham 
State  Representative 
312  East  Capitol  Avenue 
Jefferson  City,  Missouri  65101 

Dear  Representative  Graham: 

This  opinion  is  in  response  to  your  question  concerning 
whether  the  citizenship  requirement  of  Section  33^.031,  RSMo 
1959,  is  discriminatory  and  unconstitutional. 

Section  33^*031  provides  in  part: 

"1.  Candidates  for  licenses  as  physicians 
and  surgeons  shall  be  citizens  of  the  United 
States  and  shall  furnish  satisfactory  evi¬ 
dence  of  their  good  moral  character,  and  their 
preliminary  qualifications,  to  wit:  ..." 

Thereafter,  the  section  sets  forth  in  detail  the  educational 
prerequisites  necessary  to  qualify  as  a  candidate.  Thus,  a 
candidate  is  required  to  establish  his  graduation  from  an  accredited 
high  school  or  its  equivalent  and  satisfactory  evidence  of  comple¬ 
tion  of  pre-prof esional  education  consisting  of  at  least  60 
semester  hours.  He  must  provide  satisfactory  evidence  that  he 
attended  and  received  a  diploma  throughout  at  least  four  terms 
of  32  weeks  of  actual  instruction  in  each  term  and  received  a 
diploma  from  a  reputable  medical  college  or  osteopathic  college 
that  enforces  certain  other  requirements  that  are  provided 
for  in  Section  33^.031. 

Section  33^.040  provides  that  all  persons  desiring  to 
practice  as  physicians  and  surgeons  in  Missouri  must  present 
themselves  to  be  examined  as  to  their  fitness.  The  type  of 
examination,  certain  subjects  which  must  be  included,  average 
grade  levels  which  must  be  obtained  by  each  candidate  and  the 
administration  of  the  examination  is  set  forth. 
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Section  33^.031  and  33^. 0^0  provide,  therefore,  a  compre¬ 
hensive  qualification  and  testing  procedure  through  which  a 
person  obtains  a  license  to  practice  medicine  In  the  State  of 
Missouri . 

In  addition  to  the  foregoing,  applicants  may  be  admitted 
to  the  practice  of  medicine  under  Section  33^. 0^3  RSMo  1959 
In  Missouri  without  examination  where  the  applicant  Is  "legally 
qualified"  and  he  has  met  the  educational  requirements  of  this 
state  and  holds  a  certificate  In  any  state  or  territory  of  the 
United  States  or  of  the  District  of  Columbia  authorizing  the 
practice  of  medicine.  The  State  Board  of  Registration  for  the 
Healing  Arts  (Board)  does  not  license  an  alien  licensed  In 
another  state  and  otherwise  qualified  educationally  on  the 
grounds  that  such  a  person  Is  not  "legally  qualified"  under 
Section  33^.031. 

Section  33^. 0^5  allows  the  Board  to  Issue  a  temporary  license 
to  an  otherwise  qualified  physician  to  practice  In  state  maintained 
hospitals  or  other  hospitals  approved  by  the  Board  even  though 
such  a  person  Is  not  a  citizen  of  the  United  States  where  the 
applicant  Is  legally  authorized  to  practice  under  the  laws  of 
another  state,  territory  or  foreign  country  and  V7ho  has  met  such 
other  requirements  as  the  Board  may  Impose.  The  temporary  license 
shall  limit  the  licensee  to  practice  In  the  designated  hospital 
under  the  supervision  of  the  Chief  of  Staff  of  the  hospital 
and  no  fees  for  services  shall  be  charged  by  the  licensee  or 
the  hospital  for  services  performed  by  the  licensee. 

The  citizenship  requirements  were  not  contained  In  the 
previous  laws  with  respect  to  practitioners  of  medicine,  surgery 
and  midwifery.  Chapter  33^  RSMo  19^9. 

The  opinion  request  requires  an  Interpretation  of  that 
portion  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  Which  provides: 

"[N]or  shall  any  State  deprive  any  person 
of  life,  liberty  or  property,  without  due 
process  of  law;  nor  deny  to  any  person  vrlthln 
Its  Jurisdiction  equal  protection  of  the  laws." 

The  protection  afforded  by  the  above  quoted  portion  of 
the  Fourteenth  Amendment  extends  to  both  citizens  and  aliens. 

In  Ylck  Wo  V.  Hopkins.  II8  U.S.  356,  6  S.Ct.  106^1,  30  L.Ed.  220 
(I8b5),  the  court  referred  to  the  above  language  from  the 
Fourteenth  Amendment  and  stated! 
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"These  provisions  are  universal  in  their 
application,  to  all  persons  within  the 
territorial  Jurisdiction,  without  re^ijard 
to  smy  differences  of  race,  of  color,  or 
of  nationality;  and  the  equal  protection 
of  the  laws  Is  a  pledge  of  the  protection 
of  equal  laws."  loc.  clt.  Il8  U.S.  356, 

369. 

The  plaintiff  In  this  case  was  a  citizen  of  China  and  he 
was  attacking  an  ordinance  which  In  Its  application  was  being 
used  to  deprive  Chinese  citizens  from  operating  laundries.  Allens, 
therefore,  enjoy  the  same  right  to  equal  protections  enjoyed  by 
citizens . 

The  requirement  that  an  applicant  be  a  citizen  Imposed 
by  Section  33^.031  is,  of  course,  discriminatory  In  the  sense 
that  all  persons  other  than  citizens  who  have  the  requisite 
educational  qualifications  are  qualified  applicants.  The  question, 
however.  Is  whether  the  class  created  Is  permissible  under  the 
Fourteenth  Amendment. 

In  regulating  Its  affairs,  each  state  has  through  Its  police 
power  considerable  discretion  In  regulating  the  affairs  of  the 
state  and.  In  the  process,  to  create  classifications.  The  basic 
requirement  in  this  classification  process  la  that  the  classes 
bear  some  relation  to  the  purpose  for  which  the  class  was  created. 
In  Petltt  V.  Field.  3^*1  S.W.2d  106,  109  (Mo.S.Ct.,  I960)  the 
court  stated; 

".  .  .  It  Is  arbitrary  discrimination 
violating  the  Equal  Protection  Clause 
of  the  14th  Amendment  to  make  exclusions 
not  based  on  differences  reasonably 
related  to  the  purposes  of  the  Act.  ..." 

It  is  necessary,  therefore,  to  undertake  to  determine  the 
purpose  served  by  licensing  physicians.  This  purpose  has  been 
discussed  on  numerous  occasions.  In  State  v.  Hathaway,  21  S.W. 
108l,  1083  (Mo.S.Ct.,  1893)  the  court  In  ref*errlng  to  the 
creation  of  the  Board  of  Health  which  then  licensed  physicians 
stated: 


".  .  .This  statute  Is  the  exercise  by  the 
legislature  of  Its  prerogative  to  pass  all 
needful  laws  for  the  preservation  of  the 
health  of  the  people  of  this  commonwealth. 

Its  right  to  regulate  the  practice  of  those 
trades  and  professions  requiring  professional 
skill  and  leaniing  can  no  longer  be  doubted.  .  .  ." 
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«  «  « 

"The  legislature,  then.  In  the  Interest  of 

society,  and  to  prevent  the  Imposition  of 

quacks,  adventurers,  and  charlatans  upon 

the  Ignorant  and  credulous,  has  the  power 

to  prescribe  the  qualifications  of  those 

whom  the  state  permits  to  practice  medicine.  ..." 

loc.  clt.  21  S.W.  1081,  1083. 

In  State  v.  Davis,  92  S.W.  48i|,  488  (Mo.S.Ct.,  1906)  the 
court  In  referring  to  the  state  statute  governing  the  licensing 
of  physicians  stated; 

"...  The  prime  object  of  this  law 

upon  the  subject  of  the  practice  of  medicine 

Is  the  protection  of  the  people  from  the 

Impositions  herein  Indicated  by  persons  who 

are  not  sufficiently  skilled  In  the  profession 

to  authorize  them  to  properly  administer 

medicine  and  therefore  relieve  the  afflicted.  ..." 

loc.  clt.  92  S.W.  484,  488. 

Finally,  In  State  v.  Scopel,  316  S.V/.2d  515,  518  (Mo.S.Ct., 
1958)  the  court  stated; 

"It  Is  clear  that,  for  protection  of  the 
public  health  auid  welfare,  the  legislature 
Is  empowered  to  regulate  the  practice  of 
medicine  In  such  manner  as  It  reasonably 
may  believe  to  be  proper  and  wise.  ..." 
loc.  clt.  316  S.W.  515,  518. 

The  purpose  to  be  served  by  requiring  that  an  applicant  be 
a  citizen  must,  therefore,  relate  to  auid  further  the  protection 
of  the  public  health  from  persons  who  are  unqualified  and  who 
because  of  their  willingness  to  represent  themselves  as  physicians 
might  Injure  the  public  who  are  unable  to  ascertain  their  true 
qualifications . 

We  have  been  unable  to  locate  any  case  which  has  considered 
the  requirement  of  citizenship  to  the  practice  of  medicine.  In 
Templar  v.  Michigan  State  Board  of  Examiners  of  Barbers.  90  N.W. 
105o,  l()59-l06(i  tMlch.S.dt . ,  l902)  the  court  determined  that  a 
requirement  that  a  barbers  license  be  restricted  to  citizens 
was  unconstitutional  as  a  violation  of  the  Fourteenth  Amendment. 

In  Its  discussion,  the  court  discussed  a  prior  Michigan  case  which 
had  held  that  no  person  has  a  vested  right  to  practice  medicine. 
The  court  stated; 
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.  .  We  do  not  hesitate  to  reiterate  that 
doctrine.  We  think  It  must  be  considered 
as  settled  that  In  the  protection  of  the 
public  health  the  legislature  has  the 
right  to  provide  for  an  examination  of 
all  persons  who  seek  to  engage  In  the 
practice  of  medicine,  and  to  have  their 
qualifications  passed  upon  by  a  properly 
constituted  board.  But  the  practice  of 
medicine  Is  no  more  an  Incident  of  citizen¬ 
ship  than  the  practice  of  a  trade  of  a 
barber.  All  persons  are  entitled  to  enjoy 
the  equal  protection  of  the  law,  ...” 

The  court  also  Indicated  that  if  the  legislature  has  the 
power  to  require  citizenship,  might  the  legislature  not  have 
the  power  to  exclude  alien  labor  wholly?  The  court  answered 
In  the  negative. 

Citizenship  has  been  upheld  as  a  prerequisite  for  the 
right  to  practice  certain  vocations  or  businesses  on  a  number 
of  occasions. 

These  cases  are  collected  in  39  A.L.R.  3^6-351.  It  has 
been  held  that  a  state  may  deny  to  aliens  the  right  to  act  as 
an  auctioneer,  Wright  v.  May,  1^*9  N.W.  9  (Mlnn.S.Ct.,  191^); 
to  sell  liquor,  ^rageser  v.  Gray,  20  A.  905  (Md.Ct.App.,  1890): 
to  obtain  a  peddlers  license.  Commissioner  v.  Hyina,  81  N.E.  1h9 
(.Mass. Sup .Jud.Ct. ,  1907).  These  cases  were  rationalized  In 
George  v.  City  of  Portlyid.  235  P.  68l  (Ore.S.Ct.,  1925)  on  the 
grounds  that  these  particular  occupations  have  been  historically 
subject  to  abuse  and  that  the  "occupations  Involved  have  been 
practically  placed  under  the  ban  of  the  law  and  In  the  domain 
of  privilege  only,  so  that,  strictly  speaking,  no  right  belongs 
to  anyone  to  engage  In  such  occupation.” 

A  similar  rationale  seems  to  underly  Ohio  ex  rel.  Clarke  v. 
Deckevach,  274  U.S.  392,  71  L.Ed.  1115  (1926)  where  the  court 
upheld  as  consistent  with  the  Fourteenth  Amendment  a  Cincinnati, 
Ohio,  ordinance  which  prohibited  an  alien  from  obtaining  a  license 
to  conduct  a  billiard  and  pool  room.  The  court  noted  that  in  a 
prior  case  the  court  had  taken  Judicial  notice  of  the  "harmful 
and  vicious  tendency  of  such  establishments."  The  court  held 
that  the  ordinance  does  not  preclude  the  possibility  of  a  rational 
basis  for  the  legislative  Judgment  and  that  It  had  not  knowledge 
of  the  local  conditions  sufficient  to  say  that  the  legislature 
was  clearly  wrong. 
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Where  the  court  found  no  relationship  between  a  particular 
occupation  and  a  prohibition  against  the  employment  of  aliens, 
the  classification  has  been  struck  down.  In  Truax  v.  Raich, 

239  U.S.  33>  60  L.Ed.  131  (1915)  the  court  had  before  It  an 
Arizona  statutory  provision  which  required  every  employer  of  more 
than  five  persons  to  employ  not  less  than  80/15  qualified  electors 
or  native  bom  citizens  of  the  United  States.  The  state  asserted 
that  the  act  was  Justified  as  an  exercise  of  the  state  to  make 
reasonable  classifications  in  promoting  health,  safety,  morals 
and  welfare  of  those  v;lthln  Its  Jurisdiction.  The  court  held 
that  the  broad  range  of  legislative  discretion  "does  not  go  so 
far  as  to  make  It  possible  for  the  State  to  deny  to  lawful 
Inhabitants,  because  of  their  race  or  nationality,  the  ordinary 
means  of  earning  a  livelihood."  The  court  went  on  to  say: 

".  .  .It  requires  no  argument  to  show  that 
the  right  to  work  for  a  living  In  the  common 
occupations  of  the  community  Is  of  the 
very  essence  of  the  personal  freedom  and 
opportunity  that  It  was  the  purpose  of  the 
Amendment  to  secure.  ..."  loc.  clt.  239 
U.S.  33,  ^1. 

In  Takahashl  V.  Fish  and  Game  Commission,  33^  U.S.  ^110, 

92  L.Ed.  1478  (l9^*7)  the  court  struck  down  a  California  statute 
which  provided  that  a  coiranerclal  fishing  license  could  not 
be  granted  to  a  person  "Ineligible  to  citizenship".  Under  the 
federal  naturalization  laws  a  citizen  of  Japan  was  not  then 
eligible  to  become  a  citizen.  California  urged  that  It 
had  a  public  Interest  In  the  fish  on  Its  coastline  and  that 
It  could  regulate  commercial  fishing  to  assure  to  Its  citizens 
the  use  of  these  fish.  The  court  held  that  whatever  ownership 
the  state  might  have  In  these  fish.  It  Is  Inadequate  to  Justify 
the  exclusion  of  all  aliens  who  are  lawful  residents  of  the 
state  from  making  a  living  by  fishing  v:hlle  permitting  all  others 
to  do  so. 

There  are  a  number  of  other  cases  which  have  discussed  the 
basic  question  of  the  appropriate  limitations  that  a  state  may 
Impose  upon  aliens  In  their  choice  of  occupations.  The  above 
Is  thought  to  be  representative. 

The  Attorney  General  of  Texas  In  an  opinion  to  Honorable 
M.  H.  Crabb,  December  7,  1950,  held  that  the  State  of  Texas 
could  not  constitutionally  limit  medical  licenses  to  United 
States  citizens.  In  that  opinion,  the  Attorney  General  quoted 
extensively  from  Wormsen  v.  Moss,  20  N.Y.S.2d  798,  803  (19^1). 
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The  court  there  considered  the  constitutionality  of  a  citizen¬ 
ship  requirement  for  a  massage  operator.  The  court  stated: 

"...  Thus  the  alien,  like  the  citizen, 
has  the  right  to  engage  In  a  lawful 
occupation.  If  the  calling  Is  one  that 
the  State,  In  the  exercise  of  Its  police 
power,  may  prohibit  either  absolutely  or 
conditionally,  by  the  exaction  of  a  license, 
the  fact  of  alienage  may  Justify  a  denial 
of  the  privilege.  But  even  then,  there 
must  be  some  relation  between  the  exclusion 
of  the  alien  and  the  protection  of  the  public 
welfare.  (Citation  omitted.)  Classification 
as  between  citizens  and  aliens  Is  permissible, 
but  the  classification  must  have  some  reason¬ 
able  basis  In  the  welfare  of  the  community.  ...” 

Is  there,  then,  a  rational  basis  for  excluding  aliens  from 
the  practice  of  medicine  In  Missouri? 

In  our  opinion,  the  requirement  of  citizenship  does  not 
further  the  purpose  of  providing  to  the  public  skillful  and  well- 
trained  doctors.  An  alien  as  well  as  a  citizen  must  satisfy 
the  Board  that  he  has  undergone  extensive  specialized  training. 
This  training  is  then  put  to  the  test  of  an  examination  which 
the  candidate  must  satisfactorily  pass.  Further,  under 
Section  3^3 1 0*13,  a  citizen  who  has  obtained  a  license  In  a 
sister  state  may  be  admitted  without  undergoing  the  testing 
procedures.  Presumably,  this  reciprocity  Is  based  upon  the 
fact  that  every  state  protects  Its  residents,  as  does  Missouri, 
by  requiring  rigorous  tests  before  such  a  license  can  be  obtained. 
A  citizen  who  has  a  license  from  another  state  Is  presumed  to  be 
qualified  when  he  enters  Missouri.  A  non-cltlzen  does  not  enjoy 
that  presumption  and  Is  not  permitted  to  demonstrate  his  skill 
by  submitting  to  the  testing  procedures. 

Chapter  33^  was  amended  in  1963  by  the  addition  of  Section 
33**.0*<5  through  which  an  alien  Is  permitted  to  obtain  a  temporary 
license  to  practice  as  a  physician  and  surgeon  In  designated 
hospitals  under  the  supervision  of  the  Chief  of  Staff  If  the 
alien  la  legally  authorized  to  practice  under  the  laws  of  a 
state,  territory  or  a  foreign  country,  and  who  meets  other 
requirements  the  Board  may  prescribe.  The  Interplay  of  Sections 
33**. 031  and  33**.0**5  thus  allows  an  alien  to  practice  medicine 
albeit  under  supervision,  but  does  not  permit  the  alien  to  be 
examined  to  be  determined  if  his  skill  Is  such  as  to  permit  him 
to  practice.  Thus,  the  prohibition  restricts  the  power  of  the 
Board  to  actually  determine  if  a  physician  licensed  In  a  foreign 
country  can  meet  the  standards  set  In  Sections 3**3 . 03I  and  3**3.0**0. 
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Under  these  clrcumstajices,  we  can  discern  no  relationship 
between  the  status  of  citizenship  and  the  qualification  of  a 
person  to  be  a  candidate  for  a  license  to  practice  medicine. 

CONCLUSION 


It  Is  therefore,  the  opinion  of  this  office  that  the  provision 
of  Section  33^.031  RSMo  1959  which  requires  that  candidates  for 
licenses  as  physicians  and  surgeons  in  the  State  of  Missouri  shall 
be  citizens  of  the  United  States  Is  unconstitutional. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  asslsteint  John  C.  Craft. 


JOHN  C.  DANPORTH 
Attorney  General 
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(Answer  by  Letter)  Klaffenbach 


April  16,  1970 


OPIKION  LETTER  NO.  277 


Honorable  James  S.  Stubbs 
Prosecuting  Attorney 
Livingston  County  Court  House 
Chillicothe,  Missouri  64601 

Dear  Mr.  Stubbs: 


j  FlLEDl 

I 


This  letter  is  in  response  to  your  opinion  request  concern¬ 
ing  an  inhabitant  of  Livingston  County  who  was  charged  with  a 
felony  in  Livingston  County,  obtained  a  change  of  venue  to  Car- 
roll  County,  and  thereafter,  while  in  the  Carroll  County  Jail, 
became  sictc  and  required  hospitalization  and  surgery  which  was 
performed  in  a  hospital  at  Carrollton,  Missouri.  Specifically, 
you  question  whether  the  county  court  of  Livingston  County  has  the 
authority  to  pay  for  the  hospitalization  and  medical  treatment  of 
the  prisoner.  You  also  advised  that  you  consider  this  person  a 
poor  person. 


In  previous  correspondence  to  you,  we  sent  you  the  following 
opinions:  i.e. 


Opinion  No.  133* 
Opinion  No.  31> 
Opinion  No.  35» 
Opinion  No.  I6, 
Opinion  No.  3» 


Blanck,  5-2-68 
Hess,  I-26-65 
Qullic,  10-26-49 
Charaier,  10-12-38 

Smith,  2-28-33 


We  are  also  enclosing  our  Opinion  No.  8,  I-I3-7O,  to  Becker, 
relative  to  the  same  question. 

For  the  reasons  stated  in  these  opinions,  it  is  our  view  that 
the  County  Court  of  Livingston  County  does  have  the  authority  to 
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pay  medical  and  hospital  bills  of  one  of  its  inhabitants,  within 
the  meaning  of  Section  205.600,  who  is  deemed  by  the  court  to  be 
a  "poor”  person  even  though  such  person  is  given  such  medical 
treatment  and  hospitalization  outside  the  boundaries  of  Livings¬ 
ton  County. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure: 


Op.  No.  8,  1-13-70,  Becker 


Answer  by  letter-Wood 


April  27,  1970 


OPINION  LETTER  NO.  278 


Nr.  Joseph  Jaeger,  Jr. 

Chalraan 

State  Inter-Agency  Council 
for  Outdoor  Recreation 
P.  0.  Box 

Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Jaeger: 

This  Is  in  response  to  your  letter  of  March  31,  1970,  re¬ 
questing  my  opinion  as  to: 

The  authority  of  the  State  of  Missouri  to 
participate  in  the  Land  emd  Water  Conser¬ 
vation  Fund  program,  pursuant  to  the  Land 
and  Water  Conservation  Fund  Act  of  1965, 

Public  Law  88-578,  16  USCA  5^i60  1— 5, 

6 ,  7 ,  8 ,  and 

(2)  The  designated  agency  and  Its  au¬ 
thority  to  represent  and  act  for  the  State 
of  Missouri  In  preparing  and  maintaining 
the  Missouri  Comprehensive  Statewide  Out¬ 
door  Recreation  Plan  submitted  to  the 
SecretauTT  of  the  Interior  pursuant  to  the 
above  Act. 

The  Constitution  of  Missouri,  19^3  contains  no  limitations 
on  the  power  of  the  General  Assembly  to  enter  Into  agreements  with 
the  United  States  that  govern  the  use  of  federal  funds  granted  to 
this  state.  The  General  Assembly  Is  specifically  authorized  by 
the  Constitution  to  receive  money  or  property  from  the  United 
States  and  redistribute  the  same  together  with  public  money  of 
this  state  for  any  public  purpose  designated  by  the  United  States 
(Article  III,  Section  38(a),  Constitution  of  Missouri,  19^5). 
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The  General  Assembly  has  created  In  the  State  Treasury  a 
fund  known  as  The  Inter-Agency  Council  Pund.  All  federal  funds 
granted  to  this  state  pursuant  to  the  Land  and  Water  Conservation 
Pund  Act  of  1965  are  to  be  deposited  In  the  Inter-Agency  Council 
Pund  for  subsequent  appropriation  and  exclusive  use  In  outdoor 
recreation  planning,  acquisition,  and  development  (Section  258. 080 

(1)  (2),  RSMo  1967  Cum.  Supp.).  Accordingly,  It  Is  my  opinion  that 
the  State  of  Missouri  Is  authorised  to  participate  In  the  Land  and 
Water  Conservation  Pund  Program. 

The  General  Assembly  has  established  the  State  Inter- 
Agency  Council  for  Outdoor  Recreation  whose  duties  are  to  serve 
as: 

"(1)  The  official  state  agency  for 
liaison  with  the  federal  bureau  of 
outdoor  recreation; 

"(2)  The  official  state  agency  to 
receive  and  disburse  federal  funds 
available  to  this  state  for  overall 
outdoor  recreation; 

"O)  The  official  state  agency  to 
receive  and  allocate  to  the  appropriate 
agency,  or  political  subdivision,  fed¬ 
eral  funds  available  for  outdoor  rec¬ 
reation  programs;  ,  .  (Section 
258.060  (1),  (2),  (3),  RSMo  1967  Cum. 

Supp. 

All  funds  appropriated  from  The  Inter-Agency  Council  Pund  are  to 
be  received  and  expended  or  allocated  by  the  State  Inter-Agency 
Council  for  Outdoor  Recreation,  at  least  fifty  percent  of  which 
funds  must  be  allocated  to  political  subdivisions  of  the  State 
of  Missouri,  and  none  of  which  funds  may  ever  revert  to  the  gen¬ 
eral  revenue  funds  of  the  State  of  Missouri.  (Section  258. OoO 

(2) .  (3),  RSMo  1967  Cura.  Supp.). 

Accordingly,  It  Is  my  opinion  that  the  State  Inter-Agency 
Council  for  Outdoor  Recreation  Is  the  designated  agency  and  has 
full  authority  to  represent  and  act  for  the  State  of  Missouri  In 
preparing  and  maintaining  Missouri's  Comprehensive  Statewide  Out¬ 
door  Recreation  Plan. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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INTEREST : 

STATE  TREASURER: 


In  computing  interest  with  respect  to 
time  deposits  of  state  moneys,  the 
State  Treasurer  should  apply  with 
respect  to  deposits  held  by  the  bank 
for  any  calendar  quarter  or  portion  of  a  calendar  quarter,  the  for¬ 
mula  rate  which  is  applicable  for  the  quarter  in  which  those  deposits 
are  held.  The  applicable  formula  rate  is  the  rate  computed  as  set 
forth  in  the  statute  which  is  compiled  from  data  available  in  the 
quarter  prior  to  the  quarter  in  which  the  deposits  are  held  and 
which  formula  rate  is  computed  within  the  quarter  in  which  the  de¬ 
posits  are  held.  If  the  maximum,  rate  permitted  by  federal  law  is 
less  than  the  formula  rate  then  that  figure  must  necessarily  be  used. 


OPINION  NO.  279 


June  19,  1970 


Honorable  William  E.  Robinson 
State  Treasurer  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Mr.  Robinson: 

You  have  recently  requested  that  we  advise  you  with  regard 
to  the  correct  procedure  in  computing  interest  in  conformity  with 
Section  30.265  which  was  enacted  in  I969. 

Section  30.265  (3)  and  (4)  provide: 

"3.  Promptly  following  the  close  of  each 
calendar  quarter  the  state  treasurer,  after 
consulting  one  or  more  sources  he  deems  to 
be  reliable,  shall  determine  the  average 
rate  of  accepted  competitive  bids  for  thir¬ 
teen  week  United  States  of  America  treasury 
bills  issued  during  the  calendar  quarter 
last  closed  and  the  rate  so  determined  from 
calendar  quarter  to  calendar  quarter  minus 
one-half  of  one  percent,  adjusted  by  the 
state  treasurer  to  the  closest  one-tenth 
of  a  percent,  shall  be  the  formula  rate  for 
the  calendar  quarter  in  which  such  deter¬ 
mination  is  made. 
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The  rate  of  Interest  payable  by  banking 
institutions  on  time  deposits  of  state  moneys 
for  any  calendar  quarter  or  portion  thereof 
during  which  the  particular  depositary  holds 
a  particular  time  deposit  of  state  moneys  shall 
be  the  lesser  of: 

"(1)  The  formula  rate  applicable  to  the 
particular  calendar  quarter,  or 

"(2)  The  maximum  rate  of  interest  which 
by  federal  law  or  regulation  a  bank  which  is 
a  member  of  the  federal  reserve  system  may 
lawfully  contract  to  pay  on  the  particular 
account  in  which  the  time  deposit  is  made 
at  the  time  such  account  is  opened.  " 

In  your  opinion  request,  the  question  that  is  presented  is 
stated  as  follows: 

I 

"At  the  present  time,  the  regulation 
to  which  reference  is  made  provides  a 
rate  of  6.75%.  We  should  appreciate 
having  your  advice  as  to  the  correct 
procedure  in  our  computation  of  in¬ 
terest.  For  instance,  should  we  use 
the  average  for  the  previous  calendar 
quarter  to  figure  the  interest  on 
maturities  until  the  end  of  the  next 
calendar  quarter  and  figure  the  in¬ 
terest  at  the  maturity  of  a  90-day 
period  and  not  on  a  calendar  quarter 
basis?" 

Section  30.265  (2)  further  requires  that  contracts  with  respect 
to  time  deposits  of  state  money  shall  require  that  the  deposits  may 
be  withdrawn  by  the  State  Treasurer  not  less  than  90  days  after  the 
date  of  deposit  or  90  days  after  the  last  preceding  date  on  which 
the  deposit  might  have  been  withdrawn.  It  seems  apparent,  therefore, 
that  the  legislature  contemplated  that  the  contracts  through  which 
state  moneys  are  to  be  deposited  in  banking  institutions  are  to 
specify  a  term  of  90  days  and  that  the  funds  are  to  be  available  to 
the  Treasurer  at  90  day  intervals . 

In  Section  30.265  (4)  (2)  the  legislature  recognized  that 
under  federal  law  a  maximum  rate  of  interest  which  may  be  paid  by 
banks  is  imposed  and,  of  course,  the  legislature  cannot  require 
that  the  contracts  yield  a  higher  rate  of  return  than  is  permitted. 
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Your  question  relates  to  the  method  of  computing  the  formula 
rates  which,  if  it  is  lower  than  than  the  maximum  rate,  is  the  rate 
which  the  Treasurer  is  to  receive  under  his  contracts  for  the  deposit 
of  state  money . 

The  method  of  computing  the  "formula  rate"  is  set  forth  in 
Section  30.265  (3).  The  yield  is  to  be  determined  promptly  following 
the  close  of  each  calendar  quarter  and  is  to  consist  of  the  average 
rate  of  accepted  competitive  bids  for  thirteen-week  United  States 
of  America  treasury  bills  issued  during  the  calendar  quarter  last 
closed.  That  is,  at  the  conclusion  of,  say,  the  first  calendar 
quarter,  the  Treasurer  is  to  determine  the  average  rate  of  the 
described  treasury  bills  that  were  Issued  during  the  first  quarter. 
The  rate  determined  in  this  fashion  minus  one-half  of  one  percent 
is  described  as  the  formula  rate. 

It  is  apparent  that  the  legislature  contemplated  that  the 
Treasurer  is  to  re-determine  the  formula  rate  at  the  conclusion 
of  each  calendar  quarter.  Section  30.265  (3)  provides  that  the 
Treasurer  shall  "promptly  following  the  close  of  each  calendar 
quarter"  determine  the  rate  as  described  above  and,  furthermore, 
the  legislature  described  the  rate  as  "so  determined  from  calendar 
quarter  to  calendar  quarter."  Thus,  the  Treasurer  by  applying  the 
statutory  procedure  will  arrive  at  a  "formula  rate"  at  the  conclu¬ 
sion  of  each  calendar  quarter.  The  final  question  is  to  what  time 
period  does  the  formula  rate  apply. 

The  concluding  clause  of  Section  30. 265  (3)  provides: 

".  .  .(The  rate)  shall  be  the  formula 
rate  for  the  calendar  quarter  in  which 
such  determination  is  made." 

At  the  conclusion  of  each  quarter,  the  Treasurer  is  to 
determine  the  formula  rate.  The  formula  rate,  derived  from  each 
quarter  must  of  necessity  be  computed  during  the  next  quarter  and 
is  the  formula  rate  applicable  under  Section  30.265  (4)  for  moneys 
in  the  calendar  quarter  or  portion  thereof  "during  which  the  par¬ 
ticular  depository  holds  a  particular  time  deposit.  ..." 

Thus,  where  moneys  are  deposited  for  a  time  period  which 
will  Include  a  portion  of  the  second  quarter  and  a  portion  of  the 
third  quarter,  the  rates  determined  in  the  second  quarter  (from 
data  derived  from  the  first  quarter)  will  govern  for  the  deposit 
in  the  bank  in  the  second  quarter  and  the  rate  determined  in  the 
third  quarter  (from  data  compiled  in  the  second  quarter)  will 
govern  for  the  time  that  the  moneys  were  held  in  the  bank  in  the 
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third  quarter.  Where  the  90  day  deposit  period  encompasses  more 
than  one  quarter,  the  Treasurer  must  apply  two  formula  rates  and 
the  amount  of  Interest  to  be  received  for  the  90  day  period  will 
be  computed  by  applying  the  applicable  rates  to  the  number  of  days 
falling  within  the  quarter  to  which  that  rate  applies. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that  in  com¬ 
puting  interest  with  respect  to  time  deposits  of  state  moneys, 
the  State  Treasurer  should  apply  with  respect  to  deposits  held 
by  the  bank  for  any  calendar  quarter  or  portion  of  a  calendar 
quarter,  the  formula  rate  which  Is  applicable  for  the  quarter 
In  which  those  deposits  are  held.  The  applicable  formula  rate  Is 
the  rate  computed  as  set  forth  In  the  statute  which  Is  compiled 
from  data  available  in  the  quarter  prior  to  the  quarter  in  which 
the  deposits  are  held  and  which  formula  rate  is  computed  within 
the  quarter  in  which  the  deposits  are  held.  If  the  maximum  rate 
permitted  by  federal  law  Is  less  than  the  formula  rate  then  that 
figure  must  necessarily  be  used. 


The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  my  Assistant,  John  C.  Craft. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Wood 


May  6,  1970 


OPIKION  LETTER  NO.  280 


Mr.  Joseph  Jaeger,  Jr. 

Director  of  Parks 
Missouri  State  Park  B  lard 
1204  Jefferson  Building 
P.  0.  Box  17c 

Jefferson  City,  ?11ssourl  65IOI 

Dear  Mr.  Jaoger: 

You  have  inquired  an  to  the  le'^allty  of  searches  without 
warrants  by  agents  of  the  Conservation  Co^lsslon  of  rented 
cabins  at  .State  Parks. 

A  specific  statute  deflnen  the  powers  of  search  of  these 
agents : 


FILED 


"[Any  authorized  a^ent  of  the  conser¬ 
vation  coiimlsslonl  may  search,  with¬ 
out  warrant,  any  creel,  container, 
gamebag,  hunting  coat,  or  boat  in  which 
he  has  reason  to  believe  wild  life  is 
unlawfully  possessed  or  concealed;  and 
at  any  and  all  times  may  seize  any  wild 
life  in  the  possession  or  control  of  any 
person  violating  or  who  there  is  good 
reason  to  believe  has  violated  this 
law  or  any  of  the  rules  or  regulations 
of  the  commission;  provided,  however, 
that  he  shall  first  obtain  a  search 
warrant  to  enter  and  search  an  occupied 
dwelling  and  outbuildings  im:aedlatcly 
adjacent  thereto,  cold  storage  locker 
plant,  motor  vehicle,  or  sealed  freight 
or  express  car  for  such  purposes  and 
then  only  in  the  daytime,  and  in  the 
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search  of  a  cold  storage  locker  plant 
every  precaution  shall  be  exercised  to 
prevent  contamination  of  foods  stored 
therein.  Any  judge,  or  magistrate 
having  jurisdiction,  shall  Issue  to  such 
agent,  sheriff,  or  marshal,  a  search  war¬ 
rant  upon  his  complaint  being  made  on  oath 
In  writing  that  the  affiant  has  reasonable 
and  probable  cause  to  believe  that  wild 
life  Is  possessed  or  concealed  In  such 
occupied  dwellings  and  outbuildings  Im¬ 
mediately  adjacent  thereto,  cold  storage 
locker  plant,  motor  vehicle,  or  sealed 
freight  or  express  car  contrary  to  this 
law  or  to  any  such  rules  and  regulations.” 

(Section  252.100(2),  RSMo  1959) 

This  statute  must  be  viewed  In  the  light  of  Federal 
(Kaufman  v.  U.S.,  39^  U.S.  217,  22  L.Ed.2d  227(1969)  and  State 
constitutional  standards  relating  to  searches  and  seizures,  for 
the  United  States  Supreme  Court  has  ruled  that  these  standards 
apply  to  administrative  Inspections  pv'.rsuant  to  police  power 
statutes  or  ordinances.  In  Camara  v.  San  Francisco  Municipal 
Court .  337  U.S.  523  l8  L.Ed  95(5  MHy),  the  Court  declared 
that  a  city  housing  code  authorirlng  city  health  Inspectors  to 
enter  apartment  residences  without  a  search  warrant  was  an  uncon¬ 
stitutional  search,  and  In  See  v.  City  of  Seattle,  3^7  U.S.  5^11, 
18  L.Ed. 2d  9^3  (1967),  the  same  deFIaratlon  was  made  as  to  a 
municipal  fire  code  permitting  Inspectors  to  enter  a  commercial 
warehouse  without  a  search  warrant.  We  believe  that  Missouri’s 
Conservation  Law  must  be  likewise  judged  by  constitutional  search 
and  seizure  standards,  and  of  course,  construed  in  harmony  with 
the  saiTie. 

The  Federal  Constitution  preserves  "The  right  of  the  people 
to  be  secure  In  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  ....’’  (Fourth 
Amendment)  and  the  State  Constitution  preserves  the  right  of  the 
people  to  .  .be  secure  in  their  persons,  papers,  homes  and 
effects,  from  unreasonable  searches  and  seizures;  .  ,  , 

(Article  I,  Section  15). 

These  constitutional  protections  extend  beyond  a  person’s 
home,  house,  or  dwelling  taken  In  their  strict  sense. 

".  .  .What  the  Fourth  Amendment  protects 
Is  the  security  a  man  relies  upon  when 
he  places  himself  or  his  property  with¬ 
in  a  constitutionally  protected  area,  be 
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It  his  home  or  his  office,  his  hotel  room 
or  his  automobile.  There  he  Is  protected 
from  unwarranted  governmental  Intrusion 
....  So  It  was  that  the  Fourth  Amend¬ 
ment  could  not  tolerate  the  warrantless 
search  of  the  hotel  room  In  Jeffers, 

[3^2  U.S.  ^8].  .  .”  (Hoffa  V.  U.S. 

385  U.S.  293.  301  17  L.Ed.  2d  37'»,  381(1966)). 

'*  .  .  .It  Is  the  right  to  use  the  premises 
that  Is  a  factor  determinative  of  standing. 

If  the  defendant  Is  legally  occupying,  or 
has  been  granted  a  right  to  occupy  the  pre¬ 
mises,  even  though  he  Is  not  physically 
present  at  the  time  of  the  search,  then  his 
privacy  has  been  Invaded  by  a  search  of 
these  preml  ea.  .  .  .”  (Splnelll  v.  U.S., 

382  P2d  071,  879  (8th  Clr.  Mo.  1967)  Rev'd 
on  other  grounds,  393  U.S.  illO  (1969)). 

Applying  these  principles  to  Section  252.100  (2)  RSMo  1959, 
we  believe  tJvls  statute  cannot  bo  construed  to  authorize  conser¬ 
vation  agents  to  search  wltliout  a  warrant  a  cabin  located  on  a 
State  Park  during  the  time  It  Is  rented  to  a  park  visitor.  V/hlle 
rented  to  the  park  visitor,  and  whether  or  not  he  Is  physically 
within  the  cabin,  it  should  be  secure  against  governmental  search 
without  a  warrant. 

It  Is  the  opinion  of  this  office  that  an  agent  of  the 
Missouri  Conservation  Commission,  acting  pursuant  to  Section 
252.100  (2)  RSIIo  1959,  may  not  In  search  of  Illegal  game  enter 
a  cabin  at  a  state  park  while  the  cabin  Is  properly  rented  to  a 
park  visitor  unless  he  has  a  valid  search  warrant  or  the  visitor's 
consent  to  tJie  entry. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  Oeneral 
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Employees  of  Brink's,  Inc.  who 
act  as  armed  guards  within  the 
City  of  St.  Louis,  must  be 
licensed  by  the  Board  of  Police 
Commissioners  of  the  City  of 
St.  Louis. 


OPINION  NO.  282 


July  1,  1970 


Mr.  Richard  M.  Miller 
Acting  Secretary 
Board  of  Police  Commissioners 
1200  Clark  Avenue 
St.  Louis,  Missouri  63103 

Dear  Mr.  Miller: 

This  opinion  is  in  response  to  your  request  concerning  the 
following  questions  with  respect  to  Brink's  Inc. 

"1.  Are  employees  of  Brink's,  Incorporated, 
who  act  as  armed  guards  for  the  transportation 
of  money  receipts  and  other  valuables  from  local 
business  to  bank  depositories.  Private  Watchmen 
or  Private  Policemen  within  the  meaning  of  the 
statutory  language  used  in  Section  84.340,  R.S.Mo., 
1959? 

"2.  By  virtue  of  Section  84.340,  R.S.Mo.,  1959, 
does  the  Board  of  Police  Commissioners  have  authority 
to  require  that  armed  guards  employed  by  Brink's  who 
work  in  the  City  of  St.  Louis  engaged  in  both  inter 
and  intra  state  commerce  be  licensed  as  private 
watchmen?" 

Section  84.340,  RSMo  1959,  states  in  full  as  follows: 

"The  police  commissioner  of  the  said  cities  shall 
have  power  to  regulate  and  license  all  private 
watchmen,  private  detectives  and  private  policemen, 
serving  or  acting  as  such  in  said  cities,  and  no 


PRIVATE  WATCHMEN: 
POLICE: 
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person  shall  act  as  such  private  watchman, 
private  detective  or  private  policeman  in  said 
cities  without  first  having  obtained  the  written 
license  of  the  president  or  acting  president  of 
said  police  commissioners  of  the  said  cities, 
under  pain  of  being  guilty  of  a  misdemeanor.” 

We  view  Section  84.340  as  a  direct  grant  of  powers  and  not 
as  a  limitation  upon  the  board's  authority  to  perform  its  duties. 
Obviously,  this  section  prohibits  such  a  person  from  acting  as  a 
private  watchman,  private  detective,  or  private  policeman  in  the 
City  of  St.  Louis  without  first  having  obtained  a  written  license. 

Under  this  section.  Brink's  itself  is  not  regulated  as  a 
corporation.  However,  individuals  who  intend  to  or  do  act  in  such 
capacities  must  comply  with  the  licensing  requirements.  The  terms 
"private  watchmen"  or  "private  policemen"  have  no  technical  or 
peculiar  meaning  and  can  be  taken  in  their  plain  or  ordinary  and 
usual  sense.  The  term  "watchman"  is  said  to  be  a  common  law 
equivalent  of  what  is  now  known  as  "policeman".  Balentine's  Law 
Dictionary,  4th  Edition,  p.  1761,  Frank  v.  Wabash  Railroad  Co., 

295  S.W.2d  16  (Mo. Sup.  1956). 

In  view  of  the  fact  that  Section  84.340  was  enacted  for  the 
public  protection,  it  is  our  view  that  such  terms  must  be  broadly 
construed  even  though  that  section  also  imposes  a  criminal  penalty 
for  violation.  It  is  also  our  view  that  persons  who  fall  within 
these  definitions  are  not  excluded  because  they  perform  a  private 
guard,  watch,  or  police  function  for  a  private  corporation.  Any 
other  construction  would  do  violence  to  the  intent  of  the  legis¬ 
lature  in  enacting  Section  84.340.  We,  therefore,  conclude  that 
persons  who  work  as  private  watchmen  or  private  policemen  for 
Brink's,  Inc.,  within  the  City  of  St.  Louis  are  within  the  meaning 
of  the  section  and  are  required  to  be  licensed  by  the  board  of 
police  commissioners  of  the  City  of  St.  Louis. 

Your  second  question  asks  whether  the  board  has  the  authority 
to  require  that  armed  guards  employed  by  Brinks  who  work  in  the 
City  of  St.  Louis  and  who  are  engaged  in  both  inter  and  intra 
state  commerce  be  licensed  as  private  watchmen.  In  this  respect, 
we  are  additionally  informed  that  Brinks,  Inc.,  contends  that  such 
licensing  would  constitute  an  undue  burden  on  their  activities  in 
interstate  commerce.  We  have  no  information  concerning  in  what 
respect  Brink's  claims  such  activities  would  unconstitutionally 
interfere  with  their  activities  in  commerce,  and  do  not  wish  to 
indulge  in  speculation.  In  this  respect,  we  see  no  reason  why 
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such  armed  guards  should  be  exempted  from  the  requirements  or 
the  penalty  of  Section  84.340.  It  was  hardly  intended  by  the 
legislature  to  exempt  such  persons  merely  by  reason  of  the 
fact  that  their  activities  might  carry  them  beyond  the  boun¬ 
daries  of  the  City  of  St.  Louis  or  beyond  the  boundaries  of  the 
state  lines.  Meyers  v.  Matthews,  270  Wis.  453,  71  N.W.2d.  368 
(Wis.Sup.  1955)  appears  to  dispose  of  this  question. 

We  conclude  in  answer  to  your  second  question,  that  such 
armed  guards  who  perform  such  duties  within  the  City  of  St. 
Louis  are  subject  to  the  provisions  of  Section  84.340. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  employees  of  Brink's, 
Inc.  who  act  as  armed  guards  within  the  City  of  St.  Louis,  must 
be  licensed  by  the  Board  of  Police  Commissioners  of  the  City  of 
St.  Louis. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Very  truly  yours , 

JOHN  C.  DANFORTH 

Attorney  General 


SCHOOLS : 


The  board  of  education  of  a  school 
district  (except  a  metropolitan 
school  district  which  Is  not  In¬ 
cluded  In  this  opinion)  may  not 
enter  Into  a  written  contract  pro¬ 
viding  for  the  placing  of  adver¬ 
tising  posters  on  the  Interior  of 
school  buses. 


OPINION  NO.  286 


July  10,  1970 


Honorable  Jack  E.  Gant 
State  Senator 
Sixteenth  District 
9515  East  29th  Street 
Independence,  Missouri  64052 

Dear  Senator  Gant : 

This  official  opinion  is  issued  in  response  to  your  request 
for  a  ruling  on  the  following  question: 

”I  have  received  an  inquiry  from  the 
School  Board  of  one  of  the  school  dis¬ 
tricts  in  my  Senatorial  District.  This 
Board  desires  to  know  whether  or  not 
they  may  enter  Into  a  contract  giving 
approval  to  an  advertising  flnn  to  place 
advertising  posters  on  school  buses, 
with  the  school  board  retaining  the  right 
of  approval  of  the  advertising.  From 
said  advertising,  the  school  board  would 
receive  25%  of  the  gross  revenue  with 
10?  being  allocated  to  the  bus  con¬ 
tracting  firm.” 

We  were  subsequently  advised  that  this  request  pertains  only 
to  the  placing  of  advertising  posters  Inside  school  buses.  There¬ 
fore,  this  opinion  will  concern  Itself  solely  with  whether  the 
school  board  has  the  power  to  enter  into  an  agreement  to  place 
advertising  Inside  school  buses. 


FILED 
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In  determining  whether  the  school  board  has  the  power  to 
enter  into  an  agreement  to  place  advertising  in  its  school  buses, 
it  must  be  remembered  that  the  board  of  directors  of  a  school  dis¬ 
trict  is  a  creature  of  statute  and  that  its  members  can  exercise 
no  authority  unless  the  same  is  expressly  conferred  or  arises  by 
necessary  implication  from  powers  which  are  expressly  conferred. 

In  Wright  V.  Board  of  Education  of  St.  Louis,  295  Mo.  ^66,  2^6 
S.W.  43  (19^2)  the  Missouri  Supreme  Court  stated  as  follows: 

"The  power  of  the  board  to  make  the 
rule  in  this  case  is  to  be  considered 
prior  to  a  determination  of  its  rea¬ 
sonableness.  The  power  delegated  by  the 
Legislature  is  purely  derivative.  Under 
a  well-recognized  canon  of  construction, 
such  powers,  however  remedial  in  their 
purpose,  can  only  be  exercised  as  are 
clearly  comprehended  within  the  words  of 
the  statute  or  that  may  be  derived  there¬ 
from  by  necessary  implication;  regard 
always  being  had  for  the  object  to  be 
attained.  Any  doubt  or  ambiguity  arising 
out  of  the  terms  of  the  grant  must  be 
resolved  in  favor  of  the  people.  Watson 
Seminary  v.  Pike  County  Court,  149  Mo. 
loc.  clt.  70,  50  S.W.  880,  45  L.  R.  A. 

675,  and  cases;  Armstrong  v.  School 
Dist.,  28  Mo.  App.  180;  25  R.  C.  L.  p. 

1091;  section  306  and  notes. 

"This  does  not  mean  that  the  grant  need 
contain  a  specification  of  each  act  au¬ 
thorized  to  be  done,  but  that  the  words 
used  be  sufficiently  comprehensive  to 
include  the  proposed  act.  Express  au¬ 
thority  may  be  general  as  well  as  par¬ 
ticular,  and,  although  not  defined  in 
words,  it  must  be  clearly  Inferable 
from  the  purpose  of  the  act."  at  45. 

See,  also.  State  v.  Kessler,  136  Mo. App.  236,  117  S.W.  85  (1909); 
Cape  Glrarde^  School  bistrict  No.  63  v.  Frye,  225  S.W. 2d  4S4 
St.L.  Ct.Apps.,  1949)  and  Consolidated  School  District  No.  6  v. 
Shawhan .  273  S.W.  l82  (K.C.  Ct.Apps.,  1925). 

School  districts  have  the  power  to  contract  only  for  those 
things  which  are  within  the  scope  cUid  contemplation  of  their  au¬ 
thority  and  power,  McClure  Brothers  v.  School  District  of  Tipton, 
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79  Mo.App.  80,  86  (1899)  and  Section  432.070,  RSMo  1959- 

Therefore,  It  is  necessary  to  review  the  statutes  authorizing 
school  districts  to  provide  bus  transportation  to  ascertain  if,  either 
expressly  or  impliedly,  the  school  district  is  authorized  to  enter 
into  contracts  permitting  advertising  to  be  placed  on  school  buses. 

(In  this  review  of  the  statutory  authority  underlying  bus  transpor¬ 
tation  in  public  schools,  we  will  make  no  reference  to  statutes 
pertaining  only  to  metropolitan  school  districts.  The  reason  for 
this  is  that  no  metropolitan  district  is  contained  in  your  sena¬ 
torial  district  and,  therefore,  we  asstune  the  district  in  question 
is  not  a  metropolitan  district.)  The  basic  statute  providing  for 
transportation  of  pupils  within  all  except  metropolitan  districts 
is  Section  167.231,  RSMo  1967  Supp.,  which  states  as  follows: 

"Within  all  school  districts  except  metro¬ 
politan  districts  the  school  board  shall 
provide  transportation  to  and  from  school 
for  all  pupils  living  more  than  three  and 
one-half  miles  from  school  and  may  provide 
transportation  for  all  pupils  living  one 
mile  or  more  from  school.  When  the  school 
board  deems  it  advisable,  or  when  requested 
by  a  petition  signed  by  ten  taxpayers  in  the 
district,  to  provide  transportation  to  and 
from  school  at  the  expense  of  the  district 
for  pupils  living  more  than  one-half  mile 
from  school,  the  board  shall  submit  the 
question  at  an  annual  or  biennial  meeting 
or  election  or  a  special  meeting  or  election 
called  for  the  purpose.  Notice  of  the  meet¬ 
ing  or  election  shall  be  given  as  provided 
in  section  162.061,  RSMo.  If  two-thirds  of 
the  voters,  who  are  taxpayers,  voting  at 
the  election  or  meeting,  are  in  favor  or 
providing  the  transportation  the  board 
shall  arrange  and  provide  therefor." 

Section  167.241,  RSMo  1967  Supp.  provides  for  the  transpor¬ 
tation  of  high  school  pupils  to  another  district  as  follows: 

"Trainsportatlon  for  high  school  pupils  whose 
tuition  the  district  of  residence  is  required 
to  pay  by  section  167.131  may  be  provided  by 
either  the  school  board  of  the  district  of 
residence  or  by  the  school  board  of  the 
district  attended  but  any  cost  incurred  by 
the  district  attended  in  transporting  a 
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pupil  In  excess  of  the  amount  allowed  for 
state  aid  as  determined  In  section  I63.I6I, 

RSMo,  may  be  collected  from  the  district 
of  the  pupil's  residence." 

Paragraph  3  of  Section  178.260,  RSMo  1967  Supp.  provides  for 
the  transportation  of  exceptional  children  In  the  district  In  the 
following  teimis: 

"Each  board  of  education  may  provide  trans¬ 
portation  to  and  from  school  for  all  excep¬ 
tional  children  In  the  district  who  cannot 
otherwise  attend  programs,  amd  shall  receive 
state  aid  for  their  transportation  as  provided 
In  section  I63.I6I,  RSMo." 

Section  171.131,  RSMo  1967  Supp.,  authorizes  the  board  of 
directors  of  an  elementary  school  district  to  send  pupils  In  grades 
7  and  8  to  an  approved  school  In  another  district. 

Section  171.121  provides  that  the  State  Board  of  Education 
has  the  power  to  require  the  board  of  a  district  which  has  an 
average  dally  attendance  of  less  than  15  pupils  to  transport  the 
pupils  of  the  district  to  other  public  schools.  Section  171.111, 
RSMo  1967  Supp.,  provides  for  the  temporary  combination  of  dis¬ 
tricts  and  for  the  transportation  of  pupils  to  a  school  house 
elsewhere . 

None  of  these  statutes  expressly  authorize  a  school  district 
to  enter  Into  contracts  permitting  advertising  to  be  placed  on 
school  buses.  Furthermore,  we  do  not  believe  that  this  authori¬ 
zation  Is  clearly  comprehended  within  the  words  of  any  of  these 
statutes  or  that  this  authorization  can  be  derived  therefrom  by 
necessary  Implication. 


CONCLUSION 


It  Is,  therefore,  the  conclusion  of  this  office  that  the 
board  of  education  of  a  school  district  (except  a  metropolitan 
school  district  which  Is  not  Included  In  this  opinion)  may  not 
enter  Into  a  written  contract  providing  for  the  placing  of  adver¬ 
tising  posters  on  the  Interior  of  school  buses. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


Very  truly  y 


JOHN  C.  DANPORTH 
Attorney  General 


Ly  yortirs. 


Ansv;er  by  letter-Wleler 


May  7,  1970 


OPINION  LETTER  NO.  28? 


Honorable  John  C.  Vaup;hn 
Comptroller  and  Budget  Director 
State  Capitol 
State  of  Missouri 
Jefferson  City,  Missouri  65IOI 


FILED 


Dear  Mr.  Vaughn: 

This  Is  In  response  to  your  request  for  an  opinion  with  re¬ 
gard  to  House  Bill  No.  52 >  passed  by  the  T'-^th  Ceneral  Assembly  and 
enacted  Into  law  October  13,  19^9.  Specifically,  you  ask  whether 
the  state  or  the  coiukty  Is  liable  for  the  costs  Incurred  by  the 
sheriff  who  returns  a  person  to  this  state  after  extradition  has 
been  waived  by  that  person  pursuant  to  House  Bill  No.  5?  and  fur¬ 
ther,  you  ask  whether  these  costs  are  to  be  paid  as  provided  under 
Chapter  550,  BSflo,  or  whether  they  should  be  paid  as  extradition 
costs  under  Section  5^0. 2^1,  RSJ^o,  1^  the  state  Is  liable  for  these 
costs . 


House  Bill  No.  52  provides; 

"Section  1.  In  any  criminal  proceeding  wherein 
a  court  In  this  state  has  Issued  a  warrant  for 
the  anrest  of  a  person  and  that  person  was  ar¬ 
rested  In  an  adjoining  state  and  then  that  per¬ 
son  waives  extradition  and  consents  to  return 
to  this  state,  all  necessary  expenses,  which 
would  be  paid  by  the  state  If  there  had  been 
extradition.  Incurred  by  the  sheriff  or  his 
deputy  In  returning  the  person  shall  be  paid 
to  the  sheriff  and  shall  be  taxed  as  costs  In 
the  criminal  proceedlnr.. " 

The  bill  expressly  provides  that  these  expenses  are  to  be  taxed 
as  costs  In  the  criminal  proceeding  Initiated  In  this  state  against 


Honorable  John  C,  Vaughn 


the  fugitive.  In  detemlnlng  who  Is  responsible  for  these  costs, 
reference  must  be  made  to  Chapter  550  of  the  Revised  Statutes  of 
Missouri.  No  further  answer  can  be  given  to  your  first  question 
without  having  the  facts  of  a  particular  case  at  hand. 

With  respect  to  your  second  question.  If  the  state  Is  liable 
for  these  costs,  they  should  be  paid  as  provided  under  Chapter  550 
of  the  Revised  Statutes  of  Missouri.  The  expenses  Incurred  by  the 
sheriff  or  his  deputy  In  returning  a  fugitive  from  an  adjoining 
state  where  that  person  waives  extradition  and  consents  to  return 
cannot  be  paid  as  extradition  costs  under  Section  5^8.241,  RSMo, 
for  the  simple  reason  that  they  are  not  extradition  costs.  Section 
548.241  only  deals  with  those  costs  which  arise  when  the  governor 
makes  a  formal  demand  upon  the  executive  authority  of  another  state 
and  Issues  a  governor's  warrant  naming  a  specific  agent  as  the 
governor’s  representative  for  purposes  of  returning  the  fugitive 
from  the  other  state  \  rirsuant  to  Section  548.221,  RSMo  1959.  House 
Bill  No.  52  refers  to  extradition  for  the  sole  purpose  of  determin¬ 
ing  which  expenses  Incurred  by  the  sheriff  or  his  deputy  In  return¬ 
ing  the  fugitive  to  this  state  shall  be  taxed  as  costs.  These  ex¬ 
penses  are  defined  as  those  necessary  expenses  "...  which  would 
be  pedd  by  the  state  if  there  had  been  extradition,  .  .  .  ."  There¬ 
fore,  Section  548.241,  RSMo,  should  be  looked  at  in  determlng  what 
expenses  are  paid  by  the  state  where  there  has  been  extradition; 
but  the  expenses  Incurred  by  the  sheriff  or  his  deputy  In  returning 
a  fugitive  from  an  adjoining  state  where  that  person  has  waived 
extradition  and  consents  to  return,  once  determined,  should  be  sub¬ 
mitted  under  tlie  provisions  of  Chapter  550,  RSMo,  the  same  as  other 
criminal  costs. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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SOCIAL  SECURITY:  1.  The  covmty  Is  liable  for  payment  of  the 

COUNTY  ASSESSORS:  tax  on  wages  paid  by  the  county  to  its  Col- 

COUNTY  COLIECTORS:  lector,  his  deputy  and  clerical  employees, 

without  limitation  except  as  contained  in 
the  Social  Security  Act.  Payment  by  the  Collector  of  wages  to  deputy 
and  clerical  personnel  from  the  amount  the  Collector  is  authorized  to 
retain  for  deputy  and  clerical  hire  under  Section  52.280,  House  Bill 
No.  399 >  75th  General  Assembly,  is  payment  by  the  county  Insofar  as 
social  security  is  concerned.  2.  The  county  is  liable  for  payment 
of  tax  on  wages  paid  by  the  county  to  clerical  and  stenographic  as¬ 
sistants  of  a  third  class  county  assessor. 


OPINION  NO.  288 


April  29,  1970 


Honorable  Allen  S.  Parish 
Prosecuting  Attorney 
Saline  County  Court  House 
Marshall,  Missouri  65340 

Dear  Mr.  Parish: 


FILED 


This  official  opinion  is  rendered  pursuant  to  the  request  con¬ 
tained  in  your  letter  wherein  the  following  questions  are  raised: 

"1.  The  Saline  County  Collector  presently  earns 
commissions  based  on  subsection  (14)  of  Section 
52.260,  V.A.M.S.  Section  52.280  V.A.M.S.  Pocket 
Part,  permits  collectors  to  retain  70^  of  com¬ 
missions  and  fees  for  the  payment  of  deputy  and 
clerical  hire.  The  question  is,  who  should  pay 
the  O.A.S.I.  for  the  Collector  and  his  deputy 
and  clerical  hire,  the  Collector  or  the  County, 
and  to  what  percentage  limit  of  the  Collector's 
commissions  and  fees,  if  there  is  a  limitation? 

”2.  The  Saline  County  Assessor  has  appointed 
clerical  and  stenographic  assistants.  Under 
Section  53«095i  V.A.M.S.,  should  the  County 
(a  class  3  county)  pay  O.A.S.I.  on  such  as¬ 
sistants  only  up  to  $1200.00  per  year  or  is  the 
County  authorized  to  pay  a  larger  amount  of 
O.A.S.I.?" 


A  prior  opinion  of  this  office,  i.e..  Attorney  General  Opinion  No. 
99,  issued  May  24,  1956,  to  James  E.  Woodfill,  a  copy  of  which  is  en¬ 
closed  herewith,  reached  the  conclusion  that: 

"Deputies  and  assistants  to  recorder  of  deeds, 
third  class  township  organization  counties,  who 
are  appointed  and  paid  compensation  under  pro¬ 
visions  of  Sec.  59.250,  Laws  of  Mo.l953i  p.372, 
are  ‘county  employees*  within  the  meaning  of  Old 
Age  and  Survivors  Insurance  Law,  Ch.l05>RSMo  Cum, 

Supp.1955  and  Federal  Social  Security  Laws,  if 
county  has  sufficiently  complied  therewith  to  have 
employees  covered.  In  such  event,  counties  are 
liable  for  employers'  portion  of  teix  required  by 
Sec.  3111,  Subchapter  (b).  Federal  Insurance  Con¬ 
tributions  Act." 

We  believe  that  the  views  expressed  in  this  opinion  are  applicable 
to  the  present  inquiry  and  that  the  Collector,  his  deputy  and  clerical 
help  and  the  clerical  and  stenographic  assistants  of  the  Assessor  are 
county  employees.  Under  these  circumstances  the  county  is  liable  for 
payment  of  the  employer's  portion  of  the  tauc  on  wages  paid  to  these  em¬ 
ployees. 

Furthermore,  it  is  our  view  that  the  covinty  would  be  liable  for  the 
payment  of  the  employer's  share  of  the  tax  on  all  wages  paid  these  em¬ 
ployees  by  the  county. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that: 

1.  The  county  is  liable  for  payment  of  the  tax  on  wages  paid  by 
the  coxinty  to  its  Collector,  his  deputy  and  clerical  employees,  with¬ 
out  limitation  except  as  contained  in  the  Social  Security  Act.  Payment 
by  the  Collector  of  wages  to  deputy  and  clerical  personnel  from  the 
amount  the  Collector  is  authorized  to  retain  for  deputy  and  clerical 
hire  under  Section  52.280,  House  Bill  No.  399j  75th  General  Assembly, 
is  payment  by  the  county  Insofar  as  social  security  is  concerned. 

2.  The  county  is  liable  for  payment  of  tax  on  wages  paid  by  the 
county  to  clerical  and  stenographic  assistants  of  a  third  class  county 
assessor. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by  my 
assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 

Ends :  Attorney  General 

OP . No . 99-Woodf 1 11- 1956 
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Answered  by  -  Sikes 
OPINION  LETTER  NO.  291 


Honorable  William  Y.  HcCasklll 
Superintendent 
DlYlsion  of  Insurance 
Department  of  Business  & 

Administration 
100  East  Capitol  Avenue 
Jefferson  City,  Missouri  65101 

Dear  Mr.  McCasklll : 

By  a  letter  dated  April  9,  1970,  you  requested  an  opinion 
as  to  whether  documents  submitted  by  the  corporators  of  the 
BRC  Life  Insurance  Company  are  In  accord  with  the  Constitution 
and  laws  of  this  State  and  of  the  United  States. 

The  doouraents  consist  of  the  following:  the  Declaration 
of  Intent  of  the  original  Incorporators  of  the  ERC  Life  Insurance 
Company,  the  proposed  Articles  of  Incorporation  of  such  corpor¬ 
ation  to  be  formed  under  the  provisions  of  Chapter  376,  RSMo 
1939 »  as  amended,  and,  the  Publishers'  Affidavit  as  to  pub¬ 
lication  of  said  Articles  as  required  by  Section  376.050, 

.RSMo  1939. 

An  examination  of  the  documents  above  refen*ed  to,  pursuant 
to  the  requirements  of  Section  376.070,  RSMo  1959,  has  been  made. 
This  office  finds  the  documents  to  be  In  accord  with  the  pro¬ 
visions  of  Chapter  376,  P.SMo  1959,  as  amended,  and  not  Incon¬ 
sistent  with  the  Conaistution  and  laws  of  this  State  and  of 
the  United  States. 


I  FILFD 
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Yours  very  truly. 


JOH?.'  C.  DANFORTH 

Attorney  General 


If  the  City  of  Klrksville  schedules  an 
election  on  the  same  date  as  a  state¬ 
wide  primary  election,  the  provisions 
of  Section  111.111,  RSMo  1969  are 
automatically  applicable.  Furthermore 
the  Adair  County  Court  has  no  power  or  authority  to  prevent  the  City 
from  scheduling  an  election  on  th.e  same  day  as  a  statewide  primary 
election. 


ELECTIONS : 

CITY  ELECTIONS: 
CITIES,  TOWNS  AND 
VILLAGES : 


OPINION  NO.  292 


July  28,  1970 


Mr.  Clifford  Mayberry 
Assistant  Prosecuting  Attorney 
Adair  County  Courthouse 
Klrksville,  Missouri  63501 

Dear  Mr.  Mayberry: 

This  official  opinion  is  Issued  in  response  to  your  request 
for  a  ruling  on  the  following  question: 

"The  City  of  Klrksville  wants  to  hold 
their  election  at  the  same  time  as  the 
August  Primary.  They  have  five  ballots 
to  vote  on.  The  Adair  County  Court  does 
not  want  to  go  along  with  this .  Is  there 
anything  in  the  statutes  that  says  they 
have  to?" 

We  assume  that  your  question  pertains  to  Section  111.111, 
RSMo  1969,  which  requires  that  when  any  political  subdivision 
holds  an  election  on  the  same  day  as  a  statewide  general,  primary 
or  special  election,  common  polling  places  will  be  designated  by 
the  county  clerk  or  board  of  election  commissioners.  Section 
111.111  states  as  follows: 

"Elections  of  several  subdivisions  on 
same  day  to  be  held  together — who  conducts — 
penalty  for  failure  to  comply 

"1.  Notwithstanding  any  other  provisions  of 
law,  whenever  any  general,  primary  or  spe¬ 
cial  election  and  elections  held  by  a 
school,  fire  or’  sewer  district,  munic¬ 
ipality  or  other  political  subdivision 


/ 

/ 


Mr.  Clifford  Mayberry 


are  held  on  the  same  day,  the  county 
clerk,  board  of  election  commissioners 
or  other  official  having  authority  over 
general  elections  shall  designate  one 
polling  place  for  the  several  elections 
in  each  precinct  or  district  in  the  po¬ 
litical  subdivision  in  which  the  elec¬ 
tions  are  held. 

"2.  The  county  clerk,  board  of  election 
commissioners  or  other  proper  official 
shall  designate  the  election  officials 
in  each  polling  place  who  shall  conduct 
the  election  for  all  subdivisions  in¬ 
volved. 

"3.  Any  person  failing  or  refusing  to 
comply  with  the  provisions  of  this  section 
is  guilty  of  a  misdemeanor." 

Kirksville  is  a  municipality  and  August  4  is  the  date  of  the 
statewide  primary  election.  Therefore,  if  Kirksville  may  legally 
schedule  a  municipal  election  of  August  4,  the  provisions  of  Section 
111.111  would  be  applicable  unless  the  Adair  County  Court  has  the 
power  to  veto  Kirksville ' s ' selection  of  August  4  as  an  election  date. 

Kirksville  is  a  third  class  city  with  a  commission  form  of 
government.  See  Sections  78.010  through  78.420  RSMo,  1969-  As  such, 
it  is  required  to  elect  a  mayor  and  councllmen  on  the  first  Tuesday 
in  April  every  four  years.  See  Section  78.080,  RSMo  1969  and  Section 
77-040,  RSMo  1969.  On  the  second  Tuesday  preceding  this  general 
municipal  election,  a  primary  election  must  be  held  to  nominate 
candidates  to  be  voted  for  at  the  general  election.  Section  78. 

090,  RSMo  1969.  In  addition  to  the  general  election,  a  third  class 
city  may  hold  special  elections  on  various  Issues.  For  Instance, 
Section  94.060,  RSMo  1969?  authorizes  the  holding  of  a  special  elec¬ 
tion  to  Increase  the  municipal  tax  rate.  Section  95-145,  RSMo  I969, 
authorizes  the  holding  of  a  special  election  on  a  proposition  to  incur 
debt  for  the  city.  Section  100.110,  RSMo  I969,  provides  for  the 
holding  of  a  special  election  to  authorize  the  issuance  of  revenue 
bonds  for  industrial  development  projects.  Section  100.090,  RSMo 
1969,  authorizes  the  holding  of  a  special  election  on  a  proposition 
to  issue  general  obligation  bonds  for  industrial  development.  None 
of  the  statutes  authorizing  a  third  class  city  to  hold  a  special 
election  specify  a  date  upon  which  it  must  be  held.  Therefore, 
we  conclude  that  Kirksville  could  schedule  on  August  4,  1970,  a 
special  election  on  any  proposition  authorized  by  the  statutes 
pertaining  to  third  class  cities. 
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Mr.  Clifford  Mayberry 


Assuming  that  Klrksvllle  does  schedule  a  special  election  on 
certain  propositions  on  August  4,  1970,  does  the  Adair  County  Court 
have  any  power  or  authority  to  veto  the  selection  by  Klrksvllle  of 
August  4  as  an  election  day?  We  have  found  no  statute  granting  to 
a  county  court  the  power  to  veto  the  selection  by  a  third  class  city 
of  a  date  for  a  municipal  special  election. 

Section  111.111  requires  that  the  county  clerk,  not  the  county 
court,  designate  polling  places  and  election  officials  for  joint  elec¬ 
tions  coming  within  the  terms  of  this  statute.  However,  no  power  or 
authority  Is  granted  to  the  county  clerk  to  prevent  a  political  sub¬ 
division  from  scheduling  an  election  on  the  same  day  as  a  general, 
primary  or  special  election.  Therefore,  If  the  City  of  Klrksvllle 
schedules  an  election  for  the  same  day  as  the  statewide  primary  elec¬ 
tion,  the  provisions  of  111.111  automatically  become  applicable.. 


CONCLUSION 

It  Is  the  conclusion  of  this  office  that  If  the  City  of  Klrks- 
ville  schedules  an  election  on  the  same  date  as ' a  statewide  primary 
election,  the  provisions  of  Section  111.111,  RSMo  I969  are  automat¬ 
ically  applicable.  Furthermore,  the  Adair  County  Court  has  no  power 
or  authority  to  prevent  the  City  from  scheduling  an  election  on  the 
same  day  as  a  statewide  primary  election. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


CONSTITUTIONAL  LAW: 

APPROPRIATIONS: 

SCHOOLS: 

STATE  UNIVERSITY: 
STATE  COLLEGES: 


The  term  ’’public  education"  as 
used  In  Article  III,  Section  36 
of  the  Missouri  Constitution  In¬ 
cludes  within  Its  meaning  and 
refers  to  appropriations  for 
state  colleges,  universities, 
public  schools  and  junior  college 
districts . 


OPINION  NO.  293 

June  1,  1970 


Honorable  John  J.  Johnson 
State  Senator  -  15th  District 
11001  Patrlna  Court 
Affton,  Missouri  63123 

Honorable  Richard  M.  Webster 
State  Senator  -  32nd  District 
1725  South  Garrison 
Carthage,  Missouri  64836 

Dear  Sirs: 

This  letter  Is  In  response  to  your  request  for  an  opinion  on 
the  following  question: 

Do  state  colleges,  universities,  public  schools 
and  Junior  college  districts  fall  within  the 
term  "Public  Education"  as  It  Is  used  In  Arti¬ 
cle  III,  Section  36  of  the  Missouri  Constitu¬ 
tion? 

Article  III,  Section  36  of  the  Missouri  Constitution  provides 
In  part : 


FILED 
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"All  appropriations  of  money  by  successive 
general  assemblies  shall  be  made  In  the  fol¬ 
lowing  order: 

Second:  For  the  purpose  of  public  education." 

Article  III,  Section  36  was  taken  from  the  Constitution  of 
1875»  Article  IV,  Section  43.  Such  section  provided  In  pertinent 
part : 


Honorable  John  J.  Johnson 
Honorable  Richard  M.  Webster 


"All  appropriations  of  money  by  the  succes¬ 
sive  General  Assemblies  shall  be  made  In  the 
following  order: 

Third,  For  free  public  school  purposes." 

As  can  be  seen  from  comparing  the  two  provisions,  the  wording  re¬ 
lating  to  appropriations  for  "public  education"  was  changed  from 
the  wording  of  the  Constitution  of  1875  relating  to  appropriations 
for  "free  public  school  purposes."  The  reason  for  this  change  was 
described  In  the  debates  of  the  Constitutional  Convention  of  19^5, 
page  5056: 

"MR.  MC  REYNOLDS:  Mr.  President,  the  first 
paragraph  of  that  section  Is  a  copy  of  the 
present  Constitution.  The  eight  subdivisions 
or  allotments  for  the  appropriations  of  funds 
represents  some  change  and  some  additions  from 
the  present  section.  The  present  section  con¬ 
tains  seven  sections.  This  one  as  rewritten 
contains  eight  cind  Is  changed  from  the  original 
one  by  the  addition  of,  I  think,  public  health 
and  public  welfare.  There  was  some  question  in 
the  Committee  as  to  the  wisdom  and  propriety  of 
this  particular  section  or  the  necessity  of  It. 

However,  the  majority  of  the  members  of  the 
Committee  thought  It  represented  an  excellent 
safeguard  and  since  a  provision  of  that  kind  was 
in  the  present  Constitution  they  were  Inclined 
to  retain  It,  and  for  that  reason,  with  the  re¬ 
writing  of  the  classifications  to  conform  to 
the  present  conditions,  the  old  section  has 
been  retained.  I  move  Its  approval."  (Emphasis 
added) . 

Prom  the  above  cited  motive  for  changing  the  wording  of  Article 
III,  Section  36,  supra.  It  appears  that  It  was  the  Intent  of  the 
drafters  of  the  aforementioned  provision  to  broaden  the  scope  of 
the  priority  concerning  public  education.  This  Is  supported  by  the 
fact  that  the  phrase  "free  public  schools"  Is  used  repeatedly  in 
Article  IX  of  the  Missouri  Constitution  and  relates  only  to  the 
gratuitous  Instruction  of  all  persons  In  the  State  of  Missouri  who 
are  less  than  twenty-one  years  old  as  prescribed  by  law.  However, 

In  Article  IX  (Article  IX,  Section  9  (b),  Missouri  Constitution)  the 
following  provision  Is  found: 

"The  general  assembly  shall  adequately  maintain 
the  State  University  and  such  other  educational 
Institutions  as  It  may  deem  necessary." 
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Honorable  John  J.  Johnson 
Honorable  Richard  M.  Webster 


Thus,  It  is  clear  that  the  term  "free  public  schools"  does  not 
Include  the  state  university  and  other  state  educational  Insti¬ 
tutions  established  by  the  legislature.  Therefore,  the  prior¬ 
ities  listed  In  Article  III,  Section  36  of  the  Missouri  Consti¬ 
tution  and  relating  to  the  "public  education"  are  broader  in 
scope  than  the  former  provisions  of  the  Constitution  of  l875> 
relating  to  the  priorities  for  "free  public  school  purposes." 

As  the  drafters  of  the  Constitution  made  provisions  for  the  state 
university  and  other  educational  institutions  established  by  the 
legislature  In  the  same  section  that  provisions  Is  made  for  the 
free  public  schools  of  this  state.  It  is  clear  that  the  drafters 
of  the  Constitution  considered  the  term  "public  education"  to 
Include  not  Just  the  "free  public  schools,"  but  also  the  state 
university  and  any  other  educational  Institution  established  by 
the  legislature. 

Given  this  background,  the  institutions  described  In  your 
opinion  request  all  fall  within  the  term  "public  education." 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  office  that  the  term 
"public  education"  as  used  In  Article  III,  Section  36  of  the 
Missouri  Constitution  Includes  within  Its  meaning  and  refers  to 
appropriations  for  state  colleges,  universities,  public  schools 
and  Junior  college  districts. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
for  me  by  my  assistant,  Thomas  L.  Patten. 


Very  truly  yours. 


JOHN  C.  DANFORTK 
Attorney  General 
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V 


ANSWER  BY  LETTER;  ASHBY 


July  17,  1970 


filed 


OPINION  LETTER  NO.  29*« 


Honorable  E.  J.  Cantrell 
State  Representative 
Thirty-third  District 
3^06  Airway 

Overland,  Missouri  6311^ 

Dear  Representative  Cantrell: 

This  letter  Is  In  answer  to  your  question  asking  what  action 
a  city  of  the  fourth  class,  within  a  first  class  county  having  a 
charter  form  of  government ,  may  take  In  the  event  of  the  disquali¬ 
fication  of  the  municipal  judge  because  of  Illness,  absence  or 
disability. 

Section  98.500,  House  Bill  No.  199*  Seventy-fifth  General 
Assembly,  V.A.M.S. ,  states  In  part: 

”The  mayor  and  board  of  aldermen  of  cities 
of  the  fourth  class  located  In  any  county 
of  the  first  class  with  a  charter  form  of 
government  shall,  by  ordinance,  p^vlde 
for  the  election  or  appointment  of  a 
municipal  JudgeT  who  snail  be  licensed 
to  practice  as  an  attorney  In  this  state; 
except  that,  any  person  who  Is  holding 
the  office  of  police  Judge  In  any  fourth 
class  city  on  October  13,  1969,  shall  be 
eligible  for  the  office  of  police  Judge 
without  being  licensed  to  practice  law. 

Any  person  who  Is  elected  municipal  Judge 
shall  be  a  resident  of  the  city  during  his 
term  of  office.  A  person  appointed  munici¬ 
pal  Judge  need  not  be  a  resident.  The  per¬ 
son  who  Is  appointed  to  serve  as  municipal 
Judge  may  also  serve  as  miinlclpal  Judge  In 
some  other  fourth  class  city  or  town  or 
village."  (Emphasis  added). 


Honorable  E.  J.  Cantrell 


Under  Section  98.510,  V.A.M.S.,  the  municipal  Judge  of  a 
fourth  class  city: 

.  .In  any  first  class  county  with  a 
charter  form  of  government ,  shall  be 
conservators  of  the  peace,  and  shall 
have  exclusive  original  Jurisdiction 
to  hear  and  determine  all  offenses 
against  the  ordinances.  .  ." 

Thus,  under  provisions  of  the  statute  no  one  except  the 
municipal  Judge  can  hear  the  case  nor  Is  there  anyone  else  to 
whom  the  case  may  be  transferred  under  Rule  37*91  of  the  Missouri 
Supreme  Court  on  "Practice  and  Procedure  In  Municipal  Courts." 

Tour  attention  Is  Invited  to  the  fact  that  the  Missouri  Sup¬ 
reme  Court  under  authority  of  Article  V,  Section  6  of  the  Missouri 
Constitution  exercises  the  authority  to  transfer  a  municipal  Judge 
from  one  city  to  another  for  good  cause  shown  such  as  Illness, 
absence  or  disability  of  the  Incumbent. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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COUNTIES: 

CITIES,  TOWNS,  AND 
VILLAGES: 

TAXATION  (CITIES 

TOWNS  AND  VILLAGES): 
COOPERATIVE  AGREEMENTS: 


The  county  court  of  Clay  County  and  a 
municipality  of  said  county  may  enter 
into  a  contract,  under  the  cooperative 
agreement  statute  (Section  70.220, 

RSMo  1969)  whereby  the  municipality 
may  use  the  county  computer  and  the  tax 
information  stored  thereon,  for  the  pur¬ 
pose  of  mechanically  producing  a  tax 
statement  for  each  individual  taxpayer. 


OPINION  NO.  296 


August  21,  1970 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  64068 


Dear  Mr.  Brandom: 

This  is  in  answer  to  your  letter  requesting  an  opinion  of 
this  office  ”...  concerning  whether  Clay  County  could  contract 
with  municipalities  in  the  county  to  extend  taxes  for  them.” 
Specifically  you  ask  whether  the  county  court  of  Clay  County  can 
lease  its  computers  and  the  tax  information  stored  thereon  to  a 
municipality  in  Clay  County.  You  further  inquire  as  to  whether 
a  municipality,  having  contracted  to  lease  computers  and  the  tax 
Information  thereon  from  Clay  County,  could  then  in  turn  contract 
with  someone  of  their  choosing  to  operate  said  computers. 

Article  VI,  Section  I6,  Constitution  of  Missouri,  provides: 

"Any  municipality  or  political  subdivision 
of  this  state  may  contract  and  cooperate 
with  other  municipalities  or  political  sub¬ 
divisions  thereof,  or  with  other  states  or 
their  municipalities  or  political  subdivi¬ 
sions,  or  with  the  United  States,  for  the 
planning,  development,  construction,  ac¬ 
quisition  or  operation  of  any  public  im¬ 
provement  or  facility,  or  for  a  common 
service,  in  the  manner  provided  by  law.” 


FI  LED 


Honorable  William  S.  Brandom 


This  section  of  the  Constitution  authorizes  the  legislature 
to  pass  laws  respecting  cooperative  agreements  between  a  municipality 
and  a  political  subdivision  for  the  planning,  development,  construc¬ 
tion,  acquisition  or  operation  of  any  public  Improvement  or  facility, 
or  for  a  common  service.  Implementing  this  constitutional  provision, 
the  legislature  enacted  Section  70.220,  RSMo  1969,  which  provides: 

’’Any  municipality  or  political  subdivision 
of  this  state,  as  herein  defined,  may  con¬ 
tract  and  cooperate  with  any  other  munic¬ 
ipality  or  political  subdivision,  or  with 
an  elective  or  appointive  official  thereof, 
or  with  a  duly  authorized  agency  of  the 
United  States,  or  of  this  state,  or  with 
other  states  or  their  municipalities  or 
political  subdivisions,  or  with  any  pri¬ 
vate  person,  firm,  association  or  cor¬ 
poration,  for  the  planning,  development, 
construction,  acquisition  or  operation 
of  any  public  Improvement  or  facility,  or 
for  a  common  service;  provided,  that  the 
subject  and  purposes  of  any  such  contract 
or  cooperative  action  made  and  entered 
Into  by  such  municipality  or  political 
subdivision  shall  be  within  the  scope  of 
the  powers  of  such  municipality  or  polit¬ 
ical  subdivision.  If  such  contract  or  co¬ 
operative  action  shall  be  entered  Into 
between  a  municipality  or  political  sub¬ 
division  and  an  elective  or  appointive 
official  of  another  municipality  or  po¬ 
litical  subdivision,  said  contract  or 
cooperative  action  must  be  approved  by 
the  governing  body  of  the  unit  of  govern¬ 
ment  In  which  such  elective  or  appointive 
official  resides.” 

For  the  purposes  of  this  opinion,  we  understand  you  define 
the  phrase,  ’’extend  the  taxes”  as  the  mechanical  production  of 
the  tax  statement  for  each  Individual  taxpayer.  Thus,  the  ques¬ 
tion  Is  whether  the  county  court  of  Clay  County  has  authority 
to  lease  Its  computers  and  such  information  as  may  be  mechanically 
reproduced  regarding  tax  information  to  a  municipality  of  Clay 
County  for  this  specified  purpose. 

This  office  in  construing  Section  70.200,  RSMo  1969,  has 
held  the  City  of  Columbia  In  Boone  County,  may  cooperate  In  the 
acquisition  and  building  of  aji  office  to  be  used  jointly  for 
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Honorable  William  S.  Brandom 


administrative  offices  (Opinion  of  the  Attorney  General  No.  237 > 
Parker,  11-1^-68);  has  held  the  City  of  Mexico  Library  and  the 
Audrain  County  Library  District  authorized  to  expend  funds  co¬ 
operatively  to  remodel  a  building  for  the  use  of  both  (Opinion 
of  the  Attorney  General  No.  1^1,  O'Halloran,  6-16-67);  has  held 
that  a  county  court  and  a  special  road  district  may  contract  with 
each  other  for  the  maintenance  of  public  roads  located  in  the 
special  road  district  (Opinion  of  the  Attorney  General  No. 

Evans,  12-9-66);  has  held  that  the  section  authorizes  a  munici¬ 
pality  to  enter  into  a  contract  with  another  municipality  for 
common  police  protection  (Opinion  of  the  Attorney  General  No.  258, 
Avery,  11-4-63);  has  held  that  St.  Louis  County,  may  contract  with 
third  and  fourth  class  cities  in  that  county  to  collect  city  real 
and  personal  property  taxes  (Opinion  of  the  Attorney  General  No. 

230,  Holman,  3-29-66);  has  held  that  a  county,  through  its  county 
clerk,  may  contract  with  municipalities  of  that  county  to  extend 
the  taxes  of  said  municipalities,  (Opinion  of  the  Attorney  General 
No.  23  Kuhlman,  1-23-70).  As  is  obvious  from  the  foregoing,  the 
Intent  of  the  legislature  has  been  to  enunciate  a  liberal  policy 
dealing  with  the  cooperation  between  poltlcial  subdivisions  in 
this  state.  The  overriding  statutory  concern,  however,  in  this 
area  is  ".  .  .  that  the  subject  and  purposes  of  any  such  contract 
or  cooperative  action  made  and  entered  into  by  such  municipality  or 
political  subdivision  shall  be  within  the  scope  of  the  powers  of 
such  municipality  or  political  subdivision.  ..." 

The  Issuance  of  tax  statements  is  within  the  scope  of  the 
powers  of  the  contracting  political  subdivisions,  and  therefore 
it  is  the  conclusion  of  this  office  that  Clay  County  can  contract 
with  a  municipality  of  Clay  County  for  the  use  of  a  county  computer, 
and  the  tax  information  stored  thereon,  under  the  cooperative 
agreement  statute,  for  the  purpose  of  mechanically  producing  the 
tax  statement  for  each  individual  taxpayer. 

You  further  inquire  as  to  whether  a  municipality,  having  con¬ 
tracted  with  the  county  court  of  Clay  County,  for  the  use  of  its 
computers  and  the  tax  information  stored  thereon,  can  then  in  turn 
contract  with  someone  of  their  own  choosing  to  operate  said  com¬ 
puters.  It  is  unnecessary  to  decide  this  question  because  once 
a  municipality  of  Clay  County  has  obtained  access  to  the  computers, 
its  method  of  utilizing  the  computer,  whether  by  city  officer, 
employee,  or  by  contract,  is  governed  by  its  authority  as  defined 
by  the  Constitution,  statutes,  and  ordinances,  and  the  terms 
of  the  contract  between  the  county  and  the  municipality. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that: 
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The  county  court  of  Clay  County  and  a  municipality  of  said 
county  may  enter  into  a  contract,  under  the  cooperative  agreement 
statute  (Section  70.220,  RSMo  1969)  whereby  the  municipality 
may  use  the  county  computer  and  the  tax  information  stored  thereon, 
for  the  purpose  of  mechanically  producing  a  tax  statement  for 
each  individual  taxpayer. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Kenneth  M.  Homines. 


JOHN  C.  DANFORTH 


Attorney  General 


MOTOR  VEHICLES: 
LICENSES; 

MOTOR  VEHICLE  LICENSES: 


A  resident  of  Missouri  who  is  a  partner 
of  a  Kansas  firm  that  is  a  registered 
motor  vehicle  dealer  in  Kansas  may 
operate  a  motor  vehicle  owned  by  the 
Kansas  firm  in  Missouri  using  only  the 
Kansas  dealership  license  plates. 


October  1,  1970 


OPINION  NO.  298 


Honorable  John  Crow 
Prosecuting  Attorney 
Greene  County  Court  House 
Springfield,  Missouri  65802 

Dear  Mr.  Crow: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  following  question: 

"May  a  resident  of  Missouri  who  is  a  regis¬ 
tered  motor  vehicle  dealer  in  an  adjoining 
state  operate  one  of  his  motor  vehicles  in 
Missouri  using  only  his  dealer's  license 
issued  by  the  adjoining  state?" 

Our  inquiry  subsequent  to  the  receipt  of  your  original  request 
has  revealed  that  the  motor  vehicle  in  question  is  owned  by  a  Kansas 
car  dealership,  a  partnership  firm  with  Kansas  residency,  of  which 
the  individual  in  .question  is  a  partner. 

Chapter  301  of  the  Revised  Statutes  of  Missouri  deals  with 
registration  and  licensing  of  motor  vehicles.  Section  301.020  pro¬ 
vides  that  every  owner  of  a  motor  vehicle  which  shall  be  operated  or 
driven  upon  the  highways  of  this  state  shall  annually  file  an  appli¬ 
cation  for  registration  "except  as  herein  otherwise  expressly  pro¬ 
vided.  "  This  section  alone  would  appear  to  require  any  motor  vehicle 
operated  in  Missouri  to  have  a  Missouri  license,  regardless  of  the 
residence  of  the  owner. 

However,  Section  301.271,  RSMo  1969,  provides,  so  far  as  is  per¬ 
tinent  here,  that; 

"...  a  nonresident  owner,  owning  any  motor 
vehicle  which  has  been  duly  registered  for  the 
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current  year  in  the  state.  District  of  Columbia, 
territory  or  possession  of  the  United  States, 
foreign  country  or  other  place  of  which  the 
owner  is  a  resident,  and  which  at  all  times  when 
operated  in  this  state  has  displayed  upon  it  the 
number  plate  issued  for  the  vehicle  in  the  place 
of  residence  of  such  owner,  may  operate  or  per¬ 
mit  the  operation  of  such  vehicle  within  this 
state  without  registering  such  vehicle  or  paying 
any  such  registration  fee  to  this  state;  but  the 
provisions  of  this  subsection  shall  be  operative 
to  allow  such  owner  to  operate  or  permit  the 
operation  of  such  vehicle  owned  by  a  nonresident 
of  this  state  only  to  the  extent  that  under  the 
laws  of  the  state.  District  of  Columbia,  terri¬ 
tory  or  possession  of  the  United  States,  foreign 
country  or  other  place  of  residence  of  the  non¬ 
resident  owner,  substantially  equivalent  exemp¬ 
tions  are  granted  to  residents  of  Missouri  for 
the  operation  of  vehicles  duly  registered  in 
Missouri . " 

If  the  motor  vehicle  in  question  is  the  property  of  a  nonresident 
owner,  nonresident  being  defined  in  Section  301.010  as  "a  resident  of 
a  state  or  country  other  than  the  state  of  Missouri"  and  owner  being 
defined  so  as  to  include  "...  any  person,  firm,  corporation  or  as¬ 
sociation,  who  holds  the  legal  title  of  a  vehicle  ...  ",  then  we 
believe  it  would  be  permissible,  by  virtue  of  Section  301.271,  cited 
cibove,  for  the  nonresident  owner  to  "  .  .  .  permit  the  operation  of 
such  vehicle  within  this  state  without  registering  such  vehicle  or 
paying  any  such  registration  fee  to  this  state  ..."  only  to  the 
extent  that  under  the  laws  of  the  state  of  the  nonresident  owner  sub¬ 
stantially  equivalent  exemptions  are  granted  to  Missouri  residents 
for  the  operation  of  vehicles  duly  registered  in  Missouri. 

It  is  our  opinion  that  the  term  "owner"  includes  a  partnership  and 
that  the  Kansas  partnership  in  question  qualifies  as  a  "nonresident 
owner."  Therefore,  the  partnership  may  operate  or  permit  the  operation 
of  the  motor  vehicle  in  question  in  Missouri,  subject  of  course  to  whe¬ 
ther  Kansas  grants  reciprocity  to  Missouri  residents.  This  certainly 
would  include  the  operation  of  the  motor  vehicle  by  a  partner  of  the 
firm.  See  40  Am. Jur ., Partnership , Sections  107  and  115,  on  ownership 
and  control  of  personal  property  by  partners  and  partnerships. 

Kansas  does  grant  reciprocity  under  K.S.A.1969  Supp.8-138a,  which 
reads  as  follows: 

"Nonresident  owners  licensed  in  state  of  residence; 
reciprocal  privileges.  The  provisions  of  this  sec¬ 
tion  shall  apply  only  to  the  nonresident  owner  or 
owners  of  any  motor  vehicle  constructed  and  operated 
primarily  for  the  transportation  of  the  driver  or 
the  driver  and  one  or  more  nonpaying  passengers. 

Such  nonresident  owners,  when  duly  licensed  in  the 
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state  of  residence,  are  hereby  granted  the 
privilege  of  operation  of  any  such  vehicle 
within  this  state  to  the  extend  that  recipro¬ 
cal  privileges  are  granted  to  residents  of 
this  state  by  the  state  of  residence  of  such 
nonresident  owner.  [L. 1968,ch. 180 ,s. 4; July  1.]" 

As  to  the  question  of  the  purposes  for  which  a  vehicle  may  be 
operated  with  dealer's  license  plates,  your  attention  is  directed  to 
the  enclosed  Attorney  General  Opinion  No.  355,  issued  to  the  Honorable 
James  L.  Paul,  dated  August  18,  1970,  interpreting  Missouri  law,  and 
to  the  enclosed  copy  of  the  portion  of  Kansas  Administrative  Regula¬ 
tions  setting  forth  Kansas  law  on  the  subject. 

CONCLUSION 


It  is  therefore  the  conclusion  of  this  office  that  a  resident  of 
Missouri  who  is  a  partner  of  a  Kansas  firm  that  is  a  registered  motor 
vehicle  dealer  in  Kansas  may  operate  a  motor  vehicle  owned  by  the 
Kansas  firm  in  Missouri  using  only  the  Kansas  dealership  license 
plates . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by  my 
assistant,  Walter  W.  Nowotny,  Jr. 


V  Very  truly  yours , 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures : 

OP.No. 355-Paul-1970 
Kans.  Adm.Reg. 
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SCHOOLS: 

CITIES,  TOWNS 
AND  VILLAGES: 
BONDS: 
ELECTIONS: 


There  is  no  procedure  which  would 
authorize  setting  aside  a  school 
levy  election  because  of  a  shortage 
of  ballots. 


OPINION  NO.  300 


July  2,  1970 

Honorable  Carl  D.  Gum 
Prosecuting  Attorney 
Cass  County  Court  House 
Harrlsonvllle ,  Missouri  6^701 

Dear  Mr.  Gum: 

This  is  in  response  to  your  request  for  an  opinion  as  to  the 
validity  of  a  school  levy  election  where  there  was  a  shortage  of 
ballots  which  precluded  certain  voters  from  voting. 

We  find  no  procedure  under  the  laws  of  this  state  by  which  a 
duly  authorized  school  levy  election  may  be  set  aside  because  of 
election  irregularities.  The  Supreme  Court  of  Missouri  has  re¬ 
peatedly  held  that  a  contest  of  an  election  is  statutory  and  is 
dependent  on  express  statutory  authorization.  See,  e.  g.  State 
ex  rel.  Conaway  v.  Consolidated  School  District  No.  ^  of  Iron  County. 
417  S.W.2d  657  (Mo.  En  Banc  1967).  Chapter  124,  RSMo  1959,  provides 
for  election  contests.  A  review  of  that  chapter  and  other  statu¬ 
tory  sections  reveals  no  statutory  provisions  authorizing  a  contest 
of  a  school  levy  election.  In  a  similar  situation  involving  an 
election  to  authorize  the  issuance  of  general  obligation  bonds, 
the  Supreme  Court  of  Missouri  held  that  absent  statutory  author¬ 
ization  the  courts  have  no  power  to  set  aside  an  election  for 
irregularities  in  the  election  procedure.  Arkansas -Missouri 
Power  Corporation  v.  City  of  Potosl,  355  Mo"^  55b.  196  S.W.2d 

152  (19^65. -  - - 

In  another  case,  Wyin  v.  Reorganized  School  District  No.  6  of 
St.  Francois  County,  2$3  S.W.2d  408  (Mo.  195b),  the  court  refused 
to  allow  plaintiffs  to  contest  a  school  bond  election  on  the  ground 
that  nonqualified  voters  were  permitted  to  vote.  In  that  case  it 
was  argued  that  Article  V,  Section  l4  of  the  Constitution  of  Missouri, 
which  provides,  "The  circuit  courts  shall  have  .  .  .  exclusive  ori¬ 
ginal  Jurisdiction  in  all  civil  cases  not  otherwise  provided  for. 


FILED 


Honorable  Carl  D.  Gum 


.  .  permitted  the  circuit  court  to  hear  a  case  contesting  the 
election.  In  rejecting  that  argument,  the  court  noted,  l.c.  412: 

"We  must  necessarily  conclude  that  where  the 
provision  of  the  constitution  announces  a 
general  principle  and  there  Is  a  specific  di¬ 
rection  to  the  legislature,  as  In  this  case, 
and  no  common  law  remedy  exists  and  the  legis¬ 
lature  has  not  acted,  then  the  courts  are  with¬ 
out  jurisdiction  to  entertain  a  petition  for 
relief.  ..." 

Therefore,  It  would  appear  that  there  Is  no  method  by  which 
a  school  levy  election  may  be  declared  Invalid  because  of  the  short¬ 
age  of  ballots. 

In  reaching  that  conclusion,  we  note  that  you  ask  If  the  elec¬ 
tion  Is  "void."  The  Supreme  Court  of  Missouri  has  held,  that  even 
though  for  certain  types  of  elections  an  election  contest  Is  not 
permitted  by  law,  a  court  of  equity  may  act  In  those  situations 
where  the  purported  "election"  Is  unauthorized  by  law  and  there¬ 
fore  void.  Wanii  v.  Reorganized  School  District  No.  6,  supra.  How¬ 
ever,  Inasmuch  as  no  question  Is  raised  In  your  opinion  request 
concerning  the  election's  being  authorized  by  law,  the  only  question 
being  the  validity  of  the  conduct  of  the  election,  we  are  of  the 
opinion  that  where  a  duly  authorized  school  levy  election  has  been 
held,  there  Is  no  procedure  by  which  a  school  levy  election  may  be 
set  aside  because  of  Irregularities  In  the  conduct  of  the  election 
such  as  a  shortage  of  ballots.  Therefore,  the  election  must  be 
held  to  be  valid. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  there  Is  no  procedure 
which  would  authorize  setting  aside  a  school  levy  election 
because  of  a  shortage  of  ballots. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Charles  A.  Blackmar. 

ry  y-niv, 

JOHN  C.  DANFORTH 
Attorney  General 
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ELECTIONS: 

ELECTION  JUDGES: 
COMMITTEEMEN  AND 
COMMITTEENOMEN : 

commissioners  or  (2)  In 
sltion  is  on  the  ballot 


Section  111.171,  RSMo  1969,  prohibits 
committeemen  and  commltteewomen  from 
serving  as  election  Judges  and  clerks 
(1)  in  any  election  conducted  by  a 
county  clerk  or  a  board  of  election 
any  election  in  which  a  countywide  propo¬ 
or  (3)  in  any  election  in  v;hich  candidates 


for  county  office  are  on  the  ballot. 


OPINION  NO.  301 


October  27,  1970 


Honorable  Ted  Salveter 
State  Representative 
District  1^2 
1005  Woodruff  Building 
Springfield,  Missouri  65806 

Dear  Penresentative  Salveter: 

This  letter  is  in  response  to  your  request  for  clarifi¬ 
cation  o^  our  Opinion  No.  237,  April  3,  1970,  with  reference  to 
the  following  question: 

"The  conclusion  reached  in  the  foregoing 
opinion  was  that  com.mitteemen  and  committee- 
women  of  both  political  parties  are  inter¬ 
preted  to  be  ’county  officials’  and  therefore 
are  not  qualified  to  serve  as  election  judges 
and  clerks  under  Section  111.171  V.A.M.S. 

1969-70  Cum.  Supp.  Much  confusion  still 
exists  with  respect  to  when  and  when  not, 
committee  people  may  work  at  the  polls.  I 
refer  you  particularly  to  that  part  of  the 
statute  which  states  that  he  must  not  hold 
office  or  employment  under  any  political 
subdivision  ’involved  in  the  election  to  be 
held  at  the  time  of  his  appointment'.  It 
would  seem  to  me  that  if  a  committeeman  is 
a  county  officer,  he  could  still  work  in 
either  a  city,  state  or  national  election. 

"I  would  aopreciate  it  very  much  if  you 
would  let  me  know  v;hether  you  agree  that 
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under  your  orie:lnal  opinion,  conmltteemen 
would  be  precluded  from  servlnf^  only  In  a 
’county'  election.  I  also  would  appreciate 
It  If  you  could  specify  what  exactly  Is  a 
county  election,  a  city  election,  and  a 
state  election,  within  the  meanln?;  of  this 
section. " 

You  make  specific  reference  to  the  followlncr  sentence  In 
subsection  1  o^  Section  111.171,  RS’’'!o  19^9  which  states: 

".  .  .He  [a  jud^e  or  clerk  of  any  regis¬ 
tration  or  election]  must  not  hold  any 
office  or  employment  under  the  United 
States,  the  State  of  Missouri,  or  under 
the  county,  city,  or  other  political  sub¬ 
division  Involved  In  the  election  to  be 
held  at  the  time  of  his  appointment.  . 

"i  T”  (Emphasis  supplied.  ) 

We  believe  that  Section  111.171  prohibits  people  who  hold 
a  public  office  or  employment  under  the  United  States  or  the  State 
of  Missouri  from  serving  as  election  Judges  or  clerks  In  any  elec¬ 
tion.  Officers  and  employees  o^  counties,  cities  or  other  po¬ 
litical  subdivisions  are  prohibited  from  serving  as  election  Judges 
or  clerks  only  if  the  employing  entity  is  "involved  In  the  election 
to  be  held  at  the  time  of  his  appointment."  When  is  a  "county, 
city  or  other  political  subdivision  Involved  In  the  election  to 
be  held.  .  ."? 

The  primary  purpose  of  statutory  construction  Is  to  deter¬ 
mine  the  intent  of  the  legislature  using  the  statutory  language 
in  question  and  then  to  construe  the  statute  so  as  to  give  effect 
to  the  Intention  of  the  legislature.  Rosedale-Sklnker  Imp.  Ass'n 
V.  Board  of  Adjustment  City  of  St.  Louis,  ^25  R.W.2d  929  (Mo.  19b8 ) . 

By  1.090,  RSMo  1969,  the  legislature  has  enacted  Into  law 
the  general  rule  of  statutory  construction  that: 

"Words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases 
having  a  peculiar  and  appropriate  mean¬ 
ing  in  law  shall  be  understood  accord¬ 
ing  to  their  technical  im.port." 

The  word  "Involved"  seems  to  have  no  "peculiar  and  appro¬ 
priate  meaning  in  law"  and  should,  therefore,  be  taken  in  Its 
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"plain  or  ordinary  and  usual  sense." 

The  definition  of  "involved"  in  Webster’s  Third  New  Inter¬ 
national  Dictionary  (1961)  which  is  most  appropriate  to  this 
context  is  "to  relate  closely:  CONNECT,  LINK  (the  problem  is 
closely  Involved  with  the  management  of  pastures.  .  .)". 

Therefore,  we  believe  that  the  legislature  Intended  to 
prohibit  officials  or  employees  of  counties,  cities  or  other  po¬ 
litical  subdivisions  from  being  election  Judges  or  clerks  in 
elections  in  which  the  entity  employing  the  Individual  is  con¬ 
nected  or  linked.  Such  a  political  entity  is  connected  with 
elections  in  either  or  all  of  the  following  ways: 

(1)  The  election  is  conducted  by  the  political  entity,  or 

(2)  Propositions  submitted  to  the  voters  on  behalf  of 
the  political  entity  are  on  the  ballot,  or 

(3)  Candidates  for  an  elective  office  in  the  political 
entity  are  on  the  ballot. 

A  political  entity  can  be  involved  in  an  election  in  any  of  the 
foregoing  ways.  Therefore,  office  holders  or  employees  of  such 
an  entity  would  not  be  eligible  for  aopointment  as  election  Judges 
or  clerks. 

We  have  previously  concluded  that  committeemen  and  com- 
mltteewomen  are  county  officers  for  the  purpose  of  Section  111.171. 
See  Opinion  No.  237,  dated  April  3,  1970,  to  you.  Therefore,  com¬ 
mitteemen  and  commltteewomen  v;ould  be  prevented  from  serving  as 
election  Judges  and  clerks  in  any  election  in  which  (1)  the  county 
conducts  the  election  or  (2)  a  countywide  proposition  is  on  the 
ballot  or  (3)  candidates  for  a  county  office  are  on  the  ballot. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  Section  111.171,  RSMo 
1969,  prohibits  committeemen  and  commltteewomen  from  serving  as 
election  Judges  and  clerks  (1)  in  any  election  conducted  by  a 
county  clerk  or  a  board  of  election  commissioners  or  (2)  in  any 
election  in  which  a  countywide  proposition  is  on  the  ballot  or 
(3)  in  any  election  in  which  candidates  for  county  office  are 
on  the  ballot. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 

Very  truly  yw»rs, 

JOHN  C.  DANPORTH 

Attorney  General 
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SCHOOLS:  Section  I63.081,  RSMo  1967  Supp.,  expresses 

STATE  AID:  the  intent  of  the  legislature  to  make  three 

APPROPRIATIONS:  distributions  of  moneys  out  of  the  State 

COMPTROLLER:  Public  School  Fund  and  that,  under  the  cir¬ 

cumstances  set  forth  in  your  opinion  re¬ 
quest,  it  would  not  be  in  substantial  compliance  with  this  intent 
to  make  a  supplementary  distribution  of  state  school  moneys  after 
the  March  15th  distribution  but  before  the  September  15th  distri¬ 
bution  . 

OPINION  NO.  302 


May  25,  1970 


Honorable  John  C.  Vaughn 
Comptroller  and  Budget  Director 
Capitol  Building 
Jefferson  City,  Missouri  651OI 

Dear  Mr.  Vaughn: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a  ruling  on  the  following  question: 

"if  the  Department  of  Education  submits  a 
requisition  for  a  supplementary  distribu¬ 
tion  of  State  School  Moneys  in  April  or 
May  1970,  would  it  be  proper  and  in  substan¬ 
tial  compliance  with  the  law  for  the  Comp¬ 
troller's  office  to  honor  the  requisition 
and  issue  the  checks  to  the  various  counties 
as  requested  by  the  Department  of  Education?" 

As  factual  background  for  this  question,  you  provided  us  with 
the  following  information  upon  which  this  opinion  is  based: 

"During  the  Seventy-fifth  General  Assembly 
Senate  Bill  No.  1,  185  and  215  was  enacted 
which  provided,  in  part  (7)  of  Section 
163.031,  for  the  distribution  of  State  School 
Funds  and  specifically  states  in  part  that, 

' .  .  .  the  general  assembly  shall  transfer 
to  the  state  school  moneys  fund  two  hundred 
and  thirty-four  million  dollars  for  fiscal 
year  1969-70  less  the  amount  derived  from 
the  tax  on  cigarettes  provided  for  in  Section 
149.020.  .  .  '  This  bill  passed  the  session 
only  a  few  minutes  before  mandatory  adjourn¬ 
ment,  therefore,  the  transfer  bill  referred 
to  could  not  be  changed  at  that  late  hour. 
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"On  February  28,  1970,  sufficient  funds  were 
not  available  to  pay  the  full  amount  provided 
for  in  the  statute.  Additional  funds  as  a 
result  of  collections  from  cigarette  tax 
money  are  deposited  directly  in  the  State 
School  Moneys  Fund  upon  receipt.  Sufficient 
funds  from  the  cigarette  tax  money  will 
accumulate  in  the  State  School  Moneys  Fund 
whereby  the  statutory  amount  could  be  made 
by  providing  a  fourth  payment  to  the  school 
districts  sometime  in  the  later  part  of  April 
or  the  early  part  of  May. 

"The  Department  of  Education  feds  it  is  desira¬ 
ble  and  proper  for  them  to  make  a  supplemental 
payment  to  the  schools  in  order  to  fulfill 
the  statutory  obligations  for  the  present  year. 

On  June  l8,  1952  your  office  rendered  an 
official  opinion  on  a  similar  situation  which 
held  that  an  additional  payment  was  proper." 

An  additional  fact  of  significance  was  furnished  by  you  in  a 
telephone  conversation  of  May  21,  1970.  The  money  which  has  accumu¬ 
lated  in  the  State  School  Moneys  Fund  as  of  the  date  of  your  opinion 
request  will  not  revert  back  to  general  revenue  at  the  end  of  this 
fiscal  year.  Therefore,  if  the  roughly  8.4  million  dollars  is  not 
paid  as  a  fourth  distribution  in  this  fiscal  year,  it  will  be 
available  for  distribution  in  the  September  15,  1970,  payment. 

In  order  to  answer  your  question,  it  is  necessary  for  us  to 
determine  the  meaning  of  Paragraph  2  of  Section  163.O8I,  RSMo  19^7 
Supp.,  which  reads  as  follows: 

"The  state  board  of  education  upon  receipt 
of  the  county  superintendent's  report  shall 
calculate  the  amount  which  each  school  dis¬ 
trict  is  to  receive  and  on  or  before  Septem¬ 
ber  fifteenth  of  each  year  shall  distribute 
all  moneys  available  August  thirty-first  to 
the  several  districts.  Additional  distri¬ 
butions  of  all  moneys  available  November 
thirtieth  and  February  twenty-eighth  shall 
be  made  on  or  before  December  fifteenth 
and  March  fifteenth  of  each  school  year.  The 
state  board  of  education  shall  certify  the 
amounts  so  apportioned  to  the  comptroller  for 
his  approval  and  warrants  shall  be  Issued 
payable  to  the  several  counties  and  forwarded 
to  them.  The  county  treasurer  Immediately 
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upon  receiving  the  money  shall  distribute 
and  credit  to  the  various  school  districts 
in  the  county  the  amounts  due  each  district 
as  apportioned  and  reported  to  the  county 
treasurer  and  county  clerk  by  the  state 
board  of  education." 

The  applicability  of  Opinion  No.  92,  dated  June  l8,  1952,  to 
Commissioner  Hubert  Wheeler. 


You  indicate  in  your  opinion  request  that  this  office  rendered 
an  official  opinion  on  a  similar  situation  in  1952  which  concluded 
that  an  additional  payment  was  proper.  To  determine  whether  the 
1952  opinion  would  govern  the  situation  described  in  your  opinion 
request,  we  must  analyze  the  factual  situation  to  which  the  1952 
opinion  pertains.  The  General  Assembly  had  appropriated  $7>000,000 
over  a  two-year  period  for  public  schools  in  addition  to  the  basic 
appropriation  for  the  same  purpose.  As  pointed  out  on  page  2  of 
the  1952  opinion,  the  problem  was  to  determine  if  there  was  a  legal 
basis  for  distributing  this  supplemental  appropriation  to  the  pub¬ 
lic  schools  after  the  scheduled  payments  had  been  made.  The  opinion 
quoted  at  length  from  Section  l6l.o4o,  RSMo  19^9 j  pertaining  to  the 
manner  and  time  of  apportionment  and  distribution  of  public  school 
funds.  The  following  language  from  paragraph  4  of  Section 
161. 040,  RSMo  1949*  was  emphasized: 

"Provided  further,  that  after  all  apportion¬ 
ments  herein  provided  have  been  paid  in  full 
the  state  board  of  education  shall  apportion, 
any  excess  remaining  in  the  public  school 
fund  equally  among  all  of  the  districts  of 
the  state.  .  ." 

The  opinion  concluded  as  follows: 

"with  regard  to  the  apportionment  of  the  ex¬ 
cess  school  moneys,  it  does  not  appear  that 
any  specific  time  is  stated  when  such  appor¬ 
tionment  is  to  be  made,  and  therefore  it 
would  seem  that  said  apportionment  could  be 
made  any  time  after  the  specific  apportion¬ 
ments  provided  for  in  the  statute  were  made 
and  distributed. 

"As  supplemental  information  to  your  opinion 
request  you  have  informed  us  that  all  appor¬ 
tionments  specifically  provided  in  Section 
161. o4o,  supra,  have  been  paid  in  full.  Con¬ 
sequently  it  is  our  thought  that  the  $3 >500,000 
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allocated  for  distribution  for  the  period 
from  July  1,  1951  to  June  30,  1952,  which 
would  be  one  half  of  the  appropriation  pro¬ 
vided  for  by  Section  IO.360  of  House  Bill 
No.  496,  would  be  excess  school  moneys 
which  could  presently  be  apportioned  and 
distributed  in  the  manner  provided  by  Section 
161. o4o,  pertaining  to  the  apportionment  of 
excess  school  moneys. 

CONCLUSION 


”lt  is  therefore  the  opinion  of  this  depart¬ 
ment  that  the  State  Board  of  Education  can 
presently  make  an  apportionment  and  distri¬ 
bution  of  state  school  moneys  allocated  for 
distribution  amounting  to  $3,500,000,  which 
is  one  half  of  the  total  biennium  appropria¬ 
tion  provided  for  by  Section  IO.360  of  House 
Bill  No.  496,  enacted  by  the  66th  General 
Assembly. " 

It  is  apparent  from  the  foregoing  that  the  approval  granted 
for  the  making  of  a  fourth  payment  in  1952  was  based  entirely  on 
the  conclusion  that  the  supplemental  appropriation  made  by  the 
legislature  created  "excess  school  moneys"  and  pursuant  to  the 
statutory  directive  in  the  fourth  paragraph  of  Section  l6l.040, 

RSMo  1949,  this  excess  could  be  distributed  as  a  fourth  payment 
because  no  time  was  specified  for  the  distribution  of  excess 
school  moneys. 

To  determine  if  the  reasoning  of  the  1952  opinion  would  apply 
to  the  instant  situation,  reference  must  be  made  to  the  current 
statutory  authority  for  the  distribution  of  state  school  money. 

The  statute  authorizing  the  distribution  of  excess  school  moneys 
is  Paragraph  8  of  Section  I63.O3I,  Senate  Bill  Nos.  1,  185,  and  215, 
Seventy-Fifth  General  Assembly: 

"it  is  hereby  provided  that  should  the  general 
assembly  transfer  to  the  state  school  moneys 
fund  in  any  year  an  amount  in  excess  of  the 
amount  necessary  to  pay  the  school  apportion¬ 
ment  as  provided  in  this  section,  the  additional 
funds  shall  be  distributed  to  the  school  dis¬ 
tricts  of  the  state  in  the  same  ratio  that 
the  money  available  bears  to  the  total  amounts 
received  by  the  school  districts  under  the 
provisions  of  this  section." 
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Paragraph  8  of  Section  I63.O3I  is  not  applicable  to  the 
current  situation  because,  contrary  to  the  situation  in  1952,  the 
General  Assembly  has  not  transferred  to  the  State  School  Moneys 
Fund  an  amount  in  excess  of  the  amount  necessary  to  pay  the  school 
apportionment  (Any  argument  that  the  word  "transfer"  in  Paragraph  8 
has  reference  to  the  amount  derived  from  the  tax  on  cigarettes  pro¬ 
vided  in  Section  149.020  cannot  be  sustained  in  light  of  the  wording 
of  the  Paragraph  7  which  makes  it  clear  that  "transfer"  refers  to 
an  amount  of  general  revenue  funds  to  be  placed  in  the  State  School 
Moneys  Fund  in  addition  to  the  amount  derived  from  the  tax  on 
cigarettes,  which  would  be  automatically  paid  into  the  State  School 
Moneys  Fund).  In  fact.  Just  the  opposite  is  the  case  --  the  legis¬ 
lature  has  not  seen  fit  to  transfer  to  the  State  School  Moneys 
Fund  sufficient  moneys  so  that  the  school  apportionment,  as  provided 
in  Section  163.O3I  could  be  paid  in  full  by  March  15th  as  provided 
in  Section  I63.081,  RSMo  19^7  Supp.  Therefore,  Paragraph  8  cannot 
furnish  the  authority  for  the  making  of  a  fourth  payment  as  did 
its  predecessor  in  1952. 

Having  determined  that  the  factual  situation  described  in  your 
opinion  request  does  not  permit  the  application  of  the  statutory 
authority  relied  on  in  the  1952  opinion  to  support  a  fourth  pay¬ 
ment,  we  must  now  turn  to  the  statutes  governing  the  distribution 
of  state  money  to  public  schools  to  determine  if,  under  the  cir¬ 
cumstances  outlined  in  your  opinion  request,  a  fourth  payment  in 
this  fiscal  year  would  be  authorized. 

Section  I63.O3I,  Senate  Bill  Nos.  1,  185  and  215,  75th  General 
Assembly,  provides  the  basis  for  state  aid  to  public  schools. 
Paragraph  7  of  this  section  appropriates  no  amount  to  the  State 
Board  of  Education  but  merely  expresses  the  intention  of  the  75th 
General  Assembly  to  transfer  an  amount  of  general  revenue  which, 
when  added  to  the  revenue  produced  by  the  cigarette  tax,  would 
total  $234,000,000.  At  the  time  this  paragraph  was  enacted  by 
the  legislature.  Section  168.081,  RSMo  I967  Supp.,  providing  the 
method  of  distribution  of  funds  out  of  the  State  School  Moneys 
Fund,  was  a  valid,  outstanding  statute.  Paragraph  7  does  not  pur¬ 
port  to  alter  this  method  of  distribution  (The  problem  outlined  in 
your  opinion  request  arises  because  as  of  February  28,  1970,  the 
cut-off  day  for  the  March  15th  distribution,  insufficient  general 
revenues  had  been  transferred  by  the  General  Assembly  to  the  State 
School  Moneys  Fund  to  total,  when  added  to  the  cigarette  tax  moneys 
received  to  February  28th,  $234,000,000.). 

Paragraph  8  covers  the  situation  where  the  General  Assembly 
transfers  to  the  State  School  Moneys  Fund  an  amount  in  excess  of 
the  money  necessary  to  pay  the  school  apportionment  as  provided 
in  Section  I63.03I.  As  previously  demonstrated,  this  paragraph 
is  not  applicable  to  this  fact  situation. 
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In  Paragraph  6  of  Section  163.031j  the  legislature  directs 
that  if  the  State  school  money  available  is  "insufficient  to  pay 
in  full  the  amount  necessary  under  the  law,"  the  money  for  each 
school  district  shall  be  reduced  pro  rata.  The  "full  amount  nec¬ 
essary  under  the  law"  refers  to  the  amount  necessary  to  fully  pay 
the  sum  produced  by  an  application  of  the  formula  in  Paragraph  1 
of  Section  I63.03I.  See  Paragraph  5  of  Section  163.031j  RSMo  1967 
Supp.  We  are  advised  that  $23^,000,000  is  less  than  full  funding 
of  this  formula.  Therefore,  the  provisions  of  Paragraph  6  of  Sec¬ 
tion  163.031  are  applicable  to  this  year's  distribution  of  school 
moneys  regardless  of  whether  further  payments  are  permitted. 

Again,  however.  Paragraph  6  does  not  purport  to  alter  the  method 
of  distribution  of  the  State  School  Moneys  Fund  as  provided  in 
Section  163.081. 

Paragraph  2  of  Section  I63.08I,  RSMo  I967  Supp.,  prescribes 
the  method  by  which  distributions  shall  be  made  from  the  State 
School  Moneys  Fund.  Payments  are  to  be  made  to  the  school  dis¬ 
tricts  on  or  before  September  I5,  December  15  and  March  15  of*  each 
school  year.  Does  this  section  authorize  or  permit  an  additional 
distribution  or  distributions  to  be  made  to  the  public  schools? 

In  analyzing  this  statute,  we  must  determine  what  the  legis¬ 
lature  intended  in  enacting  it.  Primary  emphasis  must  be  placed 
on  the  language  used  and  all  words  must  be  considered  in  their 
ordinary  and  plain  meaning.  An  unambiguous  statute  should  not  be 
construed  to  be  something  other  than  what  it  was  written  to  be. 
Christy  v.  Petrus,  365  Mo.  II87,  295  S.W.2d  122,  126  (19^5); 
Playboy  Club  v.  Myers,  431  S.W.2d  228,  231  (Mo.,  1968).  When  the 
language  of  a  statute  is  clear  and  unambiguous  and  its  meaning 
clear. 


.  .  .  there  is  neither  reason  nor  room  for 
Judicial  construction  .  .  .  and  we  find  nothing 
in  Section  443.430  (or  in  any  related  statute) 
which  would  indicate  a  legislative  Intent 
that  the  non-technical  and  commonplace  language 
hereinbefore  quoted  from  the  cited  statute 
should  be  construed  otherwise  than  in  its 
natural,  plain  and  ordinary  sense  and  meaning, 
or  which  would  afford  any  legitimate  basis 
for  refusal  to  accept  and  apply  that  language 
honestly  and  faithfully.  .  .  "  State  ex  rel 
Hopkins  v .  S teinmons ,  302  S.W.2d  51  >  55  (Sp. 
Ct.Apps.,  1957);  State  ex  rel  Cobb  v.  Thompson, 
319  Mo.  492,  5  S.W.2d  57,  59  (1^28). 
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Whether  Section  168.031  is  directory  or  mandatory  is  not 
important  in  answering  your  question.  If  a  provision  is  mandatory, 
the  failure  to  follow  it  renders  the  proceeding  to  which  it  relates 
illegal  and  void.  If  a  provision  is  a  directory,  the  observance 
of  it  is  not  necessary  to  the  validity  of  the  proceeding.  Directory 
provisions  are  not  intended  by  the  legislature  to  be  disregarded, 
but  where  the  consequences  of  not  obeying  them  in  every  particular 
are  not  prescribed,  the  courts  must  judicially  determine  them. 

State  ex  rel  Ellis  v.  Brown.  326  Mo.  627,  33  S.W.2d  104  (1930). 

Our  question  is  not  whether  the  legislature  intended  that  the 
three  payments  specified  could  validly  be  made  at  different  times, 
but  whether  Section  I68.03I  authorizes  payments  in  addition  to  the 
three  specified.  Therefore,  whether  the  statute  is  mandatory  or 
directory  is  irrelevant  to  a  determination  of  your  question. 

The  State  Board  of  Education  is  a  public  entity  and  a  sub¬ 
ordinate  branch  of  the  executive  department  of  the  State.  As  such, 
it  has  only  those  powers  specifically  conferred  on  it  by  the  Mis¬ 
souri  Constitution  and  statutes  and  those  powers  necessary  or 
proper  to  enable  the  Board  to  carry  out  the  responsibilities  en¬ 
trusted  to  it  by  the  Constitution  and  statutes.  See  State  ex  rel 
Highway  Commission  v.  County  of  Camden,  39^  S.W.2d  7I,  76-77  (Sp. 
CtT  of  Apps.  19b5). 

Where  a  statute  limits  the  doing  of  a  particular  thing  in  a 
prescribed  manner,  it  necessarily  Includes  in  the  power  granted 
the  negative  that  it  cannot  be  otherwise  done.  State  ex  rel  High- 
way  Commission  v.  County  of  Camden,  supra  at  77,  and  Lancaster  v. 
County  of  A'tch'ls'~jn,n.'8iT'5':W.  ga'  7'09  352  Mo.  1039  • - 

Applying  the  foregoing  rules  to  Paragraph  2  of  Section  I63.O8I, 
we  find  no  ambiguity  in  the  wording  of  the  statute.  The  language 
clearly  provides  for  payments  to  public  schools  on  or  before 
September  15th,  December  15th  and  March  15th  of  each  school  year. 
There  is  no  language  from  which  it  could  be  reasonably  concluded 
that  the  legislature  intended  to  authorize  as  many  payments  as  the 
State  Board  of  Education  deemed  appropriate.  To  so  determine, 
would  be  to  ignore  certain  language  of  the  statute.  For  instance, 
there  is  a  six-month  period  between  the  March  15th  payment  and  the 
September  15th  payment  and  a  three-month  period  between  the  Septem¬ 
ber  15th  and  December  15th  payments  and  between  the  December  15th 
and  March  15th  payments.  The  fact  that  there  is  a  longer  period 
between  the  March  15th  and  September  15th  payments  cannot  be  assumed 
to  be  accidental.  The  legislature  could  have  intended  that  the  six- 
month  period  was  necessary  to  permit  the  accumulation  of  a  sub¬ 
stantial  balance  in  the  State  School  Moneys  Fund  so  that  it  would 
be  available  for  distribution  to  the  schools  at  the  beginning  of 
a  school  year;  l.e.,  in  the  payment  to  be  made  on  or  before 
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September  15th.  The  legislature  could  have  believed  that  a  sub¬ 
stantial  initial  payment  in  a  school  year  would  permit  schools 
to  purchase  expendable  supplies  for  the  entire  year  and  would  per¬ 
mit  schools  to  finance  their  operations  until  local  tax  revenues 
were  available. 

That  the  legislature  intended  that  moneys  accumulate  for  a 
six-month  period  between  the  March  15th  and  September  15th  payments 
is  supported  by  the  wording  of  Paragraph  2  of  Section  I63.08I. 

In  the  first  two  sentences  direction  is  given  that  "all  moneys 
available"  shall  be  distributed  to  the  public  schools  on  or  before 
September  15,  December  15  and  March  15  of  each  school  year.  We 
believe  that  the  words  "all  moneys  available"  express  a  legislative 
intention  that  moneys  will  accumulate  in  the  State  School  Moneys 
Fund  between  the  cut-off  dates  specified  in  Section  168.031.  To 
permit  an  additional  distribution  out  of  the  School  Moneys  Fund 
after  March  15th  and  before  August  30th  would,  of  necessity,  reduce 
the  moneys  "available"  for  distribution  on  September  15th. 

CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  office  that  Section 
163.081,  RSMo  1967  Supp.,  expresses  the  intent  of  the  legislature 
to  make  three  distributions  of  moneys  out  of  the  State  Public 
School  Fund  and  that,  under  the  circumstances  set  forth  in  your 
opinion  request,  it  would  not  be  in  substantial  compliance  with 
this  intent  to  make  a  supplementary  distribution  of  state  school 
moneys  after  the  March  I5  distribution  but  before  the  September  I5 
distribution. 

The  foregoing opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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SHERIFF:  A  sheriff  appointed  trustee  to  execute  a 

COMPENSATION:  deed  of  trust  pursuant  to  Section  433.3^0, 

RSMo  1959j  acts  in  his  official  capacity  and 
must  pay  all  fees  and  compensation  collected  by  reason  thereof 
into  the  county  treasury  in  counties  of  the  third  and  fourth  class 
under  the  provisions  of  Paragraph  3  of  Section  57-^07  and  Paragraph 
3  of  Section  57-^09>  both  as  amended  by  House  Bill  No.  165  of  the 
75th  General  Assembly.  When  a  deed  of  trust  provides  that  in  the 
event  the  named  trustee  shall  refuse  or  fail  to  act,  the  then 
sheriff  of  the  county  shall  execute  the  trust,  the  sheriff  is  not 
acting  officially  but  in  his  private  capacity,  and  such  compensa¬ 
tion  as  he  receives  for  the  services  is  not  required  to  be  paid 
into  the  county  treasury. 

OPINION  NO.  304 

May  7,  1970 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  request  which  is  as 
follows : 


FILED 


"1.  When  a  sheriff  is  appointed  trustee  by 
the  Circuit  Court  to  execute  a  deed  of  trust, 
as  provided  in  Section  443.34-0,  R.S.Mo.,  1959j 
are  the  commissions  earned  and  collected  for 
his  services,  under  the  provisions  of  Section 
443.360,  RSMo.,  1959>  considered  to  be  fees 
in  civil  matters  and  to  be  paid  into  the 
county  treasury  under  the  requirements  con¬ 
tained  in  paragraph  3  of  Sections  1  and  2  of 
Senate  Bill  No.  I65  (now  Sections  57.407  and 
57.409)? 

"2.  When  parties  in  a  deed  of  trust  provide 
that  in  the  fevent  the  trustee  named  therein 
shall  refuap*' or  fall  to  act  and  that  the  then 
sheriff  of  “the  county  shall  execute  the 
trust,  would  the  commissions  earned  and  col¬ 
lected  by  the  sheriff  acting  as  trustee, 
under  this  circumstance,  be  deemed  fees  col¬ 
lected  in  his  official  capacity  and  payable 
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into  the  county  treasury  or  as  fees  earned 
in  an  individual  capacity  and  same  retainable 
by  him?" 

Section  443-3^0,  RSMo  1959^  which  you  refer  states: 

"if  such  court  shall  be  satisfied  that  the 
facts  stated  in  such  affidavit  are  true,  it 
shall  make  an  order  appointing  the  sheriff, 
or  some  other  suitable  person  of  the  county, 
trustee  to  execute  such  deed  of  trust,  in 
the  place  of  the  original  trustees;  and 
thereupon  such  sheriff,  or  other  suitable 
person  appointed  by  said  court,  shall  be 
possessed  of  all  the  rights,  powers  and  authori¬ 
ty  possessed  by  the  original  trustee,  under  the 
deed  of  trust,  and  such  sheriff  or  other  person 
shall  proceed  to  sell  and  convey  the  property 
and  to  pay  off  the  debts  and  liabilities  accord¬ 
ing  to  the  directions  of  the  deed  of  trust, 
and  shall  do  all  other  acts  the  original  trustee 
had  power  to  do,  and  with  the  same  force  and 
effect. " 

Paragraph  3  of  Section  57.407  (as  amended  by  Senate  Bill  No. 
165  of  the  75th  General  Assembly)  states: 

"3.  In  counties  of  the  third  class  after 
October  13,  1969,  the  sheriff  shall  pay  all 
fees  collected  by  him  in  civil  matters,  and 
which  were  previously  retainable  by  him, 
into  the  county  treasury,  except  charges  for 
each  mile  traveled,  allowable  to  him,  which 
he  may  retain,  in  serving  civil  process." 

Paragraph  3  of  Section  57.409  (as  amended  by  the  75th  General 
Assembly)  states: 

"3.  In  counties  of  the  fourth  class  after 
October  I3,  1969j  the  sheriff  shall  pay  all 
fees  collected  by  him  in  civil  matters,  and 
which  were  previously  retainable  by  him,  into 
the  county  treasury,  except  charges  for  each 
mile  traveled,  allowable  to  him,  which  he  may 
retain,  in  serving  civil  process." 

In  our  Opinion  No.  78,  3/11/53j  Sawyers,  (copy  enclosed) 
we  noted  that  the  courts  have  made  a  distinction  as  to  whether  a 
sheriff  is  acting  officially  or  Individually  as  trustee  under  a 
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deed  of  trust.  Of  course  It  is  clear  that  Section  443.340  pro¬ 
vides  that  the  court  shall  make  an  order  appointing  the  sheriff 
or  some  suitable  person  trustee  to  execute  such  deed  of  trust  in 
the  place  of  the  original  trustees.  When  the  sheriff  is  appointed 
by  the  court  in  place  of  a  trustee  to  execute  the  trust  deed,  he 
is  acting  officially.  State  ex  rel  v.  Griffith  et  al,  63  Mo.  545 
fl876|.  The  State  to  the  Use  of  v.  Taylor,  b  Mo.  App.  277,  278 

(1878) . 

However,  it  is  held  that  when  parties  by  private  contract 
appoint  beforehand  whosoever  at  an  indefinite  time  in  the  future 
may  happen  to  be  sheriff,  to  sell  land  under  a  deed  of  trust,  such 
parties  can  not  by  such  an  appointment  engage  the  liability  of 
third  persons  who  happen  to  be  the  sureties  on  the  bond.  State  ex 
rel  Chase  v.  Davis,  00  Mo.  85  (I886). 

It  is  our  view  that  a  sheriff  appointed  by  the  court  to  execute 
a  deed  of  trust  under  Section  443.340  is  acting  in  his  official 
capacity  and  the  fees  or  compensation  he  receives  by  reason  thereof 
constitute  "fees  collected  by  him  in  civil  matters  and  which  were 
previously  retainable  by  him"  within  the  meaning  of  Paragraph  3 
of  Section  57.407  and  Paragraph  3  of  Section  57.409.  As  a  result, 
sheriffs  of  third  and  fourth  class  counties  must  pay  such  fees 
into  the  county  treasury.  The  compensation  collected  by  such 
sheriffs  as  trustees  under  a  provision  in  a  deed  of  trust  providing 
that  the  then  sheriff  of  a  county  shall  execute  the  trust  when  the 
named  trustee  refuses  or  fails  to  act  are  not  fees  collected  by 
them  officially  and  are  not  required  to  be  paid  into  the  county 
treasury . 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a  sheriff 
appointed  trustee  to  execute  a  deed  of  trust  pursuant  to  Section 
443.340,  RSMo  1959>  acts  in  his  official  capacity  and  must  pay  all 
fees  and  compensation  collected  by  reason  thereof  into  the  county 
treasury  in  counties  of  the  third  and  fourth  class  under  the  pro¬ 
visions  of  Paragraph  3  of  Section  57.407  and  Paragraph  3  of  Sec¬ 
tion  57.409.  When  a  deed  of  trust  provides  that  in  the  event  the 
named  trustee  shall  refuse  or  fail  to  act,  the  then  sheriff  of  the 
county  shall  execute  the  trust,  the  sheriff  is  not  acting  offi¬ 
cially  but  in  his  private  capacity,  and  such  compensation  as  he 
receives  for  the  services  is  not  required  to  be  paid  into  the 
county  treasury. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 


Enc;  Opinion  No.  78 
3/11/53,  Sawyers 


Attorney  General 


ELECTIONS: 
ELECTION  JUDGES: 
ELECTION  CLERKS: 
COMPENSATION: 


Section  111.2^1,  RSMo  1969,  appli¬ 
cable  to  certain  election  Judges 
and  clerks,  does  not  limit  the  com¬ 
pensation  for  such  judges  and  clerks 
to  $12.00  per  day,  but  provides  that 
the  compensation  shall  be  at  least 
$12.00  per  day. 


OPINION  NO.  306 


July  28,  1970 


Honorable  Thomas  R.  Gilmore 
Prosecuting  Attorney 
Scott  County 
217  South  Kingshlghway 
Slkeston,  Missouri  638OI 
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Dear  Mr.  Gilmore: 

This  is  in  reply  to  your  letter  of  April  l4,  1970,  requesting 
an  opinion  from  this  office  in  answer  to  the  following  question: 


Does  Section  111.2^11,  RSMo  1969,  now  give  the 
election  authorities  carte  blanche  in  deter¬ 
mining  how  much  to  compensate  Judges  and  clerks 
of  elections? 


We  set  forth  Section  111.241: 

"Judges  and  clerks  of  election  shall  be  paid 
not  less  than  twelve  dollars  a  day  for  their 
services  in  conducting  elections  and  return¬ 
ing  the  poll  books  and  ballots  to  the  county 
clerk’s  office." 

Such  section  was  enacted  by  Senate  Bill  No.  134,  75th  General 
Assembly.  Its  content  is  similar  to  repealed  Section  111.353,  Laws, 
Missouri  1965,  page  237,  which  provided: 

"Any  other  provision  of  law  to  the  contrary 
notwithstanding  all  Judges  of  elections  shall 
be  allowed  the  sum  of  not  less  than  twelve 
dollars  a  day,  and  all  clerks  of  election 
shall  be  allowed  the  sum  of  not  less  than 
twelve  dollars  a  day  as  compensation  for  their 
services  in  conducting  elections  and  return¬ 
ing  poll  books  and  ballots  to  the  county  clerk’s 
office." 
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Section  111.350,  RSMo  1959,  provided  for  a  maximum  payment 
for  judges  and  clerks  of  election,  as  follows: 

"All  judges  and  clerks  of  election  shall  be 
allowed  such  compensation  for  their  services 
in  conducting  elections  and  returning  the  poll 
books  and  ballots  to  the  county  clerk's  office, 
as  the  county  courts  of  their  respective  coun¬ 
ties  deem  reasonable,  not  to  exceed  eight  dol¬ 
lars  per  day,  except  in  townships  or  precincts 
where  the  vote  at  any  election  is  In  excess  of 
six  hundred  votes  the  county  courts  may  at 
their  option  pay  at  the  rate  of  fifty  cents 
per  hundred  for  each  additional  one  hundred 
votes  or  major  fraction  thereof,  not  to  ex¬ 
ceed  ten  dollars  for  any  election,  to  be  paid 
out  of  the  county  treasury.” 

However,  unlike  Section  111.350,  both  repealed  Section  111,353 
and  newly  enacted  Section  111.241  do  not  set  a  maximum  amount  al¬ 
lowed  but  rather  set  a  minimum  amount  allowed.  •  It  would  seem  that 
the  legislature’s  Intent  was  to  remove  the  maximum  ceiling  and  to 
replace  It  with  a  minimum  floor;  this  would  remove  the  need  of  an 
amendment  as  compensation  is  Increased. 

The  legislature  has  provided  for  payment  of  specific  amounts 
for  judges  and  clerks  not  coming  within  the  purview  of  Section 
111.241.  For  example.  Section  119. 260,  RSMo  I969,  applicable  to 
counties  not  having  a  provision  for  registration  of  voters  and 
having  a  city  or  part  of  a  city  of  400,000  v^lthln  the  boundaries 
of  the  county  provides  as  follows; 

"The  compensation  of  all  judges  and  clerks  of 
registration  and  election  shall  be  at  the  rate 
of  ten  dollars  for  each  calendar  day  or  any 
part  thereof.  For  returning  registration  books, 
verification  books,  ballots  and  election  re¬ 
turns  two  judges  of  opposite  politics,  a  judge 
and  a  clerk  of  opposite  politics,  or  the  two 
clerks,  as  the  case  may  be,  from  each  precinct, 
shall  be  paid  the  sum  of  two  dollars  each  for 
going  to  the  office  of  the  board  of  election 
commissioners;  except  in  any  case  where  the 
distance  is  less  than  three  miles  from  the  of¬ 
fice  of  the  board  of  election  commissioners, 
in  which  case  not  to  exceed  one  dollar  for 
each  shall  be  paid.” 
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Since  the  legislature  repealed  the  section  fixing  a  maximum 
amount  and  has  enacted  Other  laws  providing  for  payments  of  speci¬ 
fic  amounts.  It  Is  reasonable  to  assume  that  the  phrase  "not  less 
than"  used  In  Section  111.2^1  is  to  be  taken  as  a  minimum  amount 
and  not  as  a  specific  amount  or  a  maximum  amount. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Section  111.241,  RSMo 
1969,  applicable  to  certain  election  Judges  and  clerks,  does  not 
limit  the  compensation  for  such  judges  and  clerks  to  $12.00  per 
day,  but  provides  that  the  compensation  shall  be  at  least  $12.00 
per  day. 


w  Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


TAXATION  (EXEMPTIONS):  Under  Article  X,  Section  6  of  the 

Constitution  and  Section  137.100, 

RSMo  Supp.  1967,  a  building  In  the  course  of  construction  intended 
to  be  used  for  charitable  purposes  but  not  so  used  at  the  time  fixed 
for  assessment  of  taxes  Is  not  exempt  from  taxation. 

OPINION  NO.  307 


June  25,  1970 


Honorable  John  Crow 
Prosecuting  Attorney 
Greene  County  Court  House 
Springfield,  Missouri  65802 

Dear  Mr.  Crow: 

This  Is  In  response  to  your  request  for  an  official  opinion 
on  the  question  whether  real  property  owned  by  the  Southwest 
Missouri  Ecumenical  Center,  Springfield,  Missouri,  as  of  January  1, 
1970,  Is  subject  to  ad  valorem  taxes.  You  present  your  question 
as  follows: 

"If  a  not-for-profit  corporation  acquires  real 
property  for  the  purpose  of  constructing  faci¬ 
lities  thereon  which,  when  completed,  will  be 
actually  and  regularly  used  exclusively  for 
religious  worship  and  purposes  purely  charitable 
and  not  held  for  corporate  profit,  but  If  said 
facilities  are  still  under  construction  and  not 
yet  occupied  on  January  1,  1970,  and  If  no  other 
use  Is  being  made  of  said  property  on  said  date 
except  the  construction  of  said  facilities.  Is 
the  real  property  exempt  from  taxation  for  the 
year  1970  by  virtue  of  Section  137.100  (5), 

RSMo  1959?" 

Constitutional  exemption  from  taxation  of  certain  property  Is 
provided  for  In  Article  X,  Section  6  as  follows: 

"All .property ,  real  and  personal,  of  the  state, 
counties  and  other  political  subdivisions,  and 
nonprofit  cemeteries,  shall  be  exempt  from 
taxation;  and  all  property,  real  and  personal, 
not  held  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horticul¬ 
tural  societies  may  be  exempted  from  taxation 
by  general  law.  All  laws  exempting  from  taxa¬ 
tion  property  other  than  the  property  enumerated 
In  this  article,  shall  be  void." 
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Implementing  this  constitutional  provision  Is  Section  137.100 
(5),  RSMo  Supp.  1967,  which  provides  as  exempt  from  taxation  for 
state,  county  or  local  purposes: 

"All  property,  real  and  personal  actually  and 
regularly  used  exclusively  for  religious  wor¬ 
ship,  for  schools  and  colleges,  or  for  purposes 
purely  charitable  eind  not  held  for  private  or 
corporate  profit,  except  that  the  exemption 
herein  granted  does  not  Include  real  property 
not  actually  used  or  occupied  for  the  purpose 
of  the  organization  but  held  or  used  as  Invest¬ 
ment  even  though  the  Income  or  rentals  received 
therefrom  Is  used  wholly  for  religious,  educa¬ 
tional  or  charitable  purposes." 

The  right  to  exemption  Is  grounded  upon  the  use  made  of  the 
property  sought  to  be  exempted.  We  must  therefore  consider  whether 
the  use  which  merits  the  exemption  Is  a  present  use  or  whether  the 
right  of  exemption  carries  with  It,  as  an  Incident,  the  opportunity 
to  adapt  and  fit  the  property  for  use  within  a  reasonable  time  by 
the  construction  of  a  building  to  be  used  exclusively  for  purposes 
purely  charitable. 

We  note  that  while  the  precise  question  you  present  has  not 
been  directly  before  the  court,  the  broad  question  was  discussed 
by  the  court  In  relation  to  taxes  assessed  on  property  owned  by  a 
charitable  corporation  that  claimed  Its  property  was  exempt  from 
taxation  under  Article  X,  Section  6  of  the  Constitution  and  Section 
137.100,  RSMo  Supp.  In  Bethesda  General  Hospital  v.  State  Tax  Com¬ 
mission,  396  S.W.2d  631  (Mo.  1965)  the  court  stated,  l.c.  633: 

"The  Issue  here  Is  concerned  with  the  words  of 
the  Constitution  and  statute,  supra,  that  real 
property  shall  be  exempt  from  taxation  where  It 
Is  not  held  for  private  or  corporate  profit, 
and  the  same  Is  used  exclusively  for  purposes 
purely  charitable"!  The  rules  applicable  to 
cases  such  as  this  are  that  exemption  statutes 
are  strictly  but  reasonably  (so  as  not  to  cur¬ 
tail  the  Intended  scope  of  the  exemption)  con¬ 
strued;  that  the  charitable  use  exemption  de¬ 
pends  upon  the  use  made  of  the  property  and 
not  solely  upon  the  stated  purposes  of  an  or¬ 
ganization;  that  each  tax  exemption  case  Is 
'peculiarly  one  which  must  be  decided  upon  Its 
own  facts';  that  taxation  Is  the  rule;  exemption 
Is  the  exception;  and  that  claims  for  exemption 
are  not  favored  In  the  law.  Midwest  Bible  and 
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Missionary  Institute  v.  Sestrlc,  364  Mo.  l67> 

260  S.W.2d  25.  .  .  . " 

The  court  also  pointed  out  on  pages  633-634: 

"...  that  the  reason  for  state  tax  exemption 
provisions  is  that  they  are  given  in  return  for 
the  performance  of  functions  which  benefit  the 
public;  84  C.J.S.  Taxation  §  28l,  p.  533;  that 
the  exemption  in  favor  of  the  charitable  insti¬ 
tutions  is  based  upon  the  ground  that  a  benefit 
is  conferred  upon  the  public  by  them,  with  con¬ 
sequent  relief,  to  some  extent,  of  the  burden 
Imposed  upon  the  state  to  care  for  and  advance 
the  Interests  of  its  citizens.  34  A.L.R.  635. 

See  also  51  Am.Jur.  Taxation  §  600,  p.  583." 

The  public  policy  underlying  concessions  of  this  character  is 
invariably  based  upon  actual  use  as  a  presumable  quid  pro  quo  for 
the  concession.  Moreover,  the  fundamental  rule  pervading  all  exemp¬ 
tions  from  the  general  tax  burdens  of  the  state  is  that  they  are 
not  favored  in  law,  and  will  not  be  construed  to  exist  unless  the 
statutes  Invoked  to  support  them  express  the  legislative  intention 
in  clear  and  unmistakable  terms. 

The  language  of  the  statute  is  "actually  and  regularly  used 
exclusively"  for  purposes  purely  charitable.  Substantially  the 
same  language  was  considered  by  the  Court  of  Errors  and  Appeals  of 
New  Jersey  in  Borough  of  Longport  v.  Max  and  Sarah  Bamberger  Sea¬ 
shore  Home,  102  A.  633  (Ct.Err.  &  App . ,  N.J.  1917)  as  follows: 

"'Section  3,  subd.  4,  Laws  1903,  p.  395,  as 
amended  by  chapter  278  of  the  Laws  of  1913, 
exempts  from  taxation  all  buildings  and  land 
owned  by  charitable  institutions  actually  used 
for  charitable  purposes  at  the  time  fixed  by 
law  for  the  assessment  of  taxes. 

'"The  testimony  shows  that  the  petitioner  ac¬ 
quired  title  to  its  land  in  Longport  in  the 
early  part  of  1914;  that  buildings  were  erected 
thereon  and  completed  before  December  31,  1914; 
that  the  institution  was  not  actually  opened 
and  in  use  until  July  1,  1915. 

'"The  inquiry  therefore  is  as  to  the  construc¬ 
tion  of  the  words  "actually  used  for  charitable 
purposes,"  contained  in  the  act  of  1913. 
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"'However  we  might  feel  predisposed  to  favor 
the  claim  for  exemption  In  this  case,  we  cannot 
but  be  mindful  of  the  fact  that  our  solution 
of  the  Inquiry  Is  not  at  all  fancy  free,  but 
that  our  Judgment  must  be  guided  and  controlled 
upon  the  principle  of  stare  decisis,  which 
brings  us  Inevitably  to  a  denial  of  the  vali¬ 
dity  of  the  respondent's  claim. 

"'The  act  of  1913,  under  which  the  tax  Is  laid, 
and  upon  the  terms  of  which  the  exemption  must 
be  demanded  and  supported,  Is  not  before  us  for 
the  first  time. 

"'The  case  of  Holy  Angels  v.  Ft.  Lee,  80  N.  J. 

Law,  5^5,  77  Atl.  1035,  settled  the  construc¬ 
tion  of  the  act  adverse  to  the  contention  of 
the  respondent,  and  the  rule  was  there  laid 
down  that  "where  a  building  Is  In  course  of 
erection.  Intended  to  be  used  for  a  charitable 
purpose,  but  not  actually  used  therefor.  It 
Is  not  exempt  from  taxation.'"" 

The  Supreme  Court  of  Missouri  has  held  that  a  charitable  use 
tax  exemption  depends  upon  the  use  made  of  the  property  and  not 
solely  on  the  stated  purposes  of  an  organization.  St.  Louis  Gospel 
Center  v.  Prose,  280  S.W.2d  827  (Mo.  1955). 

It  appears,  therefore,  that  In  order  to  be  exempt  the  property 
must  be  actually  used.  In  the  situation  you  present,  the  natural 
construction  of  the  language  forbids  the  exemption.  The  doubt  sug¬ 
gested  as  to  the  taxability  of  property  where  preparations  were 
being  made  before  the  time  of  assessment  to  appropriate  and  use 
the  property  for  the  charitable  purpose  Is  removed  by  the  language 
of  the  statute  and  the  words  "actually  and  regularly  used  exclu¬ 
sively"  for  the  charitable  purpose.  The  most  that  can  be  said  In 
this  situation  Is  that  the  property  was  Intended  to  be  used  for  a 
charitable  purpose.  Inasmuch  as  It  was  not  used  for  acharltable  pur¬ 
pose  on  January  1,  1970,  It  Is  not  exemot  from  taxation  for  the  year 
1970. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  under  Article  X,  Section 
6  of  the  Constitution  and  Section  137.100,  RSMo  Supp.  1967,  a  build¬ 
ing  In  the  course  of  construction  Intended  to  be  used  for  charitable 
purposes  but  not  so  used  at  the  time  fixed  for  assessment  of  taxes 
Is  not  exempt  from  taxation. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  L.  J.  Gardner. 


Yours  very  truly, 
^JOHN  C.  DANFORTH 


Attorney  General 
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TAXATION  (INTANGIBLE):  1.  Time  charges  in  excess  of  the  cash 

sale  price  under  a  retail  charge  agree¬ 
ment  or  a  retail  time  contract,  which  establishes  a  time  sale 
price  as  defined  in  Section  408.250,  RSMo  1969,  do  not  constitute 
"yield"  within  the  meaning  of  the  Intangible  Personal  Property  Tax 
Law.  2.  The  full  time  sale  price  under  a  retail  charge  agreement 
or  a  retail  time  contract,  including  the  cash  sale  price  and  the 
time  charge  as  defined  in  Section  408.250,  RSMo  1969,  is  subject 
to  the  Missouri  sales  tax  provided  in  Chapter  144,  RSMo  1969. 


September  25,  1970 


OPINION  NO.  311 


Honorable  Charles  S.  Broomfield 
State  Representative  -  87th  District 
4801  No.  Lister 
Kansas  City,  Missouri  64119 


Dear  Representative  Broomfield: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  concerning  the  Missouri  Intangible 
Personal  Property  Tax.  More  specifically,  the  question  presented 
is : 
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"Question — are  retail  financial  charges, 
carrying  charges  etc.  subject  to  general 
intangible  tax  under  Chapter  146?" 

The  question  appears  to  have  been  prompted  by  the  fact  that 
many  retail  department  stores  are  not  filing  intangible  personal 
property  tax  returns  covering  money  received  from  charges  made  in 
connection  with  credit  sales  of  merchandise.  A  determination  of 
this  matter  depends  upon  an  interpretation  of  the  provisions  of 
the  Intangible  Personal  Property  Tax  Law  (Chapter  146,  RSMo  1969) 
and  the  Missouri  Retail  Credit  Sales  Law  (Sections  408.250  to 
408.370 ,  RSMo  1969) . 

Chapter  146,  RSMo,  in  pertinent  part  reads  as  follows: 

Section  146.020. 

"1.  Except  as  otherwise  provided  by  law,  in¬ 
tangible  personal  property  having  a  taxable 
situs  in  the  state  of  Missouri  at  any  time 
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during  the  calendar  year  shall  be  subject 
to  a  property  tax  for  the  calendar  year 
following  the  year  in  which  the  property 
had  such  taxable  situs  in  this  state. 

"2.  The  tax  on  intangible  personal  property 
shall  be  based  on  the  yield  of  the  property 
during  the  preceding  calendar  year,  and  the 
rate  of  tax  shall  be  four  percent  of  such 
yield. 

"3.  Any  person  whose  total  tax  under  the 
provisions  of  this  section  amounts  to  one 
dollar  or  less  shall  not  be  required  to 
file  a  return." 

Certain  terms  used  in  this  section  are  defined  in  Section 
146.010,  as  follows; 

"1.  'Intangible  personal  property*  means  moneys 
on  deposit;  bonds,  except  those  which  under  the 
constitution  or  laws  of  the  United  States  may 
not  be  made  the  subject  of  a  property  tax  by 
the  state  of  Missouri;  certificates  of  indebted¬ 
ness,  other  than  capital  notes  issued  by  banks 
or  trust  companies;  notes,  debentures;  accounts 
receivable,  conditional  sales  contracts,  which 
have  incorporated  therein  promises  to  pay;  and 
real  estate  and  chattel  mortgages. 


"4.  The  terms  ' yield '  or  'annual  yield*  mean 
the  aggregate  proceeds  received  as  a  result  of 
ownership  or  beneficial  interest  in  intangible 
property  whether  received  in  money,  credits  or 
property,  exclusive  of  any  return  of  capital, 
and  less  the  amount  of  interest  required  to  be 
credited  by  the  owner  thereof,  during  the  pre¬ 
ceding  calendar  year,  to  reserve  liabilities 
of  the  owner  maintained  under  the  statutes  of 
this  state,  and  less  proceeds  set  aside  or  accu¬ 
mulated  by  the  owner  thereof  under  contracts  or 
agreements  for  pension  or  retirement  or  employee 
benefits . " 

Basically,  the  question  is  whether  a  person  who  receives  finance 
charges,  carrying  charges  or  similar  receipts  as  a  result  of  credit 
sales,  thereby  has  a  "yield"  on  intangible  personal  property  within 
the  meaning  of  the  statutes. 

Whether  or  not  a  yield  has  been  received  by  reason  of  such  pay¬ 
ments  will  ultimately  depend  upon  the  terms  of  the  agreement.  At 
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the  present  time  most  retail  sales  transactions  on  a  deferred  payment 
basis  will  be  made  under  the  terms  of  (1)  a  retail  charge  agreement 
or  (2)  a  retail  time  contract.  Both  of  these  types  of  credit  agree¬ 
ments  are  controlled  by  the  Retail  Credit  Sales  Law. 

The  courts  have  held  that  a  person  selling  personal  property 
may  establish  both  a  "cash"  and  a  "credit"  or  "time  sale  price"  for 
such  property.  In  such  cases,  where  deferred  payments  are  involved, 
the  time  sale  price  is  the  actual  sale  price  and  the  transaction  does 
not  involve  a  loan  of  money  or  the  collection  of  interest.  Wyatt  v. 
Commercial  Credit  Corp. ,  341  S.W.2d  348  (Mo. App. 1960 ) ;  General  Contract 
Purchase  Corp.,  v.  Propst,  239  S.W.2d  563  (Mo. App. 1951) ;  Personal 
Finance  Co.  of  St.  Louis  v.  Endicott,  238  S.W.2d  51  (Mo. App. 1951) ; 
Holland-0 'Neal  Milling  Co.  v.  Rawlings,  268  S.W.683  (Mo. App. 1925) . 

On  the  basis  of  the  rule  set  forth  in  these  and  other  court  de¬ 
cisions  it  is  concluded  that  where  the  contract  between  the  seller 
and  purchaser  of  merchandise  provides  for  a  "time  sale  price",  the 
difference  between  the  established  cash  price  and  the  time  sale  price 
does  not  constitute  "yield"  within  the  meaning  of  the  intangible  per¬ 
sonal  property  tax  law.  In  other  words  there  is  no  yield  by  way  of 
interest  or  otherwise  because  the  time  sale  price  is  the  actual  sale 
price  and  the  cash  price  is  disregarded. 

Section  408.250(10)  defines  a  retail  charge  agreement  as  follows: 

Retail  charge  agreement'  means  an  agreement 
entered  into  In  this  state  between  a  retail 
seller  and  a  retail  buyer  prescribing  the  terms 
of  retail  time  transactions  to  be  made  from  time 
to  time  pursuant  to  such  agreement,  and  which 
provides  for  a  time  charge  to  be  computed  on  the 
buyer's  total  unpaid  balance  from  time  to  time." 

Section  408.240(12)  defines  a  retail  time  contract  as  follows: 

"'Retail  time  contract ' means  an  agreement  evi- 
dencing  one  or  more  retail  time  transactions 
entered  into  in  this  state  pursuant  to  which 
a  buyer  engages  to  pay  in  one  or  more  deferred 
payments  the  time  sale  price  of  goods  or  services. 

The  term  includes  a  chattel  mortgage;  conditional 
sales  contract;  and  a  contract  for  the  bailment 
or  leasing  of  goods  by  which  the  bailee  or  lessee 
contracts  to  pay  as  compensation  for  their  use  a 
sum  substantially  equivalent  to  or  in  excess  of 
their  cash  sale  price  and  by  which  it  is  agreed 
that  the  bailee  or  lessee  is  bound  to  become,  or, 
for  no  further  or  a  merely  nominal  consideration 
has  the  option  of  becoming,  the  owner  of  the 
goods  upon  full  compliance  with  the  provisions  of 
the  contract." 
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Both  forms  of  agreement  contemplate  the  use  of  a  "time  charge" 
which  term  is  defined  in  Section  408.250(15)  as  follows: 

" ' Time  charge ' means  the  amount,  however 
denominated  or  expressed,  in  excess  of  the 
cash  sale  price  under  a  retail  charge  agree¬ 
ment  or  the  principal  balance  under  a  retail 
time  contract  which  a  retail  buyer  contracts 
to  pay  or  pays  for  goods  or  services.  It  in¬ 
cludes  the  extension  to  the  buyer  of  the 
privilege  of  paying  therefor  in  one  or  more 
deferred  payments."  (Emphasis  supplied). 

It  should  be  observed  that  in  both  retail  charge  agreements  and 
retail  time  contracts  a  "time  sale  price"  is  established.  By  statu¬ 
tory  definition  in  Section  408.250(16)  this  price  is  as  follows: 

"'Time  sale  price*  means  the  total  of  the  cash 
sale  price  of  the  goods  or  services  and  the 
amount,  if  any,  included  for  insurance  and  other 
benefits  if  a  separate  identified  charge  is  made 
therefor,  and  the  amounts  of  the  official  fees, 
and  the  time  charge." 

Section  408.300  establishes  the  amount  of  time  charges  which  may 
be  made  on  retail  time  contracts  and  retail  charge  agreements.  Sub¬ 
section  1  relates  to  time  contracts  and  subsection  2  covers  time 
charge  agreements.  Both  subsections  1  and  2  are  effective  "Notwith¬ 
standing  the  provisions  of  any  other  law  .  .  .  ". 

Thus  it  is  apparent  that  in  all  agreements  subject  to  the  pro¬ 
visions  of  the  Retail  Credit  Sales  Law  a  statutory  "time  charge"  is 
authorized  which,  when  added  to  the  cash  price  established  for  retail 
sales  of  property,  will  constitute  the  "time  sale  price."  Accordingly 
it  is  our  view  that  they  are  governed  by  the  principle  of  law  appli¬ 
cable  where  a  seller  and  a  buyer  agree  upon  a  time  sale  price  and  the 
difference  between  the  cash  sale  price  and  the  time  sale  price  does 
not  constitute  yield.  See  Wyatt  v.  Commercial  Credit  Corp. ,  supra. 

Section  408.330,  RSMo  1969,  provides  as  follows: 

"If  a  retail  time  contract  so  provides,  the 
holder  thereof  may  charge  and  collect:  (1) 

A  delinquency  and  collection  charge  on  each 
installment  in  default  for  a  period  of  not 
less  than  ten  days  in  an  amount  to  exceed 
five  percent  of  each  installment  or  five 
dollars,  whichever  is  less;  provided,  how¬ 
ever,  that  a  minimum  charge  of  one  dollar 
may  be  made;  or  (2)  interest  on  each  delin¬ 
quent  payment  thereunder  at  a  rate  which 
shall  not  exceed  the  highest  lawful  contract 
rate.  In  addition  to  such  delinquency  charge, 
the  contract  may  provide  for  the  payment  of 
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attorney  fees  not  exceeding  fifteen  percent 
of  the  amount  due  and  payable  under  such  con¬ 
tract  where  such  contract  is  referred  for  col¬ 
lection  to  an  attorney  not  a  salaried  employee 
cf  the  holder  of  the  contract  and  for  court 
costs . " 

Therefore,  in  the  case  of  retail  time  contracts  where  a  delin¬ 
quency  is  involved  the  holder  of  the  contract,  in  addition  to  other 
charges,  may  charge  interest  at  the  highest  legal  rate.  These 
charges,  however,  would  be  over  and  above  the  time  sale  price  in¬ 
volved  in  the  contract  and  to  the  extent  that  interest  is  received 
under  this  section  of  the  law  there  would  be  a  yield  subject  to  taxa¬ 
tion  as  provided  in  the  intangible  personal  property  tax  law. 

Although  contracts  and  agreements  of  the  character  to  which 
reference  is  made  above  do  not  involve  "yield"  (except  in  the  case 
of  delinquency)  for  the  purposes  of  the  Missouri  Intangible  Personal 
Property  Tax  Law,  the  entire  amount  of  the  time  sale  price  would  be 
subject  to  fiissouri  sales  tax  imposed  by  Chapter  14  4,  RSMo  19  69. 

In  connection  with  charge  and  time  sales  the  statute  in  Section 
144.100  states  as  follows: 

'•  *  *  * 

"3.  In  case  of  charge  and  time  sales  the 
amount  thereof  shall  be  included  as  sales 
in  the  returns  as  and  when  payments  are  re¬ 
ceived  by  the  person,  without  any  deduction 
therefrom  whatsoever." 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that: 

1.  Time  charges  in  excess  of  the  cash  sale  price  under  a  retail 
charge  agreeraent  or  a  retail  time  contract,  which  establishes  a  time 
sale  price  as  defined  in  Section  408.250,  RSMo  1969,  do  not  consti¬ 
tute  "yield"  within  the  meaning  of  the  Intangible  Personal  Property 
Tax  Law . 

2.  The  full  time  sale  price  under  a  retail  charge  agreement  or 
a  retail  time  contract,  including  the  cash  sale  price  and  the  time 
charge  as  defined  in  Section  408.250,  RSMo  1969,  is  subject  to  the 
Missouri  sales  tax  provided  in  Chapter  144,  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  C.  Park. 


JOHN  C.  DAN FORTH 


Attorney  General 
-  5  - 


SCHOOLS:  All  functions  which  a  school  dls- 

INSURANCE:  trict  is  authorized  to  perform  are 

"p;overnmental"  functions  and  the 

school  district  is  not  liable  for  its  negligence  while  performing 
those  functions.  Therefore,  a  school  district  may  not  expend  public 
funds  to  purchase  liability  Insurance  to  protect  Itself  from  liability 
resulting  from  authorized  functions  of  the  district  such  as  allowing 
its  swimming  pool  and  auditorium  to  be  used  by  non-profit  organiza¬ 
tions,  repairing  automobiles  through  a  district’s  Vocational  Technical 
School,  and  licensing  concessionaires  at  athletic  events. 

OPINION  NO.  312 


November  h,  I97O 


Honorable  John  Crow 
Prosecuting  Attorney 
Greene  County  Court  House 
Springfield,  Missouri  65802 

Dear  Mr.  Crow: 

This  is  in  response  to  your  request  of  April  7,  1970,  which 
reads  as  follows: 

"The  attorneys  for  Reorganized  School  District 
R-12,  Greene  County  (Springfield),  have  asked 
that  I  request  your  opinion  in  the  following 
matter. 

"The  School  District 

"(1)  proposes  to  allov;  its  swimming  pool 
to  be  used  by  non-profit  organizations 
provided  such  organizations  pay  the  ex¬ 
penses  of  such  use; 

"(2)  furnishes  its  auditorium  to  non¬ 
profit  organizations  and  collects  fees 
to  cover  the  expenses; 

"(3)  through  the  Vocational  Technical 
School  repairs  cars  for  the  public  with¬ 
out  charge  for  labor,  but  sells  the 
parts  at  a  mark-up; 

"(^)  licenses  concessionaires  at  athletic 
events  (for  consideration  received). 

"Because  of  the  fact  that  the  activities  referred 
to  do  Involve  substantial  exposure  to  liability 
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the  attorneys  for  the  School  District  would  like 
answers  to  the  followlne;  questions: 

"Question  1:  Are  the  aforementioned 
activities  'proprietary  functions'  such 
that  the  School  District  would  not  be 
able  to  raise  the  defense  of  sovereign 
Immunity  to  a  tort  action  arising  out 
of  these  activities? 


"Question  2:  If  the  answer  to  Question 
1  is  In  the  affirmative,  can  the  School 
District  purchase  liability  Insurance 
to  protect  itself?" 


Before  we  answer  the  specific  questions  you  asked,  we  must 
first  determine  If  the  school  board  of  a  six-director  district  Is 
authorized  to  conduct  the  activities  set  forth  in  your  letter.  We 
have  determined  that  activities  (1)  and  (2)  are  authorized  by  Sec¬ 
tion  177.031(2),  RSMo  1969,  which  reads  as  follows: 

"2.  The  school  board  having  charge  of  the 
schoolhouses ,  buildings  and  grounds  appur¬ 
tenant  thereto  may  allow  the  free  use  of 
the  houses,  buildings  and  grounds  for  the 
free  discussion  of  public  questions  or  sub¬ 
jects  of  general  public  Interest,  for  the 
meeting  of  organizations  of  citizens,  and  for 
any  other  civic,  social  and  educational  pur¬ 
pose  that  will  not  Interfere  with  the  prime 
purpose  to  which  the  houses,  buildings  and 
grounds  are  devoted.  If  an  application  Is 
granted  and  the  use  of  the  houses,  buildings 
or  grounds  Is  permitted  for  the  purposes  afore¬ 
said,  the  school  board  may  provide,  free  of 
charge,  heat,  light  and  Janitor  service  therein 
when  necessary,  and  may  make  any  other  provi¬ 
sions,  free  of  charge,  needed  for  the  conven¬ 
ient  and  comfortable  use  of  the  houses,  build¬ 
ings  and  grounds  for  such  purposes,  or  the 
school  boards  may  require  the  expenses  to  be 
paid  by  the  organizations  or  persons  who  are 
allowed  the  use  of  the  houses,  buildings  and 
grounds.  All  persons  upon  whose  aopllcatlon, 
or  at  whose  request,  the  use  of  any  schoolhouse, 
building,  or  part  thereof  or  any  grounds  ap¬ 
purtenant  thereto.  Is  permitted  as  herein  pro¬ 
vided,  shall  be  Jointly  and  severally  liable 
for  any  Injury  or  damage  thereto  which  directly 
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results  from  the  use,  ordinary  wear  and  tear 
excepted."  [Emnhasis  added] 

The  school  district  is  authorized  to  permit  the  use  of  its 
swlmmlnf^  pool  and  its  auditorium  to  non-profit  organizations  for 
"free  discussion  of  public  questions  or  subjects  of  e;eneral  public 
interest,  for  the  meetinp:  of  organizations  of  citizens  and  for  any 
other  civic,  social  and  educational  purpose."  The  school  board 
may  provide  these  facilities  free  of  charge  or  may  require  the  user 
to  pay  the  expenses  of  providing  these  facilities. 

The  fourth  activity  Is  specifically  authorized  by  Section 
177.121,  RSMo  1969,  which  states: 

"The  school  district  may  charge  and  receive 
reasonable  tolls  or  admission  charges  and 
may  grant,  for  consideration  and  under  terms 
and  conditions  that  the  board  of  directors 
determines,  concessions  or  exclusive  rights 
to  sell  In  and  about  the  stadium  refreshments, 
programs,  emblems  and  similar  articles  related 
to  the  activity  carried  on,  and  the  exclusive 
rights  to  make  radio  or  television  broadcasts 
of  the  games,  contests  or  other  exhibitions 
that  are  held  therein;  and  may  permit  tempo¬ 
rary  use  of  the  stadium  by  others  when  not  in 
use  by  the  schools,  upon  teimis  and  for  con¬ 
sideration,  If  any,  that  the  board  of  directors 
determines . " 

With  reference  to  the  third  activity,  Sections  178.^20  through 
178.580  authorize  a  school  district  to  have  a  vocational  education 
program.  We  believe  that  the  power  to  repair  automobiles  for  the 
public  without  charge  for  labor  could  reasonably  be  inferred  from 
these  statutes.  We  find  It  unnecessary  In  this  opinion  to  decide 
whether  a  school  district  can  make  a  charge  for  parts  In  excess  of 
the  cost  of  the  parts  to  the  district  because  your  question  Is  only 
as  to  the  district's  tort  liability  and  authority  to  purchase  lia¬ 
bility  Insurance. 

Having  determined  that  the  school  district  Is  authorized  to 
conduct  these  activities,  we  believe  that  they  are  "governmental" 
functions  of  the  school  district.  Political  subdivisions  of  the 
state,  which  are  often  called  quasi  or  public  corporations,  are 
authorized  to  perform  only  "governmental"  functions  and  come  under 
the  cloak  of  sovereign  Immunity  when  performing  those  functions. 
Municipal  corporations,  on  the  other  hand,  are  authorized  to  per- 
fonn  both  "governmental"  and  "oroprletary"  functions  and  their 


-3- 


Honorable  John  Crow 


liability  depends  on  the  tyne  of  function.  This  distinction  be¬ 
tween  public  corporations  and  municloal  corporations  was  described 
by  the  Missouri  Supreme  Court  in  Cullor  v.  Jackson  Township,  Putnam 
County,  2^)9  S.W.2d  393  ,  395  (Mo.  1952) : 

".  .  .  it  Is  important  to  bear  In  mind  the 
distinction  betv;een  municipal  corporations 
(In  the  strict  and  proper  sense),  such  as 
cities,  towns  and  villages,  and  quasi  cor¬ 
porations,  such  as  counties  and  townships. 

Municipal  corporations  exercise  both  govern¬ 
mental  and  proprietary  (sometimes  called  cor¬ 
porate)  functions.  Their  liability  or  non¬ 
liability  In  tort  depends  on  the  character  of 
the  particular  function  Involved  as  being 
governmental  on  the  one  hand,  or  proprietary 
on  the  other." 

The  court  held  that  the  defendant  was  not  liable  because  It 
was  a  political  subdivision  citing  the  following  from  Cassidy  v. 

City  of  St.  Joseph,  2^7  Mo.  197,  206,  152  S.W.  306,  309  (1^1^): 

".  .  .'Neither  the  State  nor  these  quasl-cor- 
poratlons  consisting  of  political  subdivisions 
which,  like  counties  and  tov/nships,  are  formed 
for  the  sole  purpose  of  exercising  purely  gov¬ 
ernmental  powers,  arF^  in  the  absence  of  some 
express  statute  to  that  effect,  liable  in  an 
action  for  damages  either  for  the  nonexercise 
of  such  powers,  or  for  their  Improper  exercise, 
by  those  charged  with  their  execution.  .  . 

..."  [Emnhasis  added] 

Because  a  political  subdivision  Is  formed  only  to  perform  "gov¬ 
ernmental"  functions,  all  functions  it  is  authorized  to  perform  must 
be  "governmental"  functions. 

This  idea  Is  so  strongly  entrenched  that  the  courts  only  dis¬ 
cuss  "proprietary"  versus  "governmental"  functions  when  a  munici¬ 
pal  corporation  Is  involved.  For  example,  see  Todd  v.  Curators  of 
University  of  Missouri,  3^7  Mo.  ^60,  inj  S.W. 2d  llTSTTr^I )"  where 
the  court  held  a  political  subdivision  was  not  liable  in  suits  for 
negligence  arising  out  of  the  performance  of  a  governmental  function. 
The  court  did  not  go  on  to  discuss  the  possible  result  If  the  poll- 
tlcal  subdivision  was  performing  a  "oroprletary"  function  apparently 
assuming  that  whatever  a  political  subdivision  does  is  a  "govern¬ 
mental"  function.  In  fact.  In  the  most  recent  case  on  the  liability 
of  a  school  district  for  negligence,  .Smith  v.  Consolidated  School 
Dlst.  No.  2,  408  S.W. 2d  50,  5^  (Mo.  en  banc  19C>6),  the  court  merely 
said: 
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"...  For  more  than  a  century  the  courts  of 
Missouri  have  uniformly  held  f^^enerally  that 
political  subdivisions  of  the  state  are  not 
subject  to  liability  in  suits  for  nep:llgence. 

[citations  omitted]  School  districts  are  po¬ 
litical  subdivisions  of  the  state.  Art.  10, 

§  15,  Constitution  of  Missouri,  V.A.M.S., 

§  70.210,  RSMo  1959,  V.A.M.S.  As  such,  school 
districts  have  long  been  held  immune  from  li¬ 
ability  in  tort  for  negligence.  ..." 

The  court  in  the  Smith  decision  dropped  the  "in  performance  of 
a  governmental  function"  qualification  used  by  the  earlier  courts 
and  appears  to  have  given  school  districts  a  blanket  Immunity  against 
negligence.  This  might  be  overstating  the  rule  because  the  court 
was  discussing  a  request  to  abolish  the  doctrine  of  sovereign  im¬ 
munity,  however,  it  supports  our  conclusion  that  school  districts 
are  immune  from  liability  for  negligence  when  performing  functions 
which  are  authorized  by  statute. 

CONCLUSION 

All  functions  which  a  school  district  is  authorized  to  per¬ 
form  are  "governmental"  functions  and  the  school  district  is  not 
liable  for  its  negligence  while  performing  those  functions.  There¬ 
fore,  a  school  district  may  not  exoend  public  funds  to  purchase 
liability  insurance  to  protect  itself  from  liability  resulting  from 
authorized  functions  of  the  district  such  as  allowing  its  swimming 
pool  and  auditorium  to  be  used  by  non-profit  organizations,  repairing 
automobiles  through  a  district's  Vocational  Technical  School,  and 
licensing  concessionaires  at  athletjc  events. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANFORTH 
Attorney  General 
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AIR  POLLUTION:  The  Missouri  Air  Conservation  Commission  has 

AIR  CONSERVATION:  the  authority  to  grant  variances  from  the 

provisions  of  Reflation  X,  Section  B,  Para¬ 
graph  1,  of  the  "Air  Quality  Standards  and 
Air  Pollution  Control  Regulations  for  the 
St.  Louis  Metropolitan  Area." 


OPINION  NO.  313 

June  3»  1970 

Honorable  H.  D.  Shell 
Acting  Executive  Secretary 
Missouri  Air  Conservation  Commission 
112  West  High  Street 
Jefferson  City,  Missouri  65IOI 


Dear  Mr.  Shell: 

This  Is  In  answer  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  the  Missouri  Air  Con¬ 
servation  Commission  has  the  authority  to  grant  a  variance  from 
the  provisions  of  Regulation  X,  Section  B,  Paragraph  1,  of  the 
"Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for 
the  St.  Louis  Metropolitan  Area."  As  stated  In  your  letter  this 
opinion  request  was  prompted  by  an  opinion  of  the  St.  Louis  County 
Coxinselor's  office,  dated  April  15,  1970,  holding  that  the  St. 

Louis  Air  Pollution  Appeals  Board  Is  without  authority  to  grant  a 
variance  from  an  Identical  county  regulation.  Since  St.  Louis 
County  adopted  verbatim  the  State  standards  and  regulations,  such 
Interpretation  throws  Into  doubt  the  authority  of  the  State  Com¬ 
mission  to  grant  a  variance. 

The  "Missouri  Air  Conservation  Law",  Chapter  203,  RSMo,  enacted 
In  1965*  created  the  Air  Conservation  Commission  (Section  203.040, 
RSMo  Supp.  1967),  and  gave  the  Commission  the  power  to  establish 
areas  of  the  State,  designate  air  quality  standards  for  such  areas, 
adopt  emission  control  regulations,  and  adopt  any  rules  and  regula¬ 
tions  consistent  with  the  general  Intent  and  purposes  of  Chapter 
203  (Section  203.050,  RSMo  Supp.  I967). 

Accordingly,  the  Commission  did,  pursuant  to  Section  203. 070, 
RSMo  Supp.  1907,  designate  the  St.  Louis  Area,  which  Includes  St. 
Louis,  St.  Louis  County,  St.  Charles  County  and  Jefferson  Co\inty, 
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and  did  adopt  standards,  rules  and  regulations  for  that  area,  part 
of  which  are  in  question  here. 

Regulation  X,  Section  B,  Paragraph  1,  of  which  you  inquire, 
reads  as  follows : 

"After  three  (3)  years  from  effective  date  of 
this  regulation,  no  persons  shall  cause  or 
permit  the  emission  of  sulfur  dioxide  to  the 
atmosphere  from  einy  fuel  burning  installation 
with  a  capacity  of  2,000  million  or  more 
British  Thermal  Units  per  hour  in  an  amount 
greater  than  2.3  poxinds  of  sulfur  dioxide  per 
million  British  Thermal  Units  of  heat  input 
to  the  installation." 

Since  the  effective  date  of  the  regulation  was  March  24,  1967, 
this  prohibition  became  effective  March  24,  1970. 

The  question  is  whether  the  Commission  has  the  authority  to 
grant  a  variance  now  from  this  regulation. 

In  answering  this  question  consideration  must  also  be  given  to 
Regulation  XXIV  which  states  the  general  time  schedule  for  compliance 
of  the  St.  Louis  area  regulations,  reading  as  follows: 

"Except  as  otherwise  specified,  compliance  with 
the  provisions  of  these  regulations  shall  be 
according  to  the  following  time  schedule: 

A.  All  new  installations  shall  comply  as  of 
going  into  operation. 

B.  All  existing  installations  not  in  compliance 
as  of  the  effective  date  shall  be  in  compliance 
within  six  months  of  the  effective  date  unless 
the  owner  or  person  responsible  for  the  operation 
of  the  installation  shall  have  submitted  to  the 
Executive  Secretary  in  a  form  and  manner  satis¬ 
factory  to  him,  a  program  and  schedule  for 
achieving  compliance,  such  program  and  schedule 
to  contain  a  date  on  or  before  which  full  com¬ 
pliance  will  be  attained,  and  such  other  informa¬ 
tion  as  the  Executive  Secretary  may  require.  If 
approved  by  the  Executive  Secretary,  such  date 
will  be  the  date  on  which  the  person  shall  comply. 

"The  Executive  Secretary  may  require  persons  sub¬ 
mitting  such  program  to  submit  subsequent  periodic 
reports  on  progress  in  achieving  compliance." 
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In  our  opinion  neither  one  of  these  regulations  constitutes  a 
variance  and  do  not  preclude  the  CoBunlssion  from  granting  a  varieuice 
under  Section  203.110,  RSMo  Supp.  19^7 •  Both  the  time  schedules  in 
Regulation  X  and  in  Regulation  XXIV  are  not  variances  but  are  merely 
statements  when  particular  regulations  are  to  become  enforceable. 

This  is  permissible  xinder  Section  203.070.4,  RSMo  Supp.  1967,  which 
states : 

"Any  standard,  rule  or  regulation  or  any  amend¬ 
ment  thereof  which  is  adopted  by  the  commission 
may  differ  in  its  terms  and  provisions  as  be¬ 
tween  particular  types  and  conditions  of  air 
pollution  or  of  air  contamination,  as  between 
particular  air  contaminant  sources,  and  as  be¬ 
tween  particular  areas  of  the  state." 

If  Regulation  X  constituted  a  variance,  then  it  would  logically 
follow  that  Regulation  XXIV  was  also  a  variance  and  the  Commission 
would  be  precluded  from  granting  variances  in  any  Instance. 

The  definition  of  variance  in  Webster's  Third  New  International 
Dictionary,  which  applies  here,  is  as  follows: 

”  *«*)}.  a  permission  or  license  to  do  some 
act  contrary  to  the  usual  rule  and  used  esp. 
of  grants  of  permission  or  authorizations  to 
build  contrary  to  the  provisions  of  an  other¬ 
wise  applicable  zoning  ordinance  or  building 
code  ♦  *  *  " 

The  effective  date  of  the  prohibition  in  Reflation  X,  Section 
B,  Paragraph  1,  is  three  years  from  March  24,  19d7,  and  for  most 
other  regulations  is  September  24,  I967.  A  variance  is  an  exception 
contrary  to  these  requirements  or  prohibitions  in  such  regulations. 
Therefore,  as  stated  above,  it  is  our  opinion  that  Regulation  X, 
Section  B,  Paragraph  1,  is  not  a  variance.  The  intent  of  the  regu¬ 
lation  was  not  to  preclude  the  granting  of  a  variance  from  Regulation 
X  by  the  Commission. 

Furthermore,  it  is  our  opinion  that  the  Commission,  even  if  it 
attempted  to  do  so,  could  not  preclude  by  regulation  the  granting  of 
variances  because  of  the  specific  language  of  Section  203.110  which 
reads  in  part  as  follows : 

"1.  The  commission  may  grant  individual 
variances  beyond  the  limitations  prescribed 
in  this  chapter  whenever  it  is  found,  upon 
presentation  of  adequate  proof,  that  com¬ 
pliance  with  any  provision  of  this  chapter 
or  ainy  rule  or  regulation,  standard,  require¬ 
ment,  or  order  of  the  cosunission  or  executive 
secretary  will  result  in  asi  arbitrary  and  un¬ 
reasonable  taking  of  property  or  in  the 


-  3  - 


Honorable  H.  D.  Shell 


practical  closing  and  elimination  of  any  lawful 
business,  occupation  or  activity.  In  either  case 
without  sufficient  corresponding  benefit  or  ad¬ 
vantage  to  the  people;  except,  that  no  variance 
shall  be  granted  where  the  effect  of  the  variance 
will  permit  the  continuance  of  a  health  hazard; 
and  except,  also,  that  any  variance  so  granted 
shall  not  be  so  construed  as  to  relieve  the  person 
who  receives  the  variances  from  sjny  liability  Im¬ 
posed  by  other  law  for  the  commission  or  maintenance 
of  a  nuisance." 

This  law  authorizes  the  Commission  to  grant  "Individual" 
variances  from  "any"  rule  or  regulation.  We  do  not  think  that  the 
Commission  could,  by  regulation,  take  away  the  right  to  the  variance 
procedure  authorized  by  statute. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  Missouri  Air  Conser¬ 
vation  Commission  has  the  authority  to  grant  variances  from  the  pro¬ 
visions  of  Regulation  X,  Section  B,  Paragraph  1,  of  the  "Air  Quality 
Standards  and  Air  Pollution  Control  Regulations  for  the  St.  Louis 
Metropolitan  Area." 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answered  by  Mansur 
OPINION  LETTER  NO.  315 


Honorable  Jsunes  L.  Paul 
Prose outing  Attorney 
McDonald  County  Court  House 
Plneville,  Missouri  6^856 

Dear  Mr.  Paul: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  as  follows : 

"(1)  Does  the  County  Clerk  in  his  selec¬ 
tion  of  Judges  and  Clerks  have  to  select 
equally  from  the  two  major  parties,  the 
Judges  and  Clerks  to  serve  at  said  elec¬ 
tion,  from  the  list  submitted  by  the 
Chairman  of  each  party? 

”(2)  Who  is  the  proper  official  to  de¬ 
liver  the  ballots  to  the  various  voting 
precincts,  and  who  designates  the  'mes¬ 
senger'  to  bring  the  ballots  to  the 
County  Clerk  following  the  close  of  the 
polls  and  the  tabulation  in  the  various 
precincts? 

"(3)  le  the  Sheriff  required  to  appoint 
a  Deputy  to  serve  at  each  polling  place, 
and  if  so,  is  the  Deputy  also  the  'mes- 
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senger'  in  returning  the  results  of  the 
election  to  the  County  Clerk?" 

McDonald  County  Is  a  third  class  county. 

Section  120.610,  RSMo  1959,  provides  that  Judges  and  clerks 
of  primary  elections  shall  be  appointed  In  the  seune  manner  and  In 
the  same  number  and  shall  possess  the  same  qualifications  as  Judges 
and  clerks  of  the  general  elections  In  this  state. 

In  reply  to  the  first  question  you  submit,  we  enclose  here¬ 
with  Opinion  No.  ^103  Issued  on  October  17,  1968,  by  this  office. 

Also,  Opinion  No.  12  Issued  on  July  25,  1936.  We  believe  these 
opinions  answer  the  first  question  you  submitted. 

In  answer  to  your  second  question  as  to  who  Is  to  deliver 
the  ballots  to  the  various  voting  precincts.  Section  111.421, 

Senate  Bill  134,  Seventy-fifth  General  Assembly  provides  that  the 
county  clerks  or  board  of  election  commissioners  shall  have  ballots 
and  election  supplies  delivered  to  the  election  Judges  by  the  sheriff 
or  by  a  messenger  and  reasonable  compensation  shall  be  allowed  for 
his  services  to  be  paid  as  other  election  expenses. 

We  are  enclosing  herewith  Opinion  No.  136  Issued  by  this 
office  on  February  3,  1970,  which  holds  that  sheriffs  In  third 
and  fourth  class  counties  are  required  to  pay  fees  collected  by 
them  In  civil  matters,  except  mileage.  Into  the  county  treasury 
but  such  sheriffs  are  not  to  collect  fees  for  seirvlces  where  such 
charges  are  payable  out  of  the  county  treasury. 

In  answer  to  your  question  as  to  who  designates  the  mes¬ 
senger  to  bring  the  ballots  to  the  county  clerk's  office  following 
the  close  of  the  polls  on  election  day.  Section  111.211,  Senate 
Bill  134,  Seventy-fifth  General  Assembly,  z*equlre8  the  supervisory 
Judges  designated  by  the  County  Court  as  provided  In  Section  111.181 
Senate  Bill  134 ,  Seventy-fifth  General  Assembly  to  ireturn  the 
ballots,  poll  books  and  other  required  materials  to  the  office  of 
the  county  clerk. 

We  enclose  herewith  Opinion  No.  327  Issued  by  this  office 
on  August  1,  1968,  which  we  believe  answers  the  thlivi  question 
you  have  submitted. 
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If  you  have  any  further  questions,  please  advise. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 

Enclosures : 

Opinion  No.  403 t 
10-17-68,  Shrum 

Opinion  No.  12, 

7- 25-36,  Brown 

Opinion  No.  136, 

2-3-70,  Holman 

Opinion  No.  327* 

8- 1-68,  Kaderly 
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OPINION  LETTER  NO.  3l6 


Honorable  Kenneth  J.  Rothman 
State  Representative 
130  South  Bemiston  Avenue 
Clayton,  Missouri  63105 

Dear  Representative  Rothman: 


This  letter  is  in  response  to  your  question  concerning 
whether  a  person  who  served  as  a  police  officer  in  a  municipal 
police  department  in  St.  Louis  County  prior  to  October  13,  1963, 
must  meet  the  training  requirements  prescribed  by  Section  66.250, 
RSMo  Supp.  1967,  if  he  leaves  such  employment  and  is  hired  as 
a  police  officer  in  another  such  city. 

Section  66.250  states: 

"1.  Any  person  hired  after  October  I3,  1963, 
to  serve  as  a  police  officer  in  a  municipal 
police  department  in  any  county  of  the  first 
class  having  a  charter  form  of  government 
shall,  within  six  months  after  beginning 
such  employment,  satisfactorily  complete  a 
law  enforcement  officer  training  course  con¬ 
ducted  by  the  county  police  department  or 
the  state  highway  patrol  or  any  accredited 
college  course  for  police  officers. 

”2.  Any  person  required  by  this  section  to 
complete  a  training  course  who  fails  to  do 
so  within  the  six  months'  period  shall  not 
thereafter  receive  any  compensation  nor  shall 
he  be  authorized  to  act  as  a  police  officer 
until  he  has  satisfactorily  completed  the 
course . " 

This  statute  was  enactec  as  House  Bill  576  in  1963  by  the 
72nd  General  Assembly.  The  bill  was  changed  very  little  during 
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its  course  of  passage. 

Although  we  find  no  precedent  to  aid  us  in  answering  your 
question,  it  is  our  view  that  if  the  police  officer  terminates 
such  employment  and  is  hired  to  serve  as  a  police  officer  in  any 
municipality  within  the  county,  including  new  employment  with  the 
municipality  with  which  he  served  as  police  officer  on  October  13, 
1963,  the  provisions  of  the  statute  require  that  he  as  a  "person 
hired  after  October  I3,  1963>"  complete  the  prescribed  training 
course . 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  ( K1 af fenbach ) 


December  1,  1970 


OPINION  LETTER  NO.  318 


Honorable  Clarence  W.  Hawk 
Assistant  Prosecutint;  Attorney 
Moniteau  County  Court  House 
California,  Missouri  65OI8 

Dear  Mr .  Hawk ; 

This  letter  Is  in  answer  to  your  inquiry  concerning  an 
interpretation  of  Section  56.2A0,  RSMo  19^9 .  with  respect  to  the 
appointment,  qualification  aiid  duties  of  the  prosecuting  attorneys 
In  third  and  fourth  class  counties .  Specifically  you  inquire 
whether  the  Court  or  any  other  parties  can  challenge  the  ap¬ 
pearance  of  the  assistant  prosecuting  attorney  In  the  trial  of 
a  case  in  which  the  State  Is  Involved  on  the  grounds  that  the 
prosecuting  attorney  Is  not  out  of  the  county,  sick,  or  trying 
another  case.  Section  56.2A0  to  which  you  refer  states  In  part 
as  follows : 
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"The  prosecuting  attorney  in  counties  of  the 
third  and  fourth  classes  may  appoint  one 
assistant  prosecuting  attorney  who  shall 
possess  all  the  qualifications  of  a  pro¬ 
secuting  attorney  and  be  subject  to  all 
the  liabilities  and  penalties  for  failure 
or  neglect  to  discharge  his  duty  to  which 
prosecuting  attorneys  are  liable.  .  .  The 
assistant  prosecuting  attorney  shall  dis¬ 
charge  the  duties  or  the  prosecutlnr;  at¬ 
torney  when  the  prosecuting  attorney  Is 
sick  or  absent  from  the  county,  or  when 
the  prosecuting  attorney  Is  engaged  In  the 
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discharge  of  the  dutlea  of  his  office  so 
® t  he  cannot  attend.  In  counties  of  the 
third  class  the  assistant  prosecuting  at¬ 
torney  shall  assist  the  prosecuting  at¬ 
torney  In  any  case  when  requested 
so  by  the  prosecuting  attorney,  but  the 
former  shall  be  disqualified  from  defend¬ 
ing  In  any  criminal  case.  ...”  (Emphasis 
added ) 

The  first  sentence  that  we  have  underscored  applies  to  both 
third  and  fourth  class  counties .  The  second  sentence  that  we  have 
In  part  underscored  applies  only  to  third  class  counties  and  In  our 
view  Indicates  that  the  legislature  Intended  that  the  assistant 
prosecuting  attorney  of  such  counties  shall  assist  the  prosecuting 
attorney  In  any  case  when  requested  to  do  so  by  the  prosecuting  at¬ 
torney  regardless  of  whether  or  not  the  prosecuting  attorney  Is 
sick  or  absent  from  the  county  or  engaged  In  the  discharge  of 
the  duties  of  his  office  so  that  he  cannot  attend.  Any  other 
Inteirpretatlon  would  render  meaningless  the  provision  applicable 
to  third  class  counties  which  we  have  emphasised. 

While  It  might  also  be  contended  that  the  prosecuting 
attorney  must  be  In  attendance  at  every  case  In  which  the  assistant 
prosecuting  attorney  "shall  assist  the  prosecuting  attorney” 
we  believe  that  such  would  be  an  unreasonable  construction 
and  not  a  correct  reflection  of  the  legislative  Intent.  The 
prosecuting  attorney  Is  of  course  charged  with  the  duty  of 
commencing  and  prosecuting  all  civil  and  criminal  actions  In 
his  county  In  which  the  county  or  the  state  Is  concerned.  Sec¬ 
tion  56.060,  RSMo  1969*  However,  the  provisions  of  that  section 
by  no  means  abrogate  the  well  established  mile  that  a  deputy,  or 
In  this  case  the  assistant  prosecuting  attorney,  when  acting  as 
such  has  authority  which  Is  presumably  commensurate  with  that 
of  the  prosecuting  attorney.  State  v.  Carey,  1  S.W.2d  143,  318 

Mo.  813  (1927). 

We  also  understand  that  the  question  has  been  raised  con¬ 
cerning  whether  the  assignment  of  the  assistant  prosecuting  at- 
toimey  by  the  prosecuting  attorney  to  try  any  case  Is  open  to 
collateral  question  or  attack  by  the  court  or  third  parties.  In 
this  respect  we  must  bear  in  mind  that  the  prosecuting  attorney 
Is  an  officer  and  the  assistant  prosecuting  attorney  la.  In  the 
exercise  of  his  duties,  also  an  officer  and  attendant  to  their 
official  status  Is  the  presumption  of  legality  and  validity  of 
their  acts.  In  our  view  when  the  prosecuting  attorney  of  a  third 
class  county  inquests  the  assistance  of  his  duly  appointed  asslst- 
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ant  prosecuting  attorney  to  handle  any  case  within  his  Jurisdiction 
such  a  determination  is  the  exercise  of  an  act  of  discretion  and 
such  discretion  is  solely  within  his  Jurisdiction.  Official  acts 
of  this  nature  cannot  be  impeached  collaterally.  Harvaugh  v.  Wins or, 
38  Mo.  327  (1886).  Note  also  the  statement  of  the  Supreme  Court 
of  Missouri  in  State  v.  Carey,  1  S.W.2d  1^43,  145: 

”In  affirming  the  ruling  in  the  Hynes  Case, 
supra,  the  Kansas  City  Court  of  Appeals  in 
Browne’s  Appeal,  69  Mo.  App .  159,  said: 

”’The  existence  of  the  conditions  under  which 
the  assistant  prosecuting  attorney  may  act 
must  be  left  to  the  decision  of  the  prosecuting 
officer'  and  'cannot  be  raised  in  •  •  •  a  col¬ 
lateral  action . '  *' 

The  views  that  we  have  expressed  in  relation  to  these 
questions  also  finds  support  in  the  case  of  Stfcte  ex  rel.  Griffin 
V.  Smith,  258  S.W.2d  590,  363  Mo.  1235  (Mo.  banc  1953),  In  which 
the  Court  stated  l.c.  593: 

"When  the  law,  in  terms  or  impliedly,  commits 
and  entrusts  to  a  public  officer  the  affirm¬ 
ative  duty  of  looking  into  facts,  reaching 
conclusions  therefrom  and  acting  thereon,  not 
in  a  way  specifically  directed,  [l.e.,  not 
merely  ministerially]  but  acting  as  the  result 
of  the  exercise  of  an  official  and  personal 
discretion  vested  by  law  in  such  officer  and 
uncontrolled  by  the  Judgment  or  conscience  of 
any  other  person,  such  function  is  clearly 
quasi  Judicial.  This  court  has  written  much 
upon  the  broad  discretion  vested  in  a  public 
prosecutor.  State  on  Inf.  of  McKlttrlck  v. 

Wymore,  supra;  State  on  Inf.  of  McKlttrlck  v. 

Wallach,  353  Mo.  312,  182  S.W.2d  313,  318, 

319 •  In  this  Jurisdiction  it  is  recognized 
that  this  public  office  is  one  of  consequence 
and  responsibility.  The  status  of  the  pro¬ 
secuting  attorney  as  a  public  officer  is  given 
dignity  and  importance  by  our  statutes.  Sec¬ 
tions  56.010  to  56.620,  RSMo  1949,  V.A.M.S. 

With  every  other  attorney  at  law  a  prosecuting 
attorney  is,  of  course,  an  officer  of  the  court 
in  a  larger  sense;  but  he  is  not  a  mere  lackey 
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of  the  court  nor  are  his  conclusions  In  the 
discharge  of  his  official  duties  and  respon¬ 
sibilities,  In  anywise  subservient  to  the  views 
of  the  Judge  as  to  the  handling  of  the  State's 
cases.  A  public  prosecutor  Is  a  responsible 
officer  chosen  for  his  office  by  the  suffrage 
of  the  people.  He  Is  accountable  to  the  law, 
and  to  the  people.  He  Is  'vested  with  per¬ 
sonal  discretion  Intrusted  to  him  as  a  minister 
of  Justice,  and  not  as  a  mere  legal  attorney. 

t  n 

•  •  t 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


ROADS  AND  BRIDGES:  (1)  County  Aid  Road  Trust  Funds  de- 

SPECIAL  ROAD  DISTRICTS:  rived  from  motor  fuel  taxes  may  be 

expended  by  a  county  court  on  roads 
located  in  a  special  road  district.  (2)  Such  funds  may  not  be  ex¬ 
pended  by  the  county  court  on  bridges  located  In  a  special  road  dls 
trlct.  (3)  A  county  court  cannot  be  compelled  to  spend  such  funds 
In  a  special  road  district. 


OPINION  NO.  520 


August  21, 


Honorable  .Marvin  E.  Proffer 
State  Representative 
District  No.  156 
P.  0.  Box  191 
Jackson,  Missouri  63755 

Dear  Representative  Proffer: 

This  letter  Is  In  response  to  your  request  for  an  opinion  as 
follows : 

"This  letter  Is  In  relation  to  an  opinion  from 
your  office  for  use  of  Hlghvjay  Cart  Funds  with¬ 
in  counties  for  special  road  districts.  Mr.  A. 

W.  Phegley,  President  of  the  Chaffee  Chamber  of 
Commerce,  asked  me  to  get  an  Attorney  General's 
Opinion  to  see  (1)  if  cart  funds  can  be  used  for 
special  road  district  projects  and  (2),  if  the 
County  Court  refuses  to  use  any  can  they  be  In¬ 
structed  to  do  so." 

We  assume  the  "cart  funds"  to  which  you  refer  is  the  allot¬ 
ment  of  the  motor  fuel  tax  which  Is  required  to  be  deposited  In  a 
trust  fund  known  as  the  "County  Aid  Road  Trust  Fund"  as  provided 
for  under  Article  IV,  Section  30(a),  subdivision  1,  of  the  Consti¬ 
tution  of  Missouri. 

Article  IV,  Section  30(a),  Constitution  of  Missouri,  provides 
for  a  tax  on  motor  vehicle  fuel.  This  tax  money,  after  deducting 
certain  costs,  "shall  be  apportioned  between  the  counties,  cities 
and  the  state."  Subdivision  (1)  of  subsection  1  provides  for  the 
portion  going  to  the  counties  and  reads  In  part  as  follows: 

"...  The  funds  credited  to  each  county  shall 
be  used  by  the  county  solely  for  the  construc¬ 
tion,  reconstruction,  maintenance  and  repairs 
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of  roads,  bridges  and  highways,  and  sub.^ect  to 
such  other  provisions  and  restrictions  as  pro¬ 
vided  by  law.  In  the  absence  of  other  controls 
provided  by  law,  the  state  hlc'hway  commission 
shall  prescribe  policy,  rules  and  requirement 
for  the  expenditure  of  these  funds  by  counties, 

Including,  among  other  things,  highway  commis¬ 
sion  approval  of  plans  for  projects  on  which 
the  funds  are  to  be  used.  In  counties  having 
the  township  form  of  county  organization,  the 
funds  credited  to  such  counties  shall  be  ex¬ 
pended  solely  under  the  control  and  supervision 
of  the  County  Court,  and  shall  not  be  expended 
by  the  various  townships  located  within  such 
counties.  'Rural  land'  as  used  In  this  sec¬ 
tion  shall  mean  all  land  located  within  any 
county,  except  land  In  Incorporated  villages, 
towns,  or  cities."  (Emphasis  supplied) 

Article  IV,  Section  30(a)  (supra)  provides  that  five  percent 
of  the  net  proceeds  shall  be  deposited  In  a  special  trust  fund  which 
shall  be  credited  to  the  various  counties  according  to  the  formula 
contained  therein.  The  funds  credited  to  the  county  shall  be  used 
as  set  out  In  this  section.  In  counties  with  township  organization, 
the  funds  shall  be  expended  solely  under  the  control  and  supervi¬ 
sion  of  the  county  court.  It  Is  our  view  that  when  the  money  Is 
paid  over  to  the  county.  It  then  becomes  "county  money"  subject  to 
expenditures  limited  by  Section  30(a)  of  Article  IV.  If  this  Is 
true,  as  we  believe,  then  the  expenditure  of  these  funds  becomes 
subject  to  the  provisions  of  "The  County  Budget  Law"  (Section  50.525, 
RSMo  1969,  et  seq)  regardless  of  the  source  from  which  It  Is  de¬ 
rived  (Sections  50.525,  and  50.527,  RSMo  1969). 

Subsection  (1)  of  Article  IV,  Section  30(a)  provides  that  the 
funds  shall  be  credited  to  each  county  for  certain  purposes  and 
"subject  to  such,  other  provisions  and  restrictions  as  provided  by 
law."  It  Is  our  view  that  Section  50.550,  RSMo  1969,  provides 
such  restrictions.  Section  50.550  reads  as  follows: 

"The  annual  budget  shall  present  a  complete  fi¬ 
nancial  plan  for  the  ensuing  budget  yet.  It 
shall  set  forth  all  proposed  expenditures  for 
the  administration,  operation  and  maintenance 
of  all  offices,  departments,  commissions,  courts 
and  Institutions;  the  actual  or  estimated  op¬ 
erating  deficits  or  surpluses  from  prior  years; 
all  Interest  and  debt  redemption  charges  during 
the  year  and  expenditures  for  capital  projects. 
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The  budget  shall  contain  adequate  provisions 
for  the  expenditures  necessary  for  the  care  of 
Insane  pauper  patients  in  state  hospitals,  for 
the  cost  of  holding  elections  and  for  the  costs 
of  holding  circuit  court  In  the  county  that  are 
chargeable  against  the  county,  for  the  repair 
and  upkeep  of  bridges  other  than  on  state  high¬ 
ways  and  not  in  any  special  road  district,  and 
f‘or  the  salaries,  office  expenses  and  deputy 
and  clerical  hire  of  all  county  officers  and 
agencies.  In  addition,  the  budget  shall  set 
forth  in  detail  the  anticipated  Income  and  other 
means  of  financing  the  proposed  expenditures. 

All  receipts  of  the  county  for  operation  and 
maintenance  shall  be  credited  to  the  general 
fund,  and  all  expenditures  for  these  purposes 
shall  be  charged  to  this  fund;  except,  that 
receipts  from  the  special  tax  levy  for  roads 
and  bridges  shall  be  kept  In  a  special  fund 
and  expenditures  for  roads  and  bridges  may  be 
charged  to  the  special  fund.  All  receipts  from 
the  sale  of  bonds  for  any  purpose  shall  be  cre¬ 
dited  to  the  bond  fund  created  for  the  purpose, 
and  all  expenditures  for  this  purpose  shall  be 
charged  to  the  fund.  All  receipts  for  the  re¬ 
tirement  of  any  bond  Issue  shall  be  credited 
to  a  retirement  fund  for  the  Issue,  and  all 
payments  to  retire  the  Issue  shall  be  charged 
to  the  fund.  All  receipts  for  Interest  on  out¬ 
standing  bonds  and  all  premiums  and  accrued  In¬ 
terest  on  bonds  sold  shall  be  credited  to  the 
Interest  fund,  and  all  payments  of  interest  on 
the  bonds  shall  be  charged  to  the  Interest  fund. 

The  county  court  may  create  other  funds  as  are 
necessary  from  time  to  time.”  (Emphasis  supplied) 

The  section,  supra,  contains  the  following: 

”...  The  budget  shall  contain  adequate  provi¬ 
sions  for  .  .  .  the  repair  and  upkeep  of  bridges 
other  than  on  state  highways  and  not  in  any 
special  road  districts,  ..." 

Thus,  we  conclude  that  the  "cart  funds”  can  be  utilized  for 
the  repair  and  upkeep  of  bridges  except  bridges  in  special  road 
districts.  There  Is  no  other  limitation  on  the  use  of  the  "cart 
funds”  except  that  such  funds  must  be  used  for  the  constitutionally 
authorized  purposes  (supra). 
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Our  search  of  the  laws  of  Missouri  has  revealed  no  other  sta¬ 
tutes  expressly  directing  where  or  how  the  counties*  portion  of  the 
money  Is  to  be  expended.  Therefore,  the  money  appropriated  to  the 
counties  shall  be  expended  by  the  counties  according  to  the  Rules 
and  Regulations  of  the  State  Highway  Commission,  under  the  control 
and  supervision  of  the  county  court  as  provided  In  the  above  consti¬ 
tutional  provision,  and  the  laws  governing  the  expenditure  of  ordi¬ 
nary  revenue  on  roads  and  bridges.  Section  2  of  the  Rules  and  Re¬ 
gulations  of  the  State  Highway  Department  reads  as  follows: 

"All  money  In  the  County  Aid  Road  Trust  Fund 
shall  be  expended  for  the  construction,  re¬ 
construction,  repair,  and  maintenance  of  roads 
and  bridges  In  the  County  Road  System  as  here¬ 
inafter  provided.” 

Subsection  (b)  of  Section  3  of  the  Rules  and  Regulations  de¬ 
fines  County  Road  System  as: 

"...  all  public  roads  or  highways  in  the 
county  not  under  the  Jurisdiction  or  control 
of  the  State  Highway  Commission  or  any  city, 
town,  or  village  with  a  population  of  more 
than  200  persons  according  to  the  last  offi¬ 
cial  census." 

Under  these  Regulations,  "cart  funds"  may  be  used  for  the  con¬ 
struction,  reconstruction,  repair  and  maintenance  of  all  roads  In 
the  county  except  roads  not  under  the  Jurisdiction  and  control  of 
the  State  Highway  Commission  and  any  Incorporated  city,  town  or 
village  with  a  population  of  more  than  200  persons. 

It  Is  our  opinion  that  under  our  Constitution  and  the  Rules 
and  Regulations  of  the  State  Highway  Department  "cart  funds"  may 
be  used  on  roads  In  a  special  read  district. 

We  note  that  Section  233.115>  RSMo  1969>  authorizes  the  county 
court  to  construct  or  repair  bridges  or  appropriate  money  to  aid 
commissioners  of  an  "eight  mile"  special  road  district  to  repair 
bridges  utilizing  funds  "available"  to  It  [the  county  court]  for 
that  purpose.  It  Is  our  view  that  this  limitation  means  funds  that 
are  legally  "available"  to  be  used  In  the  road  district.  It  Is  our 
view  that  "cart  funds"  are  not  legally  "available"  for  use  on  bridge 
In  "eight  mile"  special  road  districts  notwithstanding  the  provi¬ 
sions  of  Section  233.115,  supra,  because  of  the  prohibition  In  Sec¬ 
tion  50.550  of  expenditures  for  bridges  In  special  road  districts. 

We  assume  from  your  second  question  you  want  to  know  whether 
a  county  court  can  be  forced  or  compelled  to  use  some  of  the  cart 
funds  In  a  special  road  district  If  they  refuse  to  do  so. 
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We  answer  your  second  question  In  the  negative.  The  expendi¬ 
ture  of  the  cart  funds  rests  In  the  discretion  of  the  county  court 
and  such  court  cannot  be  compelled  to  act  In  any  specific  manner 
by  mandamus  (State  ex  rel.  Burke  v.  Ross,  ^20  S.W.2d  365  (Spr.Ct. 
App.  1967))  or  other  legal  action. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that; 

(1)  County  Aid  Road  Trust  Funds  derived  from  motor  fuel  taxes 
may  be  expended  by  a  county  court  on  roads  located  In  a  special  road 
district . 

(2)  Such  funds  may  not  be  expended  by  the  county  court  on 
bridges  located  In  a  special  road  district. 

(3)  A  county  court  cannot  be  compelled  to  spend  such  funds 
In  a  special  road  district. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Richard  C.  Ashby. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Craft) 


October  5,  1970 


OPINION  LETTER  NO.  321 


Honorable  Don  W.  Kennedy 
Representative,  District  112 
127  West  Austin  Boulevard 
Nevada,  Missouri  €4772 

Dear  Mr.  Kennedy; 

Your  opinion  request  was  sufficiently  concise  as  to 
warrant  repeating  your  letter  in  full; 

"Do  you  have  an  opinion  on  the  question 
whether  a  six  director  school  district 
of  the  State  of  Missouri  can  invest 
school  district  funds  in  a  savings  and 
loan  association  chartered  by  the  State 
of  Kansas  and  doing  business  only  in 
Kansas? 

"It  appears  to  me  from  Section  369.325 
RSMo  1959  that  a  savings  and  loan 
association  would  have  to  be  doing 
business  in  Missouri  in  order  to  be 
qualified  as  a  depositary  of  public 
funds . " 

Our  holding  in  this  opinion  is  also  governed  by  our 
opinion,  issued  simultaneously  herewith,  discussing  the 
constitutionality  of  Section  369.325,  RSMo  1969  (3),  which 
permits  municipalities  or  political  subdivisions  of  the  State 
of  Missouri  to  invest  in  savings  and  loan  institutions.  I 
enclose  a  copy  of  Opinion  No.  148,  1970,  addressed  to  the 
Honorable  Zane  White,  which  resolves  this  question. 


FI  LED  I 
! 
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With  regard  to  the  Boeclfic  question  that  you  ask,  it 
is  my  opinion  that  this  section  nermits  a  legal  investment 
only  in  savings  and  loan  viRoci ations  which  are  doing  busi¬ 
ness  in  Missouri. 

Section  369.325,  RSMo  1<»69,  orovldes,  in  cart,  as  follows 

”1.  Accounts  of  any  association  doin'~ 
business  in  Missouri,  whether  chartered 
■  y  the  state  cf  M, ssouri  or  another  state 
or  the  United  states  of  America,  and  which 
holds  certificate  of  insurance  from  the 
T^ederal  Savings  Tr.d  Loan  Insurance  Cor¬ 
poration  : 


*  *  * 

’’(3)  Sliall  h#»  Ing^T  investments  ^or  funtls 
of  n-’.'/  ianicip?T  i  ’ *•  or  -’oliticnl  suh- 
divisior  of  the  .it  Missour''  ,  .  .  .  * 

?.n  association  which  i**  not  <loin7  ’'\isinesn  in  ’’i.^anari 
v^ould  obwioaslv  not  guali'v  a  dorosi  tor^'  s’*  funris  in  those 
circun stances . 

’^hrrefore,  a  school  '’is*Tict  the  ?hate  o'"  ’’issouri  may 
not  invest  its  public  funis  in  a  savin -s  sni  loan  association 
chartered  by  the  State  of  Kansas  which  is  not  df^im  business 
in  the  State  of  Missouri. 


Yours  very  truly. 


JOHN  C.  DANFOPTH 
Attorney  General 


Enclosure 

Opinion  No.  148, 
1970,  White 


MOTOR  VEHICLES: 
DRIVERS'  LICENSES: 


A  person,  resident  or  nonresident,  whose 
Missouri  operator's  license  has  been  revoked 
by  reason  of  accumulation  of  points  as  pro¬ 
vided  by  Section  302.304(3),  RSMo  1969,  cannot  legally  operate  a 
motor  vehicle  in  the  State  of  Missouri  under  a  license  issued  by 
another  state. 


OPINION  NO.  322 

August  31,  1970 

Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County  Courthouse 
Pineville,  Missouri  64856 

Dear  Mr.  Paul: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  concerning  the  Missouri  driver's  license 
law. 


FILED 

Sdol 


The  question  presented  is  as  follows: 

"Where  a  man  has  current  drivers  license  in 
two  different  States,  and  his  Missouri  license 
are  (sic)  revoked  by  reason  of  points,  does 
that  automatically  revoke  the  license  in  the 
other  State." 

The  request  does  not  state  whether  the  person  involved  is  a 
Missouri  resident.  Assuming  the  person  is  a  Missouri  resident,  he 
can  legally  operate  a  motor  vehicle  in  Missouri  only  if  he  possesses 
a  valid  operator's  license  issued  in  this  state,  Section  302.020, 
RSMo  1969.  When  his  Missouri  license  is  revoked  for  point  accumula¬ 
tion  pursuant  to  Section  302.304(3),  RSMo  1969,  the  person  may  not 
drive  a  motor  vehicle  in  Missouri  even  though  he  may  possess  a  valid 
license  issued  by  another  state. 

If  the  person  involved  is  a  nonresident,  he  is  not  required  to 
obtain  a  Missouri  license  in  order  to  drive  in  this  state  if  he  is 
authorized  to  operate  a  motor  vehicle  in  his  home  state  and  other¬ 
wise  complies  with  the  provisions  of  Section  302.080,  RSMo  1969. 
Section  302.080  expressly  exempts  nonresidents  from  the  requirements 
of  Section  302.020  under  certain  conditions.  However,  the  driving 
privilege  of  a  nonresident  may  be  suspended  or  revoked  pursuant  to 
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Section  302.150(1),  RSMo  1969,  which  provides  as  follows: 

"1.  The  privilege  of  driving  a  motor  vehicle 
on  the  highways  of  this  state  given  to  a  non¬ 
resident  hereunder  shall  be  subject  to  suspen¬ 
sion  or  revocation  by  the  director  of  revenue 
in  like  manner  and  for  like  cause  as  an 
operator ' s ,registered  operator's  or  chauffeur's 
license  issued  hereunder  may  be  suspended  or 
revoked. " 

When  this  section  is  considered  in  conjunction  with  Section 
302.304(3),  RSMo  1969,  which  provides  that  the  director  of  revenue 
shall  revoke  the  operating  privileges  of  any  person  who  has  accu¬ 
mulated  a  certain  number  of  points  within  certain  periods  of  time, 
it  is  apparent  that  driving  privileges  in  Missouri  of  both  residents 
and  nonresidents  are  subject  to  revocation  for  point  accumulation 
regardless  of  the  source  of  the  operator's  permit. 

Accordingly,  it  is  our  opinion  that  when  a  person's  Missouri 
operator's  license  is  revoked  for  points  pursuant  to  Section  302.304, 
he  may  not  legally  drive  a  motor  vehicle  in  Missouri  under  a  license 
issued  by  another  state. 

The  effect  of  suspension  or  revocation  in  Missouri  upon  driving 
privileges  in  other  states  depends  upon  the  laws  of  the  particular 
state  or  states  involved.  The  Missouri  statutes,  of  course,  cannot 
control  this  situation  and  the  Attorney  General's  Office  is  not 
authorized  to  issue  an  opinion  on  the  matter. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a  person, 
resident  or  nonresident,  whose  Missouri  operator's  license  has  been 
revoked  by  reason  of  accumulation  of  points  as  provided  by  Section 
302.304(3),  RSMo  1969,  cannot  legally  operate  a  motor  vehicle  in  the 
State  of  Missouri  under  a  license  issued  by  another  state. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


2 


CITY  COLLECTOR:  When  the  office  of  city  assessor  and 

CITY  ASSESSOR:  city  collector  are  both  elective  of¬ 

fices  under  the  ordinances  of  a  city 
of  the  fourth  class  the  duties  of  the  office  of  city  assessor  are  not 
repugnant  or  Incompatible  with  those  of  the  city  collector  and  one 
person  may  hold  both  offices  at  the  same  time. 


OPINIOII  NO.  323 


July  2?,  1970 


Honorable  Harold  W.  Barrlck 
Prosecuting!:  Attorney 
Ralls  County 
P.  0.  Box  278 
Mew  London,  Missouri 

Dear  Mr.  Barrlck: 

This  Is  In  response  to  your  renuest  for  an  official  opinion 
on  the  Question  which  you  submitted  as  follows: 

"V/here  the  offices  of  city  assessor  and  city 
collector  are  both  elective  offices  under  the 
ordinances  of  a  city  of  the  fourth  class,  can 
one  person  hold  both  the  office  of  city  asses¬ 
sor  and  city  collector  at  the  same  time?" 

In  general  It  may  be  said  that  one  person  mav  hold  several  pub¬ 
lic  offices  at  the  same  time  unless  prohibited  by  a  specific  statute, 
constitutional  provision  or  the  common  law  rule  against  holding  two 
offices  simultaneously  when  such  offices  are  Incompatible. 

V/e  know  of  no  specific  statute  or  constitutional  provision 
that  would  prohibit  the  simultaneous  holding  of  offices  of  assessor 
and  collector  of  a  fourth  class  city  and  therefore  must  turn  to 
the  common  law  rule  to  determine  the  question. 

The  common  law  rule  was  stated  In  the  case  of  State  ex  rel. 
Walker  v.  Bus,  135  Mo.  325,  36  S.W.  636,  639-6'in  (1896)  as  follows: 

".  .  .At  common  law  the  only  limit  to  the  num¬ 
ber  of  offices  one  person  might  hold  v;as  that 
they  should  be  compatible  and  consistent.  The 
Incompatibility  does  not  consist  In  the  physi¬ 
cal  Inability  of  one  person  to  discharge  the 
duties  of  the  two  offices,  but  there  must  be 
some  Inconsistency  In  the  functions  of  the  two, 

— some  conflict  In  the  duties  required  of  the 
officers,  as  where  one  has  some  supervision  of 
the  others.  Is  required  to  deal  with,  control. 
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or  assist  him.  It  v/as  said  by  Judr;e  Polr:er 
(People  V.  Green,  53  N.  Y.  295):  'Where  one 
office  is  not  subordinate  to  the  other,  nor  the 
relations  of  the  one  to  the  other  such  as  are 
inconsistent  and  repu/^nant ,  there  is  not  that 
"incompatibility"  from  which  the  lav;  declares 
that  the  acceptance  of  the  one  is  the  vacation 
of  the  other.  The  force  of  the  word  in  its  ap¬ 
plication  to  this  matter  is  that,  from  the  na¬ 
ture  and  relations  to  each  other  o^  the  tv;o 
places,  they  ourjht  not  to  be  held  by  the  same 
person,  from  the  contrariety  and  antagonism 
which  would  result  in  the  attemnt  by  one  per¬ 
son  to  faithfully  and  Impartially  discharge  the 
duties  of  one  towards  the  Incumbent  of  the  other. 

Thus,  a  man  may  not  be  landlord  and  tenant  of 
the  same  premises.  He  may  be  landlord  of  one 
farm,  and  tenant  of  another,  though  he  may  not 
at  the  same  hour  be  able  to  do  the  duty  of  each 
relation.  The  offices  must  subordinate,  one 
the  other,  and  they  must  per  se  have  the  right 
to  Interfere,  one  with  the  other,  before  they 
are  Incompatible  at  common  law.'  ..." 

In  order  to  apply  the  forerrolng  rule,  we  must  examine  the 
statutes  relating  to  the  duties  of  the  two  offices  In  question  to 
determine  whether  there  Is  such  an  Inconsistency  In  the  functions 
of  the  offices  as  to  render  them  Incompatible.  The  principal  duties 
of  the  assessor  are  set  forth  In  Section  9^.190,  RSMo,  which  pro¬ 
vides  in  paragraph  1 : 

"In  cities  of  the  fourth  class,  the  city  as¬ 
sessor,  jointly  with  the  county  assessor,  shall 
assess  all  real  and  personal  property  in  the 
city,  and  the  assessment  so  made,  after  being 
passed  upon  by  the  board  of  eaualization,  shall 
be  the  basis  upon  which  the  board  of  aldermen 
shall  make  the  levy  for  city  purposes." 

The  principal  duties  of  the  collector  are  set  forth  in  Section 
95.360,  RSMo,  as  follows: 

"It  shall  be  the  duty  of  the  city  collector  to 
pay  Into  the  treasury,  monthly,  all  moneys  re¬ 
ceived  by  him  from  all  sources  which  may  be 
levied  by  law  or  ordinance;  also,  all  licenses 
of  every  description  authorized  by  law  to  be 
collected,  and  all  moneys  belonging  to  the  city 
which  may  come  into  his  hands.  He  shall  give 
such  bond  and  perform  such  duties  as  may  be 
required  of  him  by  ordinance." 
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We  believe  that  the  forep;oinR  statutory  provisions  relatlnp;: 
to  the  principal  duties  of  the  office  of  assessor  and  the  office 
of  collector  in  fourth  class  cities  are  sufficient  to  show  that  no 
incompatibility  exists  betv;een  said  offices.  The  duties  and  func¬ 
tions  of  one  office  are  not  inherently  Inconsistent  or  repuf^nant  to 
the  other.  Neither  office  is  superior  to  the  other  nor  does  one 
office  have  supervision  over  the  other.  Therefore,  the  common  lav; 
rule  of  incompatibility  is  not  violated  by  one  person  dlschar^lnp; 
the  duties  of  the  two  offices. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  when  the  office  of  city 
assessor  and  city  collector  are  both  elective  offices  under  the 
ordinances  of  a  city  of  the  fourth  class  the  duties  of  the  office 
of  city  assessor  are  not  renui^nant  or  Incompatible  v;ith  those  of 
the  city  collector  and  one  person  may  hold  both  offices  at  the  same 
time . 


The  forecoint^  opinion,  which  T  hereby  anprove,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


.w  Yours  very  tru!W  . 

JOHN  C.  DANFORT!! 
Attorney  General 
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REAL  ESTATE  BROKER:  The  offerlnf;  of  free  radios  or  free 

REAL  ESTATE  COMT'IISSION :  dinners  by  a  licensed  real  estate 

LICENSES:  broker  In  order  to  Induce  the  public 

CRIMINAL  LAW:  to  attend  a  meetlnc!:  at  which  said 

broker  solicits  or  offers  for  sale 
real  property  In  a  development  within  or  outside  the  State  of 
Missouri  constitutes  sollcltlna;  or  offering  to  sell  real  property 
by  offering  prizes  for  the  purpose  of  Influencing  a  purchaser  or 
prospective  purchaser  of  real  property  Is  In  violation  of  Section 
339.100(11),  RSMo  1969. 


OPINION  NO.  326 


September  28,  1970 


Mr.  Robert  T.  Leonard,  Chairman 
Missouri  Real  Estate  Commission 
1707  College  Street 
Springfield,  Missouri  65806 

Dear  Mr.  Leonard: 


I  FI  LED 


This  official  opinion  Is  Issued  In  response  to  your  reouest 
concerning  the  following  questions: 


'*The  Missouri  Real  Estate  Commission  reouests 
an  opinion  from  the  Attorney  General’s  Office 
as  to  whether  or  not  the  offering  of  a  free 
radio  or  the  holding  of  free  dinners,  by  a 
licensed  real  estate  broker.  In  order  to 
Induce  people  to  come  Into  their  offices  or 
to  attend  their  dinners,  for  the  purpose  of 
viewing  or  listening  to  land  presentations 
with  the  possible  result  of  the  Individual 
who  received  the  free  radio  or  the  free 
dinner,  purchasing  land  In  a  development 
within  or  outside  the  State  of  Missouri  Is 
a  violation  of  Section  339.100(11),  RSMo 

1969." 


Section  339.100(11),  RSMo  1969,  provides  that: 

"The  commission  may  upon  its  own  motion, 
and  shall  upon  written  complaint  filed  by 
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any  person,  investlp^ate  the  business  trans¬ 
actions  of  any  real  estate  broker  or  real 
estate  salesman  and  shall  have  the  power 
to  suspend  or  revoke  any  license  obtained 
by  false  or  fradulent  representation  or  if 
the  licensee  is  performins;  or  attemntinn; 
to  perform  any  of  the  followlne:  acts  or 
is  deemed  to  be  guilty  of: 

» 

"(11)  Soliciting,  selling,  or  offerlncr: 
for  sale  real  prooerty  by  offering  free 
lots,  or  conducting  lotteries,  or  contests, 
or  offering  prizes  for  the  purnose  of  in¬ 
fluencing  a  purchaser  or  prospective  pur¬ 
chaser  of  real  property." 

Section  339.100(11)  prescribes  the  solicltiation ,  seller-,  or 
offering  for  sale  of  real  property  in  three  distinct  circumstr.  .  ? 
namely,  by  offering  free  lots,  by  conducting  lotteries,  or  con*.  *. 
or  by  offering  prizes  for  the  purpose  of  Influencing  a  purcharsei  or 
prospective  purchaser  of  real  property.  The  plan  referred  to  in 
your  question  obviously  does  not  constitute  a  violation  of  Sectio: 
339.100(11)  by  the  first  means,  offering  free  lots,  nor  does  it 
constitute  a  lottery  or  contest  for  the  reason  that  the  element 
of  chamce  is  not  involved.  State  ex  inf.  McKlttrick  v.  Globe- 
Democrat  Pub.  Co..  3^1  Mo.  862,  110  S.W.2d  705  (193'/). 

However,  the  factual  situation  presented  in  your  question 
would  constitute  a  violation  of  Section  339.100(11)  by  the  third 
means,  offering  of  prizes,  if  the  offering  of  free  dinners  and 
free  radios  constitutes  the  offering  of  a  "prize".  The  issue  pre¬ 
sented  therefore  is  the  meaning  of  the  word  "prize"  as  used  in 
the  context  of  Section  339.100(11). 

A  prize  is  an  essential  element  of  a  lottery.  State  ex  inf. 
McKlttrick  V.  Globe-Democrat  Pub.  Co.,  supra.  Thus,  the  various 
lottery  cases  provide  one  definition  of  the  word  prize. 

The  court  in  Equitable,  Loan  &  Security  Co.  v.  Waring, 

S.E.  320,  326  (Ga.  1903),  stated  that: 

"...  As  used  in  connection  with  anti¬ 
lottery  laws,  the  word  ’prize*  compre- 
hends  anything  of  value  gained  (or, 
correspondingly,  lost)  by  the  operation 
of  chance,  or  any  inequality  in  amount 
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or  value  in  a  scheme  of  payment  of  money 
or  other  thln«y  of  value  as  a  result  of 
the  use  of  chance.  The  gain  need  not 
be  large  to  constitute  a  prize.  ..." 

(Emphasis  added) 

In  Great  Atlantic  &  Pac.  Tea  Co.  v.  Cook,  15  Ohio  Mlsc.  l8l, 
240  N.E.2d  114,  lib  (1968),  the  following  definition  of  "prize"  was 
given: 

"...  prize  Is  some  advantage  or  Inequality 
in  amount  or  value,  accruing  to  some,  but 
not  all,  of  the  participants  In  the  game 
or  contest.  No  lottery  exists  If  every 
contestant  receives  something  of  value  of 
precisely  the  same  nature.  .  .  Ordinarily, 
no  element  of  chance  exists  If  there  Is 
equality  of  distribution.  Chance  is  a 
condition  precedent  to  the  existence  of  a 
prize.  .  ."  (Emphasis  added) 

As  the  emphasized  words  indicate,  the  above  definitions  relate  to 
the  context  of  a  lottery  or  contest.  As  can  be  seen,  when  used  In 
this  context  the  word  "prize"  denotes  the  value  that  may  be  won  by 
the  operation  of  chance.  Inasmuch  as  prize  and  chance  are  both  es¬ 
sential  elements  of  a  lottery  or  contest,  it  is  natural  that  chance 
weigh  heavily  in  the  lottery  definition  of  prize.  However,  when 
not  used  in  the  context  of  a  lottery  the  word  "prize"  has  a  broader 
and  more  general  meaning,  devoid  of  any  connotation  of  chance. 

For  example,  the  Missouri  Supreme  Court  defined  prize  in 
Mllgram  Food  Stores,  Inc,  v.  Ketchum,  384  S.W.2d  510,  cert,  denied, 
382  U. S.  801 ,  86  S.Ct.  10,  15  L.Ed.2d  55,  to  mean  a  thing  of  value 
offered  free  of  charge  as  a  reward  or  Inducement  for  certain  action. 
That  case  concerned  the  application  of  a  regulation  Issued  by  the 
State  Supervisor  of  Liquor  Control  which  prescribed  that  no  adver¬ 
tising  of  intoxicating  liquor  shall  contain  "any  statement  offering 
any  coupon,  premium,  prize  or  rebate  as  an  Inducement  to  purchase  In¬ 
toxicating  liquor".  In  that  case,  a  retail  liquor  licensee  had 
advertised  the  offer  of  a  free  Santa  Claus  bottle  cover  with  the 
purchase  of  certain  bottles  of  liquor.  The  State  Supervisor  of 
Liquor  Control  concluded  that  the  advertisement  offered  a  prize 
to  induce  the  purchase  of  Intoxicating  liquor  and  suspended  the 
retail  liquor  licensee's  license.  The  Supreme  Court  of  Missouri 
held  that  as  the  advertisement  represented  that  the  purchaser 
would  get  an  additional  article  free  with  his  purchase,  it  con¬ 
veyed  the  meaning  of  offering  a  prize.  Thus  the  court  construed 
the  word  prize  to  denote  a  thing  of  value  given  free  of  charge  as 
an  Inducement  to  buy  certain  merchandise. 
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In  response  to  the  contention  by  the  licensee  that  the 
regulation  was  invalid  because  the  term  "prize"  was  not  defined 
within  the  regulation,  the  court  stated  that  the  word  prize  is 
well  understood,  citing  Webster’s  New  International  Dictionary, 
Third  Edition,  wherein  prize  is  defined  as  follows: 

"1.  something  offered  or  striven  for  in 
competition  or  in  contests  of  chance:  as 
a:  an  honor  or  reward  striven  for  in  a 

competitive  contest:  something  offered 
to  be  competed  for  or  as  an  inducement 
to  or  a  reward  of  effort.  .  .  b:  some¬ 
thing  that  may  be  won  by  chance  (as  in 
a  lottery);  also:  a  novelty  or  other 
premium  given  with  merchandise  as  an  in¬ 
ducement  to  buy  2a:  something  worth 
striving  for:  a  valuable  possession 
held  or  in  prospect.  .  .  b:  something 
exceptionally  good  or  desirable  of  its 
kind.  .  ." 

The  word  prize  therefore  has  more  than  one  meaning;  one,  a 
specialized  and  limited  meaning  as  defined  in  lottery  cases,  the 
other,  a  more  general  and  broader  meaning  as  defined  in  Mil gram. 

It  is  basic  to  statutory  construction  that  when  a  word  is  used 
which  has  more  than  one  meaning,  the  Legislature  will  be  deemed  to 
have  Intended  to  use  the  word  in  its  more  general  and  broader  sense 
unless  some  imperative  reason  can  be  found  for  according  the  word 
its  more  limited  and  specialized  meaning.  82  C.J.S.  Statutes  §  329. 

Section  339.100(11)  prohibits  soliciting  or  offering  to  sell 
real  property  by  either  conducting  lotteries  or  contests,  or  by 
offering  prizes  for  the  purpose  of  influencing  a  purchaser  or 
prospective  purchaser  of  real  property.  When  prize  is  read  in  its 
limited  sense  the  last  two  above  clauses  of  Section  339.100(11) 
prescribe  essentially  the  same  thing.  Thus,  not  only  is  there  no 
imperative  reason  to  read  prize  in  its  limited  sense,  but  it  is 
in  the  interest  of  avoiding  an  unnecessary  redundancy  to  accord 
the  word  prize  as  it  is  used  in  Section  339.100(11)  Itsmore  general 
and  broader  meaning. 

Thus,  we  believe  that  the  Legislature  intended  to  use  the 
word  prize  in  Section  339.100(11)  to  mean  a  thing  of  value  offered 
free  of  charge  as  an  Inducement  to  purchase  real  property.  Thus 
defined,  it  is  plain  that  the  offering  of  free  radios  and  free 
dinners  constitutes  the  offering  of  a  prize. 

CONCLUSION 


Thus  it  is  the  opinion  of  this  office  that  the  offering  of 
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free  radios  or  free  dinners  by  a  licensed  real  estate  broker  In 
order  to  Induce  the  public  to  attend  a  meeting  at  which  said  broker 
solicits  or  offers  for  sale  real  property  In  a  development  within 
or  outside  the  State  of  Missouri  constitutes  soliciting  or  offering 
to  sell  real  property  by  offering  prizes  for  the  purpose  of  in¬ 
fluencing  a  purchaser  or  prospective  purchaser  of  real  property  Is 
In  violation  of  Section  339.100(11),  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Harvey  M.  Tettlebaum, 


^  Very  truly  yours . 


JOHN  C.  DANFORTH 
Attorney  General 


DIVISION  OP  MENTAL  Persons  committed  to  state  mental  hos- 

HEALTH:  pltals  pursuant  to  provisions  of  Section 

552.0i»0,  RSMo  1969*  relating  to  the  com¬ 
mitment  and  release  procedures  of  persons  acquitted  on  grounds  of 
mental  disease  or  defect,  may  be  placed  on  convalescent  status  by 
the  heads  of  such  facilities  pursuant  to  the  provisions  of  Section 
202.830,  RSMo  1969,  and  the  heads  of  such  facilities  are  not  required 
to  apply  for  a  "conditional"  release  by  the  court  where  the  committed 
person  was  tried.  The  courts  have  no  power  to  restrict  or  abrogate 
the  authority  of  the  heads  of  facilities  to  place  such  a  person  on 
convalescent  status  under  the  provisions  of  Section  202.830  although 
such  heads  of  facilities  cannot  grant  a  final  release  under  that 
section  but  must  obtain  an  order  of  the  court  under  Section  352.0^0 
to  release  the  committed  person  unconditionally. 


OPINION  NO.  327 


August  6,  1970 


George  A.  Ulett,  M.  D.,  Director 
Division  of  Mental  Health 
722  Jefferson  Street 
P.  0.  Box  687 

Jefferson  City,  Missouri  65IOI 
Dear  Dr.  Ulett: 

This  opinion  is  in  answer  to  your  question  in  which  you  ask 
whether  the  head  of  a  facility  of  the  Division  of  Mental  Health 
has  the  authority  to  place  a  patient  committed  pursuant  to  the 
provisions  of  Section  552.040,  RSMo  1969 »  on  convalescent  status 
under  the  provisions  of  Section  202.830,  RSMo  I969. 

We  note  that  the  Seventy-fifth  General  Assembly  in  I969,  by 
House  Bill  No.  29,  repealed  Section  552.040,  RSMo  Supp.  I967  and 
certain  other  relevant  sections  and  enacted  in  lieu  thereof  certain 
new  sections  including  what  is  now  designated  as  Section  552.040, 
RSMo  1969,  relative  to  the  commitment  and  release  procedures  of 
defendants  who  are  acquitted  on  the  grounds  of  mental  disease  or 
defect  excluding  responsibility. 

For  the  sake  of  clarity  we  quote  here  the  provisions  of  Sub¬ 
section  3  of  Section  552.040,  RSMo  1969,  showing  the  new  matter  by 
underscore  and  the  omitted  matter  in  brackets: 
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"3.  The  provisions  of  sections  JO.?. 810, 
202.820,  jn2.»23.  202.830.  202.ft'm.  202.8^13, 
202,847,  202.^50,  202.857,  202. M/u  ond 
202.873,  itSKo,  apply  to  persons  cr,;.Knltted 
under  Siiboectlon  1,  but  no  such  person  shall 
be  relcsr^s  [conditionally  or]  uncondition¬ 
ally  wit..  ..t  an  order  of  court  as  iTeafter 
provides .  ■' 


The  provision.'  .f  Subsection  4  of  Sectiv...  552.040,  RSMo  1969 
now  provide : 

"4.  The  raitted  person  or  the  .  .srerin- 
tendent  o  i  hospital  where  the  forson 
is  commltt^-l  may  file  an  appllcat  Ion  in 
the  court  uere  the  person  was  tr lea, 
seeking  an  order  releasing  him  condi¬ 
tionally  O’  unconditionally.  Cories  of 
the  applic..tlon  shall  be  served  personally 
or  by  certified  mall  upon  the  superinten¬ 
dent  of  the  hospital  unless  he  flies  the 
application,  the  committed  person  unless 
he  files  the  application,  the  director 
of  the  division  of  mental  diseases,  and 
the  prosecuting  or  circuit  attorney  of  the 
county  where  the  committed  person  was  tried 
and  acquitted.  The  committed  person  shall 
be  released  by  order  of  the  court  unless 
either  the  superintendent  of  the  hospital 
or  the  prosecuting  or  circuit  attorney  shall, 
within  ten  days  after  the  service  upon  the 
last  one  of  the  two  persons,  file  a  written 
objection  thereto.  If  a  written  objection 
is  filed  within  such  time  the  court  shall 
hold  a  hearing  upon  notice  to  the  confined 
person,  the  superintendent  of  the  hospital, 
the  director  of  the  division  of  mental  dis¬ 
eases,  and  the  prosecuting  or  circuit  at¬ 
torney  of  the  county  where  the  person  was 
tried.  Prior  to  the  hearing  any  of  the 
parties  shall  be  entitled  to  an  examina¬ 
tion  of  the  committed  person,  upon  writ¬ 
ten  application,  by  a  physician  of  his  or 
its  own  choosing  and  at  his  or  its  expense. 

By  agreement  of  all  parties  to  the  proceeding 
any  psychiatric  report  of  the  mental  con¬ 
dition  of  the  committed  person  which  may 
accompany  the  application  for  release  or 
which  is  filed  in  objection  thereto  may 
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be  received  in  evidence  without,  tectimony 
in  person  of  the  examining  phyMcian. 

Upon  the  hearing  the  court  shall  either 
deny  the  application  or  order  an  uiicon- 
ditional  release  or  a  conditional  release 
under  section  202.830,  RSMo,  where  ap¬ 
plicable.  Anv  order  denying  the  anpll- 
cation  shall  be  without  prejudl-r  *o  the 
filing  of  another  application  after  one 
hundred  eighty  days  from  the  denial  of 
the  prior  application." 

Section  202.830,  RSMo  I969  provides: 

"1.  The  head  of  a  facility  may  release 
an  improved  patient  on  convale.*  cent  status 
when  he  believes  that  such  release  is  in 
the  best  interests  of  the  patient.  Re¬ 
lease  on  convalescent  status  shall  in¬ 
clude  provisions  for  continuing  respon¬ 
sibility  to  and  by  the  facility,  includ¬ 
ing  a  plan  of  treatment  on  an  outpatient 
or  nonhospital  patient  basis.  Prior  to 
the  end  of  the  year  on  convalescent  status, 
and  not  less  frequently  than  annually 
thereafter,  the  head  of  the  hospital 
shall  reexamine  the  facts  relating  to  the 
hospitalization  of  the  patient  on  conva¬ 
lescent  status  and,  if  he  determined  that 
in  view  of  the  condition  of  the  patient 
hospitalization  is  no  longer  necessary, 
he  shall  discharge  the  patient. 

"2.  Prior  to  such  discharge,  the  head  of 
the  facility  from  which  the  patient  was 
given  convalescent  status  may  readmit  the 
patient  at  any  time.  If  there  is  reason 
to  believe  that  it  is  to  the  best  interests 
of  the  patient  to  be  rehospitalized,  the 
division  or  the  head  of  the  facility  may 
issue  an  order  for  the  immediate  rehos- 
pitallzation  of  the  patient.  Such  an 
order,  if  not  voluntarily  complied  with, 
upon  the  endorsement  by  a  Judge  of  a 
court  of  record  of  the  county  in  which 
the  patient  is  resident  or  present, 
shall  authorize  any  health  or  police 
officer  to  take  the  patient  into  custody 
and  transport  him  to  the  facility  or, 
if  the  order  is  Issued  by  the  division,  to 
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a  facility  designated  by  it." 

Additionally,  we  wish  to  point  out  that  the  Division  of  Mental 
Health  is  referred  to  as  the  Division  of  Mental  Diseases  in  Chapter 
552  although  the  I969  changes  in  Chapter  202  RSMo,  (House  Bill  No. 
il3  of  the  Seventy-fifth  General  Assembly,)  indicate  a  change  in 
name  of  the  division  to  the  "division  of  mental  health".  Section 
202.010,  RSMo  1969. 

In  view  of  the  fact  that  that  the  legislature  omitted  the 
above  bracketed  matter,  that  is,  "conditionally  or"  and  inserted 
the  reference  to  Section  202.830  it  is  our  view  that  the  legis¬ 
lature  Intended  that  the  head  of  such  a  facility  may  release  an 
improved  patient  on  convalescent  status  pursuant  to  the  provisions 
of  Section  202.830  and  that  such  a  "release"  constitutes  essentially 
a  "conditional"  release  by  the  head  of  the  facility  but  obviously 
is  not  by  any  means  a  final  release  or  discharge  from  the  facility. 

It  is  also  our  view  that  Subsection  4  of  Section  552.040, 

RSMo  1969,  authorizes  the  superintendent  of  the  hospital  where  the 
person  is  committed  or  the  committed  person  to  file  an  application 
in  the  court  where  the  person  was  tried  seeking  an  order  to  release 
him  conditionally  or  unconditionally.  It  is  our  Interpretation 
that  the  superintendent  is  not  required  to  file  an  application  with 
the  court  to  seek  a  conditional  release  for  such  a  person  but,  under 
the  changes  in  Subsection  3»  as  we  stated,  may  release  the  patient 
on  convalescent  status  under  the  provisions  of  Section  202.830, 

RSMo  1969.  Obviously  such  provisions  as  are  contained  in  Section 
202.830,  RSMo  1969,  which  authorize  a  final  discharge  of  the 
patient  do  not  apply  to  patients  committed  under  Section  552.040 
for  the  clear  reason  that  only  the  courts  may  order  an  uncondi¬ 
tional  release . 

It  has  also  been  called  to  our  attention  that  the  various 
mental  hospitals  have  received  court  orders  both  antedating  the 
effective  date  of  House  Bill  No.  29  which  made  the  indicated  changes 
in  Section  552.040,  and  also  orders  subsequent  to  that  date  which 
orders  purport  to  require  the  head  of  the  facility  to  obtain  an 
order  of  the  court  before  the  committed  person  is  released  under 
any  circumstances.  As  we  stated,  however,  the  legislature  has 
clearly  given  the  heads  of  such  facilities  the  authority  under 
Section  202.830  to  place  such  persons  on  convalescent  status  and 
the  courts  are  now  without  power  to  restrict  or  abrogate  this 
legislative  grant  of  authority. 


CONCLUSION 


It  is  therefore  the  conclusion  of  this  office  that  persons 
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committed  to  state  mental  hospitals  pursuant  to  the  provisions  of 
Section  552.0^0,  RSMo  1969,  relating  to  the  commitment  and  release 
procedures  of  persons  acquitted  on  grounds  of  mental  disease  or 
defect,  may  be  placed  on  convalescent  status  by  the  heads  of  such 
facilities  pursuant  to  the  provisions  of  Section  202.830,  RSMo 
1969,  and  the  heads  of  such  facilities  are  not  required  to  apply 
for  a  "conditional”  release  by  the  court  where  the  committed 
person  was  tried.  The  courts  have  no  power  to  restrict  or  abro¬ 
gate  the  authority  of  the  heads  of  facilities  to  place  such  a 
person  on  convalescent  status  under  the  provisions  of  Section 
202.830,  although  such  heads  of  facilities  cannot  grant  a  final 
release  under  that  section  but  must  obtain  an  order  of  the  court 
under  Section  552.0^0  to  release  the  committed  person  uncondition¬ 
ally  . 


The  foregoing  opinion,  which  I  hereby  approve,  was  pre¬ 
pared  by  ray  Assistant,  John  C.  Klaffenbach. 


Attorney  General 
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MARRIAGES:  The  marriage  license  form  provided  in 

RECORDER  OF  DEEDS:  Section  451.080,  RSMo  1969,  is  not 

mandatory  but  may  be  revised  in  order 
to  accommodate  the  provisions  of  Section  451.100,  RSMo  1969,  which 
authorizes  religious  organizations  of  this  state  to  solemnize  mar¬ 
riages.  When  a  marriage  is  solemnized  by  a  religious  organization 
and  not  by  a  minister  or  other  authorized  individual  such  organi¬ 
zation  must  designate  some  person  to  certify  that  the  marriage 
was  performed  by  the  religious  body  according  to  its  regulations 
and  customs  and  that  at  least  one  of  the  parties  thereto  is  a 
member  of  such  organization. 


OPINION  NO.  329 


September  30,  1970 


Honorable  Maurice  Schechter 
State  Senator 
District  No.  Thirteen 
4l  Country  Fair  Lane 
Creve  Coeur,  Missouri  63141 

Dear  Senator  Schechter: 

This  letter  is  in  response  to  your  request  for  an  opinion 
from  this  office  in  which  you  ask  the  following  question: 


"The  regular  session  of  the  75th  General 
Assembly  passed  House  Bill  No.  357  which 
was  approved  by  the  Governor  and  pertained 
to  Section  451.100  relating  to  marriages. 

"Section  451.080  which  was  not  changed, 
still  has  the  wording  of  the  old  law 
which  requires  the  person  solemnizing 
the  marriage  to  execute  the  license  ap¬ 
plication  and  return  to  the  recorder  of 
deeds . 


"Does  House  Bill  No.  357  change  the  pro¬ 
cedure  and  the  forms  in  the  recorder  of 
deeds  office  to  comply  with  the  provisions 
of  House  Bill  No.  357  or  will  it  require 
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a  change  in  Section  ^51.080  to  coincide 
with  the  provisions  of  new  Section  ^151. 

100." 

Section  451.080,  RSMo  1969,  to  which  you  refer  states  as 
follows : 


"1.  The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St.  Louis,  shall,  when  applied  to 
by  any  person  legally  entitled  to  a  mar¬ 
riage  license.  Issue  the  same  which  may 
be  In  the  following  form: 

State  of  Missouri,  ) 

)  ss 

County  of  _  ) 

This  license  authorizes  any  Judge,  mag¬ 
istrate,  licensed  or  ordained  preacher 
of  the  gospel,  or  other  person  authorized 
under  the  laws  of  this  state,  to  solemnize 

marriage  between  A  B  of  _ ,  county 

of  _  and  state  of  _ ,  who  Is 

the  age  of  twenty-one  years,  and 

C  D  of  _ ,  In  the  county  of 

_ ,  state  of  _ ,  who  Is 

_  the  age  of  eighteen  years . 

"2.  If  the  man  Is  under  twenty-one  or  the 
woman  under  eighteen,  add  the  following: 

The  father  or  mother  or  guardian,  as  the 
case  may  be,  of  the  said  ABorCD(AB 
or  C  D,  as  the  case  may  require),  has  given 
his  or  her  assent  to  the  said  marriage. 

Witness  my  hand  as  recorder,  with  the  seal 
of  office  hereto  affixed,  at  my  office,  in 

_ ,  the  _  day  of  _ ,  19 _ , 

recorder. 

"3-  On  which  said  license  the  person  sol¬ 
emnizing  the  marriage  shall,  within  ninety 
days  after  the  Issuing  thereof,  make  as 
near  as  may  be  the  following  return,  and 
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return  such  license  to  the  officer  Issuing 
the  same : 

State  of  Missouri,  ) 

)  ss 

County  of  _  ) 

This  is  to  certify  that  the  undersigned 

_  did  at  _  in  said  county, 

on  the  _  day  of  _ ,  A.D. 

19 _ ,  unite  in  marriage  the  above- 

named  persons." 

The  repealed  Section  ^151- 100  stated: 

"Marriages  may  be  solemnized  by  any  licensed 
or  ordained  preacher  of  the  gospel,  who  is  a 
citizen  of  the  United  States,  or  who  is  a 
resident  of  this  state  and  a  pastor  of  any 
church  in  this  state,  or  by  ciny  Judge  of  a 
court  of  record,  except  Judges  of  the  pro¬ 
bate  court." 

As  you  indicated.  House  Bill  No.  357  of  the  Seventy-fifth 
General  Assembly  enacted  what  is  now  designated  as  Section  451.100, 
which  states : 

"Marriages  may  be  solemnized  by  any  clergy¬ 
man,  either  active  or  retired,  who  is  a 
citizen  of  the  United  States,  and  who  is 
in  good  standing  with  any  church  or  syn¬ 
agogue  in  this  state,  or  by  any  Judge  of  a 
court  of  record.  Marriages  may  also  be 
solemnized  by  a  religious  society,  reli¬ 
gious  institution,  or  religious  organi¬ 
zation  of  this  state,  according  to  the 
regulations  and  customs  of  the  society, 
institution  or  organization,  when  either 
party  to  the  marriage  to  be  solemnized 
is  a  member  of  such  society.  Institution 
or  organization." 

We  note  that  Section  451. 080  provides  that  the  marriage  license 
"may  be"  in  the  form  stated  therein.  We  view  this  language  as  being 
directory  only  and  not  mandatory  and  accordingly  it  is  our  view  that 
such  recorders  may  utilize  a  license  form  which  in  substance  com¬ 
plies  with  the  legislative  Intent. 
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The  provisions  of  these  sections  indicate  that  such  religious 
societies,  organizations  and  institutions  would  have  a  regular 
membership  body,  organization  eind  regulations  or  customs  governing 
such  organization  and  in  accordance  with  such  regulations  or  customs 
of  such  organization,  or  its  by-laws,  will  have  designated  some 
person  in  an  official  capacity,  as  an  officer  of  such  organization, 
to  act  in  behalf  of  such  organization  with  authority  to  certify  that 
the  parties  to  the  marriage  ceremony  were  duly  united  in  marriage. 

It  is  also  our  view  that  the  persons  so  designated  should 
certify  that  the  marriage  was  performed  by  the  religious  organi¬ 
zation  according  to  its  regulations  and  customs  and  that  at  least 
one  of  the  parties  thereto  is  a  member  of  such  organization. 

In  as  much  as  Section  451.100,  RSMo  1969,  was  enacted  later 
than  Section  451.080,  and  since  we  view  the  form  prescribed  by 
Section  451.080  as  only  directory,  we  conclude  that  such  recorders 
have  the  authority  to  revise  the  license  fonn  to  recognize  the 
authority  given  religious  societies,  institutions  and  organizations 
under  Section  451.100,  RSMo  1969*  Although  an  amendment  to  Section 
451.080  would  be  advisable,  such  an  amendment  is  not  required  in 
order  to  give  effect  to  the  legislative  Intent. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the 
marriage  license  form  provided  in  Section  451.080,  RSMo  1969, 
is  not  mandatory  but  may  be  revised  in  order  to  accommodate  the 
provisions  of  Section  451.100,  RSMo  1969,  which  authorizes 
religious  organizations  of  this  state  to  solemnize  marriages. 

When  a  marriage  is  solemnized  by  a  religious  organization 
emd  not  by  a  minister  or  other  authorized  individual  such  organi¬ 
zation  must  designate  some  person  to  certify  that  the  marriage 
was  performed  by  the  religious  body  according  to  its  regulations 
and  customs  and  that  at  least  one  of  the  parties  thereto  is  a 
member  of  such  organization. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Klaffenbach. 


JOHN  C.  DANPORTH 
Attorney  General 


CRIMINAL  COSTS:  An  Information  which  alleges  that 

COMPTROLLER;  the  defendant  did:  "willfully, 

unlawfully,  feloniously  and  with 
malice  aforethought”,  but  does  not 
contain  the  phrase  "on  purpose"  is  insufficient  to  charge  a 
violation  of  Section  559.180  RSMo  1959  and  the  State  of  Missouri 
is  not  liable  for  payment  of  the  costs  in  such  a  case. 


OPINION  NO.  331 


May  26,  1970 


Honorable  G.  William  Weler 
Prosecuting  Attorney 
Jefferson  County 
P.  0.  Box  2k6 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 

This  is  ,in  response  to  your  letter  of  May  6,  1970,  asking 
for  an  opinion  on  a  question  which  was  presented  in  your  letter 
as  follows: 

"The  question  we  have  is  whether  the 
term  *on  purpose'  is  necessary  in  order 
that  the  State  pay  the  cost,  even  though 
the  terms  'willfully,  unlawfully,  feloniously 
and  with  malice  aforethought'  were  used  in 
the  Information;  and  further,  that  the 
Statute  referred  to  in  the  Information 
was  Section  559.180,  which  range  of  punish¬ 
ment  for  said  Statute  is  not  less  than  2 
years  in  the  Department  of  Corrections. 

Under  Section  550.0^0,  it  would  appear 
that  the  State  of  Missouri,  rather  than 
the  County  of  Jefferson,  should  pay  the 
cost  in  this  case." 

Section  559.180,  RSMo  1959,  provides: 

"Every  person  who  shall,  on  purpose  and  of 
malice  aforethought,  shoot  at  or  stab 
another,  or  assault  or  beat  another  with 
a  deadly  weapon,  or  by  any  other  means 
or  force  likely  to  produce  death  or  great 
bodily  harm,  with  Intent  to  kill,  malm, 
ravish  or  rob  such  person,  .  .  .  shall  be 
punished  by  imprisonment  in  the  penitentiary 
not  less  than  two  years." 
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You  further  advised  us  that  the  fee  bill,  properly  executed, 
was  transmitted  to  the  Office  of  the  Comptroller  and  was  rejected 
by  that  Office  on  the  grounds  that  the  phrase  "on  purpose"  was 
not  contained  In  the  Information  and  In  support  of  that  position, 
the  Comptroller's  Office  relied  upon  the  opinion  of  this  Office 
addressed  to  the  Honorable  Forest  Smith,  March  8,  19^0,  Opinion 
No.  83,  (a  copy  of  which  is  enclosed).  The  19^0  opinion  dealt 
with  the  distinction  between  Section  401^1,  RSMo  1929  (predecessor 
to  Section  559.180)  and  Section  ^015,  RSMo  1929  (predecessor  to 
559.190). 

The  present  559.190,  RSMo  1959,  provides: 

"Every  person  who  shall  be  convicted  of  an 
assault  with  intent  to  kill,  or  to  do  great 
bodily  harm,  or  to  cormilt  any  robbery,.  .  . 
the  punishment  for  which  assault  Is  not 
hereinbefore  prescribed,  shall  be  punished 
by  Imprisonment  In  the  penitentiary  not 
exceeding  five  years,  or  In  the  county  Jail 
not  less  than  six  months,  or  by  a  fine 
not  less  than  one  hundred  dollars  and  imprison¬ 
ment  In  the  county  Jail  not  less  than  three 
months,  or  by  a  fine  of  not  less  than  one 
hundred  dollars." 

The  author  of  the  19^0  opinion  describes  the  relationship 
between  Sections  559.180  and  559.190  as  follows: 

"The  distinction  between  Section  401^,  supra, 
and  Section  4015,  supra.  Is  the  fact  that 
Section  4015  does  not  Include  the  words  'on 
purpose  and  of  malice  aforethought'  and  the 
punishment  in  Section  4015  can  be  as  low  as 
a  fine  of  one  hundred  dollars.  Under  Section 

4014,  supra,  according  to  our  previous 
opinions  rendered  to  you,  the  state  would  be 
liable  for  the  costs.  Also,  under  Section 

4015,  supra,  according  to  our  previous  opinions 
rendered  to  you.  In  case  of  an  acquittal  of  the 
defendant,  the  county  would  be  liable  for  the 
costs ." 

In  the  conclusion,  the  writer  of  that  opinion  stated: 

".  .  .  It  Is  the  opinion  of  this 
department  that  the  Information  under 
Section  40l4  RSMo  1929,  should  contain 
the  words  'on  purpose  and  of  malice 
aforethought'.  ..." 
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The  question  here.  Is  whether  the  terms  "willfully, 
unlawfully,  feloniously  and  with  malice  aforethought"  are 
the  equivalent  to  the  phrase:  ".  .  .on  purpose  and  of 
malice  aforethought". 

The  precise  question  raised  by  the  opinion  request  was 
presented  In  State  v.  McDonald,  67  13  (1877)  •  The  court 

stated  that  It  v/as  evidently  the  Intention  of  the  pleader  to 
frame  the  Indictment  under  Section  29,  Vol.  1,  Wag.  Mo.  Stat., 

1872  (predecessor  to  Section  559.180).  Section  29  provided: 

"Every  person  who  shall  on  purpose, 
and  of  malice  aforethought.  ..." 

The  court  stated: 

".  .  .he  omitted  to  charge  that  the 
assault  was  made  'on  purpose'  and  It 
has  so  often  been  held  by  the  court 
that  an  Indictment  Is  not  good  under 
that  section  If  those  words  are  omitted, 
that  It  must  be  regarded  as  definitely 
settled.  .  .  ."  loc.  clt.  67  Mo.  13,  I6. 

In  discussing  the  Indictment  the  court  stated: 

"...  The  Indictment  charged  'that 
Henry  McDonald,  .  .  .  did  willfully, 
unlawfully,  feloniously  and  of  his 
malice  aforethought,  .  .  .  ." 

The  court  concluded  that  the  defendant  was  properly  charged 
under  the  predecessor  to  559.190. 

Although  the  necessity  of  the  phrase  "on  purpose"  has  not 
been  specifically  raised  subsequent  to  the  McDonald  case,  that 
case  has  been  cited  with  approval  on  a  number  of  occasions. 

State  V.  Sevier,  83  S.W.2d  58I  (Mo.  S.Ct.,  In  Banc,  1935);  State 
V.  Poster,  220  S.W.  958,  959  (Mo.  S.Ct.  1920)  and  State  v.  Ostman, 
1^6  S.W.  961  (St.L.Ct.App. ,  1910). 

It  Is  the  conclusion  of  this  office  that  the  phrase  "on 
purpose"  Is  necessary  to  charge  an  assault  under  559.180. 

In  determining  whether  the  state  Is  liable  for  costs  under 
Section  550.040,  the  allegations  contained  In  the  Indictment  are 
controlling.  In  State  ex  rel.  Tlmberman,  Sheriff  v.  Hackman, 

State  Auditor,  257  S.W.  457,  458  (Mo. S.Ct.,  In  Banc,  19^4)  the 
court  stated: 
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.  .  In  such  a  case  it  cannot  be  v;ell 
said  that  the  charpce  In  the  information 
is  not  the  basis  for  fixin<3  the  liability 
o^  the  state.  The  statute  [Section  550.040] 
is  speaklnp;  of  certain  offenses,  and  says, 
if  the  defendant  is  acquitted  o^  such 
offenses,  then  the  state  shall  pay  the 
costs.  It  (the  statute)  says  nothing 
about  what  might  occur  during  the  trial. 

It  is  dealing  with  the  Issues  made  by 
the  pleadings.  ..."  loc.  clt.  257  S.V/. 

457,  458. 


CONCLUSION 


It  is  the  opinion  of  this  o**flce  that  an  information  vfhlch 
alleges  that  the  defendant  did:  "willfully,  unlawfully,  feloni¬ 
ously  and  with  malice  aforethought",  but  does  not  contain  the 
phrase  "on  purpose"  is  insufficient  to  charge  a  violation  o'* 
Section  559.180  RSMo  1959  and  the  State  of  Missouri  is  not  liable 
for  payment  of  the  costs  in  such  a  case. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prenared 
by  my  assistant,  John  C.  Craft. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 

Enclosure;  Op.  No.  83 

3-8-40,  Smith 
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SOIL  AMD  WATER  COMMISSION:  When  the  governing  body  of  a 

COUNTY  COURTS:  watershed  subdistrict  levies 

TAXATION:  a  tax  pursuant  to  Sections 

278.240  and  278. 25O,  RSMo 

Supp.  1967 >  and  certifies  the  levy  to  the  county  court,  the  covinty 
court  and  appropriate  county  officials  must  levy  and  collect  the  tax. 


June  8,  1970 


Honorable  Lee  £.  Norbury 
Executive  Secretary 
Missouri  State  Soil  and  Water 
Districts  Commission 
705  Hitt,  University  of  Missouri 
Columbia,  Missouri  6520I 

Dear  Mr.  Norbury: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office,  which  request  reads  as  follows: 

"Section  278.250  RSMo  provides  authority  for 
Watershed  Subdistricts  to  levy  certain  taxes. 

"In  1969  the  Pike  Creek  Watershed  Subdistrict 
certified  the  organization  tax  (provided  in 
paragraph  1)  to  the  County  Courts  of  Shannon 
and  Carter  Coxinties.  Subsequently,  these 
bodies  refused  to  carry  through  the  levy  re¬ 
quested.  Again  in  1970  the  procedure  has 
been  repeated  and  again  these  Courts  refuse 
to  comply. 

"We  would  like  an  opinion  as  to  the  authority 
of  the  Coxinty  Courts  and  other  county  officials 
in  refusing  to  comply  with  the  provisions  of 
this  statute." 

Watershed  subdistricts  are  authorized  by  Sections  278.160 
through  278.300,  RSMo,  and  are  run  by  a  governing  body  provided  for 
by  Section  278.240,  RSMo  Supp.  1967,  One  of  the  powers  of  the 
governing  body  is  to  levy  an  annual  tax  as  follows: 

"(4)  To  levy  an  annual  tax  and  organization 
tax  on  the  real  property  within  the  subdis¬ 
trict  subject  to  the  limitations  provided  in 
section  278.250  for  payment  of  the  costs  for 
carrying  out  any  authorized  purpose  of  such 
subdistrict;"  Section  278.245,  RSMo  Supp.  I967. 
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Section  276.230,  RSMo  Supp.  1967*  reads  in  part  as  follows: 

"1.  In  order  to  facilitate  the  preliaiinary  work 
of  the  subdistrict  the  governing  body  of  the 
subdistrict  may  levy  aji  organization  tax  of 
not  to  exceed  forty  cents  per  one  hundred 
dollars  of  assessed  valuation  of  all  real  es¬ 
tate  within  the  subdistrict,  the  proceeds  of 
which  may  be  used  for  organization  euid  adminis¬ 
tration  expenses  of  the  subdistrict,  the  acqui¬ 
sition  of  real  and  personal  property,  including 
easements  for  rights-of-way,  necessary  to  carry 
out  the  purposes  of  the  subdistrict.  This  levy 
may  be  made  one  time  only.  The  organization  tax 
may  be  Imposed  as  provided  for  in  subsections  4 
and  3. 


«  «  * 

”4.  The  governing  body  shall  make  the  necessary 
levy  on  the  assessed  valuation  of  all  real  es¬ 
tate  within  the  boundaries  of  the  subdistrict 
to  raise  the  needed  amounts,  but  in  no  event 
shall  the  levy  exceed  forty  cents  on  each  one 
hundred  dollars  of  assessed  valuation  per  annvun 
and,  on  or  before  the  first  day  of  September  of 
each  year,  shall  certify  the  rate  of  levy  to  the 
county  court  of  the  county  or  counties  within 
which  the  subdistrict  is  located  with  directions 
that  at  the  time  and  in  the  same  manner  required 
by  law  for  the  levy  of  taxes  for  co\inty  purposes 
the  covinty  court  shall  levy  a  tax  at  the  rate  so 
fixed  and  determined  upon  the  assessed  valuation 
of  all  real  estate  within  the  subdistrict,  in 
addition  to  such  other  taxes  as  are  levied  by 
the  county  court. 

"3*  The  body  having  authority  to  levy  taxes 
within  the  county  shall  levy  the  taxes  provided 
in  this  law,  and  all  officials  charged  with  the 
duty  of  collecting  taxes  shall  collect  the  taxes 
at  the  time  and  in  the  form  and  manner  and  with 
like  interest  and  penalties  as  other  taxes  are 
collected;  computation  shall  be  made  on  the 
regular  tax  bills,  and  when  collected  shall  pay 
the  same  to  the  subdistrict  ordering  its  levy 
and  collection  or  entitled  to  the  same,  and  the 
payment  of  such  collections  shall  be  made  monthly 
to  the  treasurer  of  the  subdistrict.  The  pro¬ 
ceeds  shall  be  kept  in  a  separate  account  by  the 
treasurer  of  the  subdistrict  and  identified  by 
the  official  name  of  the  subdistrict  in  which 
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the  levy  wae  made.  Expenditures  from  the  fund 
shall  be  made  on  requisition  of  the  chairman 
auid  secretary  of  the  governing  body  of  the 
subdistrict. " 

Thus,  the  statutes  are  clear  and  specifically  authorize  the 
governing  body  of  a  watershed  subdlstrlct  to  levy  a  tax.  When 
this  levy  is  certified  to  the  county  court  of  the  counties  where 
the  district  Is  located  It  Is  the  duty  of  the  county  court  to 
levy  the  tax  at  the  rate  fixed  and  It  Is  likewise  the  duty  of  the 
appropriate  county  officials  to  collect  the  taxes.  These  duties 
are  not  discretionary  but  are  ministerial  and  the  county  officials 
must  conform  to  the  statute,  subject  to  mandamus  if  they  refuse. 

See  State  ex  rel.  State  Tax  Commission  v.  Briscoe,  Mo. Banc,  431 
S.W.  2d  1  (1970).  In  such  case  the  Supreme  Court  of  Missouri  said, 
I.C.5*  in  reference  to  the  case  of  State  ex  rel  Thompson  v.  Bethards, 
9  S.W. 2d  603: 

"  *  *  ♦  The  court  held  at  9  S.W. 2d  I.C.606, 

'  *  *  ♦  the  clerk  of  the  county  court  has 
a  duty  to  perform  the  orders  of  the  state 
board  of  equalization,  direct  and  positive, 
and  it  may  compel  him  to  perform  such  orders 
if  necessity  requires.'  Accord:  First  Trust 
Co.  of  St.  Joseph  V.  Wells,  324  M0.306,  23 
S.W. 2d  108;  State  ex  rel  Thompson  v.  Jones, 
banc,  328  Mo. 267,  4l  S.W. 2d  393." 

The  court  further  said,  l.c.3: 

"The  county  clerk  must  perform  the  ministerial 
duties  enjoined  upon  him  by  law  and  must  extend 
and  compute  the  taxes  on  the  valuations  set  by 
the  state  tax  commission.  *  «  *  " 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  when  the  governing  body 
of  a  watershed  subdlstrlct  levies  a  tax  pursuant  to  Sections 
278.240  and  278.250,  RSMo  Supp.  19^7 »  and  certifies  the  levy  to 
the  county  court,  the  county  court  and  appropriate  county  officials 
must  levy  and  collect  the  tax. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  Walter  W.  Nowotny,  Jr. 


Yours  very  truly, 

JOHN  C.  DAMFORTH 
Attorney  Oeneral 


-  3 


METROPOLITAN  SEWER  DISTRICT:  The  Metropolitan  St.  Louis  Sewer 

District  has  authority  to  spend 
money  for  planning  and  surveys 
outside  its  boundaries. 


OPINION  NO.  333 


May  28,  1970 


Honorable  Thomas  A.  Walsh 
State  Representative 
1820  A  Warren  Street 
St.  Louis,  Missouri  63106 

Dear  Representative  Walsh: 

This  opinion  is  in  answer  to  your  question  concerning  the 
Metropolitan  St.  Louis  Sewer  District  in  which  you  asked: 

”ls  the  expenditure  of  metropolitan  sewer 
district  funds  for  purposes  outside  the 
district  authorized  by  law?" 

Your  letter  further  indicates  that  you  are  concerned  princi¬ 
pally  with  the  expenditure  of  sewer  district  funds  for  planning 
outside  the  boundaries  of  the  District. 

It  is  also  our  understanding  that  two  direct  questions  are 
involved  in  this  inquiry;  i.e.,  whether  the  Metropolitan  St.  Louis 
Sewer  District  can  participate  with  St.  Louis  County  and  the  Federal 
Water  Pollution  Control  Commission  in  the  costs  of  making  studies 
of  the  collection  of  sewage  within  the  Grand  Glaize  Watershed  of 
which  the  Sugar  Creek  Watershed  is  a  tributary  part,  and  the  car¬ 
riage  of  such  sewage  to  the  Meramec  River,  and  also  a  study  of  the 
proper  method  of  collecting  and  treating  sewage  in  St.  Louis  County 
outside  of  the  district  on  a  watershed  basis,  so  that  the  board 
of  trustees  can  determine  whether  to  approve  annexation  of  the 
remainder  or  a  portion  of  the  remainder  of  the  county  to  the  dis¬ 
trict. 

The  Metropolitan  St.  Louis  Sewer  District  was  established 
under  the  provisions  of  Section  30  of  Article  VI  of  the  Missouri 
Constitution.  The  Plan  for  the  district  was  submitted  to  the 
voters  of  St.  Louis  and  St.  Louis  County  at  a  special  election 
February  9>  and  was  accordingly  approved.  Subsequently  the 

Missouri  Supreme  Court  upheld  the  validity  of  the  Plan  in  State  v. 
Metropolitan  St.  Louis  Sewer  District,  275  S.W.2d  225  (En  banc 
1955). 
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The  sections  that  we  hereafter  refer  to  are  sections  of  the 
Plan  which,  with  respect  to  the  District,  are  legislative  in  character. 

The  boundaries  of  the  District,  Section  2.010,  may  be  extended 
by  petition  of  the  area  landowners,  approval  of  the  Board,  and  by 
vote  if  required.  Section  2.020. 

Section  3*020  provides  for  broad  powers  for  the  District  and 
expressly  states  that  the  enumeration  of  powers  in  the  Plan  does 
not  operate  to  restrict  the  meaning  of  the  general  grant  of  powers 
or  to  exclude  other  powers  comprehended  within  the  general  grant. 

Among  other  things,  the  District  has  the  power  under  Section  3*020 
of  the  Plan: 

”(7)  To  contract  with  municipalities,  dis¬ 
tricts,  other  public  agencies,  individuals, 
or  private  corporations,  or  any  of  them 
whether  within  or  without  the  District,  for 
the  construction,  use,  or  maintenance  of  com¬ 
mon  or  joint  sewage,  drainage,  outlets,  and 
disposal  plants,  or  for  the  performance  of 
any  service  required  by  this  District. 

"(8)  To  contract  with,  and  thereunder  to  per¬ 
mit  municipalities,  districts,  other  public 
agencies,  individuals,  or  private  corporations, 
or  any  of  them  whether  within  or  without  the 
District,  to  connect  with  and  use  the  facili¬ 
ties  of  the  District.  .  . 

"(9)  To  enter  into  and  perform  contracts 
whether  long  term  or  short  term,  with  any 
establishment,  whether  within  or  without  the 
District,  for  the  provision  and  operation  by 
the  District  of  sewerage  facilities  to  evade 
or  reduce  the  pollution  of  waters  caused  by 
discharges  of  wastes  by  such  establishment, 
and  the  payment  periodically  by  such  estab¬ 
lishment  to  the  District  of  amounts  at  suf¬ 
ficient  to  compensate  the  District  for  the 
costs  of  providing  (including  payment  of 
principal  and  interest  charges,  if  any)  and 
operating  and  maintaining  the  sewerage  faci¬ 
lities  serving  such  establishment. 

"(10)  To  enter  into  negotiations  with  the 
Federal  Government  and  the  State  of  Missouri 
and  other  states  and  political  subdivisions 
thereof,  or  the  agencies  of  any  of  them,  and 
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apply  for  and  obtain  from  any  of  them,  any 
and  all  assistance  and  grants-in-aid  that  may 
be  available. 


*  * 

”(l8)  To  enter  on  any  lands,  waters,  and 
premises  for  the  purposes  of  making  surveys, 
soundings,  and  examinations. 

"(19)  To  approve,  revise,  or  reject  the  plans 
and  designs  of  all  out-fall  sewers,  trunks, 
mains,  submains,  interceptors,  lateral  sewers, 
outlets  for  sewerage,  storm  water  drains, 
pumping  and  ventilating  stations,  and  dis¬ 
posal  and  treatment  plants  and  works  proposed 
to  be  constructed,  altered,  or  reconstructed 
by  any  other  person  or  corporation,  private 
or  public,  in  the  District." 

It  is  our  view  that  the  District  must  have  the  right  to  make 
plans  and  carry  on  surveys  outside  of  the  limits  of  the  District 
in  order  that  the  Board  and  the  public  be  fully  informed  and  also 
for  effective,  comprehensive  planning.  For  example,  we  understand 
that  the  Sugar  Creek  Watershed  is  within  the  District  and  that 
only  a  part  of  Grand  Glaize  Watershed  is  within  the  District,  and 
that  as  land  development  continues,  enlargement  and  improvement  of 
the  present  treatment  plant  will  become  necessary  unless  an  alter¬ 
native  method  of  sewage  disposal  is  determined.  Although  the 
remainder  of  the  Grand  Glaize  Watershed  is  outside  of  the  District, 
it  is  our  view  that  the  Board  has  the  authority  to  make  studies 
of  the  advisability  of  contracting  with  private  or  public  facili¬ 
ties  with  respect  to  that  watershed.  Similarly,  in  our  view,  the 
Board  has  authority  to  expend  District  money  to  plan  for  and 
determine  the  feasibility  of  expansion  by  extension  of  district 
limits . 


CONCLUSION 


It  is  the  conclusion  of  this  office  that  the  Metropolitan 
St.  Louis  Sewer  District  has  authority  to  spend  money  for  planning 
and  surveys  outside  its  boundaries  when  the  planning  and  surveys 
are  necessary  to  the  function  of  the  District  and  the  exercise 
of  any  of  its  powers. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C .Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 
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ASSESSMENT  OP  REAL  PROPERTY:  An  assessor  cannot  assess  real  pro- 

ASSESSORS:  perty  In  subsequent  years  for  any 

REAL  PROPERTY:  prior  year  In  which  such  real  estate 

TAXATION:  was  assessed  even  though  the  assessor 

was  not  aware  of  the  fact  that  Im¬ 
provements  were  on  such  land  on  January  1  of  the  prior  year  when  the 
land  and  the  Improvements  were  owned  by  the  same  person  as  of  January 
1  of  the  prior  year. 


OPINION  WO.  33^ 


July  31,  1970 


Mr.  Jim  Tom  Reid 

County  Counselor 

Jackson  County 

Suite  202  Court  House 

Kansas  City,  Missouri  64l06 


Dear  Mr.  Reid: 

This  is  in  response  to  your  request  for  an  opinion  on  the 
following  questions: 

”1)  Where  a  tax  bill  based  upon  an  assessment 
of  land  only,  has  been  Issued  and  paid  in  a 
particular  year,  may  an  assessment  be  made 
for  that  particular  year  in  a  subsequent  year 
when  it  is  discovered  that  in  actuality  im¬ 
provements  were  located  upon  that  land  as  of 
January  1  of  the  particular  year? 

"2)  If  such  a  corrective  assessment  can  be  so 
made  in  a  subsequent  year  for  such  prior  year, 
can  the  County  Collector  legally  enforce  col¬ 
lection  procedures  toward  collection  of  the 
amount  of  the  Increased  tax  resulting  from  the 
Increased  assessment  when  the  original  prior 
year’s  assessment  and  bill  has  been  paid  in 
full?" 


We  assume  that  the  question  relates  to  assessment  of  land  and 
improvements  under  single  ownership,  sind  not  separate  assessments 
of  land  and  Improvements  to  different  owners. 

The  statutes  applicable  to  your  questions  are: 

"The  following  words,  terms  and  phrases  when 
used  In  laws  governing  taxation  and  revenue  In 
the  state  of  Missouri  shall  have  the  meeinlngs 
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ascribed  to  them  In  this  section,  except  when 
the  context  clearly  Indicates  a  different 
meaning: 


«  •  « 

"(2)  ’Real  property’  Includes  land  Itself, 
whether  laid  out  In  town  lots  or  otherwise, 
and  all  growing  crops,  buildings,  structures, 
improvements  aind  fixtures  of  whatever  kind 
thereon,  and  all  rights  and  privileges  be¬ 
longing  or  appertaining  thereto;"  (Section 
137.010,  RSMo) 

"If  by  any  means  any  tract  of  land  or  town  lot 
shall  be  omitted  in  the  assessment  of  any  year 
or  series  of  years,  and  not  out  upon  the  as¬ 
sessor’s  book,  the  same,  when  discovered,  shall 
be  assessed  by  the  assessor  for  the  time  being, 
and  placed  upon  his  book  before  the  same  Is 
returned  to  the  court,  with  all  arrearages  of 
tax  which  ought  to  have  been  assessed  and  paid 
in  former  years  charged  thereon."  (Section 
137.165,  RSMo) 

The  accepted  rule  is  that  the  power  to  levy  Euid  collect  taxes 
must  be  based  upon  clear  statutory  authority. 

"...  The  decision  [Carter  Carburetor  Corpora¬ 
tion  V.  City  of  St.  Louis,  356  Mo.  6^<6,  203 
S.W.2d  ^38]  was  bottomed  on  the  principle,  which 
continues  to  be  our  guide,  that  the  power  to 
tax  is  an  extraordinary  one  and  must  be  based 
on  specific  or  clearly  Implied  authority.  ..." 

(State  ex  rel.  Agard  v.  Rlederer,  ^^8  S.W.2d 
577,  579  (Mo.  en  banc  1969)) 

"Real  property"  is  defined  by  Section  137.010(2),  RSMo,  to  In¬ 
clude  both  land  and  any  buildings,  structures.  Improvements  and 
fixtures  of  whatever  kind  thereon.  Section  137.165,  RSMo,  gives 
the  assessor  the  authority  to  assess  at  anytime  "...  any  tract 
of  land  or  town  lot  ..."  that  has  been  "omitted"  from  assess¬ 
ment  In  former  years.  Section  137.165,  RSMo,  has  existed  without 
appreciable  change  since  1835  (L.  1835,  p.  53^,  §25).  Prior  to 
19^9,  present  Section  137.010,  RSMo,  provided  In  part: 

"The  term  ’real  property,’  ’real  estate,’  ’land’ 
or  ’lot’  wherever  used  In  this  chapter,  shall 
be  held  to  mean  and  Include  not  only  the  land 
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itself,  whether  laid  out  in  town  or  city  lots 
or  otherwise,  with  all  thlnr^s  contained  therein, 
but  also  all  buildlnn;s,  structures  and  Imorove- 
ments  and  other  permanent  fixtures,  of  whatso¬ 
ever  kind  thereon,  ..."  (Section  11211,  RSMo 
1939) 

The  legislature  in  19^5  (L.  19^15,  p.  1799,  53)  and  in  19^9 
(Senate  Bill  No.  1021,  19^9)  enacted  the  present  version  of  Section 
137.010,  RSMo.  With  this  change  in  Section  137.010,  RSMo,  v;e  think 
it  even  clearer  that  the  legislature  has  only  authorized  assessors 
to  make  subseouent  assessments  of  omitted  "tracts  of  land."  Since 
the  assessment  of  any  tract  of  land  or  a  tovm  lot  includes  the  value 
of  the  buildings  thereon  when  both  are  owned  by  the  same  person, 
the  entire  tract  of  land  including  buildings  thereon  was  assessed 
in  prior  years  and  cannot  be  construed  to  be  a  tract  of  land  or 
town  lot  which  was  omitted  in  the  assessment  of  such  orlor  year. 
(Section  137.165,  RSMo). 

Because  of  this  view  we  take  o*'  your  first  question,  it  is  not 
necessary  to  answer  your  second  question. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  an  assessor  cannot 
assess  real  property  in  subsequent  years  for  any  prior  year  in 
which  such  real  estate  was  assessed  even  though  the  assessor  vias 
not  aware  of  the  fact  that  improvements  were  on  such  land  on 
January  1  of  the  prior  year  vihen  the  land  and  the  improvements 
were  owned  by  the  same  person  as  of  January  1  of  the  prior  year. 

The  foregoing  opinion,  which  I  hereby  aoprove,  was  preoared 
by  Assistant,  Louren  R.  V/ood. 


Yours  very  truly. 


JOHN  C 


e 

DANFORTH 


Attorney  Ceneral 
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Answer  by  letter-Wood 


September  l6,  1970 


OPINION  LaTTCR  NO.  33^ A 


Mr.  Jim  T,  Reid 

County  Coui^elor 

Jackson  County 

Suite  2Q2t  Court  House 

Kansas  City,  Missouri  6i<10C 


Dear  Mr.  Reiii: 

You  have  re^iuceteci  a  clarification  of  our  Opinion  No.  33*<  of 
1970  on  the  subject  of  assessments  of  improved  real  property  with 
the  following  questions: 

"1.  Where  a  property  has  been  correctly  assess¬ 
ed  as  axi  itiiprovcd  property  in  previous  years 
and  where  because  of  clerical  and  or  data 
processiUb  error  the  assessed  value  of  tlxe 
iDiprovement  is  stricken  from  the  total 
assessed  value,  is  it  permissible  to  pro¬ 
ceed  with  the  issuai^xe  of  an  additloxial 
bill  for  the  improvement  only  for  the 
escaping  year  even  though  a  tax  bill  for 
land  only  had  been  Issued  axid  paiu  by  the 
property  owner? 

"2»  Where  an  iniprovement  has  been  plckeo  up 
and  the  owner  of  the  property  has  been 
furnished  with  a  proper  Raise  Notice  pro¬ 
viding  for  appeal  if  he  feels  aggrieved 
and  where  no  such  appeal  was  inade  but 
there  was  clerical  and  or  data  processing 
error  the  Improvement  raise  was  not  added 
to  the  data  processing  record,  can  the 
bill  be  Issued  subsequently  for  the  in.- 
provewent  only  for  the  year  of  escape?" 

We  assume  that  your  questions  refer  to  clerical  or  data  pro¬ 
cessing  errors  occurring,  within  the  assessor's  office,  and  with 
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this  assumption,  we  see  no  reason  to  depart  from  the  result  reached 
in  our  earlier  opinion.  In  both  situations  described  in  your  ques¬ 
tions  as  set  out  above,  the  assessment  of  real  property  by  the  as¬ 
sessor  for  a  particular  tax  year  has  been  completed  and  the  assessor's 
book  delivered  to  the  county  court  as  provided  in  Section  137.245, 
RSMo.  The  assessor  thereafter  has  no  power  to  change  this  assessment. 

"...  Also,  the  assessor  is  required  to  make 
out  and  return  to  the  county  court,  by  January 
2d,  [now  May  31]  a  verified  copy  of  his  asses¬ 
sor's  book  (section  98OO  .  .  .  )  [now  Section 
137.245,  RSMo];  and  the  return  of  this  book  to 
the  county  clerk's  office  completes  the  assess¬ 
ment  and  terminates  his  jurisdiction.  ..." 

(Wymore  v.  Markway,  89  S.W.2d  9,  13  (Mo.  1935)) 

The  Supreme  Court  of  Missouri  has  held  that  a  county  clerk 
cannot  Increase  the  assessor's  valuation  of  land  following  the  an¬ 
nual  delivery  of  the  assessor's  book  to  the  county  court  because 
the  county  clerk  had  no  such  authority  conferred  upon  him  by  law. 
(State  ex  rel.  Teare  v.  Dungan,  177  S.W.  604,  609  (Mo.  1915)).  By 
the  same  token,  we  are  unaware  of  any  authority  conferred  by  law 
upon  the  assessor  to  increase  his  own  assessments  following  the 
statutorily  required  delivery  of  the  assessor's  book  to  the  county 
court.  The  County  Board  of  Equalization  (Section  I38.IOO,  RSMo) 
and  the  State  Tax  Commission  (Sections  I3B.38O  and  13o.460,  RSMo) 
may  have  such  authority,  but  tnis  authority  must  ue  exercised  during 
the  particular  tax  year.  Your  Questions  appear  to  relate  to  errors 
discovered  in  a  subsequent  year,  and  in  that  circumstance,  we  do 
not  believe  tne  assessment  can  be  increased  by  any  officer  or  body. 

Yours  very  truly, 


JOHN  C.  DANPORTH 
Attorney  General 
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FIRE  PROTECTION  A  fire  protection  district  may  be  formed 

DISTRICTS:  in  a  third  class  county  under  Chapter 

321,  RSMo  as  amended.  A  fire  protection 
district  cannot  be  formed  to  encompass 
an  area  or  territory  in  more  than  one 
county . 


OPINION  NO.  335 

July  1,  1970 


Honorable  John  E.  Parrish 
Prosecuting  Attorney 
Camden  County  Court  House 
Camdenton,  Missouri  65020 

Dear  Mr.  Parrish: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  follows : 

"(1)  Can  a  Fire  Protection  District 
under  Chapter  321,  RSMo,  be  formed 
in  a  third  class  county? 

”(2)  Can  a  Fire  Protection  District 
be  formed  encompassing  an  area  within 
more  than  one  county  and,  if  so,  in 
what  county  is  the  petition  for  organ¬ 
ization  of  a  district  filed?" 

The  establishment  and  maintenance  of  fire  protection  districts 
is  covered  under  Chapter  321,  RSMo. 

Sections  321.510  to  and  including  321.715,  RSMo,  which  applied 
to  the  formation  and  maintenance  of  fire  protection  districts  in  class 
two,  three  and  four  counties,  were  repealed  by  Senate  Committee  Sub¬ 
stitute  for  House  Bill  No.  322,  Seventy-fifth  General  Assembly,  here¬ 
inafter  referred  to  as  House  Bill  322.  Under  these  statutes,  a  fire 
protection  district  could  be  wholly  within  a  county  or  in  two  or  more 
counties,  but  had  to  consist  of  contiguous  tracts  or  parcels  of  pro¬ 
perty.  They  also  provided  that  the  circuit  court  in  the  county  in 
which  a  major  portion  of  the  area  was  located  had  authority  to  establish 
such  districts  and  retain  Jurisdiction  in  ainy  subsequent  action  in¬ 
volving  the  district.  They  further  provided  for  the  decree  of  incor¬ 
poration  to  be  filed  with  the  recorder  of  deeds  in  each  county.  They 
also  provided  for  the  tax  rate  to  be  certified  to  the  county  court  of 
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each  county  and  for  the  officers  to  levy  and  collect  taxes  in  the 
county  and  to  levy  amd  collect  the  taxes  for  such  district. 

Sections  321.010  to  and  including  Sections  321.^70,  RSMo  pro¬ 
vided  for  the  establishment  and  maintenance  of  fire  protection  dis¬ 
tricts  in  class  one  counties.  Section  321.010,  RSMo,  Supp.  1967, 
provided  such  district  must  be  wholly  within  a  county  of  class  one. 
House  Bill  No.  322  contains  a  new  section  known  as  321.010.  Under 
this  section  the  district  must  consist  of  contiguous  tracts  or  par¬ 
cels  of  property  and  may  Include  within  its  boundaries,  or  may  be 
contiguous  with,  any  city,  town  or  village.  The  provision  which 
required  the  territory  to  be  wholly  within  a  county  in  class  one, 
has  been  omitted. 

Section  321.020  as  reenacted  provides  that  the  circuit  court, 
"sitting  in  and  for  any  county  of  this  state"  or  any  Judge  in  vacation 
may,  as  provided  in  this  chapter,  establish  fire  protection  districts. 
Section  321.080  as  reenacted  provides  that  the  circuit  court,  "in  and 
for  the  county  in  which  the  petition  for  the  organization  of  the 
district  has  been  filed  shall  thereafter  maintain  and  have  original 
and  exclusive  Jurisdiction  over  all  matters  connected  with  or  af¬ 
fected  by  said  district."  Section  321.030  RSMo  provides  that  or¬ 
ganization  of  a  district  shall  be  initiated  by  a  petition  filed  in 
the  office  of  the  circuit  clerk  in  the  county  in  which  the  real  pro¬ 
perty  in  the  proposed  district  is  situated. 

Section  321.625,  RSMo  which  was  repealed,  provided  for  the 
board  of  directors,  on  or  before  the  15th  day  of  May  each  year, 
to  certify  the  rate  of  levy,  "to  the  county  courts  of  the  counties 
within  which  the  district  is  located."  This  section  was  not  re¬ 
enacted.  Section  321.250,  RSMo  provides  that  on  or  before  the 
15th  day  of  May,  the  director  shall  certify,  "to  the  county  court 
of  the  county  within  which  the  district  is  located"  a  rate  of  levy 
so  fixed  by  the  board.  Section  321.220,  as  reenacted,  provides  for 
the  prosecuting  attorney,  "for  the  county  in  which  the  fire  pro¬ 
tection  district  is  located"  to  prosecute  any  violations  of  this 
law.  It  further  provides  for  the  pensioning  of  the  members  of 
the  fire  department  by  a  vote  of  a  majority  of  the  voters  after 
a  notice  of  such  election  is  published  in  a  newspaper  of  general 
circulation,  "in  the  county  in  which  the  district  is  located." 

There  is  no  provision  in  House  Bill  No.  322  for  the  tax 
levy  to  be  certified  to  the  county  court  in  more  than  one  county 
or  for  the  collection  of  taxes  in  more  than  one  county.  Those 
provisions  were  in  the  statutes  that  were  repealed  and  have  been 
omitted  from  the  statutes  as  reenacted. 

A  fire  protection  district  organized  under  Chapter  321, 
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RSMo  is  a  political  subdivision.  Section  321.010,  RSMo.  Polit¬ 
ical  subdivisions  of  this  state  have  only  such  authority  as  It  Is 
expressly  granted  by  statute  In  express  words  and  such  authority 
as  Is  necessarily  fairly  Implied  as  essential  and  necessary  In  the 
performance  of  those  powers  and  authority  that  are  expressly 
granted.  Lancaster  v.  Atchison  County,  180  S.W.2d  706,  352  Mo. 
1039. 


In  ainswer  to  your  question  whether  a  fire  protection  dis¬ 
trict  can  be  formed  In  a  class  three  county.  It  Is  our  opinion 
that  the  provisions  of  House  Bill  No.  322,  as  enacted  by  the 
Seventy-fifth  General  Assembly,  1969 >  applies  to  all  counties  of 
the  state  and  that  a  fire  protection  district  may  be  established  In 
a  third  class  county . 

In  answer  to  your  question  whether  a  fire  protection  district 
can  be  formed  to  encompass  an  area  within  more  than  one  county,  it 
Is  our  opinion  that  a  fire  protection  district  cannot  be  formed  to 
Include  an  area  or  territory  In  more  than  one  county.  Those  pro¬ 
visions  of  the  statute  providing  for  fire  protection  districts  to 
Include  territory  In  more  than  one  county  were  repealed  and  there 
Is  no  statutory  authority  under  the  present  statutes  to  form  districts 
to  Include  territory  In  more  than  one  county.  Since  a  fire  protection 
district  has  only  such  authority  as  is  expressly  given  by  statute.  It 
is  our  opinion  that  a  fire  protection  district  cannot  be  formed  to 
Include  territory  In  more  than  one  county. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that: 

1.  A  fire  protection  district  may  be  formed  In  a  third  class 
county  under  Chapter  321,  RSMo  as  amended. 

2.  A  fire  protection  district  cannot  be  formed  to  encompass 
an  area  or  territory  In  more  than  one  county. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


Yours  verv^-teuly, 

JOHN  C.  DANFORTH 
Attorney  General 


-3- 


SCHOOLS:  1.  That  the  Governor  may  not  con- 

APPROPRIATIONS:  stitu tlonally  veto  an  appropriation 

CONSTITUTIONAL  LAW:  bill  for  free  public  schools.  ?. 

That  the  Governor  may  not  constitu¬ 
tionally  veto  any  portion  of  an  appropriation  bill  for  free  public 
schools.  3.  That  the  Governor  may  not  reduce  any  portion  of  an  ap¬ 
propriation  for  public  schools.  That  the  Governor,  at  his  din- 

cretlon,  may  constltiitlonally  control  by  allotment  or  other  means 
and  thereby  reduce  the  expenditure  of  funds  belov/  their  appropria¬ 
tions  only  when  the  actual  revenues  are  less  than  the  revenue  esti¬ 
mates  upon  v/hlch  the  aopropriations  were  based.  5.  The  phrase  "not 
reduce"  for  free  public  schools,  as  found  in  Article  TV,  Section  28, 
Constitution  of  Missouri,  19^5,  is  a  prohibition  af?:alnst  executive 
reduction  of  any  amount  appropriated  by  the  Lepilslature  to  free  oubllc 
schools.  6.  The  phrase  "revenue  estimates  upon  which  appropriations 
were  based"  refers  to  those  amounts  as  set  forth  in  the  budget  sub¬ 
mitted  to  the  General  Assembly,  except  in  those  instances  in  which 
the  General  Assembly  has  by  its  appropriation  bill,  set  forth  its 
estimate  of  revenues  for  the  period  durlnp;  which  the  appropriation 
was  made,  or,  if  not  specifically  stated  in  the  appropriation  bills, 
then  the  total  of  the  appropriations  as  passed  by  the  Legislature, 
would  represent  the  estlikated  revenue  upon  which  appropriations  v/ere 
based.  7.  That  the  Governor  may  control  the  expenditure  rates  ’with¬ 
out  beinp;  required  to  reduce  all  appropriations  by  a  pro  rata  per¬ 
centage. 

OPINION  NO.  3^0 
See  ADDENDUM  issued 
3 

May  22,  1970 


Honorable  V/arren  E.  Hearnes 
Governor,  State  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri  65101 

Dear  Governor  Hearnes: 

This  is  in  response  to  your  request  for  an  official  opinion  of 
this  office  with  respect  to  the  following  questions  presented  by 
you : 
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"1.  May  the  Governor  veto  an  appropriation  bill 
for  free  public  schools? 

"2.  May  he  veto  any  portion  thereof? 

"3.  May  the  Governor  reduce  any  portion  of  an 
appropriation  for  public  schools  without 
vetoing  that  portion? 
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"4.  May  the  Governor  control  by  allotment  and 
thereby  reduce  the  distribution  of  such 
funds? 

'*5.  Does  'not  reduce'  for  public  schools  refer 
only  to  not  t^oln^  below  the  constitutional 
requirement  of  one-fourth  of  general  revenue 
for  free  public  schools? 

"6.  Does  'revenue  estimates  upon  which  approprl- 
tlons  were  based'  refer  to  the  official  es¬ 
timates  presented  to  the  General  Assembly  by 
the  executive  budf^et  and  his  budget  staff  or 
perhaps  other  estimates? 

"7.  Does  control  of  expenditure  rates  apply  as 
to  any  single  appropriation  without  being 
required  to  reduce  other  appropriations  by 
the  SEune  percentage? 

"8.  If  the  Governor  Is  without  power  to  veto  an 

appropriation  to  schools  or  any  portion  there¬ 
of,  and  without  power  to  reduce  such  appro¬ 
priation  or  to  control  the  expenditure,  how 
then  would  he  comply  with  the  constitutional 
ban  on  deficit  spending  should  the  General 
Assembly  appropriate,  to  public  schools,  more 
money  than  exists  In  the  entire  general 
revenue  fund?" 

For  reasons  which  we  shall  develop  In  the  course  of  this  opin¬ 
ion,  we  conclude: 

1.  That  the  Governor  may  not  constitutionally  veto  an  appro¬ 
priation  bill  for  free  public  schools. 

2.  That  the  Governor  may  not  constitutionally  veto  any  portion 
of  an  appropriation  bill  for  free  public  schools. 

3.  That  the  Governor  may  not  reduce  any  portion  of  an  appro¬ 
priation  for  public  schools. 

That  the  Governor,  at  his  discretion,  may  constitutionally 
control  by  allotment  or  other  means  and  thereby  reduce  the  expendi¬ 
ture  of  funds  below  their  appropriations  only  when  the  actual  reve¬ 
nues  are  less  tham  the  revenue  estimates  upon  which  the  appropriations 
were  based. 

5.  The  phrase  "not  reduce"  for  free  public  schools,  as  found 
In  Article  IV,  Section  28,  Constitution  of  Missouri,  19^5,  Is  a 
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prohibition  against  executive  reduction  of  any  amount  apnropriated 
by  the  Legislature  to  free  public  schools. 

6.  The  phrase  "revenue  estimates  upon  which  anpropriatlons 
v;ere  based"  refers  to  those  amounts  as  set  forth  in  the  budget  sub¬ 
mitted  to  the  General  Assembly,  except  in  those  Instances  in  v/hlch 
the  General  Assembly  has  by  its  appropriation  bill,  set  forth  its 
estimate  of  revenues  for  the  period  during  which  the  aporoprlation 
was  made,  or,  if  not  specifically  stated  in  the  appropriation  bills, 
then  the  total  of  the  appropriations  as  passed  by  the  Legislature, 
would  represent  the  estimated  revenue  upon  which  appropriations 
were  based. 

7.  That  the  Governor  may  control  the  expenditure  rates  with¬ 
out  being  required  to  reduce  all  appropriations  by  a  pro  rata 
percentage . 

8.  Because  of  our  foregoing  conclusions  and  answers,  we  deem 
it  unnecessary  to  further  respond  to  your  eighth  question. 

As  previously  indicated,  we  have  concluded  that  the  Governor 
may  not  veto  an  appropriation  bill  for  free  public  schools.  Article 
IV,  Section  26,  Constitution  of  Missouri,  19^5. 

A  similar  prohibition  did  not  exist  in  the  Constitution  of 
1875.  Article  V,  Section  13  of  that  Constitution  provided: 

"If  any  bill  presented  to  the  Governor  contains 
several  items  of  appropriation  of  money,  he  may 
object  to  one  or  more  items  while  approving  other 
portions  of  the  bill.  In  such  case  he  shall 
append  to  the  bill,  at  the  time  of  signing  it, 
a  statement  of  the  items  to  which  he  objects, 
and  the  appropriations  so  objected  to  shall 
not  take  effect.  If  the  general  assembly  be 
in  session,  he  shall  transmit  to  the  House  in 
which  the  bill  originated  a  copy  of  such  state¬ 
ment,  and  the  items  objected  to  shall  be  sep¬ 
arately  reconsidered.  If  it  be  not  in  session, 
then  he  shall  transmit  the  same  within  thirty 
days  to  the  office  of  Secretary  of  State,  with 
his  approval  or  reasons  for  disapproval." 

Subsequently,  an  amendment  of  that  provision  was  proposed  by  initia¬ 
tive  petition.  At  the  general  election  of  November  8,  1932,  that 
constitutional  amendment  was  adopted.  Laws,  1933,  Page  480. 

"Constitutional  Amendment  No.  3.  Submitted  by 
initiative  petition.  —  Repealing  Section  13, 
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Article  5  and  adoptlnp;  a  new  Section  13,  in 
lieu  thereof.  An  amendment  providing  for  an 
itemized  executive  budget  of  estimated  revenue 
and  recommended  expenditures  to  be  submitted 
to  the  general  assembly  within  fifteen  days 
after  it  convenes,  and  permitting  the  Governor, 
except  In  the  case  of  appropriations  for  free 
public  school  purposes,  to  approve  some  Items 
In  an  appropriation  bill  and  object  to  others, 
and  providing  for  the  transmittal  thereof,  to¬ 
gether  with  his  reasons  for  disapproval  of  the 
rejected  Items,  to  the  House  In  which  the  bill 
originated,  if  It  be  In  session,  or  within 
thirty  days  to  the  office  of  the  Secretary  of 
State . 

"For  Constitutional  Amendment  No.  3,  931,^29; 
against,  213,667. 

•’The  full  text  of  this  constitutional  amendment, 
as  adopted  at  the  November  8,  1932,  election. 

Is  as  follov;s: 

"Section  1.  Repealing  and  reenacting  Section 
13,  Article  V,  — That  Section  13,  Article  V, 
of  the  Constitution  of  Missouri  Is  hereby  re¬ 
pealed,  and  a  new  section  adopted  In  lieu  there¬ 
of,  to  be  known  as  Section  13,  and  to  read  as 
follows: 

"Sec.  13.  Executive  budget  —  contents  —  sub¬ 
mission  to  legislature.  —  The  Governor  shall, 
not  later  than  fifteen  days  after  the  conven¬ 
ing  of  the  General  Assembly  In  each  biennial 
session,  submit  a  budget  showing  estimated 
available  revenues  of  the  state  for  the  ensuing 
biennium  and  recommending  a  complete  plan  of 
expenditures.  All  recommended  expenditures 
and  appropriations  shall  be  Itemized.  If  any 
bill  presented  to  the  Governor  contains  several 
Items  of  appropriation  of  money,  he  may  object 
to  one  or  more  items  or  portions  of  Items  while 
approving  other  portions  of  the  bill.  In  such 
case  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  Items,  or 
portions  of  Items,  to  which  he  objects,  and 
the  appropriations,  or  portions  thereof,  ob¬ 
jected  to  shall  not  take  effect.  If  the  Gene¬ 
ral  Assembly  be  In  session,  he  shall  transmit 
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to  the  house  In  v/hich  the  bill  orit^lnated  a 
copy  of  ouch  statement,  and  the  items  or  por¬ 
tions  thereof  objected  to  shall  be  separately 
reconsidered.  If  it  be  not  in  session,  then 
he  shall  transmit  the  same  within  thirty  days 
to  the  office  of  the  Secretary  of  State,  with 
his  approval  or  reasons  for  disapproval.  Pro¬ 
vided  ,  however,  nothing  herein  contained  shall 
be  construed  as  authorizing  the  Governor  to 
reduce  any  aopropriation  for  free  public  school 
purposes . " 

These  constitutional  provisions  evolved  as  our  present  consti¬ 
tutional  provision,  Article  IV,  Section  26,  which  provides  as  follows 

"The  governor  may  object  to  one  or  m.ore  items 
or  portions  of  items  of  appropriation  of  money 
in  any  bill  presented  to  him,  while  approving 
other  portions  of  the  bill.  On  signing  it  he 
shall  append  to  the  bill  a  statement  of  the 
items  or  portions  of  items  to  which  he  objects 
and  such  items  or  portions  shall  not  take  ef¬ 
fect.  If  the  general  assembly  be  in  session 
he  shall  transmit  to  the  house  in  which  the 
bill  originated  a  copy  of  the  statement,  and 
the  items  or  portions  objected  to  shall  be 
reconsidered  separately.  If  it  be  not  in  ses¬ 
sion  he  shall  transmit  the  bill  within  forty- 
five  days  to  the  office  of  the  secretary  o^ 
state  with  his  approval  or  reasons  for  disap¬ 
proval.  The  governor  shall  not  reduce  any  ap¬ 
propriation  for  free  public  schools,  or  for 
the  payment  of  principal  and  Interest  on  the 
public  debt . "  (Emphasis  ours ) . 

Our  conclusion  in  this  respect  is  supported  by  the  constitu¬ 
tional  debates.  We  should  note  that  at  the  time  of  the  adoption 
of  this  constitutional  provision,  that  the  legislature  had  histori¬ 
cally  appropriated  funds  for  free  public  schools  by  appropriation 
bills  which  authorized  payment  into  the  State  School  Moneys  ^und  a 
percentage  of  the  state  revenue.  Subsequently,  funds  for  free  pub¬ 
lic  schools  were  appropriated  by  bills  which  provided  for  a  lump 
sum  amount  to  be  paid  into  the  State  School  Moneys  Fund  in  addition 
to  a  stated  percentage  of  state  revenue.  It  is  apparent  that  the 
delegates  to  the  Constitutional  Convention  did  not  contemplate  appro¬ 
priations  to  the  State  School  Moneys  Fund  other  than  by  the  appro¬ 
priation  of  a  stated  percentage  of  the  state  revenue.  However,  the 
language  of  the  constitutional  provision,  "...  the  Governor  shall 
not  reduce  any  appropriation  for  free  public  schools,  or  for  the 
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payment  of  principal  and  Interest  on  the  public  debt"  Is  clear 
and  unamblf;juous  so  that  Its  Interpretation  and  effect  Is  not  al¬ 
tered  by  any  deviation  from  the  historical  method  in  appropriatlnp; 
funds  for  free  public  schools. 

Tlie  debates  relevant  to  this  Issue  involve  Sections  5  and  C, 
relating!:  to  the  budget  system  as  recommended  by  the  committee. 

Section  5,  as  originally  submitted  to  the  Convention,  provided 

"If  any  bill  presented  to  the  Governor  contained 
several  Items  of  appropriation  of*  money,  he  may 
object  to  one  or  more  Items  or  portions  of  items 
while  approving  other  portions  of  the  bill.  In 
such  case  he  shall  append  to  the  bill,  at  the 
time  of  signing  it,  a  statement  of  the  Items, 
or  portions  of  items,  to  which  he  objects  and 
the  appropriations,  or  portions  thereof,  object¬ 
ed  to  shall  not  take  effect.  If  the  General 
Assembly  be  in  session  he  shall  transmit  to  the 
House  in  which  the  bill  originated  a  copy  of 
such  statement  and  the  items,  or  portions  there¬ 
of,  objected  to  shall  be  senaratelv  reconsidered. 

If  it  be  not  in  session  then  he  shall  transmit 
the  same  within  thirty  days  to  the  office  of  the 
Secretary  of  State  with  his  approval  or  reasons 
for  disapproval.  Provided,  hov;ever,  nothing 
herein  contained  shall  be  construed  as  autho¬ 
rising  the  Governor  to  reduce  any  appropriation 
for  free  public  school  purposes  nor  for  the 
payment  of  principal  and  interest  on  the  public 
debt."  (Page  2^420) 

Section  6,  as  submitted  to  the  Convention,  provided: 

"The  Governor  shall  have  authority  to  reduce 
expenditures  of  state  departments,  offices  and 
agencies  under  the  amount  of  the  appropriations 
actually  made  whenever  actual  revenues  fall  be¬ 
low  the  revenue  estimates  upon  which  the  appro¬ 
priations  were  based  and  through  allotments  or 
otherwise  to  control  the  rate  at  which  such  ap- 
prlatlons  are  expended  during  the  fiscal  year." 

(Page  2^420) 

Mr.  McCluer,  speaking  in  support  of  the  sections  offered, 
stated : 


".  .  .  We  .  .  .  adopted  ivhat  might  be  described 
as  an  executive  budget,  the  chief  responsibility 
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for  the  budj^et  belni?  placed  upon  the  Governor. 

We  believe  .  .  .  that  the  type  of  budget  in 
which  the  executive  has  chief  responsibility 
Is  the  better  financial  control  for  the  state, 
and  we  believe,  therefore,  that  that  type  of 
budgetary  control  should  be  set  up  In  the  Con¬ 
stitution.  You  will  find  then,  that  this  sec¬ 
tion  freezes  Into  the  Constitution  a  system 
of  executive  budget  control  very  much  In  ac¬ 
cord  with  the  present  system  of  budgetary  con¬ 
trol  In  the  State  of  TTlssourl.”  (Page  2^21) 

Adoption  of  Section  5  occurred  only  after  considerable  debate 
and  a  proposed  amendment  to  that  section  had  been  defeated.  V/hen 
Section  5  was  submitted  to  the  Convention  for  their  consideration, 
the  follov;lng  discussion  occurred: 

"MR.  JULIAN:  Doctor,  In  Section  5  beginning 
In  line  1^,  I  notice  that  the  Committee  has 
put  In  there  that  the  Governor  cannot  reduce 
any  appropriation  for  public  schools  or  for 
the  payment  of  principal  and  Interest  on  the 
public  debt.  I  notice  that  public  schools  pro¬ 
vision  Is  copied  from  the  last  lines  of  Section 
13  of  Article  5. 


i(  »  « 

"Mr.  Julian:  And  you  are  blocking  out  two 
things  In  the  State  of  Missouri  Government  that 
says  the  Governor  can't  do,  but  you  are  giving 
his  [sic]  authority  to  approve  or  disapprove? 

"MR.  MC  CLUER:  That  Is  right,  Mr.  Julian." 

(Pages  2^22-2k23) 

Thereafter,  an  amendment  was  offered  which  deleted  from  Sec¬ 
tion  5  the  words  "for  free  public  school  purposes  nor"  (Page  2^24). 
The  adoption  of  the  amendment  was  moved  and  seconded  and  discussion 
was  then  had  on  the  amendment  (Page  2^2^); 

"MR.  DAMRON:  I  offer  It  for  the  reason  that 
I  can  see  no  reason  why  there  should  be  an  ex¬ 
ception  made  with  respect  to  the  power  of  the 
Governor  to  reduce  appropriations  even  for 
school  purposes.  It  has  been  the  policy  of 
the  Legislature  of  this  state  from  time  Im¬ 
memorial  to  appropriate  a  third  of  the  reve¬ 
nues  for  educational  purposes  going  beyond 
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the  constitutional  limit  which  requires  ap¬ 
propriations  of  at  least  twenty-five  per  cent. 

"I  also  offer  it  for  the  purpose  of  brlnp^ln^ 
this  section  into  harmony  with  the  section, 
with  Section  11,  File  l6  of  the  Executive  De¬ 
partment.  I  think  there  mit^ht  be  occasions, 
at  times,  when  it  mip;ht  be  practical  for  the 
Governor  to  have  the  power  to  reduce  appro¬ 
priations  for  school  purposes.  .  .  .  (Pan;e 
242^ ) 


»  «  K 

"MR.  LINDSAY:  ...  Do  you,  Mr.  Damron,  see 

any  difference  in  appropriations  made  for  the 
public  schools  and  that  that  is  made  for  other 
departments?  (Page  2^25) 

»  »  * 

"MR.  LINDSAY:  ...  I  mean  if  the  other  depart¬ 

ment  had  a  certain  lumn  sum  appropriated  to  it 
and  the  funds  didn't  come  in,  there  might  be 
some  reason  for  the  Governor  cutting  those  ap¬ 
propriations  later  on,  whereas  the  school  ap¬ 
propriation  being  a  per  cent  appropriation  merely 
cuts  itself  v;lthout  any  action  on  the  part  of 
the  governor,  doesn't  it? 

"MR.  DAMRON:  Well,  it  might.  I  can  see  how 
that  would  be  true. 

"MR.  LINDSAY:  Well,  v;hy  should  the  Governor 
then  want  to  cut  it  twice? 

"MR.  DAMRON:  He  might  think  that  the  General 
Assembly  appropriated  too  much  for  school  pur¬ 
poses.  (Pages  2425-2^26) 

*  *  * 

"MR.  DAMRON:  I  want  to  leave  some  discretion¬ 
ary  power  with  the  Governor  for  that  that  re¬ 
spect,  in  that  matter,  as  well  as  others  per¬ 
taining  to  appropriations.  I  don't  want  the 
Legislature  to  have  the  power  under  the  pres¬ 
sure  of  the  school  lobby  to  run  wild  with  the 
funds  of  this  state.  (Page  2426) 
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«  « 

"MR.  HEMPHILL:  ...  So  we  decided  on  the  same 
figure,  twenty-five  per  cent,  and  as  Mr.  Lindsay 
says,  that  is  a  percentage  basis,  not  a  total 
appropriation.  And  the  Governor  should  not 
have  any  right  to  change  the  appropriation  that 
is  determined  on  the  percentage  basis  by  the 
Legislature.  (Pages  2426-2^27) 

»  »  X 

"MR.  MC  REYNOLDS:  Hr.  President,  I  am  in  hopes 
that  the  Damron  amendment  will  be  adopted.  .  .  . 

X  X  » 

".  .  .  I  do  not  hesitate  to  say  that  no  more 
valuable  purpose  could  be  accomplished  in  the 
expenditure  of  public  funds  that  [sic]  the  ex¬ 
penditure  for  education  but  along  v/lth  it  I 
assert  that  along  with  all  other  expenditures, 
when  you  get  to  the  budget  system,  there  is  no 
sound  reason  why  your  Budget  Control  Officers 
and  Governor  should  not  have  the  same  discre¬ 
tion  that  he  has  in  every  other  expenditure.  .  . 

XXX 

".  .  .  Now,  I  can  see  no  sound  reason,  .  .  . 
why  should  you  start  out  with  a  proposition 
that  you  cannot  exempt  them  from  the  emergen¬ 
cies  which  the  state  government  may  be  called 
upon  to  meet.  .  .  .  but  on  the  other  hand,  when 
free  government  supports  public  education,  the 
fiscal  controls  which  apply  to  every  other  de¬ 
partment  of  government  on  it,  with  like  urgency, 
apply  to  the  educational  department.  .  .  . 

(Pages  2427-2430) 


XXX 

"MR.  JULIAN:  .  .  .  but  I  still  say  that  you 
should  vote  for  the  Damron  amendment  for  this 
reason.  You  say  to  the  Governor  of  the  State 
of  Missouri  that  we  are  taking  away  from  you 
your  veto  power  over  any  appropriation  for 
school  purposes.  I  say  to  you  that  no  dele¬ 
gate  in  a  Constitutional  Convention  should  say 
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to  the  state  executive  that  you're  taking  away 
the  veto  power  .  .  .  (Page  2432) 

ff  «  « 

"MR.  JULIAN:  Because  we  are  saying  that  you 

can  veto  everything  else  that  the  Oeneral  As¬ 
sembly  passes  except  for  school  purposes  and 
the  Interest  In  the  bonds.  (Page  2434) 

«  «  ff 

"MR.  MOORE:  .  .  .  Now,  I  point  out  that  the 
Legislature  of  Missouri  Is  best  able  to  deter¬ 
mine  the  needs  of  the  free  public  schools  of 
Missouri  much  better  than  the  chief  executive. 

I  point  out,  .  .  .  that  In  case  such  an  emer¬ 
gency  arises,  the  schools  do  meet  their  part 
of  It  because  their  revenue  Is  decreased  due 
to  the  fact  that  It  Is  on  a  percentage  basis. 

I  cannot  bring  myself  to  believe  that  we  should 
write  anything  Into  the  Constitution  that  would 
place  the  free  public  schools  of  Missouri  In 
the  hands  of  one  man  and  when  you  give  one  man 
the  control  of  the  purse  strings  you  are  giv¬ 
ing  him  the  control  of  the  educational  system. 

.  .  .  (Page  2436) 


«  «  « 

"MR.  HARGIS:  ...  So  far  as  giving  that  power 
to  the  Governor  to  reduce  the  appropriations  I 
would  very  much  disapprove  of  that.  (Page  2437) 

«  «  ff 

"MR.  BROWN  (OP  CARROLL):  The  only  question  In 
your  mind  Is  as  to  whether  the  system  of  govern¬ 
ment  should  have  power  to  veto  those  two  Items. 
Is  that  the  only  thing  that  Is  bothering  you? 

"MR.  JULIAN:  It  Is  Just  fundamental  that  If 
we  are  going  to  give  him  veto  power  over  any 
Item  we  should  give  him  the  veto  power  over 
all  Items.  (Page  2438) 

ff  ff  ff 
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"MR.  ALLEN:  .  .  .  But  it  seems  to  me  that  this 
provision  which  they  are  attempting  to  strike 
from  Section  5,  in  my  humble  opinion  is  a  very 
appropriate  provision  as  a  part  of  the  limita¬ 
tion  on  the  broad  pov/ers  that  '.-te  are  extending 
to  the  Governor  for  partial  vetoes.  That  sec¬ 
tion  reads,  Mr.  President,  'Provided,  however, 
nothing  herein  contained  shall  be  construed  as 
authorizing  the  Governor  to  reduce  any  appro¬ 
priation  for  free  public  school  purposes  nor 
for  the  payment  of  principal  and  Interest  on 
the  public  debt.' 


«  »  « 

"Now,  Mr.  President,  the  Damron  Amendment  should 
be  defeated  for  these  tv/o  reasons.  First  it's 
a  moral  obligation  to  the  state  and  properly  be¬ 
longs  in  the  hands  of  the  Legislature.  Second, 
if  we  gave  the  Governor  pov;er  to  make  piecemeal 
appropriations  it  would  be  entirely  inconsistent 
with  the  provisions  we  have  already  adopted  in 
the  consideration  of  the  Education  File  of  this 
state.  I  am  opposed  to  the  Damron  amendment. 
(Pages  2kk2-2k\3) 


»  « 

"MR.  POTTER:  .  .  .  but  I  think  the  people  of 
the  state  through  the  exercise  of  the  democra¬ 
tic  process  in  1932  have  created  this  exception 
and  I  think  it  is  one  which  we  should  give  heed 
to  their  advice  given  to  us  at  that  time  in  the 
adoption  of  this  amendment  which  contained  this 
restriction  upon  the  item  veto  power  Insofar 
as  it  relates  to  the  funds  for  free  public 
schools.  (Page  2^47) 

»  «  « 

"MR.  FORD:  .  .  .  The  only  criticism  I  have  to 
make  is  that  only  about  one-tenth  of  it  threw 
any  light  on  the  subject  and  that  is  the  con¬ 
stitutional  right  of  the  Governor  to  make  this 
veto. 


«  II  » 

"Those  unfortunates  have  the  first  claim  on 
the  state  of  Missouri,  in  my  Judgment.  Suppose 
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he  assumes  that  $200,000,000  will  adequately 
care  for  them.  He  knows,  to  begin  with  that 
the  public  schools  occupy  a  favored  position 
because  the  Constitution  Itself  appropriates 
twenty-five  of  that  $100,000,000  to  the  public 
schools.  He  has  no  control  over  the  twenty- 
five  millions  of  dollars.  The  Legislature 
has  no  control  over  It.  He  must  fix  his  bud¬ 
get  on  the  basis  that  he  has  but  seventy-five 
millions  of  dollars  to  deal  with  for  all  other 
purposes,  because  that  one  twenty-five  million 
he  can’t  touch. 

"Now,  suppose  he  assumes  that  In  as  much  as  the 
twenty  millions  will  adequately  care  for  the 
hospitals  and  that  so  much  money  will  take  care 
of  everything  else,  that  In  addition  to  that 
million,  that  twenty-five  million,  he  can  al¬ 
low  the  public  schools  fifteen  millions  more, 
or  suppose  the  Legislature  makes  that  assump¬ 
tion  on  the  basis  of  the  budget,  the  estimate 
of  the  revenue  that  the  Governor  must  submit 
to  them.  Suppose  the  Legislature  assumes,  well, 
we  can  appropriate  $15,000,000  more  to  the  pub¬ 
lic  schools  and  therefore  they  fix  the  approorla- 
tlon  to  the  public  schools  at  ^0!C  which  would 
be  forty  millions  of  dollars  on  the  debt. 

"Now,  suppose  a  contingency  arises  when  the 
Governor  Is  confronted  with  the  situation 
that  he  is  not  going  to  have  that  $75,000,000 
that  he  thought  he  would  have  and  that  as  a 
result  he’s  only  going  to  have  fifteen  million 
to  take  care  of  these  unfortunates  in  the  hos¬ 
pitals,  If  he  still  gives  that  forty  million  to 
the  public  schools.  Now,  I  want  someone  to  tell 
me  why  the  Governor  should  be  permitted  to  cut 
down  the  appropriation  to  the  hospitals  because 
he  Is  not  going  to  have  as  much  money  as  he 
thought  he  was  going  to  have.  Why  should  he 
have  the  right  to  cut  down  that  appropriation, 
but  can’t  touch  the  fifteen  million  that  was 
appropriated  to  the  public  schools?  Why  the 
schools,  after  being  put  In  the  favored  posi¬ 
tion  of  $25,000,000  of  their  money  can’t  be 
touched,  why  they  can’t  touch  the  other,  that's 
the  principle  Involved. 
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"Now,  If  we  want  to  leave  It  to  the  Legislature 
and  say,  ’The  Governor  shall  not  Interfere  at 
all  with  any  of  It,'  then  let's  cut  out  the 
section  that  allows  the  Governor  to  reduce  any 
appropriation  to  meet  an  emergency,  but  that's 
what  It  means.  All  In  the  world  that  section 
amounts  to  when  you  give  that  power  to  the 
Governor  Is  that  If  the  Governor  finds  himself 
and  the  state  of  Missouri  In  a  situation  that 
was  not  anticipated  when  his  budget  was  pre¬ 
sented  to  the  Legislature  and  when  the  appro¬ 
priation  was  made,  he  must  reduce  some  appro¬ 
priations  to  meet  that  emergency  and  If  we 
don't  want  to  give  him  that  power  to  reduce 
any  appropriation,  let's  cut  It  out  altogether 
and  not  allow  him  to  reduce  the  appropriations 
for  state  hospitals,  but  If  we  are  going  to 
make  exceptions,  I  say  that  Is  the  exception 
that  should  be  made  first  of  all.  You're  not 
making  that  exception. 

"Now,  will  somebody  explain  to  me  on  principles, 
and  not  site  [sic]  me  to  a  lot  of  facts  as  to 
what  they  are  doing  In  other  states  and  how 
much  school  teachers  are  paid  and  all  that, 
somebody  explain  to  me  on  principles,  why  the 
Governor  should  be  allowed  to  reduce  the  ap¬ 
propriations  of  the  state  hospitals  and  not 
be  allowed  to  reduce  the  appropriations  to 
public  schools?  That's  what  I  want  to  hear 
somebody  explain.  (Pages  24^7-2^48) 

«  ff  * 

"MR.  PHILLIPS  (OP  ST.  LOUIS  CITY):  I  would 
like  to  attempt  to  answer  Senator  Ford  on  the 
question  of  principles.  Now,  In  the  first 
place,  there's  this  difference  between  an  ap¬ 
propriation  for  the  support  of  the  state  hos¬ 
pitals  and  an  appropriation  for  the  public 
schools.  When  you  appropriate  for  the  state 
hospital  you  appropriate  a  certain  given  amount 
of  money,  but  when  you  appropriate  for  the 
free  public  schools,  you  don’t  appropriate  a 
definite  sum,  you  appropriate  a  proper  rate, 
a  share  of  your  Income,  no  matter  what  your 
Income  Is. 
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"Now,  if  you  shouldn't  have  as  lars:e  an  Income 
as  you  anticipate  in  your  budget,  why  you  won't 
have  the  money  to  pay  that  definite  sum  that 
you  have  appropriated  for  the  public  institu¬ 
tions,  but  the  reduction  is  taken  care  of  auto¬ 
matically  in  the  case  of  the  public  schools  be¬ 
cause  it  is  a  definite  share,  one-fourth  or  one- 
third  or  whatever  it  is,  of  the  amount  that 
comes  in.  I  think  you  have  answered  your  own 
argument  when  you  said  that  the  appropriation 
was  not  made  by  the  General  Assembly.  It's 
made  by  the  Constitution  Itself.  That  definite 
amount  is  appropriated  by  the  Constitution  and 
the  Governor  of  this  state  shouldn't  be  per¬ 
mitted  to  veto  the  appropriation  that's  made 
by  the  people  themselves  any  more  than  he  should 
be  allowed  to  veto  the  action  of  this  Assembly, 
or  this  Convention  on  the  new  Constitution. 
(Pages  2i4il8-2iJ49) 


«  «  « 

"MR.  LINDSAY:  The  free  public  schools  receive 

and  have  been  receiving  thirty-three  and  one- 
third  percent  of  the  revenues  of  this  state  by 
legislative  appropriations.  The  Governor  has 
never  had  the  power  to  reduce  that  appropriation 
as  far  as  I  know,  in  this  state,  at  any  time. 

It  was  the  purpose  of  this  provision  that  that 
power  shall  not  be  extended  to  the  Governor 
now  .  .  .  (Pages  2449-2450) 

»  «  « 

"MR.  HEMPHILL:  ...  In  Section  13  of  Article 

5,  I  believe  it  is,  the  Section  winds  up  by 
reading  this  way,  'Provided  ho^^ever'  and  this 
is  dealing  with  the  budget  and  the  powers  of 
the  Governor  for  veto  etc.,  'Provided  however, 
nothing  herein  contained  shall  be  construed 
as  authorizing  the  Governor  to  reduce  any  ap¬ 
propriations  for  free  public  school  purposes.' 
Now,  that  is  a  special  amendment  submitted  to 
the  people  in  1932  and  adopted  at  that  time. 

I  believe  the  Committee  in  considering  that 
would  hesitate  a  great  deal  to  take  that  pro¬ 
vision  out  of  the  Constitution.  .  .  . 

"Now  then,  I  believe  the  people  of  the  state 
also  feel  that  this  is  a  'must'  matter  provid¬ 
ing  such  a  way  that  the  Governor  cannot  veto 
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appropriations  for  the  public  schools,  and  It 
Is  In  the  Constitution  and  It  was  put  there  by 
amendment.  ...  So  I  hope  very  much  that  we 
will  vote  down  Mr.  Damron’s  amendment.  (Page 
2452) 


»  «  « 

"MR.  DAMRON:  ...  I  said  earlier  that  I  offer¬ 
ed  this  amendment  for  two  purposes,  to  bring 
It  In  harmony  with  Pile  No.  6,  and  because  I 
could  see  no  reason  for  making  a  discrimination 
with  respect  to  the  power  of  the  Governor  to 
veto  when  you  came  to  matters  pertaining  to  ap- 
proorlatlons  for  education.  .  .  .  (^ages  2452- 
2453) 


X  «  « 

"Now,  much  of  what  I  have  said  Is  beside  the 
point  here,  the  Issue  that  Is  now  before  this 
Convention.  If  this  principle  of  giving  the 
Governor  the  right  of  *1  can  veto*  Is  good  and 
sound  and  v;e  have  had  It  In  this  state  for  some 
years  and  I  believe  It  Is  good  and  sound,  then 
It  certainly  Is  sound  and  apollcable  as  to  the 
question  of  vetoing  Items  of  appropriation  for 
educational  system  for  educational  purposes.  I 
can't  see  any  reason  on  earth  for  making  the 
discrimination.  .  .  . 

"Now,  I  can't  see,  I  can't  see  for  the  life  of 
my  why  you  should  give  the  Governor  the  right 
to  veto  Items  affecting  Eleemosynary  and  the 
penal  Institutions  and  the  governmental  func¬ 
tions  of  this  state,  the  courts,  the  state  of¬ 
ficers*  salaries,  etc.  and  yet  say  that  he 
shouldn't  be  allowed  to  exercise  that  right 
with  respect  to  the  appropriation  for  school 
purposes.  (Pages  2453-2455) 

X  X  » 

"PRESIDENT:  Result  sixteen  aye,  thirty-eight 

no.  The  amendment  falls.  Are  there  other 
amendment  to  Section  5?"  (Page  2455) 

Thereafter,  the  amendment  was  defeated  (Page  2455). 
quently.  Sections  5  and  6  were  adopted  (Pages  2455-2456). 


Conse 

Thus 
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on  the  basis  of  the  constitutional  provision  and  the  framers'  In¬ 
tent  as  expressed  In  the  constitutional  debates,  we  conclude  that 
the  Governor  may  not  veto  all  or  any  portion  of  an  appropriation 
bill  for  free  public  schools,  nor  may  he  reduce  any  portion  of  an 
appropriation  for  public  schools. 

The  next  question  presented  Is  whether  the  Governor  may  con¬ 
trol  by  allotment  and  thereby  reduce  the  distribution  of  such  funds. 

The  Issue  to  be  resolved  Is  whether  the  provision  of  Article  IV, 

Section  26  prohibiting  the  Governor  from  reducing  ”...  any  appro¬ 
priation  for  free  public  schools,  ...”  applies  only  to  an  appro¬ 
priation  bill  presented  to  the  Governor  for  his  approval  or  disapproval, 
or  does  that  prohibition  deprive  him  of  authority  to  control  the 
rate  of  or  to  reduce  expenditures?  We  conclude  the  Governor  may 
control  the  rate  at  which  an  appropriation  for  free  public  schools 
la  expended  during  the  period  of  the  appropriation  by  allotment  or 
other  means. 

There  has  been  no  Judicial  determination  Interpreting  the  two 
provisions  and  their  relationship.  Our  conclusion  Is  compelled  by 
a  common  sense  reading  of  the  two  provisions.  Article  IV,  Section 
26  specifically  provides.  In  part: 

"The  governor  shall  not  reduce  any  appropria¬ 
tion  for  free  public  schools,  ...” 

Article  IV,  Section  27  uses  not  restrictive,  but  rather  all  Inclu¬ 
sive  language; 

"The  governor  may  control  the  rate  at  which  any 
appropriation  Is  expended  during  the  period  of 
the  appropriation  by  allotment  or  other  means, 
and  may  reduce  the  expenditures  of  the  state 
or  any  of  its  agencies  below  their  appropriations 
whenever  the  actual  revenues  are  less  than  the 
revenue  estimates  upon  which  the  appropriations 
were  based.”  (Emphasis  ours) 

The  use  of  the  words  "any  appropriation"  together  with  the  failure 
to  specifically  exempt  appropriations  for  free  public  schools  from 
the  operation  of  this  section  compels  this  conclusion. 

The  stated  conclusion  is  consistent  with  the  Intent  expressed 
In  the  constitutional  debates. 

"MR.  JULIAN:  My  Inquiry  Is  this,  Doctor.  Say 
we  have  —  I  noticed  —  I  make  this  further 
statement  for  the  Information  of  the  members 
of  the  Convention  that  this  provision  about  not 
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reducing  the  school  was  adopted  In  1932,  the 
new  provision  In  the  present  Constitution.  No;>r, 
my  Inquiry  Is  this:  then  In  this  Section  5  [sic] 
you  did  give  the  Governor  the  right  to  reduce 
appropriations  when  money  Is  not  available  In 
the  treasury  for  the  various  departments  or 
the  anticipated  revenue  does  not  come  In  for 
other  things  than  the  school  or  the  payment 
of  principal  or  Interest  on  the  public  debt, 
isn’t  that  right? 

"MR.  MC  CLUER:  Well,  not  quite,  Mr.  Julian, 
Section  6  deals  on  that  point.  Section  5  deals 
with  the  Governor’s  disapproval  of  the  appro¬ 
priation. 

"MR.  JULIAN:  Oh,  now  Section  6  —  My  point  is 
this;  under  Section  6,  now  if  the  revenue  does 
not  come  In,  the  anticipated  revenue,  he  could 
keep  and  disapprove  and  hold  back  from  the  pub¬ 
lic  schools  Just  the  same  as  any  other  part. 

"MR.  MC  CLUER:  On  Section  6. 

"MR.  JULIAN:  I  know,  but  he  could  do  It  under 
Section  6.  Under  Section  5  there  Is  a  specific 
provision  that  you  Just  read  that  he  may  not  re¬ 
duce  the  appropriations  of  the  schools  or  for 
Interest  on  public  debt. 

"MR.  MC  CLUER:  He  may  cause  disapproval  of  those 
Items  for  appropriation.  .  .  .  (Page  2^22) 

«  «  ft 

"Mr.  Julian:  And  you  are  blocking  out  two 
things  In  the  State  of  Missouri  Government  that 
says  the  Governor  can’t  do,  but  you  are  giving 
his  [sic]  authority  to  approve  or  disapprove? 

"MR.  MC  CLUER:  That  is  right,  Mr.  Julian. 

(Pages  2i<22-2^23) 


ft  ft  ft 

"MR.  BROWN  (OF  CHRISTIAN):  Doctor,  in  view  of 
the  provisions  of  Section  6,  the  Governor  shall 
have  authority  to  reduce  expenditures  In  State 
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departments,  offices  and  agencies  under  the  ap¬ 
propriations  actually  made  v/henever  actual  reve¬ 
nues  fall  below  the  revenue  estimates  upon  the 
appropriations  were  based  and  through  allotments 
or  otherwise  to  control  the  rate  at  which  such 
appropriations  are  expended  during  the  fiscal 
year,  do  you  not  believe  that  the  lines  1^1,  15, 
l6  and  17  are  contradictory  of  Section  6  to  some 
extent? 

"MR.  MC  CLUER:  No. 

"MR.  BROWN  (OP  CHRISTIAN):  Why? 

"MR.  MC  CLUER:  Section  5  deals  with  the  right 
of  the  Governor  to  disapprove  an  Item  on  the 
appropriations  calendar  of  the  Legislature,  to 
disapprove  It,  not  because  revenues  fall  below 
and  It  would  be  necessary  to  pay  It,  but  because 
he  disapproves  that  action.  Section  6  deals 
with  the  lack  of  revenue  vjhen  the  revenues  fall 
below  the  estimates  upon  which  the  appropriations 
were  based.  Section  5  deals  with  the  Governor's 
discretionary  power  In  this  budgetary  system, 
this  budget  system.  (Page  2423) 

it  *  a 

"MR.  DAMRON:  With  reference  to  the  provision 
In  line  l6  of  Section  5  to  which  Mr.  Julian 
called  your  attention,  that  would  prohibit  the 
Governor  from  reducing  the  appropriation  for 
school  purposes.  Did  you  notice  that  there  Is 
conflict  In  that  respect  with  Section  of  File 
Number  l6? 

"MR.  MC  CLUER:  Yes,  sir. 

"MR.  DAMRON:  On  the  Executive  Department? 

"MR.  MC  CLUER:  Yes,  sir. 

"MR.  DAMRON:  The  Executive  Department  section 
would  permit  the  Governor  to  reduce  the  appro¬ 
priation  for  school  purposes. 

"MR.  MC  CLUER:  That  Is  right,  sir."  (Pages  2423- 
2424) 
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Therefore,  we  conclude  that  the  Governor  may  control  by  allot¬ 
ment  or  other  means,  and  reduce  the  expenditure  below  the  appropria¬ 
tion  whenever  the  actual  revenues  are  leas  than  the  revenue  estimates 
upon  which  the  appropriations  are  based,  consistent  with  our  previous 
opinion.  Opinion  of  the  Attorney  General  No.  ^07,  issued  to  the  Hon¬ 
orable  Warren  E.  Hearnes,  December  18,  1966  (copy  enclosed). 

You  also  Inquire  whether  "control  of  expenditure  rates  apply 
as  to  any  single  appropriation  without  being  required  to  reduce  other 
other  appropriations  by  the  same  percentage?”  The  applicable  con¬ 
stitutional  provision.  Article  IV,  Section  27,  Constitution  of  Mis¬ 
souri,  19^5,  provides: 

"The  governor  may  control  the  rate  at  which  any 
appropriation  Is  expended  during  the  period  of 
the  appropriation  by  allotment  or  other  means, 
and  may  reduce  the  expenditures  of  the  state 
or  any  of  Its  agencies  below  their  appropria¬ 
tions  whenever  the  actual  revenues  are  less  than 
the  revenue  estimates  upon  which  the  aporoprla- 
tlons  were  based,” 

It  Is  apparent  this  provision  contains  no  restrictions  as  to  the 
manner  In  which  the  Governor  shall  control  the  rate  at  which  any 
appropriation  Is  expended,  and  by  the  use  of  the  language  "any,” 
we  conclude  that  the  Governor  may  control  the  expenditure  rates  of 
a  single  appropriation  without  being  required  to  reduce  all  appro¬ 
priations  by  a  pro  rata  percentage. 

We  have  concluded  that  "revenue  estimates  upon  which  appropria¬ 
tions  were  based"  refers  to  the  official  estimates  presented  to  the 
General  Assembly  by  the  Executive  budget,  except  In  these  Instances 
In  which  the  General  Assembly  has  by  Its  appropriation  bill  set  forth 
Its  estimates  of  revenues  for  the  period  during  which  the  appropria¬ 
tion  was  made.  However,  when  appropriations  are  made  by  the  Legis¬ 
lature  In  excess  of  the  estimated  revenue  as  set  forth  In  the  Execu¬ 
tive’s  budget  message  and  without  specifying  the  estimated  revenues 
In  the  appropriation  bill.  It  Is  our  opinion  that  the  total  amount 
of  such  legislative  appropriations  represents  the  revenue  estimates 
upon  which  appropriations  were  based. 

Article  III,  Section  37  of  the  Missouri  Constitution  provides: 

"The  general  assembly  shall  have  no  power  to 
contract  or  authorize  the  contracting  of  any 
liability  of  the  state,  or  to  Issue  bonds  there¬ 
for,  except  ..." 
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Article  IV,  Section  23  of  the  Illssourl  Constitution  provides: 

"No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  In  accordance 
with  an  appropriation  made  by  law,  nor  shall 
any  obligation  for  the  payment  of  money  be  In¬ 
curred  unless  the  comptroller  certifies  It  for 
payment  and  certifies  that  the  expenditure  Is 
within  the  purpose  of  the  appropriation  and 
that  there  Is  In  the  appropriation  an  unencum¬ 
bered  balance  sufficient  to  pay  It.  .  . 

The  courts  have  consistently  adhered  to  the  principle  that  It 
will  be  presumed  the  Legislature  acted  consistent  with  Its  consti¬ 
tutional  authority  and  limitations.  Therefore,  assuming  that  the 
Legislature  Is  acting  In  compliance  with  the  constitutional  provi¬ 
sions,  v/e  would  then  conclude  that  the  total  amount  of  the  appro¬ 
priations  as  passed  by  the  Legislature,  unless  otherwise  specifically 
stated  In  an  appropriation  act,  represents  the  estimated  revenue. 

In  your  opinion  request,  you  made  specific  reference  to  the 
veto  message  of  Governor  Donnelly  which  Is  recorded  at  Page  35  of 
the  1953  Session  Laws  of  the  67th  General  Assembly.  V/e  deem  It  ap¬ 
propriate  to  consider  that  veto,  the  applicable  statutory  provisions 
and  the  litigation  which  ensued  as  a  result  thereof. 

The  67th  General  Assembly,  In  Its  appropriations  bill.  House 
Bill  No.  32^,  provided: 

"Section  2.250.  One-third  of  General  Revenue 
Fund  set  aside  for  the  State  School  Moneys 
Fund. —  The  state  comptroller  Is  hereby  autho¬ 
rized  and  directed  to  set  aside  one-third  (1/3) 
of  the  state  revenue  paid  Into  the  state  trea¬ 
sury  for  the  period  beginning  July  1,  1953,  and 
ending  June  30,  1955,  Into  a  fund  to  be  known 
as  the  state  school  moneys  fund;  the  same  to  be 
used  for  the  support  of  the  free  public  schools. 

"Section  2.255.  Support  of  free  public  schools  — 

Postwar  Reserve  Fund. —  There  Is  hereby  appro¬ 
priated  out  of  the  state  treasury  chargeable  to 
the  Postwar  Reserve  Fund,  the  sum  of  Nine  Million 
Two  Hundred  Fifty  Thousand  Dollars  ($9,250,000.00) 
to  be  paid  Into  the  state  school  moneys  fund; 
the  same  to  be  used  for  the  support  of  the  free 
public  schools;  said  sum  to  be  apportioned  and 
distributed  for  the  support  of  free  public  schools, 
as  provided  by  law,  for  the  peribd  beginning 
July  1,  1953,  and  ending  June  30,  1955." 
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The  Governor's  veto  was  v/ith  respect  to  Section  2.255.  Laws, 

1953,  Pages  35-37. 

Thereafter,  two  petitions  for  writs  of  mandamus  were  filed  In 
the  Supreme  Court  of  Missouri  on  January  12,  195^.  Both  petitions 
sought  to  compel  distribution  of  the  Nine  Million  Two  Hundred  Fifty 
Thousand  Dollars  ($9,250,000)  approorlated  by  the  Legislature  from 
the  Postwar  Reserve  Fund  to  the  State  School  Moneys  Fund  under  Sec¬ 
tion  2.255,  Laws,  1953,  Page  35.  At  Issue  was  the  Governor's  veto 
of  Section  2.255,  House  Bill  No.  324.  See:  State  of  Missouri  ex  rel. 
Springfield  Reorganized  School  District  No.  12  of  Greene  County, 
Missouri,  a  corporation,  Relator,  v.  Mrs.  True  (Helen)  Davis,  et  al., 
as  Members  of  the  State  Board  of  Education  of  Missouri;  Newton  At- 
terbury.  Comptroller  of  the  State  of  Missouri;  Haskell  Holman,  State 
Auditor  of  the  State  pf  Missouri,  and  G.  II.  Bates,  State  Treasurer 
of  the  State  of  Missouri,  Respondents,  No.  44197;  and  State  of  Mis¬ 
souri  ex  rel.  The  Board  of  Education  of  the  City  of  St.  Louis,  Mis¬ 
souri,  a  corporation.  Relator  v.  Mrs.  True  (Helen)  Davis,  et  al., 
as  Members  of  the  State  Board  of  Education  of  Missouri,  Neil  Atterbury, 
Comptrbller  of  the  State  of  Missouri,  Haskell  Holman,  State  Auditor 
of  the  State  of  Missouri,  and  G.  H.  Rates,  State  Treasurer  of  the 
State  of  Missouri,  Respondents,  No.  44198. 

One  of  the  allegations  contained  In  the  petitions  was: 

"That  the  action  of  the  Governor  In  attempting 
to  veto  and  dlsallov;  Section  2.255  of  House  Bill 
No.  324  was  a  nullity  and  constitutes  no  bar 
to  the  appropriation  contained  In  said  section, 
for  the  reason  that  it  v;as  an  attempt  to  reduce 
an  appropriation  made  by  the  General  Assembly 
for  the  free  public  schools  In  violation  of 
Section  26  of  Article  IV  of  the  Constitution  of 
the  State  of  Missouri.  .  ." 

The  constitutional  provisions  considered  In  that  proceeding 
are  the  same  as  are  here  In  question.  (Article  IV,  Section  26). 
However,  the  statutory  provisions  considered  In  that  proceeding 
have  since  been  amended.  Section  26.030,  RSMo  1949,  provided: 

"The  governor  may  veto  any  Item  or  portion  of 
any  Item  of  any  appropriation  bill  or  the 
whole  thereof,  provided,  however,  that  as  to 
appropriations  made  for  free  public  school 
purposes  or  for  the  payment  of  principal  and 
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Interest  on  the  public  debt,  the  governor  may 
approve  or  veto  such  appropriations,  but  shall 
not  have  power  to  reduce  any  such  appropriation." 

The  history  of  this  section  Indicates  that  after  the  adoption 
of  the  constitutional  amendment  on  November  8,  1932,  Senate  Bill 
No.  227,  establishing  an  executive  budget  system,  was  adopted. 

Laws,  Missouri,  1933,  Page  459,  et  seq.  Section  11  thereof  provides: 

"The  governor  may  veto  any  Item  or  portion  of 
any  Item  of  any  appropriation  bill  or  the  whole 
thereof,  provided,  however,  that  as  to  appro¬ 
priations  ma3e~?or  free  public  school  purposes, 
the  governor  may  approve  or  veto  such  appropria¬ 
tions,  but  shall  not  have  power  to  reduce  any 
such  appropriation."  Laws,  Missouri,  1933, 

Page  462 

This  provision  was  contained  In  the  Revised  Statutes  of  Missouri, 
1939,  as  Section  10905,  and  continued  In  this  foi»m  until  1945.  The 
provision  was  amended  to  provide: 

"The  governor  may  veto  any  Item  or  portion  of 
any  Item  of  any  appropriation  bill  or  the  whole 
thereof:  Provided,  however,  that  as  to  appro¬ 

priations  made  for  free  public  school  purposes 
or  for  the  payment  of  principal  and  interest  on 
the  public  debt,  the  governor  may  approve  or 
veto  such  appropriations,  but  shall  not  have 
power  to  reduce  any  such  appropriation."  Laws, 

Missouri,  1945,  §58,  at  Page  144? 

This  provision  was  amended  In  1959.  House  Bill  No.  121,  Sixty- 
fifth  General  Assembly,  repealed  Section  26.03O,  and  enacted  In  lieu 
thereof  a  new  section  which  provided: 

"The  governor  may  veto  any  Item  or  portion  of 
any  Item  of  any  appropriation  bill  or  the  whole 
thereof;  except  that  the  governor  shall  not  re¬ 
duce  any  appropriation  for  free  public  schools 
or  for  the  payment  of  principal  and  Interest 
on  the  public  debt.”  Laws,  Missouri,  1959, 

House  Bill  No.  121,  Section  1 

Any  possible  conflict  between  the  constitutional  limitations  Imposed 
upon  the  Governor  by  Article  IV,  Section  26  of  the  Constitution  of 
Missouri,  1945,  and  authority  granted  to  him  by  Section  26.030,  RSMo 
1949,  has  been  eliminated  by  the  amendment  of  that  section  In  1959. 
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The  court.  In  Its  order  denying  the  petitions  for  alternative 
writs  of  mandamus,  stated: 

"The  petition  for  an  alternative  writ  of  man¬ 
damus  Is  denied.  The  alternative  writ  Is  re¬ 
fused  because  no  clear,  definite  and  certain 
right  to  the  relief  sought  can  be  shown  in 
view  of  the  admitted  facts.  It  Is  further 
apparent  that  the  Governor's  express  veto  and 
disapproval  of  the  $9,250,000  appropriation 
provided  by  Sec.  2.255  of  House  Bill  No.  324, 
even  If  the  invalidity  of  the  veto  be  conceded, 
could  never  be  construed  as  an  approval  of  Sec. 

2.255,  so  as  to  make  the  section  effective  as 
a  law  since  the  General  Assembly  had  then  ad¬ 
journed.  Nor  could  said  section  of  said  bill 
be  construed  as  having  become  a  law  under  Secs. 

31,  32,  or  33  of  Article  3  of  the  Constitution, 
nor  under  Section  26,  of  Article  4,  In  view  of 
the  Governor's  designation  of  said  section  as 
being  'specifically  vetoed  and  not  approved,' 
the  General  Assembly  having  previously  adjourn¬ 
ed.  For  the  above  and  other  reasons,  It  Is 
clear  to  the  Court  that  a  peremptory  writ  of 
mandamus  should  not  Issue  In  any  event  and  that 
the  Issuance  of  an  alternative  writ  at  this 
time  would  only  result  in  delay  and  further 
expense  to  the  litigants  without  any  resulting 
benefit  to  the  complaining  school  districts. 

The  alternative  writ  of  mandamus  Is  according¬ 
ly  denied. '' 

Thus  It  would  appear  that  even  though  a  Governor  may  not  con¬ 
stitutionally  veto  an  appropriation  for  free  public  schools,  his 
failure  to  specifically  approve  the  appropriation  bill  will  pre¬ 
vent  it  from  becoming  law  absent  compliance  with  either  Section  31, 
32  or  33  of  Article  III  of  the  Constitution  of  Missouri. 

Article  III,  Section  31  of  the  Constitution  of  Missouri,  1945, 
provides : 


"All  bills  and  Joint  resolutions  passed  by  both 
houses  shall  be  presented  to  and  considered  by 
the  governor,  and  within  fifteen  days  after  pre¬ 
sentation  he  shall  return  them  to  the  house  of 
their  origin  endorsed  with  his  approval  or  ac¬ 
companied  by  his  objections.  If  the  bill  be 
approved  by  the  governor.  It  shall  become  law. 
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When  the  general  assembly  adjourns,  or  recesses 
for  a  period  of  thirty  days  or  more,  the  pjover- 
nor  may  return  within  forty-five  days  any  bill 
or  resolution  to  the  office  of  the  secretary 
of  state  with  his  approval  or  reasons  for  dis¬ 
approval  .  '* 

Article  III,  Section  32  of  the  Constitution  of  Missouri,  19^15, 
provides  as  follows: 

"Every  bill  presented  to  the  (governor  and  re¬ 
turned  with  his  objections  shall  stand  as  re¬ 
considered  In  the  house  to  which  It  Is  returned. 

The  objections  of  the  governor  shall  be  entered 
upon  the  Journal  and  the  house  shall  proceed  at 
Its  convenience  to  consider  the  question  pending, 
which  shall  be  In  this  form:  'Shall  the  bill 
pass,  the  objections  of  the  governor  thereto 
notv/lthstandlng? '  The  vote  upon  this  question 
shall  be  taken  by  yeas  and  nays  and  If  two-thirds 
of  the  elected  members  of  the  house  vote  In  the 
affirmative  the  presiding  officer  of  that  house 
shall  certify  that  fact  on  the  roll,  attesting 
the  same  by  his  signature,  and  send  the  bill 
with  the  objections  of  the  governor  to  the  other 
house.  In  which  like  proceedings  shall  be  had 
In  relation  thereto.  The  bill  thus  certified 
shall  be  deooslted  In  the  office  of  the  secre¬ 
tary  of  state  as  an  authentic  act  and  shall  be¬ 
come  a  law." 

Article  III,  Section  33  of  the  Constitution  of  Missouri,  19^5, 
provides  as  follows: 

"Whenever  the  governor  shall  fall  to  return  a 
bill  presented  to  him  as  required  by  this  Con¬ 
stitution,  the  general  assembly  by  Joint  re¬ 
solution  reciting  the  fact  of  such  failure  and 
the  bill  at  length,  may  direct  the  secretary 
of  state  to  enroll  the  bill  as  an  authentic 
act  and  It  shall  become  a  law,  provided,  that 
such  Joint  resolution  shall  not  be  submitted 
to  the  governor  for  his  approval." 

That  decision  would  be  applied  to  the  principles  hereinbefore 
set  forth  In  the  following  manner. 

The  Missouri  Constitution  provides  that  a  bill  shall  become  law 
In  one  of  three  ways. 
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(1)  Passafzie  by  both  houses  of  the  General  Assembly  and  approval 
by  the  Governor  within  15  days  after  presentation  to  him. 

(2)  Passage  by  both  houses  of  the  General  Assembly,  veto  by 
the  Governor  within  15  days  after  presentation  to  him  and  re-passage 
by  both  houses  of  the  General  Assembly  by  a  two-thirds  majority. 

(3)  Passage  by  both  houses  of  the  General  Assembly,  failure  of 
the  Governor  to  return  the  bill  within  15  days  after  presentation 
to  him  (or  within  45  days  If  the  General  Assembly  adjourns  for  more 
than  30  days)  and  a  Joint  resolution  of  the  General  Assembly  direct¬ 
ing  the  Secretary  of  State  to  enroll  the  bill. 

As  previously  stated,  the  Governor  may  not  constitutionally 
veto,  all  or  ainy  part,  of  an  appropriation  for  free  nubile  schools, 
nor  may  he  reduce  such  an  appropriation.  However,  If  the  Governor 
should  attempt  to  veto,  all  or  any  part,  of  an  appropriation,  or 
attempt  to  reduce  such  an  appropriation,  the  effect  of  such  consti¬ 
tutionally  impermissible  action  would  be  that  the  bill  did  not  re¬ 
ceive  his  approval  and  therefore  did  not  become  law.  In  such  a 
situation  the  bill  could  become  law  only  upon  Joint  resolution  by 
the  General  Assembly  reciting  the  failure  of  the  Governor  to  approve 
and  sign  the  appropriation  bill  and  directing  the  Secretary  of  State 
to  enroll  the  bill  as  an  authentic  act.  Article  III,  Section  33, 
Constitution  of  Missouri,  1945- 

Because  we  have  determined  that  the  Governor  may  not  consti¬ 
tutionally  veto,  all  or  any  part,  of  an  appropriation  for  free  pub¬ 
lic  schools,  nor  may  he  reduce  such  an  appropriation.  It  is  unneces¬ 
sary  for  the  General  Assembly  to  comply  with  the  requirements  of 
Article  III,  Section  32  of  the  Constitution  of  Missouri,  1945,  re¬ 
garding  passage  of  bills  by  the  General  Assembly  over  the  Governor's 
veto. 


CONCLUSION 

Therefore,  It  Is  our  opinion: 

1.  That  the  Governor  may  not  constitutionally  veto  an  appro¬ 
priation  bill  for  free  public  schools* 

2.  That  the  Governor  may  not  constitutionally  veto  any  portion 
of  an  appropriation  bill  for  free  public  schools. 

3.  That  the  Governor  may  not  reduce  any  portion  of  an  appro¬ 
priation  for  public  schools. 

4.  That  the  Governor,  at  his  discretion,  may  constitutionally 
control  by  allotment  or  other  means  and  thereby  reduce  the  expendi- 
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ture  of  funds  below  their  appropriations  only  when  the  actual  reve¬ 
nues  are  less  than  the  revenue  estimates  upon  which  the  appropriations 
were  based. 

5.  The  phrase  "not  reduce"  for  free  public  schools,  as  found 
in  Article  IV,  Section  28,  Constitution  of  Missouri,  19^5,  is  a 
prohibition  against  executive  reduction  of  any  amount  appropriated 
by  the  Legislature  to  free  public  schools. 

6.  The  phrase  "revenue  estimates  upon  which  appropriations 
were  based"  refers  to  those  amounts  as  set  forth  in  the  budget  sub¬ 
mitted  to  the  General  Assembly,  except  in  those  instances  in  v;hich 
the  General  Assembly  has  by  its  appropriation  bill,  set  forth  its 
estimate  of  revenues  for  the  period  during  which  the  appropriation 
was  made,  or,  if  not  specifically  stated  in  the  appropriation  bills, 
then  the  total  of  the  appropriations  as  passed  by  the  Legislature, 
would  represent  the  estimated  revenue  upon  which  appropriations 
were  based. 

7.  That  the  Governor  may  control  the  expenditure  rates  with¬ 
out  being  required  to  reduce  all  appropriations  by  a  pro  rata 
percentage . 

The  foregoing  opinion,  which  I  hereby  approve,  v/as  prepared  by 
my  Assistant,  Gene  E.  Voigts. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  ^07 

12-9-66,  Hearnes 
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ADDENDUM 

OPINION  NO.  340-70 


The  Honorable  Christopher  S.  Bond 
Governor  of  Missouri 
Executive  Office 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Governor  Bond: 

This  constitutes  an  addendum  to  Opinion  No.  340  issued  to  the 
Honorable  Warren  E.  Heames  on  May  22,  1970,  and  affecting  the 
powers  of  the  office  of  the  governor.  Among  other  questions  posed 
to  this  office  in  the  request  for  that  opinion  was  the  following: 

4.  May  the  governor  control  by  allotment  and 
thereby  reduce  the  distribution  of  such 
funds  [to  the  public  schools]? 

The  answer  to  the  inquiry  was  stated  so: 

4.  That  the  governor,  at  his  discretion,  may 
constitutionally  control  by  allotment  or 
other  means  and  thereby  reduce  the  expen¬ 
diture  of  fvinds  below  their  appropriations 
only  when  the  actual  revenues  are  less 
than  the  revenue  estimates  upon  which  the 
appropriations  were  based. 

Article  IV,  Section  27,  Missouri  Constitution,  provides: 

The  governor  may  control  the  rate  at  which 
any  appropriation  is  expended  during  the  period 
of  the  appropriation  by  allotment  or  other 
means ,  and  may  reduce  the  expenditures  of  the 
state  or  any  of  its  agencies  below  their  appro- 
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priations  whenver  the  actual  revenues  are  less 
than  the  revenue  estimates  upon  which  the  ap¬ 
propriations  were  based. 

At  the  outset,  that  section  appears  to  address  two  entirely  separate 
controls- -one  relating  to  limiting  the  rate  of  spending  and  the 
other  directed  to  restricting  the  total  amount  spent  by  any  agency 
over  the  fiscal  period. 

Considering  the  latter  power  first,  the  governor  is  able  to 
"reduce  .  .  .  expenditures  .  .  .  below  .  .  .  appropriations"  in 
appropriate  circumstances.  Granting  those  words  their  clear  and 
usual  meanings,  at  least  two  possibilities  regarding  the  exercise 
of  the  power  suggest  themselves.  Specifically,  the  governor  may 
consider  the  appropriations  to  any  agency  in  the  aggregate  and 
simply  reduce  the  departmental  spending  ceiling.  Second,  it  is 
quite  logical  to  extend  that  power  to  include  a  determination  that 
agency  spending  from  a  specific  appropriation  must  be  reduced  in 
case  of  a  shortfall.  Such  an  interpretation  is  consistent,  in  the 
opinion  of  this  office,  with  the  line  item  veto  authority  which  is 
granted  to  the  governor  in  the  preceding  section.  It  would  go  no 
further  than  to  preserve  the  power  of  the  executive  to  tailor  the 
budget  when  necessary  in  case  of  a  revenue  shortfall  to  the  same 
extent  as  was  the  case  when  submitted  to  him  for  approval  originally. 

The  second  control  relates  to  restricting  "the  rate  at  which 
any  appropriation  is  expended  during  the  period  of  the  appropria¬ 
tion  by  allotment  or  other  means.  ..."  The  language  suggests  that 
the  quarterly  allotments  outlined  in  Section  33.290  constitute  but 
one  method  of  rate  control.  Presumably,  any  method  might  be  used, 
although  the  usual  construction  would  limit  the  alternatives  to 
those  which  are  similar  in  nature  to  the  allotment  process  according 
to  the  rules  of  ejusdem  generis . 

In  light  of  these  two  separate  powers,  it  should  not  be  inferred 
from  any  portion  of  Opinion  No.  340  that  the  constitutional  authority 
to  control  the  rate  of  expenditure  is  contingent  upon  the  existence 
of  a  shortfall  in  revenues  or  that  an  action  to  control  the  spending 
rate  of  any  agency  must  necessarily  be  linked  to  a  reduction  in  the 
amount  available  to  the  agency  for  the  entire  fiscal  year.  Those 
controls  might  be  exercised  simultaneously,  but  need  not  be. 

Accordingly,  the  opinion  of  this  office  with  respect  to  the 
question  posed  by  Governor  Hearnes  and  quoted  above  may  be  restated 
as  follows: 
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A.  That  the  governor,  at  his  discretion,  may 
constitutionally  control  the  rate  of  expen¬ 
diture  of  any  appropriation  through  any 
fiscal  year  by  allotment  or  other  means. 
Furthermore,  in  any  year  in  which  actual 
revenues  are  less  than  the  revenue  esti¬ 
mates  upon  which  appropriations  were  based, 
the  governor,  at  his  discretion,  may  reduce 
the  expenditures  of  any  agency  below  the 
amounts  appropriated  to  the  agency. 


Very  truly  yours , 


)HN  ASHCROFT 


Attorney  General 
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ELECTIONS:  1.  The  terms  ''nonpartisan"  and  "In- 

ABSENTEE  VOTING:  dependent"  as  apolied  to  candidates 

BALLOTS:  for  office,  are  synonymous  and  when 

necessary  for  a  ballot  to  be  furnished 
at  a  primary  election  at  which  Independent  or  nonpartisan  candidates 
are  running,  such  ballot  is  a  "nonpartisan"  ballot.  2.  Nonpartisan 
ballots  are  not  to  be  furnished  at  a  primary  election  where  there  is 
not  more  than  one  candidate  for  any  office  on  the  nonpartisan  ticket 
If  such  ticket  did  not  receive  more  than  of  the  vote  for  governor 

at  the  last  preceding  election  for  governor  unless  lOS  of  the  voters 

voting  at  the  last  preceding  election  for  governor  petition  for  a 
ballot.  3.  War  ballots  do  not  contain  a  nonoartlsan  column  when  there 
Is  not  more  than  one  candidate  for  any  office  on  the  nonpartisan  ticket 
if  such  ticket  did  not  receive  more  than  5%  of  the  vote  for  governor 

at  the  last  preceding  election  for  governor  unless  prior  to  the  print¬ 

ing  of  the  war  ballots  1035  of  the  voters  voting  at  the  last  preceding 
election  for  governor  petition  for  a  ballot.  An  Individual  who 

receives  a  nonpartisan  ballot  at  a  primary  election  cannot  receive 
a  party  ballot  at  such  primary  election. 

OPINION  NO.  3^2 


May  22,  1970 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Kirkpatrick: 

This  Is  in  answer  to  your  request  for  an  official  opinion 
in  which  you  asked  whether  absentee  ballots.  Including  absentee 
war  ballots,  or  ballots  to  be  used  at  the  polling  places  at  the 
August  1970  primary  are  to  be  printed  for  "nonpartisan  or  inde¬ 
pendent"  candidates  in  view  of  the  fact  that  not  more  than  one  non¬ 
partisan  or  Independent  candidate  has  filed  for  any  office.  Your 
questions  are  as  follows: 

"1.  Is  there  a  distinction  In  fact  or 
in  lav;  between  the  terms  ’  Independent ' 
and  'Nonpartisan'  and,  if  so,  must  bal¬ 
lots  be  prepared  for  both  classifications? 

"2.  Must  ballots  be  prepared  for  Inde¬ 
pendent  or  Nonpartisan  candidates,  or 
both  in  the  August  1970,  Primary 
Election,  without  regard  to  the  exemp¬ 
tions  stated  in  Section  120.^30  R.S.Mo., 

1959? 
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"3.  Must  the  War  Ballot  prepared  pur¬ 
suant  to  Sec.  112.330  V.A.M.S.  Cum.  Sup. 

1969-1970  Include  candidates  appearing  on 
either  the  Independent  or  Nonpartisan 
tickets,  or  both. 

”4.  May  a  voter  requesting  the  Indepen¬ 
dent  or  Nonpartisan  ballot  In  the  August 
Primary  vote  for  other  officers  and  any 
other  party  Primary?" 

In  answer  to  your  first  question.  It  Is  our  view  that  the  terms 
"Independent"  and  "nonpartisan"  are  synonymous  and  that  reference  to 
an  Independent  ticket  means  and  Includes  a  nonpartisan  ticket,  and 
a  reference  to  a  nonpartisan  ticket  means  and  Includes  an  independent 
ticket . 


Section  120.215,  Senate  Bill  No.  135  of  the  Seventh-fifth  Gen¬ 
eral  Assembly  provides  as  follows: 

"Any  person  desiring  to  file  declaration 
papers  or  propose  as  a  candidate  on  any 
Independent,  nonpartisan  or  nev;  political 
party  ticket,  who  does  not  announce  by 
declaration  papers  as  a  candidate  for  any 
political  party  as  defined  by  sections  120. 

300  to  120.650  and  Is  not  a  member  of  a 
political  party  having  a  state  and  county 
committee,  or  treasurer  thereof,  shall  pay 
the  sum  of  money  required  by  section  120. 

350  to  the  state  or  county  treasurer,  as 
the  case  may  be,  instead  of  to  the  treasurer 
of  a  state  or  county  central  committee,  take 
a  receipt  therefor  and  file  the  receipt  with 
his  declaration  papers,  and  that  sum  of  money 
so  paid  shall  go  Into  the  general  revenue 
fund  of  the  state  or  county." 

Section  120.450,  Senate  Bill  No.  135  of  the  Seventy-fifth 
General  Assembly  provides  In  part  as  follows: 

"1.  At  all  primary  elections  there  shall 
be  as  many  separate  ballots  as  there  are 
parties  entitled  to  participate  In  the 
primary  election.  There  shall  also  be  a 
nonpartisan  ballot  upon  which,  under  ap¬ 
propriate  title  of  each  office,  shall  be 
printed  the  names  of  all  persons  by  whom 
declaration  papers  have  been  filed  as  re¬ 
quired  by  sections  120.300  to  120.650  who 
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do  not  announce  by  such  declaration  papers 
as  candidates  for  any  political  party  as 
defined  by  sections  120.300  to  120.650  . 

ft 


We  believe  it  is  to  be  clear,  as  stated  above,  that  the  terms 
"nonpartisan"  and  "independent"  are  synonymous  and  that  both  have  the 
meaning  of  a  candidacy  that  is  not  "partisan",  that  is,  a  candidacy 
that  is  not  that  of  an  established  political  party  or  a  new  political 
party.  It  is  clear,  that  if  a  person  is  running  as  a  candidate  other 
than  as  a  "Party"  candidate,  he  is  a  nonpartisan  or  an  Independent 
candidate.  We  believe  it  to  be  clear  also  under  the  provisions  of 
Section  120.^50,  quoted  above,  providing  for  the  furnishing  of  bal¬ 
lots,  including  party  ballots  and  a  "nonpartisan"  ballot  at  primary 
elections,  that  the  legislative  Intent  is  shown  to  be  that  the 
"nonpartisan"  ballot  is  also  Intended  to  Include  the  "independent" 
ballot  and  that  the  nonpartisan  and  Independent  ballots  are  one 
and  the  same.  It  follows,  therefore,  that  where  it  is  necessary 
to  prepare  an  "Independent"  or  "nonpartisan"  ballot,  that  only  one 
ballot  is  to  be  prepared  and  that  such  ballot  is  a  "nonpartisan" 
ballot  under  the  provisions  of  Section  120.^50. 

We  are  enclosing  in  answer  to  your  second  question.  Opinion 
No.  287,  rendered  May  27,  1968,  to  James  C.  Kirkpatrick.  Such 
opinion  relies  on  and  quotes  from  the  case  of  State  v.  Toberman, 

269  S.W.2d  753,  decided  by  the  Supreme  Court  of  Missouri  in  195^. 

As  can  be  seen  from  the  quotation  from  such  case  in  Opinion  No.  287, 
the  Supreme  Court  held  that  it  is  unnecessary  to  print  a  "nonpartisan" 
primary  ballot  if  there  are  no  contests  for  any  office  on  the  non¬ 
partisan  ticket  and  such  ticket  did  not  receive  more  than  55?  of  the 
vote  for  governor  at  the  last  primary  election  for  governor  unless 
105?  of  the  voters  voting  at  the  last  preceding  election  for  governor 
petition  for  a  ballot. 

Section  120.^30,  RSMo  19^9,  in  effect  at  the  time  the  Toberman 
case  was  decided  provided  as  follows: 

"Whenever  any  person  shall  have  filed  as 
a  candidate  for  nomination  upon  a  party 
ticket  which  at  the  last  preceding  election 
for  governor  shall  have  cast  less  than  five 
per  cent  of  the  total  vote  case  for  governor 
in  such  election,  and  when  not  more  than  one 
person  shall  have  filed  as  a  candidate  for 
any  office  on  such  party  ticket,  no  ballot 
shall  be  printed  for  the  primary  election  as 
herein  provided  unless  upon  petition  of  at 
least  ten  per  cent  of  the  voters  voting  in  the 
county  at  said  preceding  election  for  governor. 
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When  no  ballots  are  printed  as  herein  provided, 
the  candidates  filing  declarations  and  who 
are  unooposed  shall  be  certified,  as  by  sec¬ 
tions  120.300  to  120.650  provided,  as  the 
nominees  of  such  party  casting  less  than  five 
per  cent  of  the  vote  of  the  state." 

Section  120.450,  RSHo  1949,  also  in  ef’fect  at  the  time  the 
Toberman  case  was  decided  provided  In  part  as  follov/s: 

"At  all  primaries  there  shall  be  as  many 
separate  tickets  as  there  are  parties 
entitled  to  participate  in  the  primary 
election.  There  shall  also  be  a  non¬ 
partisan  ticket  upon  which,  under  ap¬ 
propriate  title  of  each  office,  shall 
be  printed  the  names  of  all  persons  by 
whom  declaration  papers  have  been  filed, 
as  required  by  sections  120.300  to  120.650, 
who  do  not  announce  by  such  declaration 
papers  as  candidates  for  any  political 
party  as  defined  by  sections  120.300  to 

120.650.  .  .  ." 

It  can  be  seen  from  the  quotation  in  the  Toberman  case  in 
Opinion  Mo.  287,  that  at  the  time  the  Supreme  Court  made  its  ruling 
the  provisions  of  Section  120.450,  RSMo.  1949,  provided  for  a  non¬ 
partisan  ballot  in  addition  to  the  ballots  for  the  parties  entitled 
to  participate  in  the  primary  election.  In  view  o^  the  holding  of 
the  Supreme  Court  in  the  Toberman  case,  it  is  clear  that  the  .'Supreme 
Court  was  of  the  view  that  the  provision  in  Section  120.450,  requiring 
a  nonpartisan  ticket  at  primary  elections  was  sub.^ect  to  the  provision 
of  Section  120.430,  which  states  that  it  shall  be  unnecessary  to 
furnish  a  nonpartisan  ballot  at  a  primary  when  not  more  than  one  can¬ 
didate  for  any  office  has  filed  on  the  nonpartisan  or  Independent 
ticket  and  such  ticket  did  not  receive  more  than  55?  of  the  vote  for 
governor  at  the  last  preceding  election  for  governor  unless  10?  of 
the  voters  voting  at  the  last  preceding  election  for  eovernor  peti¬ 
tion  for  a  ballot. 

The  provisions  of  120.430  zind  120.450,  Senate  Bill  Mo.  135 
of  the  Seventy-fifth  General  Assembly,  are  the  same  in  substance 
as  were  such  sections  in  the  1949  revision,  and  we  believe,  therefore, 
that  the  Supreme  Court  holding  in  the  Toberman  case  is  applicable 
at  the  present  time. 

It  is,  therefore,  our  view  in  answer  to  your  second  question 
that  under  the  provisions  of  Section  120.430,  Senate  Bill  No.  135 
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of  the  Seventy-fifth  General  Assembly,  it  is  unnecessary  to  furnish 
nonpartisan  or  Independent  ballots  where  not  more  than  one  candi¬ 
date  has  filed  for  any  office  on  the  nonpartisan  or  independent 
ticket,  when  such  party  did  not  receive  more  than  5?  of  the  vote 
for  governor  at  the  last  preceding  election  for  governor  unless  10? 
of  the  voters  voting  at  the  last  preceding  election  for  governor 
petition  for  a  ballot. 

In  answer  to  your  third  question,  it  is  our  view  that  the 
war  ballot  should  not  Include  candidates  on  the  nonpartisan  or 
Independent  ticket  in  cases  where  there  is  not  more  than  one  can¬ 
didate  for  any  office  on  such  ticket  and  such  ticket  received  at 
the  last  election  for  governor,  less  than  5?  of  the  vote. unless  be¬ 
fore  such  ballots  are  printed  10?  of  the  voters  voting  at  the  last 
preceding  election  for  governor  petition  for  a  ballot. 

Section  112.330,  House  Bill  No.  5^  of  the  Seventy-fifth 
General  Assembly,  relating  to  war  ballots  provides  In  part  as 
follows: 

".  .  .The  form  and  contents  of  the  ballot 
shall  comply  with  the  primary  and  general 
election  laws,  except  as  to  the  instructions 
required  to  be  placed  on  primary  and  general 
election  ballots,  and  except  that  the  ballot 
for  primary  elections  for  all  parties  shall 
consist  of  a  single  sheet  of  paper  ..." 

[Emphasis  added] 

It  Is  our  view  that  the  provision  in  Section  120.^30  that  a 
ballot  shall  not  be  furnished  for  a  nonpartisan  ticket  for  primary 
elections  when  there  is  not  more  than  one  candidate  for  any  office 
on  the  Independent  or  nonpartisan  ticket  If  such  ticket  got  less 
than  5?  of  the  vote  at  the  last  election  unless  10?  of  the  voters 
voting  at  the  last  preceding  election  for  governor  petition  for  a 
ballot  is  part  of  the  primary  election  laws,  and  therefore.  It  Is 
unnecessary  to  print  war  ballots  when  not  more  than  one  candidate 
files  on  the  nonpartisan  or  independent  ticket  for  any  office  and 
such  ticket  did  not  receive  more  than  5?  of  the  vote  at  the  pre¬ 
ceding  election  for  governor  unless  before  the  ballots  are  printed 
10?  of  the  voters  voting  at  the  last  preceding  election  for  governor 
petition  for  a  ballot. 

We  interpret  your  fourth  question  as  asking  whether  a  person 
who  receives  an  independent  or  nonpartisan  ballot  at  the  primary 
election  In  August  Is  entitled  to  receive  In  addition  a  party 
ballot . 


Section  120.^50,  Senate  Bill  No.  135  of  the  Seventy-fifth 
General  Assembly,  quoted  above,  provides  that  at  all  primary 
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elections  there  shall  be  as  many  separate  ballots  as  there  are 
parties  entitled  to  participate  in  the  primary  election  and  also 
a  nonpartisan  ballot.  As  pointed  out  above  in  certain  circumstances 
it  is  unnecessary  to  furnish  a  nonpartisan  or  Independent  ballot. 
However,  when  there  is  more  than  one  candidate  for  any  office  as 
an  Independent  or  nonpartisan  candidate  a  nonpartisan  ballot  is 
furnished  giving  the  voters  the  right  to  determine  by  vote  the 
nominee  for  any  office  on  the  nonpartisan  ticket. 

Subsection  7  of  Section  120.450  provides  in  part  as  follows: 

"In  any  primary  election  each  qualified 
voter  shall  be  entitled  to  receive  from 
the  Judge  of  the  election  one  ballot  of 
the  political  party  participating  in  the 
election  for  which  he  desires  to  vote.  ..." 

While  subsection  7  of  section  120.450  provides  that  each 
qualified  voter  shall  be  entitled  to  receive  the  ballot  of  the 
political  party  for  which  he  desires  to  vote,  we  believe  that  the 
clear  legislative  Intent  is  that  the  individual  shall  be  entitled 
to  vote  only  one  ticket  at  the  primary  election,  whether  such 
ticket  be  a  party  ticket  or  a  nonpartisan  ticket.  Subsection  1 
of  Section  120.450  provides  that  there  shall  be  party  ballots  for 
established  and  new  political  parties  and  nonpartisan  ballots  and 
we  believe  it  to  be  clearly  the  legislative  Intent  that  any  in¬ 
dividual  receive  only  a  party  ballot  or  a  nonpartisan  ballot  and 
that  he  cannot  participate  in  voting  for  cajidldates  for  more  than 
one  party  or  for  candidates  on  a  nonpartlsam  ticket,  and,  in  addition 
candidates  on  a  party  ticket.  We  deem  it  unnecessary  to  determine 
whether  a  statute  would  be  constitutional  which  provided  that  a 
person  would  be  entitled  to  more  than  one  party  ballot  or  a  party 
ballot  auid  a  nonpartisan  ballot  because  the  legislative  Intent  is 
clearly  that  any  individual  shall  be  entitled  to  receive  only  a 
party  ballot  or  a  nonpartisan  ballot  at  a  primary  election. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  The  terms  "nonpartisan"  and  "Independent"  as  applied  to 
candidates  for  office,  are  synonymous  eind  when  necessary  for  a  bal¬ 
lot  to  be  furnished  at  a  primary  election  at  which  Independent  or 
nonpartisan  candidates  are  running,  such  ballot  is  a  "nonpartisan" 
ballot. 


2.  Nonpartisan  ballots  are  not  to  be  furnished  at  a  primary 
election  where  there  is  not  more  than  one  candidate  for  any  office 
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on  the  nonpartisan  ticket  if  such  ticket  did  not  receive  more  than 
of  the  vote  for  governor  at  the  last  preceding  election  for 
governor  unless  10J5  of  the  voters  voting  at  the  last  preceding  elec¬ 
tion  for  governor  petition  for  a  ballot. 

3.  V/ar  ballots  do  not  contain  a  nonpartisan  column  when 
there  is  not  more  than  one  candidate  for  any  office  on  the  non¬ 
partisan  ticket  if  such  ticket  did  not  receive  more  than  of  the 
vote  for  governor  at  the  last  preceding  election  for  governor  unless 
prior  to  the  printing  of  the  war  ballots  10^  of  the  voters  voting 

at  the  last  preceding  election  for  governor  petition  for  a  ballot. 

4.  An  individual  vjho  receives  a  nonpartisan  ballot  at  a 
primary  election  cannot  receive  a  party  ballot  at  such  primary 
election. 

The  foregoing  opinion,  which  I  hereby  approve,  v/as  prepared 
by  my  Assistant,  C.  B.  Burns. 

Yours  very  truly, 

JOHII  C.  DANFORTH 
Attorney  General 

Enclosure : 

Op.  No.  287 
5-27-63,  Kirkpatrick 
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FOREST  CROP  LAND: 
TAXATION  (EXEMPTION): 

relief  from  taxation  of 
twenty-five  years  or  to 
forest  cron  land  beyond 


Article  X,  Section  7  of  the  Consti¬ 
tution  of  Missouri  does  not  permit 
the  Legislature  to  errant  partial 
forest  crop  land  for  a  period  lonr^er  than 
extend  or  renew  such  classification  of 
a  period  of  twenty-five  years. 


OPINION  NO.  3^^ 

October  28,  1970 


Honorable  Earl  L.  Sponsler 
State  Representative 
District  No.  126 
R.^.D.  2 

Cabool,  Missouri  65689 


FILED 


Dear  Representative  Sponsler: 

This  is  in  response  to  your  request  for  an  official  opinion 
on  the  question  whether  land  v;hlch  has  been  classified  as  forest 
crop  land  under  the  State  Ibrestry  Act  and  has  received  partial 
relief  from  taxation  for  twenty-'f’ive  years  may  amain  be  classi¬ 
fied  as  forest  crop  land  for  an  additional  twenty-five  years. 


As  pointed  out  in  your  opinion  reouest.  Article  X,  Section 
7  authorizes  the  let^lslature  to  provide  for  partial  relief  from 
taxation  of  forest  lands  as  follows: 


"For  the  purpose  of  encouramin?^  forestry  when 
lands  are  devoted  exclusively  to  such  purnose, 
and  the  reconstruction,  redevelonment  and  re¬ 
habilitation  of  obsolete,  decadent  or  blimhted 
areas,  the  general  assembly  by  general  lav/,  may 
provide  for  such  partial  relief  from  taxation 
of  the  lands  devoted  to  any  such  purpose,  and 
of  the  improvements  thereon,  by  such  method  or 
methods,  for  such  period  or  periods  of  time, 
not  exceeding  twenty-'^ive  years  in  any  instance, 
and  upon  such  terms,  conditions,  and  restric¬ 
tions  as  it  may  prescribed." 

Section  25^.080,  RSMo  I969,  imolements  the  above-quoted  con¬ 
stitutional  provision  and  provides: 

"Any  lands  approved  and  classified  by  the  com¬ 
mission  as  forest  croolands  as  defined  in  this 
chapter  shall  receive  oartial  relief  from  taxa¬ 
tion,  as  provided  in  said  chanter,  durinm  a 
period  or  neriods  of  time  not  to  exceed  twenty- 
five  years  in  any  instance." 
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Your  question,  therefore,  calls  for  a  construction  of  the  con¬ 
stitutional  languat^e  upon  the  power  of  the  general  assembly  by  rea¬ 
son  of  the  words  "for  such  period  or  periods  of  time  not  exceeding 
twenty-five  years  In  any  Instance." 

"’The  generarl  definition  of  the  word  "period",  with  reference 
to  time.  Is  to  refer  to  a  continuous  period,  *  *  Barrows  v. 

Rlss  &  Co.,  179  J^.W.Pd  ^473  ,  ^75  (K.C.Ct.App.  19^^).  It  was  thus 
understood  by  the  framers  of  the  Constitution  when  Article  X,  Sec¬ 
tion  7  was  discussed.  On  page  ^721  of  the  Debates  of  the  Consti¬ 
tutional  Convention  of  19^3-19^5,  we  find  the  following  remarks 
by  Mr.  Krearaalmyer: 

".  .  .  In  the  case  of  forestry,  the  Legislature 
may  pass  a  total  exemption  or  a  partial  exemp¬ 
tion.  I  don't  think  there  Is  very  much  of  a 
line  between  Senator  McReynolds  cimendment  and 
Section  7,  but  the  Legislature  m.ay  pass  a  law 
relieving  the  owners  of  all  of  the  tax  for  a 
certain  period  of  time  -  It’s  twenty-five  years 
as  this  Section  7  calls  for.  That’s  not  a  long 
enough  time  for  a  forest  program,  but  I  am  not 
going  to  object  to  that  because  maybe  In  twenty- 
five  years  we  would  be  passing  on  and  somebody 
else  can  take  that  problem  on,  ..." 

Again  with  reference  to  Article  X,  Section  7,  we  find  on  page 

4936: 

"MR.  COPE:  I  feel  that  I  am  In  favor  the  the 
Committee’s  report  on  this  proposition  but  I 
want  to  ask  you  something  In  regard  to  this 
proposed  amendment.  What  Is  the  limitation  on 
the  namber  of  years  that  this  relief  can  be 
given? 

"MR.  SHEPLEY:  Twenty-five  years." 

In  view  of  the  foregoing.  It  Is  clear  that  the  Intent  of  the 
framers  of  the  Constitution  was  to  terminate  the  classification  of 
land  as  forest  crop  land  at  the  end  of  twenty-five  years. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  Article  X,  Section  7  of 
the  Constitution  of  Missouri  does  not  permit  the  Legislature  to 
grant  partial  relief  from  taxation  of  forest  crop  land  for  a  period 
longer  than  twenty-five  years  or  to  extend  or  renew  such  classifi¬ 
cation  of  forest  crop  land  beyond  a  period  of  twenty-five  years. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  preoared 
by  ny  Assistant,  L.  J.  Gardner. 


JOHN  C.  DANPORTH 
Attorney  General 
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TAXATION  (INTANGIBLE) : 
BLIND  PERSONS: 


The  blind  pension  fund  of  the  State 
of  Missouri  is  not  entitled  to  share 
in  the  intangible  personal  property 
tax  collected  by  the  state. 


September  4,  1970 


OPINION  NO.  348 


Honorable  Robert  A.  Young 
Senator,  24th  District 
3500  Adie  Road 
St.  Ann,  Missouri  63074 

Dear  Senator  Young: 

This  official  opinion  is  rendered  pursuant  to  the  request 
contained  in  your  letter  concerning  the  blind  pension  fund  of  the 
State  of  Missouri.  More  specifically,  the  following  question  is 
presented: 


FILED 


"Is  the  Blind  Pension  Fund  entitled  to  a 
share  of  the  intangible  personal  property  tax 
collected?" 

Article  III,  Section  38(b)  of  the  Constitution  of  Missouri 
provides,  in  part,  as  follows: 

"The  general  assembly  shall  provide  an  annual 
tax  of  not  less  than  one-half  of  one  cent  nor 
more  than  three  cents  on  the  one  hundred  dol¬ 
lars  valuation  of  all  taxable  property  to  be 
levied  and  collected  as  other  taxes,  for  the 
purpose  of  providing  a  fund  to  be  appropriated 
and  used  for  the  pensioning  of  the  deserving 
blind  as  provided  by  law.  *  *  *  " 

By  authority  of  this  constitutional  provision,  the  legislature 
adopted  Section  209.130,  RSMo  1969,  which,  in  pertinent  part,  reads 
as  follows: 

"There  is  hereby  levied  an  annual  tax  of  three 
cents  on  each  one  hundred  dollars  valuation  of 
taxable  property  in  the  state  of  Missouri  to 
provide  a  fund  out  of  which  shall  be  paid  the 
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pensions  for  the  deserving  blind  as  herein 
provided.  The  tax  shall  be  collected  at  the 
same  time  and  in  the  same  manner  and  by  the 
•  same  means  as  other  state  taxes  are  now  col¬ 
lected.  The  tax,  when  so  collected,  shall 
be  paid  into  the  state  treasury  to  the  credit 
of  the  blind  pension  fund,  out  of  v/hich  fund 

shall  be  paid  the  pension  as  provided  by  law. 

*  *  *  " 

Thus,  it  is  provided  in  the  constitution  and  the  statutes  that 
"taxable  property"  is  to  be  taxed  annually  for  the  purpose  of  es¬ 
tablishing  and  supporting  a  pension  fund  for  the  blind.  "Taxable 
property"  is  classified  by  Article  X,  Section  4(a)  of  the  Consti¬ 
tution  of  Missouri,  which  reads  as  follows: 

"  *  *  *  class  1,  real  property;  class  2, 
tangible  personal  property;  class  3,  in¬ 
tangible  personal  property.  *  *  *  " 

Since  intangible  personal  property  is  considered  a  form  of 
"taxable  property"  by  Article  X,  Section  4 (a), supra,  the  question 
has  been  raised  as  to  whether  the  blind  pension  fund  is  entitled 
to  receive  a  portion  of  the  tax  on  intangible  personal  property. 
At  the  present  time  no  part  of  this  tax  is  being  paid  into  this 
fund. 


Proper  consideration  of  the  question  requires  examination  of 
certain  other  cons titutiona]  provisions  and  statutes  relating 
specifically  to  intangible  personal  property  taxation  in  Missouri. 

Article  X,  Section  4(b),  Constitution  of  Missouri,  deals  with 
the  basis  upon  which  property  shall  be  taxed,  stating: 

"Property  in  classes  1  and  2  and  subclasses  of 
class  2 ,  shall  be  assessed  for  tax  purposes  at 
its  value  or  such  percentage  of  its  value  as  may 
be  fixed  by  law  for  each  class  and  for  each  sub¬ 
class  of  class  2.  Property  in  class  3  and  its 
subclasses  shall  be  taxed  only  to  the  extent 
authorized  and  at  the  rate  fixed  by  law  for  each 
class  and  subclass,  and  the  tax  shall  be  based 
on  the  annual  yield  and  shall  not  exceed  eight 
per  cent  thereof." 

It  will  be  observed  that  real  property  and  tangible  personal  property 
are  taxed  on  the  basis  of  value,  while  the  tax  on  intangible  personal 
property  is  based  solely  upon  the  "yield"  derived  from  the  property. 

Article  X,  Section  4(c),  Constitution  of  Missouri,  deals  with 
the  distribution  of  the  taxes  collected  on  intangible  personal  property. 
That  provision  states; 
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"All  taxes  on  property  in  class  3  and  its  sub¬ 
classes,  and  the  tax  under  any  other  form  of 
taxation  substituted  by  the  general  assembly 
for  the  tax  on  bank  shares,  shall  be  assessed, 
levied  and  collected  by  the  state  and  returned 
as  provided  by  lav/,  less  two  percent  for  col¬ 
lection,  to  the  counties  and  other  political 
subdivisions  of  their  origin,  in  proportion  to 
the  respective  local  rates  of  levy." 

Thus,  all  taxes  on  intangible  personal  property,  less  a  small  col¬ 
lection  fee,  are  to  be  returned  to  the  counties  and  other  local 
political  subdivisions. 

In  accordance  with  these  constitutional  provisions,  the  tax  on 
intangible  personal  property  has  been  implemented  by  statute.  In 
Chapter  146,  RSMo  1969,  it  is  provided  that  the  tax  on  intangible 
personal  property  shall  be  based  upon  the  yield  (which  means  the 
proceeds)  of  the  property  and  that  the  rate  of  tax  shall  be  four 
per  cent  of  such  yield.  Every  person,  as  therein  defined,  is  re¬ 
quired  to  file  on  or  before  April  15  a  property  tax  return  on  in¬ 
tangibles,  and  the  tax  is  payable  at  the  time  the  return  is  made. 
Section  146.110,  RSMo  1969,  as  cunended,  provides  that  the  tax  shall 
be  distributed  as  follows: 

"The  director  of  revenue  shall  annually,  on 
or  before  the  fifteenth  day  of  December,  re¬ 
turn  the  amount  of  intangible  taxes  collected, 
less  two  percent  ttereof,  which  shall  be  re¬ 
tained  by  the  sti-ce  for  collection,  to  the 
county  treasury  of  the  county  in  which  the 
particular  taxpayers  are  domiciled  or  in  which 
the  intangible  personal  property  which  was  the 
subject  of  the  tax  had  its  business  situs.  *  *  *  " 

Inasmuch  as  Article  III,  Section  38(b),  Constitution  of  Missouri, 
and  Section  209.130,  RSMo  1969,  provide  for  a  tax  based  on  the  value 
of  taxable  property  which  is  to  be  retained  by  the  state  for  the  bene¬ 
fit  of  the  blind  rather  than  returned  to  the  counties  and  political 
subdivisions,  it  must  be  determined  whether  there  is  a  conflict  or 
whether  the  constitutional  and  statutory  provisions  can  be  reconciled. 

It  is  the  view  of  this  office  that  the  framers  of  the  constitu¬ 
tion  did  not  intend  to  include  intangible  property  within  the  scope  of 
Article  III,  Section  38(b).  The  language  of  that  provision  is  that 
the  legislature  shall  provide  a  tax  of  not  less  than  one-half  of  one 
cent  nor  more  than  three  cents  on  the  one  hundred  dollars  valuation 
"  *  *  *  of  all  taxable  property  to  be  levied  and  collected  as  other 
taxes ,  *  *  *  "  (Emphasis  added) .  The  framers  clearly  intended  for 
this  property  tax  to  be  assessed,  levied  and  collected  in  the  same 
manner  as  were  the  general  taxes  on  real  estate  and  tangible  personal 
property.  Chapter  137,  RSMo,  which  deals  with  the  assessment  and  levy 
of  property  taxes,  is  concerned  only  with  real  property  and  tangible 
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personal  property.  Special  provisions  for  the  assessment  and  levy 
of  intangible  personal  property  taxes  take  this  out  of  the  general 
category.  For  example.  Section  137.075  provides; 

"Every  person  owing  or  holding  real 
property  or  tangible  personal  property  on 
the  first  day  of  January,  including  all 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  during  the  same 
calendar  year." 

The  tax  on  intangible  personal  property  is  separately  provided  for 
by  Chapter  146,  RSMo,  wherein  the  tax  is  based  upon  yield  rather 
than  valuation  of  the  property.  The  apparent  differences  in  the 
system  of  handling  taxes  on  real  and  tangible  personal  property  and 
intangible  personal  property  indicate  the  framers  of  the  constitu¬ 
tion  intended  to  limit  the  tax  provided  for  in  Article  III,  Section 
38(b)  to  three  cents  on  each  one  hundred  dollars  valuation  of  real 
and  tangible  personal  property  only. 

It  is  well  settled  that  if  a  literal  interpretation  of  the 
language  used  in  a  constitutional  provision  would  give  it  an  effect 
in  contravention  of  the  real  purpose  and  intent  of  the  instrument  as 
deduced  from  a  consideration  of  all  its  parts,  such  intent  must  pre¬ 
vail  over  the  literal  meaning.  Moore  v.  Toberman,  250  S.W.2d  701 
(MO. 1952).  Furthermore,  a  constitutional  provision  should  never  be 
construed  to  work  confusion  and  mischief  unless  no  other  reasonable 
construction  is  possible.  State  ex  rel.  Jamison  v.  St.  Louis-San 
Francisco  Ry.Co.,  300  S.W.274  (Mo. 1927);  Moore  v.  Toberman,  (supra). 

In  the  present  situation  a  construction  of  Article  III,  Section 
38(b),  which  would  require  intangibles  to  be  taxed  on  the  basis  of 
valuation,  would  bring  about  a  confusing  result  because  other  provi¬ 
sions  of  the  constitution  specifically  state  that  all  intangibles 
shall  be  taxed  according  to  their  yield.  Furthermore,  such  a  con¬ 
struction  would  require  the  state  to  retain  taxes  on  intangible 
property  which  would  conflict  with  the  direction  of  Article  X,  Sec¬ 
tion  4(c)  of  the  constitution  requiring  these  to  be  returned  to  the 
counties  and  other  political  subdivisions. 

In  view  of  the  foregoing,  it  is  our  opinion  that  the  blind  pen¬ 
sion  fund  does  not  share  in  the  taxes  collected  on  intangible  per¬ 
sonal  property. 

In  addition  to  the  reasons  set  forth  above,  there  are  certain 
principles  of  construction  which  require  us  to  reach  the  same  con*- 
clusion.  In  16  C.J.S.,  Constitutional  Law,  Section  25,  the  following 
rule  is  set  forth: 

"When  general  and  special  provisions  of  a  con¬ 
stitution  are  in  conflict,  the  special  pro¬ 
visions  should  be  given  effect  to  the  extent 
of  their  scope,  leaving  the  general  provisions 
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to  control  in  instances  where  the  special 
provisions  do  not  apply." 

The  same  construction  must  be  applied  to  the  statutory  provi¬ 
sions.  The  special  provisions  relating  to  intangible  personal 
property  taxes  are  to  be  given  effect  over  the  provisions  relating 
to  taxation  of  property  in  general. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  blind 
pension  fund  of  the  State  of  Missouri  is  not  entitled  to  share  in 
the  intangible  personal  property  tax  collected  by  the  state. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


^  Very  truly  yoiwai, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  Klaffenbach 


May  27,  1970 


OPINION  LETTER  NO.  3^9 


Honorable  Richard  Southern  '  i  l.  l  u 

State  Senator 

201  West  Summer  Avenue 

Monroe  City,  Missouri  63^56 

Dear  Senator  Southern;  - 

This  Is  In  response  to  your  opinion  request  which  Is  stated 
as  follows; 

”1  am  requesting  an  official  opinion  of 
your  office  as  to  the  application  of  the 
1970  census  results  to  cities,  counties, 
political  subdivisions,  and  officials  of 
these  bodies,  wherein  there  is  a  statutory 
population  requirement  or  limitation  de¬ 
fining  what  such  body  or  official  can  or 
cannot  do  and  setting  amounts  of  public 
funds  paid,  made  available  or  distributable 
to  such  bodies  and  officials 

Since  nany  persons  in  our  state  are  concerned 
that  the  powers  of  some  cities  or  politi¬ 
cal  subdivisions  will  no  longer  be  available 
to  them  if  their  population  falls  below  a 
specified  statutory  figure,  it  is  Important 
to  know;  If  a  city  which  under  i960  census 
qualified  because  their  population  was 
over  the  minimum  required  to  exercise  cer¬ 
tain  powers,  does  such  a  political  subdivi¬ 
sion  lose  these  presently  held  powers  If 
it  falls  below  that  statutory  figure  under 
the  1970  census?  If  the  body  does  lose  these 
powers  when  is  the  effective  date?  When  the 
figures  are  officially  certified  by  some 
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agency  or  some  other  date?  What  Is  the 
effective  date?  This  Is  of  extreme  Impor¬ 
tance  considering  the  possible  action  a 
body  may  need  or  want  to  take  to  attempt 
through  their  own  cl tl tens  or  some  legisla¬ 
tive  body  to  change  the  specific  statutory 
limits . 

When  would  salaries  to  officials,  gas  tax 
distribution  to  cities  and  counties  and  any 
other  payments  be  altered  due  to  population 
changes  under  the  1970  census?  Are  there 
other  matters  beside  salaries  and  gas  tax 
payments  which  would  be  affected  by  changes 
In  population  from  i960  to  1970? 

Could  a  political  subdivision  by  special 
census  or  annexation  at  a  date  after  1970, 
and  before  the  I980  census  certify  a  larger 
population  than  the  1970  figures,  and  If 
they  did  sc,  would  these  later  figures  be 
accepted  to  qualify  these  bodies  or  officials 
to  Increased  salary,  payments  or  powers?" 

You  have  requested  an  early  decision  with  respect  to  these 
questions;  and  for  that  reason,  we  will  not  attempt  to  analyze  the 
myriad  statutes  Involved. 

First,  we  wish  to  call  your  attention  to  Section  1.100,  RSMo 
1959»  which  provides  in  full  as  follows: 

"1.  The  population  of  any  political  sub¬ 
division  of  the  state  for  the  purpose  of 
representation  or  other  matters  including 
the  ascertainment  of  the  salary  of  any 
county  officer  for  any  year  or  for  the  amount 
of  fees  he  may  retain  or  the  amount  he  is 
allowed  to  pay  for  deputies  and  assistants 
is  determined  on  the  basis  of  the  last  pre¬ 
vious  decennial  census  of  the  United  States. 

For  the  purposes  of  this  section  the  effective 
date  of  the  i960  decennial  census  of  the 
United  States  Is  July  1,  I96I,  and  the  ef¬ 
fective  date  of  each  succeeding  decennial 
census  of  the  United  States  is  July  first 
of  each  tenth  year  after  I96I;  except  that 
for  the  purposes  of  ascertaining  the  salary 
of  any  county  officer  for  any  year  or  for  the 
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amount  of  fees  he  may  retain  or  the  amount 
he  is  allowed  to  pay  for  deputies  and  assis¬ 
tants  the  effective  date  of  the  i960  de¬ 
cennial  census  of  the  United  States  is  Janu¬ 
ary  1,  1961,  and  the  effective  date  of  each 
succeeding  decennial  census  is  January  first 
of  each  tenth  year  after  I96I. 

"2.  Any  law  which  is  limited  in  its  opera¬ 
tion  to  counties,  cities  or  other  political 
subdivisions,  having  a  specified  population 
or  a  specified  assessed  valuation,  shall  be 
deemed  to  Include  all  counties,  cities  or 
political  subdivisions  which  thereafter  ac¬ 
quire  such  population  or  assessed  valuation 
as  well  as  those  in  that  category  at  the  time 
the  law  passed." 

In  our  view,  the  above  section  fixes  the  effective  date 
with  respect  to  laws  limited  in  operation  to  counties,  cities, 
and  other  political  subdivisions  having  a  specified  population. 
Therefore,  the  effective  date  for  the  purpose  of  representation 
or  other  matters  as  therein  provided  would  be  July  1,  1971*  and 
the  effective  date  for  the  purposes  of  ascertaining  the  salary  of 
any  county  officer  for  any  year  or  for  the  amount  of  fees  he  may 
retain  or  the  amount  he  is  allowed  to  pay  for  deputies  and 
assistants  is  January  1,  1971. 

It  is,  therefore,  our  view  that  where  a  city  or  political 
subdivision  derives  power  solely  by  reason  of  the  fact  that  it 
falls  within  the  population  range  provided  by  the  particular 
statute  such  city  or  political  subdivision  no  longer  retains  the 
grant  of  power  when  its  population  falls  outside  the  prescribed 
range.  Where  the  population  is  determined  solely  by  the  1970 
census,  the  effective  date  in  such  a  case  would  be  July  1,  1971. 

We  have  already  stated  that  the  effective  date  with  respect 
to  the  population  and  the  census  figures  as  applied  to  the  salaries 
of  county  officers  is  January  1,  1971. 

With  respect  to  gas  tax  distribution,  we  enclose  Opinion  No. 
H07 ,  dated  December  10,  196^,  to  Robert  E.  Yocom,  in  which  it  was 
held  that  gasoline  tax  distribution  is  based  on  the  federal  census 
figures . 

With  respect  to  your  question  of  whether  there  are  other 
matters  besides  salaries  and  gas  tax  payments,  which  would  be 
affected  by  the  changes  in  population,  we  cannot,  as  we  stated, 
undertake  a  complete  review  of  all  such  statutes. 
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However,  an  example  is  the  St.  Louis  City  earnings  tax.  Sec¬ 
tions  92.110,  RSMo  et  seq.,  as  amended,  which  authorizes  the  levy 
of  an  earnings  tax  by  constitutional  charter  cities  of  over 
700,000  population. 

With  respect  to  your  last  question  concerning  whether  a 
political  subdivision  by  special  census  or  annexation  after  1970 
and  before  the  I980  census  could  attain  a  larger  population  as 
indicated  by  the  1970  figures,  it  is  our  view  that  such  an  in¬ 
crease  could  possibly  be  shown  by  annexation.  That  is,  in  our 
Opinion  No.  ^07,  12-10-6^,  Yocom,  copy  enclosed,  we  noted  that 
an  area  which  incorporated  after  the  federal  census  had  been  taken 
could  possibly  obtain  a  United  States  Bureau  of  Census  certi¬ 
fication  with  respect  to  population  in  its  geographical  area.  On 
the  basis  of  such  a  census  determination,  the  population  of  the 
political  subdivision  would  be  increased  in  case  of  annexation. 

The  increase  in  the  population  thus  obtained  would  enable  the  po¬ 
litical  subdivision  and  its  officials  to,  by  reason  of  such  in¬ 
creased  census  figures,  take  advantage  of  or  come  within  certain 
statutes  applicable  to  the  population  range  reached  by  the  annex¬ 
ation. 

We  are  also  enclosing  Opinion  M25,  dated  October  9j  19^9 >  to 
McNary,  which  held  that  a  special  census  conducted  under  provi¬ 
sions  of  Sections  7I.I60  through  7I.I8O,  RSMo  I969  is  applicable 
in  determining  distribution  of  cigarette  tax  money  in  municipalities 
in  a  first  class  charter  county. 

We  caution  you,  however,  that  this  opinion  was  challenged 
in  an  action  in  the  Circuit  Court  in  Cole  County,  Cause  No.  2^4, ^83, 
styled  City  of  Bridgeton  v.  Gllstrap,  and  that  said  court  on 
February  25,  1970,  handed  down  a  decision  now  being  appealed  to 
the  Supreme  Court  of  Missouri  which  held  that  such  incorporated 
areas  in  St.  Louis  County  could  not  use  the  special  census,  but 
must  use  the  federal  decennial  census. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures : 

Op.  No.  425, 
10-9-69,  McNary 

Op.  No.  407, 
12-10-64,  Yocom 
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LABOR:  A  public  school  district  which  constructs 

PREVAILING  WAGE:  a  school  building  under  its  own  super¬ 

vision  and  control  without  contracting 
for  construction  of  such  building  is  not  required  to  pay  the  "pre¬ 
vailing  wage"  rates  determined  by  the  Department  of  Labor  and  In¬ 
dustrial  Relations. 


OPINION  NO.  351 


August  3,  1970 


Honorable  Melvin  R.  Vogelsmeier 
State  Representative 
One  Hundred  Nlneth  District 
Concordia,  Missouri  64020 

Dear  Representative  Vogelsmeier: 

This  letter  is  in  reply  to  your  request  for  an  official 
opinion  from  this  office  in  which  you  ask  the  following  questions: 

"Is  a  Public  School  District  who  Intends 
to  build  an  addition  to  lt*s  facilities 
by  acting  as  it's  own  contractor  in  the 
purchase  of  materials,  and,  the  hiring 
by  the  hour  -  labor  to  build  said  fa¬ 
cility  obligated  under  Section  290.210 
through  290.340  as  Amended  RSMo  I969  & 
effective  October  13,1969,  for  the  Pre¬ 
vailing  Wage  Law  Scale  as  applicable  to 
said  Job  &  specified  in  the  general  spec¬ 
ifications  of  said  project. 

"Is  Opinion  No.  441-6?  Dated  12/12/196? 
still  applicable  as  applies  to  a  school 
district  being  able  to  proceed  with  con¬ 
struction  under  its  own  supervision  amd 
control  without  contracting?" 

Any  questions  in  the  area  of  prevailing  wages  on  public 
works,  must  Include  a  discussion  of  the  City  of  Joplin  v.  In- 
dustrial  Commission  of  Missouri,  329  S.W.2d  6b?  (Mo.  1959),  in 
which  the  court  stated,  in  discussing  the  constitutionality  of  the 
Prevailing  Wage  Act : 
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to  direct  employees  of  public  bodies 
would  make  it  unconstitutional  as  to  all 
cities  adopting  their  own  charters  under 
the  provisions  of  Sec.  19 »  Art.  VI,  of 
the  Constitution  because  Sec.  22  of  Art. 

VI  provides:  'No  law  shall  be  enacted 
creating  or  fixing  .  .  .  compensation 
of  any  municipal  office  or  employment,  for 
any  city  framing  or  adopting  its  own  charter 
.  .  .Furthermore,  the  legislative  history  of 
the  Act  indicates  an  Intent  to  limit  its  ap¬ 
plication  to  employees  of  contractors  con¬ 
structing  public  works  on  contracts  with 
public  bodies.  .  .We,  therefore,  hold  the 
Act  does  not  apply  to  employees  of  public 
bodies.  ..."  W.  692. 

As  is  evident,  the  Court  in  the  City  of  Joplin  held  that  the 
legislative  Intention  of  the  Prevaillng'Wage  Act  was  to  limit  its 
application  to  employees  of  contractors  constructing  public  works 
on  contracts  of  public  bodies.  As  such,  it  becomes  relevant  to 
investigate  Section  290.250,  RSMo  1969,  which  was  enacted  by  Senate 
Bill  No.  142  Seventy-fifth  General  Assembly  in  lieu  of  Section  290. 
250  RSMo  Supp.  1967  which  was  repealed  by  such  bill,  to  see  if  the 
legislature  has  expressed  a  contrary  Intent  as  to  that  which  the 
court  found  in  the  City  of  Joplin  case.  The  amendment  to  Section 
290.250,  RSMo  1969  provides  as  follows: 

"Every  public  body  authorized  to  contract 
for  or  construct  public  works,  before  ad¬ 
vertising  for  bids  or  undertaking  such 
construction  shall  request  the  department 
to  determine  the  prevailing  rates  of  wages 
for  workmen  for  the  class  or  type  of  work 
called  for  by  the  public  works ,  in  the 
locality  where  the  work  is  to  be  performed, 
the  department  shall  determine  the  pre- 
vailing  hourly  rate  of  wages  in  the  local¬ 
ity  in  which  the  work  is  to  be  performed 
for  each  type  of  workman  required  to  ex¬ 
ecute  the  contemplated  contract  and  such 
determination  or  schedule  of  the  prevail¬ 
ing  hourly  rate  of  wages  shall  be  attached 
to  and  made  a  part  of  the  specifications 
for  the  work.  The  public  body  shall  then 
specify  in  the  resolution  or  ordinance 
and  in  the  call  for  bids  for  the  contract, 
what  is  the  prevailing  hourly  rate  of  wages 
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in  the  locality  for  each  type  of  workman 
needed  to  execute  the  contract  and  also 
the  general  prevailing  rate  for  legal 
holiday  and  overtime  work.  It  shall  be 
mandatory  upon  the  contractor  to  whom 
the  contract  Is  awarded  and  upon  any  sub¬ 
contractor  under  him,  to  pay  not  less  than 
the  specified  rates  to  all  workmen  employed 
by  them  In  the  execution  of  the  contract. 

The  public  body  awarding  the  contract  shall 
cause  to  be  Inserted  in  the  contract  a  stip¬ 
ulation  to  the  effect  that  not  less  than 
the  prevailing  hourly  rate  of  wages  shall 
be  paid  to  all  workmen  performing  work 
under  the  contract.  It  shall  also  require 
in  all  contractor's  bonds  that  the  con¬ 
tractor  Include  such  provisions  as  will 
guarantee  the  faithful  performance  of  the 
prevailing  hourly  wage  clause  as  provided 
by  contract.  The  contractor  shall  forfeit 
as  a  penalty  to  the  state,  county,  city  and 
county,  city,  town,  district  or  other  polit¬ 
ical  subdivision  on  whose  behalf  the  contract 
Is  made  or  awarded  ten  dollars  for  each  work¬ 
man  employed,  for  each  calendar  day,  or  por¬ 
tion  thereof,  such  workman  Is  paid  less  than 
the  said  stipulated  rates  for  any  work  done 
under  said  contract ,  by  him  or  by  any  sub¬ 
contractor  under  him,  and  the  said  public  body 
awarding  the  contract  shall  cause  to  be  In¬ 
serted  In  the  contract  a  stipulation  to  this 
effect.  It  shall  be  the  duty  of  such  public 
body  awarding  the  contract,  and  Its  agents 
and  officers,  to  take  cognizance  of  all  com¬ 
plaints  of  all  violations  of  the  provisions 
of  sections  290.210  to  290.3^0  committed  in 
the  course  of  the  execution  of  the  contract, 
and,  when  making  payments  to  the  contractor 
becoming  due  under  said  contract,  to  with¬ 
hold  and  retain  therefrom  all  sums  and  amounts 
due  and  owing  as  a  result  of  any  violation  of 
sections  290.210  to  290.3^0.  It  shall  be 
lawful  for  any  contractor  to  withhold  from 
any  subcontractor  under  him  sufficient  sums 
to  cover  any  penalties  withheld  from  him  by 
the  awarding  body  on  account  of  said  subcon¬ 
tractor's  failure  to  comply  with  the  terms  of 
sections  290.210  to  290.3^0,  and  If  payment 
has  already  been  made  to  him,  the  contractor 
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may  recover  from  him  the  amount  of  the  penalty 
in  a  suit  at  law."  (Emphasis  supplied.) 

As  can  be  seen  from  the  amended  portion  of  Section  290.250, 
those  public  bodies  authorized  to  contract  for  or  to  construct  public 
works  must  make  a  request  of  the  Department  of  Labor  and  Industrial 
Relations,  previous  to  advertising  for  bids  or  undertaking  construction, 
to  determine  the  prevailing  rates  of  wages  for  workmen.  A  full  read¬ 
ing  of  the  recently  amended  Section  290.250,  RSMo  1969 i  however,  in¬ 
dicates  that  the  legislative  intent  is  still  to  limit  the  application 
of  the  Prevailing  Wage  Act  to  employees  of  contractors  constructing 
public  works  on  contracts  with  public  bodies.  This  intent  can  be 
seen  from  the  fact  that  the  entire  legislative  scheme  for  the  amended 
portions  of  the  prevailing  wage  on  Public  Works  Act,  would  seem  to 
indicate  that  the  legislative  intent  was  to  limit  its  application  to 
employees  of  contractors,  to  wit:  Section  290.250,  RSMo  1969,  refers 
to  the  awarding  of  a  contract  to  a  contractor,  the  requirement  of  a 
contractor's  bond,  and  the  penalty  provisions  are  phrased  such  as  to 
be  applicable  to  contractors  and  subcontractors  only;  Section  290. 

290,  RSMo  1969,  requires  that  contractors  and  subcontractors  engaged 
in  construction  on  public  works  must  keep  full  and  accurate  records 
indicating  the  occupations  and  crafts  of  every  workman  and  the  actual 
wages  paid,  with  the  additional  requirement  that  an  affidavit  stating 
the  contractor  or  subcontractor  has  complied  with  the  provisions  and 
requirement  of  the  Prevailing  Wage  Act  is  to  be  filed  with  the 
public  body;  Section  290.300,  RSMo  1969,  gives  a  cause  of  action 
to  any  workman  employed  by  a  contractor  or  subcontractor  under  a 
contract  to  a  public  body  who  shall  be  paid  for  his  services  in  a 
sum  less  than  the  stipulated  rates  for  work  done  under  the  contract; 
Section  290.315,  RSMo  1969,  requires  the  payment  by  all  contractors 
and  subcontractors  of  wages  and  legal  tender,  without  deductions  for 
food,  sleeping  accommodations  or  transportation.  Section  290.230, 

RSMo  1969,  provides  in  part  as  follows: 

.  .Only  such  workmen  as  are  directly 
employed  by  contractors  or  subcontractors 
in  actual  construction  work  on  the  site 
of  the  building  or  construction  job  shall 
be  deemed  to  be  employed  upon  public 
works . " 

Thus,  it  is  the  conclusion  of  this  office,  that  the  legis¬ 
lative  intent  is  to  limit  the  application  of  the  Prevailing  Wage 
Act  to  employees  of  contractors  constructing  public  works  under 
contracts  let  by  public  bodies. 

Your  second  question  involves  a  former  Opinion  of  this  office, 
Opinion  No.  441,  12-12-6?,  Curtis,  which  held  that  a  school  district 
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which  Is  authorized  to  construct  facilities  could,  after  advertising 
for  bids,  exercise  its  sound  discretion  and  reject  any  and  all  bids 
and  proceed  with  construction  of  facilities  under  its  own  super¬ 
vision  and  control  without  contracting.  After  a  reconsideration 
of  this  Opinion  in  light  of  the  recent  amendments  to  the  Prevailing 
Wage  Act,  it  is  the  conclusion  of  this  office  that  Opinion  No.  ^^1, 
12-12-67,  Curtis,  retains  its  applicability,  and  that  after  a 
school  district  has  requested  the  Department  of  Labor  and  Industrial 
Relations  to  determine  the  prevailing  rates  of  wages  for  the  workmen 
of  the  class  called  for  by  the  work  contemplated,  the  bids  have  been 
advertised,  may  in  the  exercise  of  its  sound  discretion  reject  any 
and  all  bids  and  may  proceed  with  the  construction  of  facilities 
under  its  own  supervision  and  control  without  letting  a  contract. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a  public 
school  district  which  constructs  a  school  building  under  its  own  super¬ 
vision  and  control  without  contracting  for  construction  of  such  build¬ 
ing  is  not  required  to  pay  the  "prevailing  wage"  rates  determined  by 
the  Department  of  Labor  and  Industrial  Relations. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Kenneth  L.  Romlnes . 

,;^Very  truly  ya*n»6, 

JOHN  C.  DANPORTH 
Attorney  General 
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June  2,  1970 


OPINION 

(Answered 


LETTER  NO.  352, 
by  letter-Park) 


Honorable  Allen  S.  Parish 
prosecuting  Attorney 
Saline  County  Court  House 
Marshall,  Missouri  653^0 

Dear  Mr.  Parish: 

This  letter  is  in  response  to  your  request  for  clarifica¬ 
tion  of  Attorney  General  Opinion  No.  286,  issued  April  29, 

1970. 

The  second  conclusion  contained  in  the  opinion  is  that: 

"The  county  is  liable  for  payment  of  tax 
on  wages  paid  by  the  county  to  clerical  and 
stenographic  assistants  of  a  third  class 
county  assessor." 

This  is  not  meant  to  include  any  part  of  wages  paid  to 
clerical  and  stenographic  assistants  by  a  county  assessor  from 
personal  funds.  The  liability  of  the  county  for  payment  of 
social  security  taxes  on  wages  of  its  employees  is  limited  to 
wages  paid  from  county  funds . 


FILED 

35:1 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


(Answer  by  Letter)  Wood 


OPINION  LETTER  NO.  353 


June  26,  1970 


Mr.  Robert  L.  Dunkeson 
Executive  Secretary 
State  Inter-Agency  Council 
For  Outdoor  Recreation 
1203  Jefferson  Building 
P.  0.  Box  56^1 

Jefferson  City,  Missouri  651OI 
Dear  Mr.  Dunkeson: 

You  have  requested  our  opinion  as  to  the  statutory  authority 
for  the  City  of  Memphis,  Missouri  to  build  a  recreation  lake  with 
emergency  water  supply  more  than  one  mile  from  the  corporate  limits 
of  the  city. 

Memphis  Is  a  city  of  the  fourth  class.  Section  88.773* 

RSMo  authorizes  a  city  of  this  class: 

.  .to  erect,  maintain  and  operate 
waterworks  for  the  city,  .  .  .  and  to 
acquire  by  purchase,  donation  or  con¬ 
demnation,  suitable  grounds  within  or 
without  the  city,  upon  which  to  erect 
said  works,  .  .  .  ." 

Section  79.380,  House  Bill  No.  ^5,  Seventy-fifth  General 
Assembly  authorizes  the  board  of  aldermen  of  a  fourth  class  city  to 

"...  purchase  or  condemn  and  hold 
for  the  city,  within  or  without  the 
city  limits ,  or  within  ten  miles 
therefrom,  all  necessary  lands  for 
.  .  .  waterworks . " 


FI  LED 

2S3 


We  believe  that  a  "waterworks"  might  properly  Include  an  artificial 


Mr.  Robert  L.  Dunkeson 


lake  designed  for  emergency  water  supply,  and  that  If  the  City  of 
Memphis  acts  pursuant  to  Section  88.773*  RSMo  In  erecting,  maintaining 
and  operating  a  municipal  waterworks.  It  may  acquire  and  Include  as 
a  part  thereof,  a  reservoir  which  Is  not  more  than  ten  miles  outside 
of  the  city  limits. 

If  the  lake  Is  not  a  component  of  a  municipal  waterworks, 
but  Is  solely  recreational  In  nature.  Section  6^.755,  RSMo,  Sec¬ 
tion  79.390  RSMo  and  Section  90.010  RSMo  would  apply.  Section 
6^.755  RSMo  authorizes  any  city  to  establish  recreational  areas. 
Section  79.390  authorizes  a  fourth  class  city  to  purchase  and 
hold  public  park  grounds  within  the  city,  or  within  three  miles 
of  the  city,  and  Section  90.OIO  RSMo  authorizes  a  city  to  estab¬ 
lish  p6a*ks  or  pleasure  grounds,  within  the  city,  or  within  one 
mile  therefrom.  This  office  has  previously  ruled  that  Section 
64.755  RSMo  does  not  authorize  a  city  by  Itself  to  establish  re¬ 
creational  areas  outside  Its  corporate  limits.  (See  enclosed 
Opinion  No.  43,  January  17,  1967).  However,  both  Sections  79. 

390  and  90.010,  RSMo  authorize  fourth  class  cities  to  establish 
pcurk  grounds  outside  their  city  limits .  The  territorial  limit¬ 
ations  expressed  In  these  statutes  obviously  conflict  and  we  are 
of  the  opinion  that  that  of  the  statute  specially  applicable  to 
fourth  class  cities  must  prevail.  Accordingly,  It  Is  our  opinion 
that  the  City  of  Memphis  may  purchase  and  hold  a  solely  recreational 
lake  not  more  than  three  miles  from  the  city's  limits. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


■nclosure : 

Op.  No.  43 
1-17-67,  Rains 


MOTOR  VEHICLES; 
LICENSES: 

MOTOR  VEHICLE  LICENSES; 


A  member  of  2m  automobile  dealer's  feunily 
may  legally  operate  a  vehicle  with  a 
dealer's  license  plate  only  if  the  vehicle 
is  held  for  sale  by  the  dealer  and  the 
feunily  member  is  an  officer  or  employee  of  the  dealership.  If  the 
family  member  is  an  officer  or  en^jloyee  of  the  dealership,  such 
vehicle  may  be  used  not  only  for  business  purposes  but  also  for  pri¬ 
vate  reasons. 


August  18,  1970 


OPINION  NO.  355 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County  Courthouse 
Pineville,  Missouri  64856 

Dear  Mr.  Paul: 

This  is  in  response  to  your  request  for  an  official  opinion  from 
this  office  on  the  question  of  whether  a  motor  vehicle  dealer  is 
making  illegal  use  of  his  dealer's  license  plates  by  allowing  mem¬ 
bers  of  his  family  to  operate,  for  their  own  personal  use  and  enjoy¬ 
ment,  vehicles  which  are  owned  by  the  dealership  and  which  display 
dealer's  license  plates. 

Section  301.250,  RSMo  1969,  provides: 

"1.  All  manufacturers  and  dealers  shall,  instead 
of  registering  each  motor  vehicle  manufactured  or 
dealt  in,  make  a  verified  application  upon  a 
blank  to  be  furnished  by  the  director  of  revenue, 
for  a  distinctive  number  for  all  the  motor  vehicles 
owned  or  controlled  by  such  manufacturer  or  dealer, 
said  application  to  contain: 

*  *  * 

"3.  The  dealer  plates  may  be  displayed  on  any  motor 
vehicle  used  by  an  employee  or  officer  and  owned  by 
the  manufacturer  or  dealer,  but  shall  not  be  dis¬ 
played  on  any  motor  vehicle  or  trailer  hired  or 
loaned  to  others  or  upon  any  regularly  used  service 
or  wrecker  vehicle. 


FI  LED 


Honorable  James  L.  Paul 


"4.  .  .  .  For  the  purposes  of  this  section  a 
dealer  is  any  person,  firm,  corporation, 
association,  agent  or  subagent,  engaged  in  the 
business  of  selling  or  exchanging  rttew,  used, 
or  reconstructed  motor  vehicles  or  trailers 
and  who  buys  and  sells,  or  exchanges  four  or 
more  new,  used  or  reconstructed  motor  vehicles 
or  trailers  in  any  one  calendar  year." 

Section  301.250  makes  it  clear  that  a  dealer's  license  plate  is  not 
a  general  and  unlimited  license.  Rather,  it  is  a  license  which 
legally  may  be  displayed  only  upon  a  certain  restrictive  class  of 
vehicles  which  are  used  by  a  certain  class  of  people. 

The  first  limitation  is  that  a  dealer's  license  may  be  displayed 
only  upon  a  vehicle  which  is  being  held  for  sale  by  a  dealer.  This 
fact  is  shown  by  an  examination  of  Section  301.250,  supra,  which 
states  that  a  dealer's  plate  may  be  validly  displayed  upon  a  vehicle 
only  if  the  vehicle  is  "owned  by  the  .  .  .  dealer" (subsection  3) 
and  "dealt  in"  by  the  dealer  (subsection  1).  Furthermore,  a  dealer's 
plate  may  not  be  displayed  "upon  any  regularly  used  service  or 
wrecker  vehicle"  (subsection  3) .  This  wording  which  limits  the  use 
of  a  dealer's  plate  to  a  motor  vehicle  "dealt  in"  clearly  indicates 
that  the  intent  of  the  legislature  was  to  include  only  vehicles  held 
for  sale  by  a  dealer. 

Secondly,  the  unambiguous  wording  of  Section  301.250.3,  RSMo 
1969,  permits  the  display  of  a  dealer's  license  upon  a  vehicle  only 
if  the  vehicle  is  being  "used  by  an  employee  or  officer"  of  the 
dealership.  In  addition,  this  subsection  prohibits  the  display  of 
a  dealer's  license  on  a  vehicle  which  is  "hired  or  loaned  to  others." 

As  a  result,  whether  or  not  a  person  may  validly  operate  a  dealer 
owned  vehicle,  which  displays  a  dealer's  license  plate,  depends 
upon  whether  that  person  is  an  employee  or  officer  of  the  dealership. 
This  applies  with  equal  force  to  a  member  of  a  dealer's  family  as  it 
does  to  anyone  else.  Thus,  a  member  of  the  family  referred  to  in 
your  request  may  legally  operate  the  vehicles  displaying  dealer's 
license  plates  if,  and  only  if,  he  is  an  officer  or  employee  of  the 
dealership.  If  he  is  not  an  officer  or  employee  of  the  business, 
then  his  operation  of  a  vehicle  with  a  dealer's  plate  is  illegal  in 
that  he  is  operating,  in  effect,  an  unlicensed  vehicle. 

If  the  family  member  is  an  officer  or  employee  of  the  business, 
the  question  arises  as  to  whether  he  may  use  the  vehicle  for  his  own 
personal  purposes.  Since  Section  301.250,  supra,  is  silent  on  this 
point,  it  is  necessary  to  consider  the  intent  of  the  legislature. 

St.  Louis  County  v.  State  Highway  Commission  ,  409  S.W.2d  149  (Mo. 1966). 
In  construing  a  statute  or  ordinance,  an  examination  of  the  histori¬ 
cal  development  of  the  legislation,  including  changes  therein  and 
related  statutes  or  ordinances,  is  permitted.  Murrell  v.  Wolff, 

408  S.W.2d  842  (Mo. 1966). 
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Honorable  James  L.  Paul 


It  is  important  to  note  that  Section  301.250,  supra,  is  de¬ 
rived  from  Section  301.250,  RSMo  1949,  which  limited  the  use 
of  dealer's  license  plates  as  follows: 

"3.  Display  of  duplicate  number  plates; 

Such  duplicate  number  plates  may  be  dis¬ 
played  on  any  motor  vehicle  used  in  the 
business  of  the  manufacturer  or  dealer, 
but  shall  not  be  displayed  on  any  motor 
vehicle  or  trailer  used  for  the  private 
purposes  of  any  such  manufacturer,  dealer 
or  their  employees,  or  on  any  motor 
vehicle  or  trailer  hired  or  loaned  to 
others."  (Emphasis  added) 

This  wording  clearly  limited  the  use  of  a  dealer  owned  vehicle, 
displaying  a  dealer's  license  plate,  to  business  only. 

However,  in  1957,  the  subsection  was  changed  by  an  amendment 
which  substituted  the  words  "by  an  employee  or  officer  and  owned  by" 
for  the  words  "in  the  business  of,"  and.  further  substituted  the 
last  provision  of  the  subsection  beginning  with  the  words  "but  shall 
not  be  displayed"  for  the  provision  "but  shall  not  be  displayed  on 
any  motor  vehicle  .  .  .  used  for  the  private  purposes  of  any  such 
.  .  .  dealer  or  their  employees  ..."  A. L. 1957,  page  635.  The 
most  reasonable  explanation  for  this  amendment  is  that  the  legis¬ 
lature  intended  to  broaden  the  permissible  use  of  dealer  owned 
vehicles.  The  purpose  of  the  amendment  appears  to  be  to  remove  the 
limitations  with  respect  to  business  use  only,  and  to  allow  a 
dealer  owned  vehicle  to  be  used  by  employees  and  officers  for  their 
own  private  purposes.  Accordingly,  it  is  the  view  of  this  office 
that  a  person  who  is  an  officer  or  employee  of  a  dealership  may 
legally  operate,  for  purely  private  purposes,  a  vehicle  owned  by 
the  dealership  which  displays  a  dealer's  license  plate. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a  member  of  an 
automobile  dealer's  family  may  legally  operate  a  vehicle  with  a 
dealer's  license  plate  only  if  the  vehicle  is  held  for  sale  by  the 
dealer  and  the  family  member  is  an  officer  or  employee  of  the  dealer¬ 
ship.  If  the  family  member  is  an  officer  or  employee  of  the  dealer¬ 
ship,  such  vehicle  may  be  used  not  only  for  business  purposes  but 
also  for  private  reasons. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant,  John  E.  Park. 


Very  truly  vaurs , 

^JOHN  C.  DANFORTH 
Attorney  General 


3 


September  1970 


OPINION  LETTER  NO.  358 
(Answered  by  letter-Park) 


rionor2U}le  George  W.  Parker 
State  Representative 
District  No.  120 
819  Crestland 
Columbia,  Missouri  65201 

Dear  Representative  Parker: 

This  letter  is  in  response  to  your  request  for  an  opinion  con¬ 
cerning  the  imposition  of  Missouri  sales  tax  in  the  situation  where 
a  memufacturing  firm  sells  bottled  soft  drinks  to  a  purchaser  for 
resale. 

More  specifically,  you  raised  tne  following  questions: 

”1.  Is  it  correct  to  assume  tnat  a  soft  drink 
manufacturing  firm  that  sells  tlxeir  product 
for  re-sale  by  others  is  a  wholesaler?  And, 
when  and  if  this  same  firm  sells  its  product 
to  others  who  are  not  going  to  re-sell  then 
the  firm  is  functioning  as  a  retailer? 

“2.  Does  a  film  selling  soft  drinks,  when 
selling  their  product  to  a  purchaser  who  will 
re-sell  said  product,  have  any  li2d}ility  or 
responsioility  under  law  to  collect  the  sales 
tax  for  the  State?" 

Sections  144.010  emd  114.510,  RSMo  1969,  Impose  a  3  per  cent 
t^Lx  upon  every  retail  sale  of  temgible  personal  property  in  the 
State  of  Missouri. 


FI  LED 


Honorable  George  W.  Parker 


Section  144.270,  RSMo  1969,  empowers  the  Director  of  Revenue 
to  promulgate  rules  and  regulations  for  the  the  administration  and 
enforcement  of  the  sales  tax  law.  Pursu2uit  to  that  section,  the 
Director  of  Revenue  has  issued  Rule  67,  stating: 

'* Vending  machines  and  other  automatic  sales 
devices. — Sales  of  all  merchcmdise  such  as 
candies ,  drinks,  tobaccos,  cigarettes,  etc., 
made  by  means  of  vending  machines  amd  other 
automatic  sales  devices  through  which  sales 
of  tangible  personal  property  are  made  for 
money,  coins,  tokens  or  coupons  redeemeUsle 
in  money's  worth  are  taxeHsle  sales  of  tangi¬ 
ble  personal  property  regardless  of  the  fact 
that  on  some  types  of  machines  it  is  impos¬ 
sible  to  collect  in  addition  to  the  sales 
price,  the  tax  thereon. 

"When  vending  machines  are  placed  in  a  coded 
establishment,  2md  the  person  operating  such 
establishment  owns  the  articles  sold  tiiro;:g  . 
the  vending  machines  and  nuUces  collections 
of  the  coins  deposited  in  the  machines  in 
tne  payment  for  articles  so  sold,  such  per¬ 
son  must  report  an  .  pay  the  tax  measured  by 
his  gross  receipts  from  sales  made  through 
such  vending  machines.  *  *  *  " 

"However,  if  the  person  operating  such  es¬ 
tablishment  has  no  control  over  or  right 
of  access  to  the  articles  in  vending 
machines  located  on  his  premises,  and  if  he 
has  no  access  to  the  gross  receipts  in  such 
machines  and  no  right  to  remove  such  receipts, 
without  the  consent  of  the  owner  of  such 
machines,  he  will  not  be  considered  to  be 
tile  owner  of  the  articles  sold  through  such 
vending  machines,  but  the  owner  of  such 
articles  will  be  held  liedile  for  the  sales 

tclX.  " 

Rule  67  provides  that  sales  of  bottled  soft  drinks  to  individual 
consumers  tlirough  vending  machines  are  presumed  to  be  retail  sales 
by  the  memufacturing  firm,  not  the  business  concern  upon  whose  pre¬ 
mises  the  vending  machines  are  located,  unless  said  business  concern 
is  coded  by  the  Department  of  Revenue  as  a  retailer  and  has  control 
over  or  access  to  the  articles  in  the  vending  machines  and  ra^Hces 
collection  of  the  gross  receipts  produced  by  such  machines. 
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Honorable  George  W.  Parker 


Section  144.210,  RSMo  1969,  creates  a  presumption  that  sales  to 
individual  consumers  through  vending  machines  are  retail  sales  and 
the  m^mu£acturer  is  llcible  for  the  collection  of  sales  tax  upon  such 
sales  unless  he  proves  that  he  is  not  making  sales  at  retail.  Like¬ 
wise,  in  Attorney  General  Opinion  No.  13,  dated  Jemuary  13,  1950, 
issued  to  Mr.  W.  H.  Burke,  a  copy  of  which  is  enclosed,  this  office 
expressed  tiie  view  that  the  Department  of  Revenue  nay  consider  sales 
by  a  wholesaler  to  a  purchaser  who  is  not  coded  and  paying  sales 
tax,  as  retail  sales,  and  the  burden  is  on  the  wholesaler  to  show 
otherwise.  We  believe  the  principle  expressed  in  this  opinion  would 
be  applic2U3le  to  a  manufacturer  under  the  circumstemces  outlined  in 
your  letter. 

Vary  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure; 

Op. No. 13-50-Burke 
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LIQUOR: 

INTOXICATING  LIQUOR: 


The  1970  census  population  flr.ures 
become  effective  on  July  1,  1971, 
for  the  purpose  of  determininp;  whet¬ 
her  or  not  a  license  to  sell  liquor  by  the  drink  at  retail,  other 
than  malt  liquor  containinR;  alcohol  not  in  excess  of  five  percent, 
for  consumption  on  the  premises  can  be  Issued  In  any  city  havlnp^  a 
population  of  under  twenty  thousand  after  the  1970  census.  Any 
license  authorizing  the  sale  of  intoxicating  liquor  by  the  drink 
at  retail  for  consumption  on  the  premises,  other  than  malt  liquor 
containing  alcohol  not  in  excess  of  five  percent,  expiring  on  June 
30,  1971,  in  such  a  city  cannot  be  renewed  unless  a  majority  of  the 
qualified  voters  of  that  city  have  previously  authorized  such  li¬ 
censes  through  the  provisions  of  the  local  option  laws  of  the  Liouor 
Control  Act,  or  until  they  subsequently  do  so. 


OPINION  NO.  362 


June  29,  1970 


Honorable  Harold  L.  Volkmer 
State  Representative 
District  No.  100 
120  North  Third  Street 
Hannibal,  Missouri  63^01 

Dear  Representative  Volkmer: 

This  is  in  response  to  your  renuest  for  an  opinion  from  this  ; 
office  concerning  the  effect  of  the  local  option  provisions  of  the 
Liquor  Control  Act  on  any  cities  in  the  State  of  Missouri  which 
showed  a  population  in  excess  of  twenty  thousand  after  the  i960 
census  but  which  will  show  a  population  of  less  than  twenty  thou¬ 
sand  after  the  1970  census.  Specifically,  you  ask  the  following 
questions: 


FILED 

3^^ 


"1.  When  does  the  1970  census  population 
figures  become  effective  within  the  meaning 
of  Section  311.090? 

"2.  Whether  or  not  a  business  licensed  pro¬ 
perly  under  Chapter  311  prior  to  the  effective 
date  of  the  census  is  entitled  to  continue  in 
business  until  the  expiration  of  his  license 
under  said  Chapter,  or  must  the  licensee  dis¬ 
continue  business  unon  the  effective  date  of 
the  population  census? 

"3.  When  may  the  Petition  provided  for  in 
Section  311.110  be  circulated  and  signed  and 
filed  with  the  city  officials?  Section  311.090 
provides  that  the  election  cannot  be  held  until 
the  census  has  been  completed." 


Honorable  Harold  L.  Volkmer 


Section  311.090,  RSMo  19595  provides: 

.  .no  license  shall  be  Issued  for  the  sale 
of  Intoxlcatlnp;  liquor,  other  than  malt  liquor 
containing  alcohol  not  In  excess  of  five  per 
cent  by  weight ,  by  the  drink  at  retail  for  con¬ 
sumption  on  the  premises  where  sold.  In  any  In¬ 
corporated  city  having  a  population  of  less  than 
twenty  thousand  Inhabitants,  until  the  sale 
of  such  Intoxicating  liquor,  by  the  drink  at 
retail  for  consumption  on  the  premises  where 
sold,  shall  have  been  authorized  by  a  vote 
of  the  majority  of  the  qualified  voters  of 
said  city.  Such  authority  to  be  determined 
by  an  election  to  be  held  In  said  cities  hav¬ 
ing  a  population  of  less  than  twenty  thousand 
Inhabitants,  under  the  provisions  and  methods 
set  out  In  this  chapter.  The  population  of 
said  cities  to  be  determined  by  the  last  cen¬ 
sus  of  the  United  States  completed  before  the 
holding  of  said  election;  .  .  ." 

In  Opinion  No.  13 5  Issued  March  I6,  19^9 >  to  Mr.  Edmund  Burke 
(copy  enclosed),  we  determined  that  the  words  "last  census  of  the 
United  States"  mecint  the  last  Federal  decennial  census.  Section 
1.100,  RSMo  1959,  provides  that  the  population  of  any  political 
subdivision  shall  be  determined  on  the  basis  of  the  last  previous 
decennial  census  of  the  United  States.  It  also  provides  that  the 
effective  date  of  the  i960  decennial  census  Is  July  1,  I96I,  and 
the  effective  date  of  each  succeeding  decennial  census  Is  July  1 
of  each  tenth  year  after  196I.  Therefore,  It  Is  our  opinion  that 
the  i960  census  figures  are  controlling  In  determining  whether  or 
not  a  license  for  the  retail  sale  of  liquor  by  the  drink  for  con¬ 
sumption  on  the  premises  can  be  Issued  without  compliance  with  the 
local  option  provisions  of  the  Liquor  Control  Act  until  July  1,  1971, 
at  which  time  the  1970  census  figures  become  effective.  As  of 
July  1,  1971,  no  license  can  be  issued  for  the  retail  sale  of  llq- 
our  by  the  drink  for  consumption  on  the  premises,  other  than  malt 
liquor  containing  alcohol  not  In  excess  of  five  percent  by  weight. 

In  any  city  showing  a  population  of  less  than  twenty  thousand  ac¬ 
cording  to  the  1970  census  unless  or  until  such  licensing  shall 
have  been  authorized  by  a  vote  of  the  majority  of  the  qualified 
voters  of  said  city  pursuant  to  the  local  option  provisions  of  the 
Liquor  Control  Act. 

Section  311.2^0,  Sub.  1,  RSMo  19595  provides  that  all  liquor 
licenses  shall  expire  on  June  30  of  each  year.  Therefore,  those 
licenses  authorizing  the  sale  of  Intoxicating  liquor  by  the  drink 
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for  consumption  on  the  premises,  other  than  malt  liquor  with  an 
alcoholic  content  not  exceeding  five  percent,  Issued  In  any  city 
showing  a  population  loss  from  over  twenty  thousand  to  under  twenty 
thousand  Inhabitants  according  to  the  1970  census  cannot  be  renewed 
following  their  expiration  on  June  30,  1971,  unless  or  until  a 
majority  of  the  qualified  voters  of  such  city  have  approved  said 
sales  by  the  drink  at  retail  for  consumption  on  the  premises. 

V/lth  respect  to  your  third  question.  It  Is  our  opinion  that 
a  special  election  to  determine  whether  or  not  Intoxicating  liquor 
may  be  sold  by  the  drink  at  retail  for  consumption  on  the  premises 
can  be  held  at  any  time,  provided  that  such  an  election  has  not  been 
held  within  four  years  previously.  Section  311.110,  RSHo  1959,  pro¬ 
vides  that  an  election  shall  be  held  within  forty  days  after  receipt 
of  a  petition  signed  by  one-fifth  of  the  qualified  voters  of  any  in¬ 
corporated  city  to  determine  whether  or  not  intoxicating  liquor,  other 
than  malt  liquor  containing  not  to  exceed  five  percent  of  alcohol  by 
weight,  shall  be  sold,  furnished  or  given  away  within  the  corporate 
limits  of  such  Incorporated  city.  Section  311.160,  RSrio  1959,  pro¬ 
vides  that  once  an  election  has  been  held  and  decided  either  for  or 
against  the  sale  of  Intoxicating  liquor  by  the  drink  at  retail  for 
consumption  on  the  premises,  the  question  shall  not  again  be  sub¬ 
mitted  to  a  vote  for  at  least  four  years  In  the  same  Incorporated 
city,  and  then  only  on  a  petition  conforming  to  the  provisions  of 
the  local  option  law.  Obviously,  it  was  not  the  intention  of  the 
legislature  In  Section  311.090  to  limit  local  option  elections  only 
to  those  cities  having  a  population  of  less  than  twenty  thousand, 
but  rather  simply  to  insure  that  sales  of  liquor  by  the  drink  at 
retail  for  consumption  on  the  premises  In  cities  with  a  population 
of  less  than  twenty  thousand  shall  have  been  authorized,  at  some 
point,  by  a  vote  of  the  majority  of  the  qualified  voters  of  said 
city.  Since  the  statutes  provide  that  an  election  can  be  held  in 
a  city  of  any  size  for  the  purpose  of  approving  or  disapproving  llq- 
our  by  the  drink,  and,  further,  since  the  statutes  provide  that  the 
results  of  this  election  are  binding  for  at  least  four  years  In  that 
city  and  can  then  be  changed  only  by  further  action  under  the  local 
option  provisions.  It  Is  our  view  that  the  decision  of  the  majority 
of  the  qualified  voters  in  any  city  remains  In  effect  until  changed 
by  a  subsequent  election,  regardless  of  population  changes. 

Having  reached  this  conclusion,  v;e  are  obliged  to  withdraw 
Opinion  No.  78,  Issued  on  October  1950,  to  the  Honorable  Carl 
F.  Sapp.  That  opinion  held  that  a  vote  of  disapproval  of  liquor 
by  the  drink  by  a  majority  of  the  residents  of  a  city  of  under 
twenty  thousand  Inhabitants  would  not  apply  as  a  matter  of  law 
when  the  city  attained  a  population  of  over  twenty  thousand. 

CONCLUSION 
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Therefore,  In  answer  to  your  request,  it  is  our  opinion  that 
the  1970  census  population  fipjures  become  effective  on  July  1,  1971 
for  the  purpose  of  determining  whether  or  not  a  license  to  sell 
liquor  by  the  drink  at  retail,  other  than  malt  liquor  containing 
alcohol  not  in  excess  of  five  percent,  for  consumption  on  the  pre¬ 
mises  can  be  Issued  in  any  city  having  a  population  of  under  twenty 
thousand  after  the  1970  census.  Any  license  authorizing  the  sale 
of  intoxicating  liquor  by  the  drink  at  retail  for  consumption  on 
the  premises,  other  than  malt  liquor  containing  alcohol  not  in  ex¬ 
cess  of  five  percent,  expiring  on  June  30,  1971  In  such  a  city  can¬ 
not  be  renewed  unless  a  majority  of  the  qualified  voters  of  that 
city  have  previously  authorized  such  licenses  through  the  provisions 
of  the  local  option  laws  of  the  Liquor  Control  Act,  or  until  they 
subsequently  do  so. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  Richard  L.  Wleler. 


^  Yours  very  tj^ly  ^ 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  13 

3-16-^9,  Burke 
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Answered  by  letter-Bartlett 


May  28;  1970 


OPINION  LETTER  NO.  363 


I4r.  iluJ-rert  Wheeler  ^ 

Cmontissioner  of  Eduoatlon  ^  ^ 

State  Department  of  Edxicatlon 
Jefferson  State  Office  Building 

Jefferson  City,  Missouri  65101  L 

Dear  Hr.  VTueelen 

Tills  letter  is  in  response  to  your  request  for  our  review 
and  certification  of  the  Proposal  for  a  Grant  under  Section  402, 
Elezoentary  and  Secondary  Education  Amendments  of  1567  (Public 
Lav  90-247). 

It  is  tlie  opinion  of  this  office  Uiat  the  Missouri  State 
Board  of  Education  is  the  agency  in  the  state  primarily  responsi¬ 
ble  for  statu  supervision  of  public  elementary  and  secondary 
schools  and  is  the  "state  educational  agency"  as  defined  in  Sec¬ 
tion  601  (k)  of  Title  VIII,  Public  Law  89-10,  as  aacuded;  and  tiiat 
the  Missouri  State  Hoard  of  Education  has  the  authority  under 
state  law  to  submit  a  proposal  for  a  grant  pursuant  to  Section 
402  of  Title  IV,  Public  Law  90-247. 

In  conjunction  with  this  opinion  letter  which  constitutes 
our  official  certification  of  this  proposal,  we  have  completed 
the  required  certification  form. 


FI  LED 

343 


Very  truly  yours. 


JOHN  C.  OAK FORTH 
Attorney  General 


SCHOOLS:  Pursuant  to  the  terms  of  Article  X,  Sec- 

TAXATION  (SCHOOLS):  tlon  11(c)  of  the  Missouri  Constitution 

CONSTITUTIONAL  LAW:  and  Section  16^.021,  RSMo  I967  Supp . ,  a 

tax  rate  approved  by  two-thirds  of  the 
qualified  electors  voting  thereon  pur¬ 
suant  to  the  first  clause  of  Section  11(c)  is  a  valid  Increase  of  the 
maximum  rate  of  taxation  permitted  by  Section  11(b)  of  Article  X  of 
the  Missouri  Constitution  for  the  period  authorized  by  the  voters 
(not  to  exceed  four  years)  and,  at  the  end  of  the  authorized  period 
(not  to  exceed  four  years),  the  Increased  tax  rate  expires.  The  rate 
for  the  next  succeeding  year  will  be  the  rate  imposed  by  the  school 
board  of  the  district  which  cannot  exceed  the  limitations  contained 
In  Section  11(b),  Article  X,  Missouri  Constitution  unless  the  qual¬ 
ified  voters  of  the  district  have  authorized  an  increase  pursuant  to 
the  provisions  of  Section  11(c)  Article  X,  Missouri  Constitution  and 
Section  16^.021,  RSMo  1967  Supp.  With  reference  to  the  Kirkwood 
School  District  R-7 >  the  tax  rate  of  $4.47  approved  by  the  voters  In 
1969,  Is  effective  for  only  one  year.  The  tax  rate  for  subsequent 
years  will  be  limited  by  provisions  of  Section  11(b),  Article  X, 
Missouri  Constitution,  to  a  maximum  of  $1.25  on  hundred  dollars 
assessed  valuation  unless  the  voters  of  the  district  authorize  an 
Increase  In  this  basic  rate  pursuant  to  the  provisions  of  Section 
11(c)  of  Article  X,  Missouri  Constitution  and  Section  164.021, 

RSMo  1967  Supp. 


OPINION  NO.  365 


June  5*  1970 


Honorable  Harlan  A.  Gould 
State  Representative 
Forty-fifth  District 
10  Adams  Lane 
Kirkwood,  Missouri  63122 


Dear  Representative  Gould: 

This  official  opinion  Is  Issued  In  response  to  your  request 
for  a  ruling  on  the  following  question: 

•'•Does  a  school  district  which  has  been  oper¬ 
ating  Its  schools  on  a  tax  rate,  for  a  pe¬ 
riod  of  one  year,  obtained  by  two-thirds 
voter  approval,  revert  to  such  rate  If  Its 
proposal  for  an  increased  rate  for  a  subse- 
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quent  year  falls  to  get  the  necessary  ma¬ 
jority  for  approval,  or  does  such  dlstlrlct's 
operating  levy  revert  to  the  $1.25  which  the 
Board  can  levy  without  voter  approval?*” 

As  background  for  this  Inquiry  you  provided  the  following  Infor¬ 
mation: 


"The  Kirkwood  School  District  R-7  Is  a  six- 
director  district  which  has  submitted  a  pro¬ 
posal  to  Increase  the  annual  rate  of  taxation 
beyond  the  rate  authorized  by  the  Constitution 
for  District  purposes  without  voter  approval  at 
three  elections  and  the  fourth  such  election  Is 
scheduled  on  June  16.  The  levy  under  which  said 
District  Is  operating  Its  schools  during  the  cur¬ 
rent  year  was  a  one-year  levy  approved  by  a  two- 
thirds  majority  of  the  voters  of  the  School  Dis¬ 
trict  last  year.  Information  has  been  given  to 
the  residents  of  the  District  to  the  effect  that 
the  continued  defeat  of  the  proposed  school  levy 
would  not  cause  the  District's  operating  levy  to 
revert  to  the  $1.25»  which  It  can  levy  without 
voter  authorization,  but  rather  that  the  levy 
would  revert  to  that  which  had  been  voted  for 
the  previous  year.  That  contention  Is  said  to 
be  based  upon  Opinion  No.  2^19  Issued  by  your 
office  on  September  4,  1969*  to  Honorable  Stephen 
Burns,  the  State  Representative  of  the  ^i2nd  Dis¬ 
trict.  Counsel  for  the  District  do  not  believe 
that  your  opinion  so  held,  but  the  confusion 
caused  by  that  Interpretation  of  your  Opinion 
can  only  be  corrected.  It  is  believed,  by  an 
official  Opinion  from  your  office  relative  to 
the  exact  factual  situation  In  which  the  Kirk¬ 
wood  District  and  other  St.  Louis  County  Dis¬ 
tricts  find  themselves.  This  matter  is  of 
utmost  urgency  In  that  the  tax  rate  proposal 
will  be  again  submitted  to  the  voters  of  this 
District  on  June  16,  1970,  and  It  Is  Imperative 
that  the  confusion  which  has  resulted  from  what 
Is  believed  to  be  a  misinterpretation  of  your 
September  1969  Opinion  be  settled  promptly." 

We  have  been  advised  by  the  attorneys  for  the  Kirkwood  School 
District  R-7  that  on  April  29,  1969,  the  voters  of  the  district  au¬ 
thorized  for  one  year  a  tax  rate  of  $3.22  In  excess  of  the  annual 
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rate  of  $1.25  permitted  by  the  Missouri  Constitution  without  voter  ap¬ 
proval.  When  added  to  a  levy  of  $.52  for  debt  service,  the  total  tax 
rate  for  the  district  for  the  1969-70  school  year  was  $4.99.  It  should 
be  emphasized  that  the  proposal  to  Increase  the  tax  rate  approved  by 
the  voters  of  the  district  In  1969  expressly  provided  that  the  $4.47 
operating  levy  was  for  only  one  year.  Therefore,  we  understand  your 
Inquiry  to  be  whether  the  $4.47  tax  rate  authorized  in  1969  for  the 
1969-70  school  year  will  remain  In  effect  for  the  1970-71  school  year 
If  the  voters  fail  to  approve  any  Increase  over  the  maximum  $1.25  rate 
which  the  school  board  of  the  district  can  levy  without  voter  approval. 

Article  X,  Section  11(b)  of  the  Missouri  Constitution  limits 
local  tax  rates  Including  rates  assessed  by  school  districts .  The 
provisions  pertaining  to  school  districts  are  as  follows : 

"Any  tax  Imposed  upon  such  property  by  munic¬ 
ipalities,  counties  or  school  districts,  for 
their  respective  purposes,  shall  not  exceed 
the  following  annual  rates: 

«  «  • 

"For  school  districts  formed  of  cities  and 
towns,  including  the  school  district  of  the 
city  of  St.  Louis — one  dollar  and  twenty- 
five  cents  on  the  hundred  dollars  assessed 
valuation; 

"For  all  other  school  districts — sixty- 
five  cents  on  the  hundred  dollars  assessed 
valuation.  ..." 

Assuming  that  the  Kirkwood  School  District  R-7  Is  a  school  dis¬ 
trict  formed  of  a  city  or  town,  a  maximum  tax  rate  of  $1.25  on  the 
hundred  dollars  assessed  valuation  could  be  levied  without  voter  ap¬ 
proval.  However,  if  the  Kirkwood  School  District  desires  to  assess 
a  higher  tax,  reference  must  be  had  to  Article  X,  Section  11(c), 
Missouri  Constitution,  which  provides  as  follows: 

"§ll(c).  INCREASE  OF  TAX  RATE  BY  POPULAR 
VOTE 

"In  all  municipalities,  counties  auid 
school  districts  the  rates  of  taxation  as 
herein  limited  may  be  increased  for  their 
respective  purposes  for  not  to  exceed  four 
years,  when  the  rate  and  purpose  of  the 
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increase  are  submitted  to  a  vote  and  two- 
thirds  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided  in 
school  districts  the  rate  of  taxation  as 
herein  limited  may  be  Increased  for  school 
purposes  so  that  the  total  levy  shall  not 
exceed  three  times  the  limit  herein  spec¬ 
ified  euid  not  to  exceed  one  year,  when  the 
rate  period  of  levy  and  the  purpose  of  the 
Increase  are  submitted  to  a  vote  and  a  ma¬ 
jority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided  In 
school  districts  In  cities  of  75,000  in¬ 
habitants  or  over  the  rate  of  taxation  as 
herein  limited  may  be  Increased  for  school 
purposes  so  that  the  total  levy  shall  not 
exceed  three  times  the  limit  herein  spec¬ 
ified  and  not  to  exceed  two  years,  when  the 
rate  period  of  levy  and  the  purpose  of  the 
increase  are  submitted  to  a  vote  aind  a  ma¬ 
jority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor:  Provided, 
that  the  rates  herein  fixed,  and  the  amounts 
by  which  they  may  be  increased,  may  be  fur¬ 
ther  limited  by  law;  and  provided  further, 
that  any  county  or  other  political  subdi¬ 
vision,  when  authorized  by  law  and  within 
the  limits  fixed  by  law,  may  levy  a  rate 
of  taxation  on  all  property  subject  to  its 
taxing  powers  in  excess  of  the  rates  herein 
limited,  for  library,  hospital,  public 
health,  recreation  grounds  and  museum  pur¬ 
poses  . " 

The  $4.47  tax  rate  authorized  by  the  voters  of  the  Kirkwood  R-7 
School  District  in  1969,  is  more  than  three  times  the  limit  of  $1.25 
specified  in  Article  X,  Section  11(b).  Therefore,  the  provisions  of 
Section  11(c)  providing  for  a  majority  vote  on  a  levy  not  exceeding 
three  times  the  limit  specified  in  Section  11(b)  were  not  applicable. 
The  $4.47  tax  rate  had  to  receive  and  did  receive  the  approval  of  two- 
thirds  of  the  qualified  electors  voting  on  the  proposition  as  required 
in  the  first  clause  of  Article  X,  Section  11(c). 

Section  164.021,  RSMo  1967  Supp.,  Implements  the  provisions  of 
Section  11(c)  and  provides  in  part  as  follows: 

"1.  Whenever  it  becomes  necessary,  in 
the  Judgment  of  the  school  board  of  any 
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school  district  In  the  state,  to  Increase 
the  annual  rate  of  taxation  beyond  the 
rate  authorized  by  the  constitution  for 
district  purposes  without  voter  approval, 
or  when  voters  of  the  district  equal  In 
number  to  ten  per  cent  or  more  of  the 
number  of  votes  cast  for  the  member  of  the 
school  board  receiving  the  greater  number 
of  votes  cast  at  the  last  school  election 
In  the  district  petition  the  board.  In 
writing,  for  such  an  Increase  of  the  rate, 
the  board  shall  determine  the  rate  of  tax¬ 
ation  necessary  to  be  levied  In  excess  of 
the  authorized  rate,  and  the  purpose  or  pur¬ 
poses  for  which  the  Increase  Is  required 
specifying  separately  the  rate  of  Increase 
required  for  each  purpose,  and  the  number 
of  years,  not  In  excess  of  four,  for  which 
each  proposed  excess  rate  Is  to  be  effective . 

The  proposal  may  provide  for  a  greater  rate 
of  Increase  In  one  or  more  years  than  In 
others  and  acceptance  of  a  proposal  to  In¬ 
crease  the  tax  levy  for  any  year  or  years 
shall  not  prevent  the  board  from  subse¬ 
quently  proposing  a  further  Increase  In  the 
tax  levy  for  the  same  year  or  years. 

ff  •  tt 

"4.  If  the  necessary  majority  of  the  voters 
voting  thereon,  as  required  by  article  X, 
section  11,  of  the  constitution,  favor  the 
proposed  Increase,  the  result  of  the  vote. 

Including  the  rate  of  taxation  so  voted  In 
the  district  for  each  purpose,  and  the  num¬ 
ber  of  years  the  rate  Is  to  be  effective 
shall  be  certified  by  the  clerk  of  the 
district  to  the  clerk  of  the  court  of  the 
proper  county,  who,  on  receipt  thereof,  shall 
assess  the  amount  so  certified  against  all 
taxable  property  of  the  school  district  as 
provided  by  law.  In  metropolitan  districts 
the  certification  shall  be  made  by  the  sec¬ 
retary  of  the  board  as  required  by  law." 

Where  the  language  of  a  statute  or  constitutional  provision  Is 
plain  and  admits  of  but  one  meaning,  there  Is  no  room  for  construction. 
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Rathjen  v.  Reorganized  School  District  R-2,  365  Mo.  518,  284  S.W.2d 
516,  523  (Banc,  1955).  It  is  our  belief  that  the  provisions  of  Sec¬ 
tion  11(c),  Article  X,  Missouri  Constitution,  and  Section  164.021, 

RSMo  1967  Supp.,  plainly  provide  that  a  tax  rate  over  and  above  the 
basic  rates  set  forth  In  Section  11(b),  Article  X,  Missouri  Constitu¬ 
tion,  Is  a  valid  tax  rate  only  for  the  period  authoMzed  by  the  voters 
of  the  district.  In  Section  11(c),  the  basic  rates  of  taxation  may 
be  Increased  for  a  period  "not  to  exceed  four  years".  In  paragraph 
1  of  Section  164.021,  RSMo  1967  Supp.,  the  proposal  to  Increase  the 
tax  rate  must  state  "the  number  of  years,  not  in  excess  of  four,  for 
which  each  proposed  excess  rate  is  to  be  effective".  Paragraph  4  of 
Section  164.021  provides  that  if  the  necessary  majority  of  the  voters 
approve  the  proposed  increase,  "the  result  of  the  vote  including  .  .  . 
the  number  of  years  the  rate  is  to  be  effective  ..."  shall  be  cer¬ 
tified  to  the  clerk  of  the  proper  county.  Furthermore,  in  the  sug¬ 
gested  form  of  proposal  and  ballot  for  a  tax  rate  increase  found  in 
Section  164.031,  RSMo  I967  Supp.,  a  blank  is  provided  for  insertion 
of  the  number  of  years  the  proposed  rate  will  be  levied.  The  lan¬ 
guage  of  these  constitutional  and  statutory  provisions  admit  of  but 
one  meaning  —  a  tax  rate  increase  is  effective  only  for  the  period 
of  time  (four  years  or  less)  that  the  voters  authorize. 

However,  If  we  assume  that  there  is  some  ambiguity  or  conflict 
in  Section  11(c)  which  would  require  the  courts  to  construe  it,  the 
fundamental  purpose  in  construing  a  constitutional  provision  is  to 
ascertain  auid  give  effect  to  the  intent  of  the  framers  and  to  the 
people  who  adopted  it .  Rathjen  v.  Reorganized  School  District  R-2, 
supra ,  at  524.  In  this  instance,  the  framers  were  the  members  of 
the  Sixty-fifth  General  Assembly  of  Missouri  since  Section  11(c)  in 
its  entirety  was  repealed  and  a  new  section  adopted  in  lieu  thereof. 
The  amendment  was  submitted  by  Senate  Joint  Resolution  No.  3,  Sixty- 
fifth  General  Assembly.  Laws  of  Missouri,  1949,  p.  642.  Such  con¬ 
stitutional  amendment  was  adopted  by  the  voters  of  Missouri  at  the 
general  election  November  7,  1950.  However,  the  first  clause  of 
Section  11(c)  was  included  in  the  original  Section  11(c)  as  adopted 
by  the  Constitutional  Convention  of  1943-44  and  approved  by  the  peo¬ 
ple  of  the  State  of  Missouri  in  1945-  Therefore,  it  is  relevant  to 
an  inquiry  into  the  meaning  of  the  first  clause  of  Section  11(c), 
to  inquire  into  the  intent  of  the  members  of  the  Constitutional 
Convention  in  approving  that  clause.  See  Rathjen  v.  Reorganized 
School  District  R-2.  supra,  at  525. 

The  report  of  the  Committee  on  Taxation-Levy,  Assessment  and 
Collection  No.  10,  Pile  19,  proposed  a  Section  11  which  contained 
the  following  proviso: 

"Provided,  that  In  all  municipalities, 

counties  and  school  districts,  the  rate 
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of  taxation  as  herein  limited,  or  as 
further  limited  by  the  General  Assembly, 
may  be  Increased  for  their  respective  pur¬ 
poses  when  the  rate  of  such  Increase  and 
the  purpose  for  which  It  Is  Intended  shall 
have  been  submitted  to  a  vote  and  two-thirds 
of  the  qualified  voters  voting  on  such  pro¬ 
position  shall  vote  therefor;  and,  provided 
further,  that  any  municipality,  county,  or 
other  political  subdivision,  when  authorized 
by  law  and  within  the  limits  fixed  by  law, 
may  levy  a  rate  of  taxation  on  all  property 
subject  to  Its  taxing  powers  In  excess  of  the 
rates  herein  limited,  for  library,  hospital, 
public  health,  and  other  public  purposes." 
Verbatim  Stenotype  Transcription  of  the  Debates 
of  the  19^3-^^  Constitutional  Convention  of 
Missouri,  Part  10,  page  ^735. 


During  the  debates  on  Section  11,  the  following  exchange  took 
place  between  Mr.  Shepley,  Chairman  of  the  Committee  on  Taxation,  and 
Mr.  Rlghter: 


"MR.  SHEPLEY:  Mr.  President,  there  Is  Just  one  - 
I  don't  Intend  to  debate  this  at  all.  I  know 
that  the  Convention  will  be  glad  to  have  had 
the  reaction  of  the  delegates  from  the  community 
that  Is  to  be  affected.  My  own  purpose,  and  my 
only  purpose  In  rising  Is  this.  Mr.  Rlghter,  In 
his  remarks  referred  to  my  understanding  of  It . 

I  have  assumed  that  In  the  section,  the  proviso 
giving  the  two-thirds  of  those  voting  at  the  elec¬ 
tion,  a  right  to  exceed  the  rates,  become  a 
permanent  thing  and  there  Is  no  provision  by 
which  they  could  ever  reduce  them.  Now,  that 
Is  not  at  all  our  Intention  and  It  Is  not  our 
understanding  of  the  words  as  we  have  used  them. 

I  call  your  attention  to  the  fact  that  they  are 
virtually  Identical  with  the  words  used  In  the 
present  Constitution  In  which  the  voters  of  the 
school  districts  are  permitted  within  limits, 
to  vote  an  Increased  rate  and  as  we  all  know, 
there  Is  nothing  permanent  about  those  In¬ 
creased  rates  so  authorized  that  complaint  has 
been  due  to  the  fact  that  they  have  to  vote  and 
vote  and  vote  and  keep  on  voting  year  after  year 
because  they  are  not  permanent,  so  If  there  Is 
any  question  about  that,  I  would  certainly  want 
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to  have  it  cleared  up,  but  I  am  confident  that 
the  authorization  contained  in  the  Committee 
Report  does  not  and  would  not  result  in  a  per¬ 
manent  increase  that  would  be  there  forever  and 
never  be  capable  of  being  reduced.  As  a  matter 
of  fact,  according  to  our  understanding,  it  is 
only  good  for  the  period  for  which  it  is  author¬ 
ized,  which  is  ordinarily  the  fiscal  period  as 
to  which  they  aure  then  voting  the  rate. 

MR.  RIGHTER:  Mr.  President,  may  I  inquire  of 
Mr.  Shepley? 

MR.  SHEPLEY;  I  yield. 

MR.  RIGHTER:  Mr.  Shepley,  suppose  that  under  this 
section,  the  people  of  a  certain  county  vote  that 
the  rate  Instead  of  thirty-five  cents,  shall  be  a 
dollar?  Well  now,  does  that  rate  so  voted  only, 
is  it  your  impression  that  that  vote  so  voted  only 
continues  until  the  following  year? 

MR.  SHEPLEY:  During  the  fiscal  period  for  which 
the  appropriation  or  rates  are  about  to  be  estab¬ 
lished.  Yes,  that  would  be  my  construction. 

MR.  RIGHTER:  Is  there  some  language  in  the  sec¬ 
tion  which  is  expressly  to  that  effect? 

MR.  SHEPLEY:  No,  but  I  think  it  has  been,  the 
general  construction.  You  don't  think  there 
has  ever  been  an  exemption  to  it,  Mr.  Right er, 
that  what  they  are  voting  on  at  the  time  is 
what  will  the  school  rates  become  for  this 
coming  fiscal  period.  In  other  words,  you  are 
about  to  have  the  rates  established  for  the 
ensuing  period  and  the  voters  are  asked  to 
authorize  an  increased  rate  for  the  schools  and 
they  vote  on  that  and  I  am  satisfied  by  the  fact 
that  they  have  regular  annual  elections  in  some 
cases  where  they  only  vote  every  two  years,  they 
vote  every  two  years  on  it,  but  we  were  advised 
in  the  Committee  that  it  only  stands  between 
elections  and  if  they  want  to  enjoy  that  in¬ 
crease  again,  they  have  to  vote  on  it  again 
amd  it  is  resubmitted.  Now,  I  think  Mr.  Potter, 
as  a  matter  of  fact,  has  an  amendment.  I  don't 
know  whether  it  touches  that  or  not.  I  believe 
it  does."  Id.  4797-^798. 
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Subsequently,  Mr.  Mayer  offered  an  amendment  to  Section  11  which 
was  Intended  to  clarify  the  situation  discussed  by  Mr.  Shepley  and  Mr. 
Rlghter.  The  debate  on  this  amendment  Is  Instructive  as  to  the  In¬ 
tention  of  the  Constitutional  Convention  on  the  period  of  time  a  tax 
rate  Increased  voted  by  the  people  Is  effective: 

"MR.  MAYER:  I  have  an  amendment. 


(Amendment  submitted  and  read  as  follows:) 

AMENDMENT  NO.  2k.  Amend  Pile  No.  19,  Page  6, 
Section  11  as  amended,  line  29,  by  Inserting 
after  the  word  'purposes'  where  said  word 
appeeirs  In  line  29  the  following  words : 

'for  a  period  not  to  exceed  four  years.' 


PRESIDENT:  Judge  Mayer,  that  word  Is  'pur¬ 
pose',  not  'purposes'. 


MR.  MAYER 


It  Is  'purposes'  In  that  line. 


PRESIDENT:  You  are  right.  I  was  looking  at 
the  other.  Do  you  move  the  adoption  of  the 
amendment? 


MR.  MAYER 
ment . 


I  move  the  adoption  of  the  amend 


PRESIDENT:  Is  there  a  second? 


(Motion  was  seconded  by  Mr.  Hemphill.) 

MR.  MAYER:  Mr.  President,  I  should  Just  simply 
like  to  state  the  purpose  of  the  amendment 
which  Is  to  limit  these  additional  levies  to 
a  period  of  four  years.  It  could  be  less,  of 
course.  If  the  people  wanted  to  do  It,  but  It 
could  not  be  for  a  longer  period  than  four 
years .  I  assume  that  most  of  these  elections 
to  Increase  the  levy  would  be  held  along  with 
the  general  elections,  so  It  would  be  four 
years  from  the  time  of  the  general  election 
and  It  Is  Just  a  limitation  on  the  time. 

MR.  PHILLIPS  (OP  JACKSON):  May  I  Interrogate 
Judge  Mayer? 

PRESIDENT:  Judge,  will  you  yield? 
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MR.  MAYER:  Yes,  sir. 

MR.  PHILLIPS  (OP  JACKSON):  Judge,  a  few  years 

ago  the  levy  for  the  school  districts  of  Kansas 

City  and  for  St.  Joseph  was  for  a  period 

of  two  years  and  my  recollection  Is  that 

an  amendment  or  a  bill  was  Introduced  which 
authorized  the  levying  for  not  to  exceed 
four  years.  Now,  under  the  present  law  St. 
Joseph  as  well  as  Kansas  City  may  submit  the 
levy  to  the  people  for  one  year,  two  years, 
three  years,  or  four  years.  Isn't  that 
correct? 

MR .  MAYER :  Yes . 

MR.  PHILLIPS  (OP  JACKSON):  And  four  years  Is 
an  adequate  period  generally  for  a  large  city 
to  predict  Its  levy? 

MR.  MAYER:  That's  right. 

MR.  PHILLIPS  (OP  JACKSON):  They  would  make 
the  Constitution  then  conform  very  largely 
to  the  statute  or  putting  It  conversely,  the 
statute  could  not  prescribe  a  longer  period 
them  the  Constitution? 

MR.  MAYER:  That's  right.  Mr.  Phillips,  I 
Introduced  the  amendment  because  some  fear 
was  expressed  that  If  one  of  these  levies 
was  voted  It  could  never  be  unvoted  and  might 
be  perpetual. 

MR.  PHILLIPS  (OP  JACKSON):  I  think  It  Is  a 
good  amendment . 

MR.  MAYER:  To  make  It  clear,  I  Just  Intro¬ 
duced  It  for  four  years."  Id.  at  M8ll. 

•  «  • 

"MR.  SHEPLEY:  Mr.  President,  I  would  simply 
like  to  say  this  amendment  was  discussed  by 
Mr.  Mayer  with  myself  as  Chairman  of  the 
Committee  during  the  recess,  and  while  I 
haven't  polled  the  Committee,  I  am  satisfied 
that  we  are  all  entirely  In  favor  of  this 
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amendement,  and  I  think  It  will  lose  any 
doubt  that  might  exist  that  was  raised  by 
Mr.  Rlghter,  and  I  think  It  Is  a  very  proper 
amendment  and  should  be  adopted."  at  4812. 

•  «  • 

"MR.  MANLOVE:  Judge  Mayer,  you  probably  re¬ 
member  that  this  question  was  raised  In  Com¬ 
mittee.  At  the  time  It  seemed  to  be  the  con¬ 
sensus  of  the  Idea  of  the  Committee  that  any¬ 
thing  the  people  voted  upon  themselves  that 
they  Inherently  had  the  right  to  rescind  that 
with  another  vote.  Is  that  right? 

MR.  MAYER:  Yes,  there  was  some  talk  of  that 
kind,  but  there  has  been  considerable  doubt 
expressed  on  the  floor,  and  I  thought  this 
would  make  It  clearer. 

MR.  MANLOVE:  Yes,  sir,  I  agree  with  that.  Now, 
Isn't  It  a  fact,  though,  that  our  city  elections 
are  held  for  the  purpose  of  voting  the  school 
levies  throughout  the  whole  state  at  special 
school  elections  In  April  of  each  year? 

MR.  MAYER:  Well,  they  could  still  vote  It  for 
one  year  or  four  years .  Under  the  statute  they 
cfim  do  that  now.  This  Just  makes  It  clear  that 
this  constitutional  provision  does  not  Interfere 
with  the  statute.  The  statute  provides  they  may 
Increase  the  levy  for  from  one  to  four  ye2irs  and 
this  Just  puts  a  limit  of  four  years  on  It. 

MR.  MANLOVE:  In  other  words.  It  wouldn't  be 
held  by  Inference  that  the  four  years,  that 
It  held  to  the  four  years  In  any  way  at  all? 

In  other  words,  the  school  board  In  my  town 
might  not  say,  'Well,  we  voted  that  levy  and 
we  voted  for  four  years'? 

MR.  MAYER:  No,  It  says,  'It  shall  not  exceed 
four  years ' . 

MR.  MANLOVE:  Yes,  sir,  well  I  agree  that  It 
Is  a  good  amendment.  I  heartily  support  It." 

Id.  at  4813. 

«  •  • 
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"PRESIDENT:  The  question  Is  on  Judge  Mayer's 
amendment.  As  many  as  favor  the  eunendment,  let 
It  be  known  by  saying  ' Aye .Opposed?  The  ayes 
have  It.  The  amendment  Is  adopted.  Are  there 
other  amendments  to  the  section?”  Id. 

The  foregoing  Is  strongly  supportive  of  the  conclusion  reached 
above,  that  an  Increase  In  the  basic  tax  rate  which  Is  approved  by  a 
two-thirds  favorable  vote  of  the  qualified  electors  voting  thereon  Is 
a  valid  tax  rate  only  for  the  period  authorized  by  the  voters . 

Therefore,  we  conclude  that  the  tax  rate  approved  by  the 

voters  of  the  Kirkwood  School  District  R-7  In  1969,  Is  effective  for 
only  one  year.  A  one  year  Increase  In  the  basic  tax  rate  permitted 
by  Section  11(b)  Is  all  the  voters  approved.  Upon  the  expiration 
of  that  year,  the  tax  rate  for  the  next  year  (1970-71  school  year) 
for  the  district  will  be  limited  by  Section  11(b)  to  a  maximum  of 
$1.25  on  the  hundred  dollars  assessed  valuation  unless  the  voters  of 
the  district  authorize  an  Increase  In  the  basic  rate  pursuant  to 
Section  11(c)  suid  Section  164.021. 

In  your  opinion  request,  reference  Is  made  to  Opinion  No.  249 
Issued  by  this  office  on  September  4,  1969,  to  the  Honorable  Stephan 
Bums.  The  conclusion  reached  herein  Is  entirely  consistent  with  the 
opinion  reached  In  Opinion  No.  249.  The  Inquiry  made  of  this  office 
by  Representative  Burns  which  was  answered  In  Opinion  249,  assumed  a 
situation  where  a  school  tax  rate  had  been  adopted  by  a  two-thirds 
vote  for  four  years .  He  Inquired  whether  the  voters  of  a  school  dis¬ 
trict  could  Increase  the  tax  rate  even  further  during  that  four  year 
period.  The  opinion  concluded  as  follows: 

"It  is  the  opinion  of  this  office  that  a  school 
district  may  adopt,  by  the  necessary  majority 
required  by  the  Constitution,  a  proposal  to 
further  Increase  the  rate  of  taxation  for  a 
given  year  or  years  beyond  the  rate  previously 
authorized  by  popular  vote  for  said  year  or 
years.  It  Is  further  the  view  of  this  office 
that  should  a  proposal  for  further  Increase  in 
the  rate  fall  to  get  the  necessary  majority 
required,  the  rate  existing  at  the  time  of  said 
vote  on  the  proposed  further  Increase  Is  not 
repealed  thereby,  but  continues  In  effect  for 
the  tern  previously  authorized  by  popular  vote 
for  said  year  or  years. (Emphasis  supplied) 

Opinion  No.  249  concludes  that  where  the  voters  have  authorized 
an  Increase  In  the  basic  tax  rate  for  four  years  and  a  further  increase 
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Is  submitted  to  the  voters  and  defeated  during  that  four  year  period, 
the  previously  authorized  tax  rate  would  continue  because  the  voters 
had  authorized  It  for  a  period  which  had  not  yet  expired.  Implicit 
In  Opinion  No.  249  is  the  conclusion  that  at  the  end  of  that  four  year 
period  the  authorization  for  the  increased  rate  would  expire  and  the 
maximum  rate  for  the  next  succeeding  year  would  be  as  provided  in  Sec¬ 
tion  11(b)  of  Article  X  unless  the  voters  authorized  another  increase 
In  the  basic  rate. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  pursuant  to 
the  terms  of  Article  X,  Section  11(c)  of  the  Missouri  Constitution 
and  Section  164.021,  RSMo  1967  Supp.,  a  tax  rate  approved  by  two-thirds 
of  the  qualified  electors  voting  thereon  pursuant  to  the  first  clause 
of  Section  11(c)  is  a  valid  Increase  of  the  maximum  rate  of  taxation 
permitted  by  Section  11(b)  of  Article  X  of  the  Missouri  Constitution 
for  the  period  authorized  by  the  voters  (not  to  exceed  four  years), 
and,  at  the  end  of  the  authorized  period  (not  to  exceed  four  years), 
the  Increased  tax  rate  expires.  The  rate  for  the  next  succeeding  year 
will  be  the  rate  determined  by  the  school  board  of  the  district  which 
cannot  exceed  the  limitations  contained  in  Section  11(b),  Article  X, 
Missouri  Constitution  unless  the  qualified  voters  of  the  district  have 
authorized  an  Increase  pursuant  to  the  provisions  of  Section  11(c) 
Article  X,  Missouri  Constitution  and  Section  164.021,  RSMo  1967  Supp. 
With  reference  to  the  Kirkwood  School  District  R-7,  the  tax  rate  of 
$4.47  approved  by  the  voters  in  1969,  Is  effective  for  only  one  year. 
The  tax  rate  for  subsequent  years  will  be  limited  by  the  provisions 
of  Section  11(b),  Article  X,  Missouri  Constitution,  to  a  maximum  of 
$1.25  on  hundred  dollars  assessed  valuation  unless  the  voters  of  the 
district  authorize  an  increase  in  this  basic  rate  pursuant  to  the  pro¬ 
visions  of  Section  11(c)  of  Article  X,  Missouri  Constitution  and  Sec¬ 
tion  164.021,  RSMo  1967  Supp. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


Yours  very  ^^tisily, 

JOHN  C.  DANPORTH 
Attorney  General 
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BAIL:  An  arresting  officer  who  has  no  authority  to 

POLICE  OFFICER:  accept  bail  is  not  authorized  to  accept  a 

driver's  license  in  lieu  of  bail  under  Section 
52^4,045,  RSMo  Supp.  1967,  from  a  person  arrested  for  a  traffic 
violation. 


OPINION  NO.  366 
June  8,  1970 


Honorable  Patrick  J.  Hickey 
State  Representative 
4508  St.  Leo  Lane 
St.  Ann,  Missouri  63074 

Honorable  Russell  Coward 
State  Representative 
4210  A  Holly 

St.  Louis,  Missouri  63II5 
Gentlemen : 

This  opinion  is  issued  in  response  to  your  requests  for  a 
ruling  concerning  the  validity  of  the  procedure  allegedly  presently 
being  followed  by  the  police  department  of  the  City  of  St.  Louis 
pursuant  to  Section  544.045,  RSMo  Supp.  1967,  which  relates  to  the 
depositing  of  drivers'  licenses  in  lieu  of  bail  when  persons  are 
arrested  and  charged  with  certain  traffic  violations. 

You  state  that  at  the  present  time  the  police  officers  of 
the  City  of  St.  Louis  upon  issuing  a  summons  for  a  violation  of 
certain  traffic  ordinances  or  certain  traffic  laws  require  that  the 
person  involved  surrender  his  operator's  license. 

Section  544.045  states  in  full  as  follows: 

"Any  person  arrested  and  charged  with  viola¬ 
ting  a  traffic  law  of  this  state  or  a  traf¬ 
fic  ordinance  of  any  county,  city,  town  or 
village  may,  at  the  discretion  of  the  offi¬ 
cer  authorized  by  law  or  rule  of  court  to 
accept  bail,  deposit  his  chauffeur's  or 
operator's  license  issued  by  this  state  with 
the  office  demanding  bail  in  lieu  of  any 
other  security  for  his  appearance  in  court 
to  answer  any  such  charge,  except  when  the 
charge  is  for  driving  while  intoxicated, 
driving  while  under  the  influence  of  intoxi¬ 
cating  liquor  or  drugs,  leaving  the  scene  of 
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a  motor  vehicle  accident,  driving  when  his 
license  is  suspended  or  revoked,  or  for 
any  charge  made  because  of  a  motor  vehicle 
accident  in  which  a  death  has  occurred. 

"2.  The  Judge,  court  clerk  or  other  officer 
requiring  security  for  an  appearance  shall 
accept  the  deposit  of  the  license  in  lieu  of 
bail  and,  if  the  license  is  accepted,  shall 
issue  a  receipt  to  the  licensee  for  the 
license  upon  a  form  approved  by  the  director 
of  revenue.  The  licensee  may,  until  he  has 
appeared  at  the  proper  time  and  place  as 
stated  in  the  receipt  to  answer  the  charge 
placed  against  him,  operate  motor  vehicles 
while  in  possession  of  the  receipt,  and  the 
receipt  shall  be  accepted  in  lieu  of  the 
license  as  proved  by  section  302. l8l,  RSMo. 

If  a  continuance  is  requested  and  granted, 
the  licensee  shall  be  given  a  new  receipt 
for  his  license. 

"3.  If  the  driver  fails  to  appear  at  the 
proper  time  to  answer  the  charge  placed  against 
him,  the  clerk  of  the  court,  or  the  Judge  of 
the  court  if  there  is  no  clerk,  shall  within 
ten  days  notify  the  director  of  revenue  of 
the  failure  to  appear,  and  the  director  shall 
thereafter  withhold  any  renewal  of  the  license 
or  the  issuance  of  a  duplicate  license  to 
the  licensee  until  notified  by  the  court  that 
the  charge  has  been  reduced  to  final  Judgment." 
(Emphasis  added) 

The  statute  relative  to  the  police  officer  authorized 
bail  in  the  City  of  St.  Louis  is  Section  84.230,  RSMo  1959 
section  states  in  part  as  follows: 

"The  Commissioners  of  police  shall  cause 
all  persons  arrested  by  the  police  to  be 
brought  before  some  proper  magistrate  with¬ 
in  said  cities,  to  be  dealt  with  according 
to  law.  Proper  police  officers  in  charge  of 
police  station  houses  may,  if  the  offense 
charged  against  any  person  is  a  bailable  one, 
at  the  request  of  such  person,  take  from  him 
a  recognizance  in  such  sum  as  may  seem  to  be 
sufficient  and  proper  with  sufficient  sure¬ 
ties  for  his  appearance  at  the  proper  time 
before  some  proper  magistrate;  ..." 
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There  does  not  appear  to  be  any  rule  of  court  within  the 
meaning  of  the  provisions  of  Section  5^^.o45,  nor  does  it  appear 
that  there  is  any  statutory  authorization  for  an  arresting  officer 
to  accept  bail. 

We  are  of  the  opinion  that  it  is  clear  that  a  person  who  is 
arrested  for  certain  traffic  violations  has  the  initial  option  to 
determine  whether  or  not  he  will  surrender  his  license  in  lieu  of 
bail.  This  determination  is  subject  to  the  acceptance  of  the  license 
by  and  at  the  discretion  of  the  officer  authorized  by  law  or  rule 
of  court  to  accept  bail.  If  the  arrested  person  consents  to  de¬ 
positing  his  license  in  lieu  of  bail  with  the  approval  of  the  offi¬ 
cer  authorized  by  law  or  rule  of  court  to  accept  bail,  he  is  then 
issued  a  receipt  for  his  license  upon  a  form  approved  by  the 
director  of  revenue,  by  the  Judge,  court  clerk,  or  other  officer 
requiring  security  for  an  appearance.  The  arresting  officer  is 
not  authorized  by  law  or  rule  of  court  to  accept  bail;  and  insofar 
as  the  City  of  St.  Louis  is  concerned,  the  only  police  officer 
authorized  to  accept  bail  under  these  circumstances  is  the  proper 
police  officer  in  charge  of  a  police  station  house  pursuant  to 
Section  84.230. 

With  respect  to  the  procedure  now  allegedly  followed  in  the 
City  of  St.  Louis;  i.e.,  acceptance  of  the  deposit  of  a  driver’s 
license  in  lieu  of  bail  by  an  arresting  police  officer,  we  conclude 
that  such  procedure  is  improper  and  in  conflict  with  provisions 
of  Section  5^^.o45 


CONCLUSION 


It  is  the  opinion  of  this  office  that  an  arresting  officer 
who  has  no  authority  to  accept  bail  is  not  authorized  to  accept 
a  driver's  license  in  lieu  of  bail  under  Section  544.0^5,  RSMo 
Supp.  1967>  from  a  person  arrested  for  a  traffic  violation. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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OFFTOIS3  OFTHB 

JOHN  c.  OANFORTH  AtTOKIS’EY  GurfBKAl.  OP  Missouki 

ATTOOMtV  OCMCaAL 

Jbffbrhox  City 
i  June  1,  1970 


Mr,  Hubert  Wheeler,  Conunissioner 
State  Board  of  Education 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  t^heeler: 

Pursuant  to  your  request  of  May  26,  1970,  we  have  reviewed, 
for  the  purpose  of  certification,  the  anendment  to  Section  2.3.1 
of  the  Missouri  State  Plan  under  Title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  Public  Law  89-10  as  amended  by 
Public  Law  90-247,  Section  131,  Amendments  to  Title  III  of  the 
Elementary  and  Secondary  Education  Act  of  1965.  You  advise  that 
this  amendment  is  a  completion  of  a  study  of  educational  need  and 
does  not  effect  the  operational  procedures  of  the  State  Plan. 

It  is  the  opinion  of  this  office  that  this  amendment  to 
Section  2.3.1  of  the  State  Plan  does  not  alter  the  previous  cer¬ 
tification  of  the  State  Plan  set  forth  in  Opinion  Letter  No.  317 
dated  June  30,  1969,  and  that  the  State  Plan,  as  amended,  can, 
with  respect  to  the  use  of  federal  funds,  be  carried  out  in  the 
State  of  Missouri. 

In  conjunction  with  this  opinion  letter  we  have  completed  a 
certification  form  which  is  enclosed  herev/ith. 

Very  truly  yours, 

JOHN  C.  DANFORTK 

Attorney  General 


OPINION  LETTER  NO.  36? 
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4 . 3  Certificate  of  State  Attorney  General  or 
Other  approprliate  State  legal  officer 

State  of  Missouri 

I  hereby  certify  that  this  amendment  to 
Section  2.3.1  of  the  Missouri  State  Plan 
(dated  June  18,  1969)  under  Title  III  of 
the  Elementary  and  Secondary  Education 
Act  of  1965  (Public  Law  89-10  as  amended 
by  Public  Law  90-247,  Section  131,  Amend¬ 
ments  to  Title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965)  does  not 
alter  my  previous  certification  of  the 
State  Plan  which  was  dated  June  30,  1969 
and  that  the  State  Plan,  as  amended,  can 
with  respect  to  the  use  of  federal  funds 
be  carried  out  in  the  State  of  Missouri. 


State  of  Missouri 
Attorney  General 

fTitle  of~State  “OfricTaT) 


Junc_  1970  _ 

(Date) 


(Answer  by  Letter)  Klaffenbach 


OPINION  LETTER  NO.  368 


June  26,  197O 


Honorable  Thomas  I.  Osborne 
Prosecuting  Attorney 
Audrain  County  Court  House 
Mexico,  Missouri  65265 

Dear  Mr.  Osborne : 

This  letter  Is  In  response  to  your  opinion  request  In  which 
you  Inquire  as  to  whether  Section  57.^30,  RSMo  Supp.  1967,  entitles 
a  sheriff  to  receive  multiple  allowances  In  a  situation  which  the 
sheriff  made  one  trip  to  Buchanan  County  In  one  motor  vehicle  and 
served  three  warrants  Issued  on  separate  felony  complaints. 

Section  57.^30,  RSMo  Supp.  1967,  states  as  follows: 

"In  addition  to  the  salary  provided  in 
sections  57.390  and  57.^00,  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies ,  payable  at  the  end  of  each 
month  out  of  the  county  treasury,  actual 
and  necessary  expenses  for  each  mile 
traveled  In  serving  warrants  or  any 
other  criminal  process  not  to  exceed 
ten  cents  per  mile,  and  actual  expenses 
not  to  exceed  ten  cents  per  mile  for  each 
mile  traveled,  the  maximum  amount  allow¬ 
able  to  be  two  hundred  dollars  during  any 
one  calendar  month  In  the  performance  of 
their  official  duties  In  connection  with 
the  Investigation  of  persons  accused  of 
or  convicted  of  a  criminal  offense .  When 
mileage  is  allowed,  it  shall  be  computed 
from  the  place  where  court  is  usually  held. 
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and  when  court  Is  usually  held  at  one  or 
more  places ,  such  mileage  shall  be  computed 
from  the  place  from  which  the  sheriff  or 
deputy  sheriff  travels  In  performing  any 
service.  When  two  or  more  persons  who  are 
summoned,  subpoenaed,  or  served  with  any 
process,  writ,  or  notice.  In  the  same  action, 
live  In  the  same  general  direction,  mileage 
shall  be  allowed  only  for  summoning,  sub- 
poeanlng  or  serving  the  most  remote. 

”2.  At  the  end  of  each  month,  the  sheriff 
and  each  deputy  shall  file  with  the  county 
court  an  accurate  and  Itemized  statement. 

In  writing,  showing  In  detail  the  miles 
traveled  by  such  officer,  the  date  of  each 
trip,  the  nature  of  the  business  engaged  In 
during  each  trip,  and  the  places  to  and  from 
which  he  has  traveled.  Such  statement  shall 
be  signed  by  the  officer  making  claim  for 
remlbursement ,  verified  by  his  affidavit, 
and  filed  by  him  with  the  county  court. 

Whenever  claim  for  reimbursement  Is  made 
by  a  deputy,  his  statement  shall  also  be  ap¬ 
proved  In  writing  by  the  sheriff.  The  county 
court  shall  examine  every  claim  filed  for 
reimbursement,  and  If  found  correct,  the 
county  shall  pay  to  the  officer  entitled 
thereto,  the  amount  found  due  as  mileage.” 

We  wish  to  point  out  that  this  section  Is  a  reimbursement  sec¬ 
tion  and  authorizes  only  the  actual  and  necessary  expenses  for  each 
mile  traveled  In  serving  warrants  or  other  criminal  process  not  to 
exceed  10  cents  per  mile  for  each  such  trip  and  the  claim  for  re¬ 
imbursement  must  be  verified  by  the  sheriff  and  shown  In  detail  and 
approved  by  the  County  Court . 

We  note  that  Section  57.^30  does  not  allow  the  sheriff  a  flat 
ten  cents  per  mile  for  each  mile  traveled  but  allows  only  a  maximum 
of  ten  cents  per  mile  for  actual  and  necessary  expenses  for  each  mile 
traveled  to  serve  warrants  or  other  criminal  process. 

Further  In  our  view.  It  was  not  the  legislative  Intent  to  allow 
duplication  In  expenses  In  such  a  case  Involving  one  trip. 

Yours  very  truly , 


JOHN  C.  DANPORTH 
Attorney  General 
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TAXATION  (SALES  AND  USE) :  The  Missouri  sales  tax  is  not 

TAXATION  (EXEMPTIONS) :  applicable  to  the  sale  of  books  by 

individuals  made  through  the  Raytown 
Area  PTA  Council  sponsored  Student 
Used  Book  Exchange. 


August  13,  1970 


OPINION  NO.  369 


Honorable  Donald  L.  Manford 
Missouri  Senate  -  Eighth  District 
9409  Oakland 

Kansas  City,  Missouri  64138 


Dear  Senator  Manford: 

This  is  in  response  to  your  request  for  an  opinion  on  the  fol¬ 
lowing  question: 

"During  the  third  week  of  August  1970,  the 
Raytown  Area  PTA  Council  will  sponsor  a  non¬ 
profit  Student  Used  Book  Exchange.  Our  ob¬ 
jective  is  to  provide  a  central  location  and 
simple  process  for  the  families  in  our  school 
district  to  easily  sell  and  buy  the  used  books 
if  they  so  choose.  The  evaluting  (sic)  and 
pricing  will  be  entirely  on  the  individuals  in¬ 
dependent  judgment.  Since  this  is  not  an  at¬ 
tempt  to  raise  funds,  but  offered  as  a  service, 
the  only  fee  to  be  charged  will  be  to  cover 
actual  expenses.  The  question  has  been  raised 
as  to  whether  state  sales  tax  is  applicable  in 
this  case.  This  the  (sic)  the  question  we  would 
like  to  put  before  you. " 

Chapter  144  of  the  Revised  Statutes  of  Missouri  contains  the 
sales  and  use  tax  law.  The  provisions  of  this  law  applicable  to  the 
question  presented  are  as  follows: 

Section  144.010,  RSMo  1969. 

"1.  The  following  words,  terms  and  phrases  when 
used  in  this  chapter  have  the  meanings  ascribed  to 
them  in  this  section,  except  where  the  context 
clearly  indicates  a  different  meaning: 
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*  *  * 

"(2)  'Business'  includes  any  activity  engaged 
in  by  any  person,  or  caused  to  be  engaged  in  by 
him,  with  the  object  of  gain,  benefit  or  advan¬ 
tage,  either  direct  or  indirect,  and  the  classi¬ 
fication  of  which  business  is  of  such  character 
as  to  be  subject  to  the  terms  of  this  chapter. 

The  isolated  or  occasional  sale  of  tangible 
personal  property,  service,  substance,  or  thTng, 
by  a  person  not  engaged  in  such  business  does  not 
constitute  engaging  in  business,  within  the  mean¬ 
ing  of  this  chapter.  (Emphasis  supplied) . 

*  *  * 

"(8)  'Sale  at  retail'  means  any  transfer  made 
by  any  person  engaged  in  business  as  defined 
herein  of  the  ownership  of,  or  title  to,  tangible 
personal  property  to  the  purchaser,  for  use  or 
consumption  and  not  for  resale  in  any  form  as 
tangible  personal  property,  for  a  valuable  con¬ 
sideration;  provided,  however,  that  for  the 
purposes  of  this  chapter  and  the  tax  imposed 
thereby,  purchases  of  tangible  personal  property 
made  by  duly  licensed  physicians,  dentists  and 
veterinarians  and  used  in  the  practice  of  their 
professions  shall  be  deemed  to  be  purchases  for 
use  or  consumption  and  not  for  resale."  (Emphasis 
supplied) . 

Section  144.020,  RSMo  1969. 

"1.  A  tax  is  hereby  levied  and  imposed  upon  all 
sellers  for  the  privilege  of  engaging  in  the 
business  of  selling  tangible  personal  property 
or  rendering  taxable  service  at  retail  in  this 
state.  The  rate  of  tax  shall  be  as  follows: 

" (1)  Upon  every  retail  sale  in  this  state  of 
tangible  personal  property  a  tax  equivalent  to 
three  per  cent  of  the  purchase  price  paid  or 
charged,  or  in  case  such  sale  involves  the  ex¬ 
change  of  property,  a  tax  equivalent  to  three 
per  cent  of  the  consideration  paid  or  charged, 
including  the  fair  market  value  of  the  property 
exchanged  at  the  time  and  place  of  the  exchange; 
except  as  otherwise  provided  in  section  144.025;" 
(Emphasis  supplied) . 

Based  upon  the  particular  facts  presented  in  your  letter,  it 
is  the  view  of  this  office  that  the  sales  made  through  the  Raytown 
Area  PTA  Council  sponsored  Student  Book  Exchange  would  be  isolated 
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or  occasional  sales  of  tangible  personal  property  by  persons  not 
engaged  in  such  business  within  the  meaning  of  Section  144.010(2), 
HSMo  1969.  Accordingly,  they  do  not  constitute  sales  of  tangible 
personal  property  at  retail  upon  which  a  tax  is  imposed  by  Section 
144.020,  RSMo  1969. 

CONCLUSION 

It  is , therefore ,  the  opinion  of  this  office  that  the  Missouri 
sales  tax  is  not  applicable  to  the  sale  of  books  by  individuals 
made  through  the  Raytown  Area  PTA  Council  sponsored  Student  Used 
Book  Exchange. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS:  A  teacher  who  has  served  only  five 

TEACHERS:  successive  years  In  the  same  school 

system  has  not  achieved  "permanent 
teacher"  status  pursuant  to  the  definition  of  "permanent  teacher" 
In  Section  168. 10^1  (^),  RSMo  1969,  and  therefore,  such  a  teacher 
would  not  gain  "permanent  teacher"  status  upon  being  reemployed 
by  that  same  school  district  for  the  second  successive  year. 


NOTE 

(A  copy  of  Opinion  No.  233,  rendered 
October  24,  1972,  to  J.  William  HolJiday, 
should  be  sent  with  this  opinion) 


OPINION  NO.  371 


October  2,  1970 


Honorable  James  P.  Mulvaney 
State  Representative 
Twenty-ninth  District 
5717  Beldon 

Jennings,  Missouri  63136 
Dear  Representative  Mulvaney: 

This  Is  In  reply  to  your  letter  requesting  an  Interpreta¬ 
tion  of  Section  168.102(3)  of  Senate  Committee  Substitute  for 
House  Bill  No.  120  of  the  Seventy-fifth  General  Assembly  (which 
now  appears  as  Section  168.10^1(^4),  RSMo  1969)  of  the  Teacher 
Tenure  Law.  Your  letter  reads.  In  part,  as  follows: 

"I  am  Interested  In  obtaining  an  opinion  on 
the  following  section  of  the  Teacher  Tenure 
Law: 

"'168.102(3)  "Permanent  Teacher",  any  teacher 
who  has  been  employed  or  who  Is  hereafter  em¬ 
ployed  as  a  teacher  In  the  same  school  dis¬ 
trict  for  five  successive  years  and  who  has 
continued  or  who  thereafter  continues  to 
be  employed  as  a  full-time  teacher  by  the 
school  district;  except  that,  when  a  per¬ 
manent  teacher  resigns  or  Is  permanently 
separated  from  employment  by  a  school  dis¬ 
trict,  and  Is  afterwards  reemployed  by  the 
same  school  district,  reemployment  for  the 
first  school  year  does  not  constitute  an 
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Indefinite  contract  but  if  he  Is  employed 
for  the  succeeding  year,  the  employment  con¬ 
stitutes  an  indefinite  contract.  ...” 

"If  the  teacher  had  served  five  years  In  a 
district  prior  to  the  tenure  law,  and  If  the 
teacher  was  separated  prior  to  the  tenure  law 
going  into  effect,  would  the  teacher  be  a  per¬ 
manent  teacher  if  rehlred  by  that  same  district 
for  two  consecutive  years  after  the  tenure  law 
takes  effect?" 

The  part  of  Section  168.104(4)  which  must  be  Interpreted  to 
respond  to  your  question  is  as  follows: 

" ' .  .  .  except  that ,  when  a  permanent  teacher 
resigns  or  is  permanently  separated  from  em- 
ployment  by  a  school  district,  and  is  after¬ 
wards  reemployed  by  the  same  school  district, 
reemployment  for  the  first  school  year  does 
not  constitute  an  indefinite  contract  but  if 
he  is  employed  for  the  succeeding  year,  the 
employment  constitutes  aui  indefinite  con¬ 
tract.  .  .  .'"  (Emphasis  supplied.) 

To  be  accorded  "permanent  teacher"  status  upon  retumlng  to  a  school 
system  for  two  years  a  teacher  must  have  been  a  "permanent  teacher" 
at  the  time  he  separated  from  the  school  system. 

Pursuant  to  Section  168.104(4),  RSMo  1969 f  a  permanent 
teacher  is  a  teacher  who  has  taught  in  the  same  school  district 
for  five  successive  years  and  has  been  reemployed  by  that  dis¬ 
trict  for  the  sixth  successive  year.  The  critical  point  in 
time  for  achieving  permanent  teacher  status  is  reemployment 
for  the  sixth  successive  year  by  the  same  school  district.  A 
teacher  may  have  -been  employed  for  the  sixth  successive  year 
either  before  or  after  the  effective  date  of  the  Teacher  Tenure 
Act  (July  1,  1970)  and  thereby  be  a  "permanent  teacher"  for  the 
purposes  of  the  "except"  clause  of  Section  168.104(4).  However, 
if  such  a  permanent  teacher  has  separated  from  the  district  either 
before  or  after  the  effective  date  of  the  Teacher  Tenure  Act,  he 
does  not  achieve  permanent  teacher  status  immediately  upon  re¬ 
employment  with  the  district.  The  teacher  must  serve  one  proba¬ 
tionary  year  and,  if  reemployed  for  the  succeeding  year,  regains 
permjment  teacher  status  in  that  district. 

Applying  the  foregoing  conclusions  to  the  factual  situ¬ 
ation  set  forth  in  your  letter,  we  note  that  the  teacher  about 
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whom  you  Inquire  had  served  only  five  successive  years  In  the 
district  prior  to  separation.  Under  these  facts,  the  teacher  In 
question  never  qualified  for  permanent  teacher  status  prior  to 
his  separation  from  the  district  because  he  was  not  reemployed 
for  the  sixth  successive  year.  Therefore,  this  teacher  would 
not  have  been  a  permanent  teacher  when  he  separated  from  the 
district  and  would  not  qualify  under  the  "except"  clause  of  Sec¬ 
tion  168.104(4)  for  permanent  teacher  status  upon  being  reemployed 
by  that  same  district  for  the  second  successive  year. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  a  teacher  who  has 
served  only  five  successive  years  In  the  same  school  system  has 
not  achieved  "permanent  teacher"  status  pursuant  to  the  defi¬ 
nition  of  "permanent  teacher"  In  Section  168.104(4),  RSMo  1969, 
and,  therefore,  such  a  teacher  would  not  gain  "permanent 
teacher"  status  upon  being  reemployed  by  that  same  school  dis¬ 
trict  for  the  second  successive  year. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANPORTH 


Attorney  General 
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Answer  by  Letter  (Gardner) 


July  27,  1970 


OPINION  LETTER  NO.  372 


Honorable  D.  R.  "Ozsle"  Oabourn 
State  Representative 
Ninety-ninth  District 
Box  224 

Monroe  City,  Missouri  63456 
Dear  Representative  Osbourn: 

This  Is  In  response  to  your  request  for  am  official  opinion  on 
the  question  whether  the  property  of  Paris  Senior  Citizens  Housing  Is 
exempt  from  taxation. 

Prom  the  Information  submitted  with  your  opinion  request,  It 
appears  that  the  property  In  question  consists  of  a  20  unit  apartment 
house  In  Paris,  Missouri.  The  apartments  are  rented  to  older  people 
who  have  limited  Income.  You  also  submitted  a  copy  of  the  Amended 
Articles  of  Incorporation.  The  structure  and  purpose  of  the  corpor¬ 
ation  are  set  forth  In  paragraph  5  of  the  Amended  Articles  of  Incor¬ 
poration  as  follows : 

’’This  corporation  Is  organized  not-for- 
profit  and  the  objects  and  purposes  to 
be  transacted  and  carried  on  ajre  to  pro¬ 
mote  the  general  social  welfare  of  the 
community  and  for  that  purpose : 

"to  acquire,  construct,  pirovlde,  and 
operate  rental  housing  and  related  fa¬ 
cilities  suited  to  the  special  needs 
and  living  requirements  of  elderly 
rural  residents  of  low  or  moderate 
Income  or  other  rural  residents  of 
low  Income,  without  regard  to  race, 
color,  creed,  or  national  origin; 

"to  acquire.  Improve,  and  operate  any 
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real  or  personal  property  or  interest 
or  rights  therein  or  appurtenant  thereto; 

"to  sell,  convey,  assign,  mortgage,  or 
lease  any  real  and  personal  property; 

"to  borrow  money  and  to  execute  such 
evidence  of  Indebtedness  and  such  con¬ 
tracts,  agreements,  and  Instruments  as 
may  be  necessary,  and  to  execute  and 
deliver  any  mortgage,  deed  of  trust, 
assignment  of  Income,  or  other  security 
Instrument  In  connection  therewith;  and 

"to  do  all  things  necesseiry  amd  appro¬ 
priate  for  carrying  out  and  exercising 
the  foregoing  purposes  and  powers." 

It  appears  from  the  foregoing  that  the  corporation  was  organized 
primarily  for  the  purpose  of  acquiring  and  operating  the  apartment 
house.  The  corporation  Is  empowered  to  borrow  money  to  acquire  pro¬ 
perty  and  execute  a  mortgage  or  deed  of  trust  to  secure  the  Indebted¬ 
ness.  Moreover,  the  corporation  Is  authorized  to  set  Its  charges  at 
an  amount  which  will  not  only  pay  the  cost  of  maintenance  and  operation 
and  Interest  on  the  borrowed  money,  but  additional  amounts  to  take 
care  of  principal  payments  and  other  items . 

Paragraph  7  of  the  Amended  Articles  of  Incorporation  provides 

that : 

".  .  .The  balance.  If  any,  of  all  money 
received  by  the  corporation  from  Its 
operations ,  after  the  payment  In  full 
of  all  operating  expenses,  debts  and 
obligations  of  the  corporation  of  what¬ 
soever  kind  and  nature  as  they  become 
due,  shall  be  used  to  make  advance 
payments  on  any  loans  owed  by  the  cor¬ 
poration,  ..." 

Thus,  It  appears  that  as  principal  payments  are  made  on  Indebtedness 
secured  by  mortgage  or  deed  of  trust,  the  equity  of  the  corporation 
will  constantly  Increase. 

Article  X,  Section  6  of  the  Constitution  authorizes  the 
legislature  to  enact  general  laws  exempting  from  taxation  "all 
property,  real  and  personal,  not  held  for  private  or  corporate  profit 
and  used  exculslvely  .  .  .for  purposes  purely  charitable.  ..." 

Section  137.100  RSMo  Implements  the  quoted  portion  of  the  Constitution. 
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The  basic  question  therefore  Is  whether  the  20  unit  apart¬ 
ment  owned  by  the  corporation  Is  held  for  private  or  corporate  pro¬ 
fit.  It  Is  apparent  that  If  the  corporation  exercises  the  powers 
set  forth  In  the  Amended  Articles  of  Incorporation,  the  corporation 
will  be  so  operated  that  charges  will  not  only  take  care  of  all 
operating  and  maintenance  costs,  but  will  be  In  an  amount  sufficient 
to  reduce  the  corporation's  Indebtedness  and  to  enable  the  corpor¬ 
ation  to  acquire  valuable  assets  debt  free.  In  such  circumstances 
the  rentals  would  exceed  the  operating  and  maintenance  costs  of  the 
corporation. 

The  situation  then  Is  one  In  which  there  Is  use  of  the  pro¬ 
perty  to  make  a  profit,  even  though  the  profit  Is  made  for  the 
express  purpose  of  being  used  to  further  and  accomplish  a  purely 
charitable  purpose.  This  was  the  situation  In  Defenders  *  Townhouse , 
Inc.  V.  Kansas  City,  441  S.W.2d  365  where  the  court  held  that  a 
not  for  profit  corporation's  property  that  was  used  for  housing 
for  persons  62  years  of  age  or  older  was  not  operated  for  purposes 
purely  charitable  and  was  not  exempt  from  taxation  by  the  city, 
when  the  payments  by  the  residents  of  the  property  were  used  to  pay 
off  a  loan  of  the  corporation. 

This  office  has  held  that  the  property  of  a  private  non¬ 
profit  corporation  organized  to  provide  low  rent  housing  for  the 
aged  Is  not  exempt  from  real  and  personal  property  taxes  under  Sec¬ 
tion  137.100,  RSMo  If  the  rentals  exceed  the  operating  and  mainten¬ 
ance  costs  of  the  corporation.  A  copy  of  Opinion  No.  172  Issued  on 
March  17,  1966  to  the  Honorable  Floyd  E.  Lawson,  Prosecuting  Attorney, 
Monroe  County,  Paris,  Missouri  Is  enclosed. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

Op.  No.  172 
3-17-66*  Lawson 
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June  1970 


OPINION  LETTER  NO.  373 


Honorable  Albert  F.  Turner 
Prosecuting  Attorney 
V/right  County 
P.  0.  Box  110 
Mountain  Grove,  Missouri 

Dear  Mr.  Turner: 

This  is  in  ansv:er  to  your  letter  of  recent  date  regarding 
ambulance  service  in  Douglas  County.  You  ask  a  rather  general 
question,  and  it  is  not  clear  to  us  just  v:hat  sort  of  arrange¬ 
ment  is  contemplated.  However,  v;e  believe  that  your  question 
may  v.-ell  be  answered  by  former  opinions  of  this  office,  copies 
of  which  vv*e  are  enclosing.  Such  opinions  are:  Opinion  No.  333 
rendered  July  30^  I968  to  Maurice  B.  Graham,  Opinion  No.  25^  ren¬ 
dered  August  7,  1969  to  C.  M.  Bassman,  and  Opinion  No.  123  ren¬ 
dered  August  7,  1959  to  Urban  C.  Bergbauer,  Jr. 


JOHN  C.  DAI.^FORTH 
Attorney.  General 


Enclosures:  Op.  No.  333 

7- 30-68,  Graham 

Op.  No.  25^1 

8- 7-69,  Bassman 

Op.  No.  123 
8-7-69,  Berbauer,  Jr. 


Answer  "by  Letter  (Klaffenbach) 


July  9,  1970 


OPINION  LETTER  NO.  37*1 


Honorable  Phil  Snowden 
State  Representative 
Blghty-alxth  District 
3131  Armour  Road 

North  Kansas  City,  Missouri  64ll6 
Dear  Representative  Snowden: 

This  letter  Is  In  response  to  your  opinion  request  concerning 
the  North  Kansas  City  School  District  Rule  6,  Section  II-E  and 
whether  this  rule  Is  constitutional. 

The  rule  In  question  states  as  follows: 

"The  Board  of  Education  nay  employ  both 
man  and  wife,  but  they  shall  not  teach 
In  the  same  building  or  same  school  unit 
where  more  than  one  building  Is  Involved 
(such  as  the  high  school).  Should  the  man 
or  wife  assume  the  prlnclpalshlp  of  one  or 
more  buildings,  the  spouse  shall  not  be 
assigned  to  either  unit.  The  wife  or 
husband  of  a  supervisor,  principal,  or  a 
general  administrator  shall  henceforth 
not  be  employed  on  a  contract  basis  In 
any  position  In  the  school  district  re¬ 
quiring  a  professional  certificate;  nor, 
shall  either  the  wife  or  husband  of  a 
husband-wife  combination  employed  In  the 
district  be  hereafter  promoted  to  a  super¬ 
visory  position,  prlnclpalshlp,  or  admin¬ 
istrative  position  so  long  as  one  of  the 
husband-wife  combination  holds  a  profes¬ 
sional  contract  In  the  North  Kansas  City 
School  District.  This  rule  Is  not  retro¬ 
active." 
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We  understand  that  the  North  Kansas  City  School  District  Is  a 
six-director  school  district  and  under  Section  162.331»  RSMo  Supp. 
1967,  the  board  of  education,  except  as  otherwise  provided,  has  the 
same  duties  and  Is  subject  to  the  same  restrictions  and  liabilities 
as  the  boards  of  common  school  districts  acting  under  the  school 
laws  of  the  state. 

Section  162.811,  RSMo  Supp.  1967.  states; 

"The  board  shall  visit  the  schools  under 
their  care,  examine  Into  their  condition 
and  the  progress  of  the  pupils,  advise 
and  consult  with  the  teachers,  and  exer¬ 
cise  such  supervision  as  will  best 
promote  the  Interests  of  the  schools." 

The  board  la  granted  authority  to  adopt  rules  and  regulations 
by  Section  17I.OII  RSMo  Supp.  1967,  which  provides: 

"The  school  board  of  each  school  district 
In  the  state  may  make  all  needful  rules 
and  regulations  for  the  organization, 
grading  and  government  In  the  school  dis¬ 
trict.  The  rules  shall  take  effect  when 
a  copy  of  the  rules,  duly  signed  by  order 
of  the  board.  Is  deposited  with  the  dis¬ 
trict  clerk.  The  district  clerk  shall 
transmit  forthwith  a  copy  of  the  rules  to 
the  teachers  employed  In  the  schools.  The 
rules  may  be  amended  or  repealed  In  like 
manner. " 

We  have  examined  the  rule  In  question,  and.  In  our  view  it 
has  no  constitutional  infirmity. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


GENERAL  ASSEMBLY: 
CONSTITUTIONAL  LAW: 
REFERENDUMS: 


Once  a  measure  is  referred  to  the 
electorate,  the  General  Assembly 
has  no  power  to  repeal  the  measure. 
The  Secretary  of  State  must  continue 
to  perform  his  statutory  duties  with  respect  to  having  the  referred 
measure  submitted  to  the  electorate  even  though  the  General  Assembly 
has  attempted  to  repeal  the  measure. 


OPINION  NO.  375 


June  11,  1970 


Honorable  Robert  E.  Young 
State  Representative 
District  No.  133 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Representative  Young: 

This  Is  In  reply  to  your  request  for  an  official  opinion  of 
this  office  on  two  questions: 

"[1]  .  .  .  Can  the  General  Assembly  repeal  an 
act  upon  which  a  referendum  has  been  ordered 
by  petition  of  the  people?  ...” 

”[2]  If  a  bill  ordered  to  referendum  by  peti¬ 
tion  of  the  people  after  the  bill's  passage 
by  the  Legislature  cannot  be  repealed  before 
a  vote  by  the  people  but  the  Legislature  os¬ 
tensibly  repeals  the  bill  before  that  vote, 
what  then  Is  the  duty  of  the  Secretary  of 
State?” 

In  response  to  your  first  question,  we  find  that  the  Supreme 
Court  of  Missouri  has  addressed  Itself  to  this  question  In  the  case 
of  State  ex  rel.  Drain  v.  Becker,  2^0  S.W.  229  (Mo.  1922).  In  that 
case  Judge  Walker,  In  the  opinion  of  the  court  wrote: 

"It  seems  to  be  contended,  although  not  so  ex¬ 
pressed  In  words,  that  the  right  of  reference 
reserved  to  the  people  may  be  forestalled  or 
nullified  by  legislative  action  before  the  re¬ 
ferred  measure  has  been  voted  upon.  .  .  .  This 
Is  a  mistake.  The  powers  of  the  General  Assembly 
are  In  no  wise  limited  by  the  constitutional  pro¬ 
vision  until  the  right  of  referendum  has  been 
Invoked;  thereafter  It  Is  divested  of  all  power 
In  regard  to  the  matter  referred  until  the  ac¬ 
tion  of  the  people  has  been  exercised  by  a  vote 
upon  same.  .  .  .  [T]he  General  Assembly,  after 
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the  right  of  reference  has  been  Invoked,  cannot 
Interfere  with  a  referred  measure  by  the  pas¬ 
sage  of  another  on  the  same  subject  until  after 
the  one  referred  has  been  voted  upon  by  the  people 
and  their  power  in  that  respect  exhausted."  2i\0 
S.W.  at  232. 

In  a  concurring  opinion,  Judge  Graves  also  agreed  that  the 
legislature  could  not  repeal  a  law  after  it  had  been  referred  to 
the  people.  He  observed: 

"...  The  election  would  be  an  absurd  and  use¬ 
less  thing,  if  the  General  Assembly  could  re¬ 
peal  the  law  and  enact  smother  in  lieu  thereof. 

The  declaration  that  the  measure  should  become 
effective  upon  a  favorable  vote  would  be  idle 
language,  if  the  General  Assembly  could  repeal 
it,  between  the  date  of  the  reference  and  the 
date  of  the  election."  2^0  S.W.  at  235. 

It  should  be  noted  that  three  Judges  of  the  court  dissented 
from  the  views  expressed  by  Judge  Walker  and  Judge  Graves.  How¬ 
ever,  since  the  majority  of  the  court  held  in  State  ex  rel.  Drain 
V.  Becker,  supra,  that  the  legislature  is  divested  of  all  power 
to  act  on  a  measure  referred  to  the  people  until  the  people  have 
voted  on  the  measure,  we  find  that  the  law  is  settled  on  this  point 
We  therefore  hold  that  the  legislature  has  no  power  to  repeal  a 
measure  to  be  submitted  to  the  electorate  at  a  referendum  election 
before  the  referendum  election  occurs. 

With  respect  to  your  second  question,  in  view  of  our  answer 
to  the  first  question,  the  Secretary  of  State  should  continue  to 
follow  procedures  set  out  in  Chapter  126,  RSMo  1959,  which  sets 
out  his  duties  with  respect  to  a  measure  referred  to  the  electorate 
On  the  authority  of  State  ex  rel.  Drain  v.  Becker,  supra,  he  has 
no  right  to  refuse  to  perform  his  statutory  duties  with  regard  to 
a  measure  referred  to  the  electorate  merely  because  the  General 
Assembly  has  attempted  to  repeal  the  measure. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  once  a  measure  is  re¬ 
ferred  to  the  electorate,  the  General  Assembly  has  no  power  to 
repeal  the  measure.  The  Secretary  of  State  must  continue  to  per- 
fonn  his  statutory  duties  with  respect  to  having  the  referred 
measure  submitted  to  the  electorate  even  though  the  General  As¬ 
sembly  has  attempted  to  repeal  the  measure. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Charles  A.  Blackmar. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answered  by  letter-Wieler 


OPINION  LETTER  NO.  378 


June  23*  1970 


Mr.  B.  W.  Robinson 
Assistant  Commissioner 
Director,  Vocational  Education 
Department  of  Education 
Jefferson  State  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Robinson: 

This  Is  In  answer  to  your  request  for  our  review  of  the  annual 
revision  of  the  State  Plan  for  Vocational  and  Technical  Education 
In  Missouri,  said  revision  being  necessary  under  the  provisions  of 
the  Vocational  Education  Act  of  1963,  Public  Law  88-210,  as  amended 
In  1968  by  Public  Law  90-576  (20  U.S.C.,  Section  12^11  et .  seq.). 

It  Is  the  opinion  of  this  office  that  the  ^llasourl  State  Board 
of  Education  is  the  "state  board"  In  this  state  within  the  meaning 
of  Section  108(0)  of  Public  Law  90-576.  Also,  we  find  that  the 
Missouri  State  Board  of  Education  has  the  authority  under  state  law 
to  submit  a  State  Plan  for  Vocational  Education  and  to  administer 
or  supervise  the  administration  of  same.  See  Sections  178.^120  to 
178.580,  R.SM0  Supp.  1967.  further,  we  think  that  the  provisions  of 
this  Plan  can  be  carried  out  by  the  state;  and  we  note  that  the  Com¬ 
missioner  of  Education  has  been  duly  authorised  by  the  Missouri 
State  Board  of  Education  to  submit  the  State  Plan  for  Vocational 
and  Technical  Education  In  Missouri  and  to  represent  the  Missouri 
State  Board  of  Education  In  all  matters  pertaining  thereto.  See 
Section  178.5^0,  RSMo  Supp.  1967. 

In  conjunction  with  this  letter  opinion  which  constitutes  our 
official  certification  of  the  application,  we  have  completed  the 
required  certification  form. 


FI  LED 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attoxniey  General 


answer  by  letter-Blackmar ,  A. 


Jane  17,  1970 


OPINION  LETTER  NO.  379 


Honorable  Janes  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Kirkpatrick: 

Pursuant  to  yoxir  request  of  June  5»  1970,  and  pursuant  to  the 
directive  found  in  Section  125.030,  RSMo  1959,  I  hereby  submit  a 
ballot  title  for  House  Joint  Resolution  No.  1,  Third  Extraordinary 
Session,  75th  General  Assembly,  an  amendment  to  Article  X  of  the 
Constitution  substituting  thereto  a  section  to  be  known  as  Section 
ll(o).  The  ballot  title  is: 

Provides  tax  rate  for  school  district  not  pro¬ 
posing  higher  rate  shall  be  last  tax  rate  ap¬ 
proved  by  voters;  in  district  where  proposed 
higher  rate  is  defeated  by  voters,  tax  rate 
]?emalns  last  rate  approved;  provides  a  school 
board  may  levy  a  lower  tax  rate  them  approved 
by  the  voters . 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


The  mayor  of  a  constitutional  charter 
city  may  not,  without  an  enabling 
ordinance,  contract  with  an  adjoining 
state  for  the  construction  of  an  airport. 

OPINION  NO.  381 

June  19,  1970 


Honorable  Walter  L.  Meyer 
State  Representative 
District  No.  27 
9^95  Yorktown  Drive 

Bellefontalne  Neighbors,  Missouri  63137 
Dear  Representative  Meyer: 

You  have  requested  an  official  opinion  as  to  the  authority  of 
the  mayor  of  a  first  class  city,  not  within  a  county,  to  contract 
with  a  bordering  state.  You  have  Informed  us  by  telephone  that  the 
city  In  question  Is  St.  Louis,  a  constitutional  charter  city,  not 
a  first  class  city,  and  that  the  subject  of  the  contract  Is  con¬ 
struction  of  an  airport  by  the  city  and  the  State  of  Illinois. 

The  charter  of  the  City  of  St.  Louis  vests  the  city  with  power 
to  contract  and  to  exercise  all  powers  granted  by  law  (Article  I, 
Section  1  (4),  (35),  Charter  of  St.  Louis).  The  legislative  power 
of  the  city  Is  vested  In  the  Board  of  Aldermen  (Article  IV,  Section 
1,  Charter  of  St.  Louis). 

"The  board  of  aldermen  shall  have  power  by 
ordinance  not  Inconsistent  with  this  charter 
to  exercise  all  the  powers  of  the  city  and 
provide  all  means  necessary  or  proper  therefor; 

.  .  ."  (Article  IV,  Section  23,  Charter  of 
St.  Louis) 

The  mayor  is  designated  the  chief  executive  officer  and  is 
given  all  executive  power  of  the  city  (Article  VII,  Section  1,  Char¬ 
ter  of  St.  Louis). 

Section  305.170,  RSMo ,  authorizes  the  local  legislative  body  of 
any  city  to  acquire,  construct,  own  and  operate  airports,  and  to  do 
so  alone  or  Jointly  with  others,  and  either  within  or  without  the 
limits  of  the  city. 

Section  305.240,  RSMo,  authorizes  the  governing  body  of  any 
political  subdivision  to  acquire,  construct,  own  and  operate  airports 
In  an  adjoining  state  subject  to  the  laws  of  this  state  in  all  matters 
relating  to  financing  such  projects. 
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CITIES,  TOWNS  &  VILLAGES: 
AIRPORTS: 

COOPERATIVE  AGREEMENTS : 


Honorable  Walter  L.  Meyer 

The  Supreme  Court  of  Missouri  In  Dysart  v.  City  of  St.  Louis, 

11  S.W.2d  10^5  (Mo.  en  banc  1928)  upheld  the  power  of  the  city  by 
ordinance  to  Issue  bonds  for  the  flnanclnr^  of  an  airport  pursuant 
to  the  Charter  of  St.  Louis,  Article  I,  Section  1,  Paragraphs  8, 

15,  32,  33  and  35;  Article  I,  Section  2. 

Any  municipality  or  political  subdivision  of  this  state  may 
contract  and  cooperate  with  a  duly  authorized  agency  of  another 
state  for  the  construction,  acquisition  or  operation  of  any  public 
Improvement  or  facility  If  the  subject  and  purposes  of  the  contract 
are  within  the  scope  of  the  municipality's  or  political  subdivision's 
Independent  powers  (Section  70.220,  RSMo;  Article  VI,  Section  l6. 
Constitution  of  Missouri,  19^5).  A  municipality  exercising  this 
power  must  do  so  by  duly  enacted  ordinance  (Section  70.230,  RSMo). 

Accordingly,  It  Is  my  opinion  that  the  Board  of  Aldermen  of 
the  City  of  St.  Louis  may  by  ordinance  authorize  a  contract  between 
the  City  of  St.  Louis  and  the  State  of  Illinois  for  construction 
of  an  airport,  either  within  or  without  the  limits  of  the  city  or 
within  this  state  or  the  State  of  Illinois.  It  Is  also  my  opinion 
that  the  mayor  of  the  City  of  St.  Louis,  without  such  an  ordinance, 
may  not  enter  Into  such  a  contract  (Lockwood  v.  Wabash  R.  Co.,  26 
S.W.  698,  700  (Mo.  189^). 

"The  mayor's  permit  alone  conferred  no  author¬ 
ity  on  defendant  to  occupy  the  street  with 
railroad  tracks,  and  operate  trains  drawn  by 
locomotives  over  It.  The  sole  power  to  grant 
such  a  franchise  Is  vested  In  'the  mayor  and 
assembly'  by  article  3,  §  26,  par.  11,  of  the 
Scheme  and  Charter,  and  can  be  exercised  only 
by  an  ordinance  duly  enacted  for  that  purpose; 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  mayor  of  a  constitu¬ 
tional  charter  city  may  not,  without  an  enabling  ordinance,  contract 
with  an  adjoining  state  for  the  construction  of  an  airport. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  Louren  R.  Wood. 

Yours  very  tnui^ 

JOHN  C.  DANFORTH 

Attorney  General 
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ELECTIONS:  1.  Precinct  election  Judp:es  in 

PRIMARY  ELECTIONS:  Kansas  City  can  recojrnlze  an  inside 

CHALLENGERS:  challencier  for  a  political  party 

who  is  vouched  for  by  .judf^es  re- 

presentinr;  that  party  or  by  persons  nresent  belonf^lnp-  to  that  party 
where  the  challent^er  with  the  duly  sip:ned  credentials  of  the  party 
chairman  has  not  put  in  an  appearance  at  the  pollinn:  place.  ?. 

A  challenrer  recoF^nlzed  by  the  election  Judf'.es  maintains  his  posi¬ 
tion  as  challenp;er  only  until  such  time  as  a  challenf^er  with  cre¬ 
dentials  from  the  party  chairman  presents  himself  at  the  polllnr; 
place.  3.  A  form  purport Inp;  to  be  an  appointment  of  an  inside 
challenger  by  the  election  Judc^es  for  the  rest  of  the  election 
day  because  no  authorized  Inside  challenger  has  presented  himself 
at  the  polllnft  place  does  not  meet  legal  requirements. 

OPINION  NO.  383 


July  21,  1970 


Honorable  Phlllio  P.  Scaglla 
State  Representative 
District  No.  15 
5101  Hrookwood 

Kansas  City,  Missouri  6^1110 
Dear  Representative  .'jcap:lia: 

This  is  in  response  to  your  request  for  an  onlnion  concerning 
the  authority  of  precinct  election  judges  in  Kansas  City  to  select 
inside  challengers  at  the  polls  when  the  inside  challenger,  who  has 
been  duly  authorized  to  act  as  challenorer  by  his  respective  party 
chairman,  is  unavailable.  Rneciflcally ,  you  ask  the  follovrlng  oues- 
tions : 


FILED 


1.  If  challengers  with  duly  signed  credentials 
do  not  appear  within  30  minutes  after  the  polls 
open,  can  the  election  Judges  select  an  inside 
challenger  who  is  vouched  for  by  Judges  repre¬ 
senting  that  party  or  by  person  or  persons  pre¬ 
sent  belonging  to  that  partv? 

2.  If  the  election  Judges  do  select  such  a 
person,  can  this  oerson  be  reolaced  by  a  per¬ 
son  or  persons  who  subseouently  aooear  with 
duly  signed  credentials? 

3.  Does  the  enclosed  form,  ourportlng  to  be 
an  appointment  of  an  inside  challenger  by  the 
election  Judges  because  no  authorized  inside 
challenger  has  presented  himself,  meet  legal 
requirements? 


Honorable  Phillip  P.  Scaglia 


Section  117.1590,  HSHo  1959,  provides: 

"At  every  registration  and  election,  each  one 
of  the  political  parties  shall  have  the  riftht 
to  desipjnate  and  keen  a  challennrer  at  each 
place  of  registration  and  votlnm:  who  shall  be 
assigned  such  position  immediately  adjoining 
the  officers  in  charge  of  registration  or  the 
election  inside  the  polling  or  registration 
booth  as  will  enable  him  to  see  each  person 
as  he  offers  to  register  or  vote  and  who  shall 
be  protected  in  the  discharge  of  his  duty  by 
the  Judges  of  election  and  the  police.  An  au¬ 
thority,  signed  by  the  recognized  chairman  or 
presiding  officer  of  the  chief  managing  commit¬ 
tee  of  a  party  in  any  such  city,  shall  be  suf¬ 
ficient  evidence  of  the  right  of  the  challenger 
for  such  party  to  be  present  Inside  the  regis¬ 
tration  or  polling  place.  But  in  any  case, 
any  challenger  does  not  or  cannot  produce  the 
authority  of  such  chairman,  it  shall  be  the 
duty  of  such  Judges  of  election  to  recognize 
a  challenger  that  shall  be  vouched  for  and 
presented  to  them  by  the  persons  present  be¬ 
longing  to  such  political  party,  or  who  shall 
be  vouched  for  by  the  Judge  representing  such 
party.  The  chairman  of  the  managing  commit¬ 
tee  of  each  political  party  for  such  city  may 
remove  any  challenger  appointed  by  him  and 
substitute  another  in  his  place.  The  chal¬ 
lenger  so  appointed  and  admitted  to  the  room 
where  such  ballot  box  is  kept  shall  have  the 
right  and  privilege  of  remaining  during  the 
canvass  of  the  votes  and  until  the  returns 
are  duly  signed  and  made.  Each  political 
party  shall  also  have  the  right  to  a  chal¬ 
lenger  placed  conveniently  outside  of  the 
polling  booth,  but  not  in  the  way  of  the 
voters.  ..." 

It  is  clear  that  the  legislature  created  the  position  of  chal 
lenger  as  an  attempt  to  insure  honest  elections.  By  designating 
and  maintaining  challengers  in  each  polling  place,  a  party  can  pro 
tect  Itself  against  election  irregularities.  A  challenger  has  the 
authority  to  present  questions  on  behalf  of  his  party  both  as  to 
the  integrity  of  the  election  process  and  as  to  the  qualifications 
of  voters.  The  challenger  is  supposed  to  be  an  Integral  part  of 
the  election  process. 
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The  statute  also  Indicates  that  fundamentally  and  primarily 
the  selection  and  designation  of  challengers  Is  to  be  done  by  the 
party  chairman.  It  expressly  provides  that  written  authority  by 
the  recognized  chairman  or  presiding  officer  of  the  chief  managing 
committee  of  a  party  shall  be  sufficient  evidence  of  the  right  of 
the  challenger  for  such  party  to  be  present  Inside  the  registration 
or  polling  place.  It  also  allows  the  party  chairman  to  remove  any 
challenger  apnolnted  by  him  and  substitute  another  In  his  place. 

The  statute  further  provides  that  the  election  Judges  shall  recog¬ 
nize  a  challenger  for  a  party  In  any  Instance  where  a  challenger 
does  not  or  cannot  produce  the  written  authority  of  his  party 
chairman. 

In  vlev;  of  the  legislative  expression  that  the  presence  of 
party  challengers  Is  deemed  to  be  helpful  In  conducting  honest 
elections  and  in  view  of  the  statutory  provisions  for  substitution 
in  the  event  a  challenger  does  not  or  cannot  produce  the  authority 
of  his  party  chairman,  it  is  our  opinion  that  the  election  Judges 
In  Kansas  City  can  select  an  Inside  challenger  for  a  party  who  Is 
vouched  for  by  Judges  representing  that  party  or  by  persons  pre¬ 
sent  belonging  to  that  party  where  the  challenger  appointed  by  the 
party  chairman  has  not  put  In  his  apnearance  at  the  polling  place 
and  presented  his  credentials  to  the  election  Judges  after  the  polls 
have  opened. 

Hovrever,  the  statute  does  not  give  the  election  Judges  the  au¬ 
thority  to  apoolnt  a  challenger,  only  the  authority  to  recognize 
a  challenger  in  any  case  where  a  challenger  does  not  or  cannot  pro¬ 
duce  the  written  authority  of  his  party  chairman.  This  being  so. 

It  Is  our  opinion  that  the  election  Judges  have  a  right  to  recog¬ 
nize  a  challenger  who  shall  act  as  a  challenger  only  until  such 
time  as  the  challenger  properly  appointed  by  the  oarty  chairman 
puts  in  an  appearance  and  presents  his  duly  signed  credentials. 

At  this  point,  the  challenger  with  the  written  authority  of  the 
party  chairman  replaces  the  challenger  recognized  by  the  election 
Judges. 

In  view  of  our  oninlon,  v/e  cannot  approve  of  the  form  enclosed 
In  your  request  which  purports  to  be  an  appointment  of  an  Inside 
challenger  by  the  election  Judges  because  no  authorized  Inside 
challenger  has  presented  himself.  Specifically,  we  disapprove  of 
this  form  because  it  purports  to  appoint  a  challenger  for  the  rest 
of  the  election  day,  whereas  we  have  held  in  our  opinion  that  a 
challenger  can  only  be  recognized  by  the  election  judges  until 
such  time  as  a  challenger  with  duly  signed  credentials  from  the 
party  chairman  presents  himself  at  the  polling  place. 
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CONCLUSION 

It  Is  the  opinion  of  this  office  that: 

1.  Precinct  election  Judges  In  Kansas  City  can  recognize  an 
Inside  challenger  for  a  political  party  who  Is  vouched  for  by  Judge 
representing  that  party  or  by  persons  present  belonging  to  that 
oarty  where  the  challenger  with  the  duly  signed  credentials  of  the 
party  chairman  has  not  put  In  an  appearance  at  the  polling  place. 

2.  A  challenger  recognized  by  the  election  Judges  maintains 
his  position  as  challenger  only  until  such  time  as  a  challenger 
with  credentials  from  the  party  chairman  presents  himself  at  the 
polling  place. 

3.  A  form  purporting  to  be  an  appointment  of  an  Inside  chal¬ 
lenger  by  the  election  Judges  for  the  rest  of  the  election  day  be¬ 
cause  no  authorized  Inside  challenger  has  presented  himself  at  the 
polling  place  does  not  meet  legal  reoulrements . 

The  foregoing  opinion,  which  I  hereby  aoprove,  was  prepared 
by  my  Assistant,  Richard  L.  Wleler. 

V  Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Wieler 


July  21,  1970 


OPINION  LETTER  NO.  385 


Honorable  James  P.  Mulvaney 
.5tate  Representative 
District  No.  29 
5717  Beldon 

Jennings,  Missouri  6313^ 

Dear  Representative  Mulvaney: 

This  is  in  response  to  your  z*equest  for  an  opinion  oonoerning 
the  constitutionality  of  the  imposition  of  a  tax  for  fire  protec¬ 
tion  services  on  the  residents  of  a  certain  subdivision  by  two 
separate  and  distinct  entities. 

In  oonneotion  with  this  request,  you  have  detailed  the  fol¬ 
lowing  facts: 

The  Shannon  Ridge  subdivision  was  annexed  by  the  City  of 
Jennings,  Missouri,  on  February  10,  1956.  At  the  time  of  such 
annexation.  Shannon  Ridge  was  located  within  the  Moline  Fire  Pro¬ 
tection  District.  The  residents  of  this  subdivision  have  petitioned 
the  Board  of  Dli^ectors  of  the  Moline  Fire  Protection  District  for 
exclusion  from  that  district  pursuant  to  Section  321.310,  RSMo  1959. 
A  hearing  on  this  matter  was  held  December  3,  1969*  Subsequently, 
the  fire  protection  district  has  declined  to  exclude  the  Shannon 
Ridge  residents  from  its  Jurisdiction.  As  a  result,  fire  protec¬ 
tion  sez*vlce8  are  available  to  the  subdivision  from  two  sources, 
the  City  of  Jennings  and  the  Moline  Fire  Protection  District.  How¬ 
ever,  the  residents  of  this  subdivision  are  subject  to  tax  for  this 
seirvlee  from  both  entitles. 

With  respect  to  the  above  fact  situation,  you  have  outlined 
the  following  questions: 

"1.  Are  there  further  legal  remedies  available 
to  the  Shannon  Ridge  residents,  not  with¬ 
standing,  that  there  is  no  provision  for 
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appeal  from  the  decision  of  the  Moline 
board,  under  Section  321.310,  RSMo? 

"2.  Is  any  constitutional  provision  violated 
by  the  Imposition  of  a  tax  on  the  Shannon 
Ridge  residents  for  fire  protection  ser¬ 
vices  by  two  separate  and  distinct  Juris¬ 
dictions,  namely,  the  City  of  Jennings 
and  the  Moline  Plre  Protection  District? 

If  so,  to  which  of  the  two  Jurisdictions 
must  the  Shannon  Ridge  residents  pay  taxes 
for  their  fire  protection  service?” 

In  response  to  your  first  question.  It  Is  our  opinion  that  It 
cannot  be  answered  by  this  office  Inasmuch  as  It  Involves  remedies 
to  be  used  by  private  Individuals  seeking  adjudication  of  Individual 
rights.  This  Is  a  matter  for  private  counsel  and  not  a  proper  sub¬ 
ject  for  an  opinion.  See  Section  27.0^0,  RSMo  1959. 

In  answer  to  your  second  question.  It  Is  our  opinion  that  the 
Imposition  of  a  tauc  on  the  residents  of  the  Shazinon  Ridge  subdivi¬ 
sion  for  fire  protection  services  by  two  separate  and  distinct  Jur¬ 
isdictions  does  not  violate  any  constitutional  provisions.  Article 
X,  Section  1  of  the  Missouri  Constitution  provides  that  the  taxing 
power  may  be  exercised  by  political  subdivisions  In  this  state  under 
the  power  granted  to  them  by  the  general  assembly.  Under  Section 
321.230,  RSMo  1959»  the  Moline  Plre  Protection  District  has  the  au¬ 
thority  to  levy  and  collect  ad  valorem  taxes  on  property  located 
within  the  district.  Likewise,  Chapter  9^  of  the  Revised  Statutes 
of  Missouri  provides  statutory  authorisation  for  cities  of  the  third 
class  to  levy  and  collect  taxes  for  city  purposes.  It  Is  our  un¬ 
derstanding  that  Jennings  Is  a  third  class  city  and  would  therefore 
have  the  power  to  provide  fire  protection  services  pursuant  to  Sec¬ 
tion  77.190,  RSMo  1959.  The  taxing  power  of  the  fire  protection 
district  Is  coextensive  with  the  geographical  boundaries  of  that 
district,  and  the  taxing  power  of  the  city  Is  coextensive  with  the 
city  limits.  The  taxing  powers  and  the  boundaries  limits  of  these 
two  public  corporations  are  fixed  and  established  by  general  law. 

Absent  any  statutory  provisions,  the  taxing  power  of  these 
two  public  corporations  are  not  changed  by  operation  of  law  merely 
as  a  result  of  the  extension  of  the  city  limits.  The  only  provi¬ 
sion  In  the  statutes  dealing  with  the  exclusion  of  city  annexed 
property  from  fire  protection  districts  Is  Section  321.320,  RSMo 
1959,  which  provides  that  any  property  located  within  the  boundary 
of  a  fire  protection  district  In  a  first  class  county  which  Is  now 
or  hereafter  Included  within  a  city  having  a  population  of  ^10,000 
Inhabitants  or  more,  and  which  city  Is  not  wholly  within  the  fire 
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protection  district  and  maintains  a  city  fire  department.  Is  ex¬ 
cluded  from  the  fire  protection  district.  In  Inter-City  Fire  Pro¬ 
tection  Dlst.  of  Jackson  County  v.  Oambrell,  3^0  Mo.  92^,  231  S. 

W.2d  193  (En  Banc  1950),  the  Missouri  Supreme  Court  held  that  taxes 
assessed  by  a  fire  protection  district  on  property  annexed  by  the 
City  of  Independence  should  have  been  extended  on  the  tax  books  of 
the  county  by  the  county  court  as  the  law  excluding  this  property 
from  the  district  had  not  yet  become  effective.  Therefore,  It  Is 
clear  that  the  residents  of  the  Shannon  Ridge  subdivision  are  not 
relieved  from  taxes  levied  by  the  Moline  Fire  Protection  District 
simply  because  of  their  einnexatlon  to  the  City  of  Jennings,  unless 
such  annexation  comes  within  the  provisions  of  Section  321.320.  It 
Is  our  understanding  that  It  does  not  because  the  City  of  Jennings 
has  a  population  of  less  than  40,000. 

The  question  of  the  constitutionality  of  Imposing  a  tax  for 
the  same  or  similar  services  by  two  sepsurate  taxing  authorities  was 
raised  In  St.  Louis  County  Library  District  v.  Hopkins,  375  S.W.2d 
71  (Mo.  1964).  In  that  case,  the  City  of  Florissant  had  annexed 
property  lying  In  the  St.  Louis  County  Library  District.  The  re¬ 
sidents  therein  were  therefore  subject  to  a  tax  for  the  maintenance 
of  a  public  library  by  both  the  City  of  Florissant  and  the  St.  Louis 
County  Library  District.  Paced  with  the  argument  that  the  Imposi¬ 
tion  of  a  tax  for  county  library  pxirposes  on  property  annexed  by  a 
city  maintaining  a  public,  tax  supported  library  was  unconstitutional, 
the  Missouri  Supreme  Court  said  (l.c.  at  77): 

"We  find  no  constitutional  Impediment.  The  two 
taxes  In  question  are  Imposed  by  law  by  two  sep¬ 
arate  taxing  authorities,  the  city  library  and 
the  county  library  district.  The  two  taxes  would 
be  applied  uniformly  to  the  area  within  the  re¬ 
spective  districts,  both  of  which  Include  the 
annexed  area.  'The  principle  of  uniformity  Is 
not  violated  by  levying  taxes  by  two  overlapping 
taxing  districts  on  the  same  property  for  simi¬ 
lar  purposes.'  1  Cooley,  Taxation,  Fourth  Ed., 

§  32^.  The  requirements  of  equality  In  taxation 
are  met.  The  burden  of  the  county  library  dis¬ 
trict  tax  falls  equally  and  impartially  upon  all 
of  the  persons  and  property  subject  to  It.  84 
C.J.S.  Taxation  §  22  b.,  p.  77." 

Therefore,  we  are  of  the  opinion  that  the  Imposition  of  a  tax 
on  the  residents  of  the  Shannon  Ridge  subdivision  by  both  the  City 
of  Jennings  and  the  Moline  Fire  Protection  District  for  fire  pro¬ 
tection  services  does  not  violate  any  constitutional  provision. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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Collectors  of  third  class  counties 
wherein  the  total  amount  of  taxes 
levied  for  any  one  year  exceeds  four 
million  dollars  can  retain  all  com¬ 
missions  and  fees  earned  by  them. 


OPINION  NO.  386 


September  I8,  1970 


Honorable  Haskell  Holman 
State  Auditor 
State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

This  Is  to  acknowledge  receipt  of  your  request  for  an  opinion 
from  this  office  which  reads  In  part  as  follows: 

"...  Pertaining  to  compensation  retainable 
by  collectors  of  third  class  counties,  whose 
term  of  office  began  on  the  First  Monday  of 
March  1967,  coming  within  the  classification 
of  subsection  (15)  of  Section  52.260  Cumu¬ 
lative  Supplement  1967. 

"Section  52.270  Cumulative  Supplement  1967 
determines  the  maximum  eimount  of  current 
commissions  and  fees  to  be  retained  by  a 
collector  or  ex-offlclo  collector  coming 
within  the  classifications  Indicated  In  sub¬ 
sections  1  through  1^  of  Section  52.260. 

However,  no  provision  Is  found  In  Section 
52.270  pertaining  to  limit  of  amount  re¬ 
tainable  by  a  collector  coming  within  the 
classlflclatlon,  'In  counties  wherein  the 
total  amount  levied  for  any  one  year  exceeds 
four  million  dollars,  *****  as  contained  In 
the  provisions  of  Subsection  15  of  Section 

52.260. 
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COMPENSATION : 
CONSTITUTIONAL  LAW: 
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"The  question  arising  from  this  situation  is 
as  follows : 

"1.  Are  collectors  of  all  counties  of  the 
third  class  wherein  the  total  amount  of  taxes 
levied  for  any  one  year  exceeds  four  million 
dollars  entitled  to  retain,  without  limitation, 
all  commissions  and  fees  earned  by  them?" 

Section  52.260,  RSMo  1969,  is  relevant  to  the  issue  presented 
and  reads  in  part  as  follows : 

"The  collector  in  counties  not  having  township 
organization  shall  collect  and  retain  the  fol¬ 
lowing  commissions  for  collecting  all  state, 
county,  bridge,  road,  school  and  all  other  local 
taxes,  including  merchants',  manufacturers*  and 
liquor  and  beer  licenses,  other  than  back,  delin¬ 
quent  and  ditch  and  levee  taxes,  and  the  com¬ 
missions  constitute  his  compensation  except  in 
counties  where  the  collector  is  paid  a  salary 
in  lieu  of  fees: 

«  «  « 

"(15)  In  counties  wherein  the  total  amount 
levied  for  any  one  year  exceeds  four  million 
dollars,  a  commission  of  one  percent  on  the 
amounts  collected." 

Senate  Bill  No.  259  of  the  Seventy-second  General  Assembly 
became  effective  on  October  13,  1963,  and  effected  a  repeal  of  Sec¬ 
tion  52.260,  RSMo  1959,  and  an  enactment  of  a  new  section  to  be 
known  as  52.260  which  specifically  Included  subsection  15.  As 
indicated  in  your  opinion  request.  Section  52.270,  RSMo  1969, 
imposes  limitations  on  the  amount  of  commissions  retained  by  col¬ 
lectors  in  third  class  counties  in  the  classifications  indicated 
in  subsections  (1)  through  (l4)  of  Section  52.260,  RSMo  1969,  but 
makes  no  references  to  collectors  who  come  within  subsection  (15). 

In  Opinion  of  the  Attorney  General  No.  303,  Speer,  9-^-63, 
it  was  held  that  Senate  Bill  No.  259  which  specifically  Included 
subsection  (15),  would  not  during  the  term  of  the  collectors  of 
third  and  fourth  class  counties  then  in  office,  authorize  the  pay¬ 
ment  to  such  collectors  of  compensation  in  excess  of  that  author¬ 
ized  to  be  retained  by  collectors  under  the  provisions  of  Section 
52.270,  RSMo,  for  the  reason  that  such  action  would  constitute 
a  violation  of  Section  13,  Article  VII  of  the  Missouri  Constitution 
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of  19^5.  (Copy  of  Opinion  attached).  It  should  be  noted,  however, 
that  the  following  comment  was  made  on  page  3  of  the  opinion: 

"Since  Subdivision  (15)  applies  to  all  counties 
wherein  the  'total  amount  levied  for  any  one 
year  exceeds  four  million  dollars.  .  . ' ,  It  Is 
conceivable  that  It  could  apply  to  counties 
of  the  third  and  fourth  class.  Because  the 
collectors  In  those  counties  are  compensated 
by  commissions.  It  Is  possible  that  Senate 
Bill  No.  259  could  cause  an  Increase  In  their 
compensation  by  making  the  provisions  as  to 
limitations  on  the  amount  of  commissions  col¬ 
lectors  are  allowed  to  retain  found  In  Section 
52.270,  1961  Cum.  Supp.,  Inapplicable  to  such 
collectors.  ..." 

We  are  therefore  persuaded  that  Section  52.270,  RSMo  1969, 
does  not  place  a  limitation  on  commissions  and  fees  earned  by  col¬ 
lectors  of  all  counties  of  the  third  class,  coming  within  the  clas¬ 
sification  of  subsection  (15)  of  Section  52.260,  RSMo  I969. 

In  addition.  It  Is  our  view  that  Section  13,  Article  VII, 
Constitution  of  Missouri,  19^5,  the  prohibition  against  an  Increase 
In  an  officer's  compensation  during  his  term  of  office,  would  not 
apply  to  collectors  of  third  class  counties  whose  term  of  office 
began  on  the  first  Monday  of  March  1967.  Section  52.010,  RSMo  1969, 
provides  that  the  collector  of  revenue,  shall  be  elected  In  each 
of  the  counties  of  this  state,  except  counties  under  township  organ¬ 
ization,  for  four  years.  Section  52.015,  RSMo  I969,  provides  that 
the  terms  for  which  collectors  are  elected  expire  on  the  first  Monday 
In  March  of  the  year  In  which  they  are  required  to  make  their  final 
settlement  for  the  tax  book  collected  by  them.  Therefore,  under 
the  factual  situation  presented.  Senate  Bill  No.  259  which  specif¬ 
ically  Included  subsection  15  and  which  became  effective  on  October 
13,  1963,  would  apply  only  to  collectors  of  third  class  counties 
whose  term  of  office  commenced  on  March  1,  1963.  There  Is  authority 
for  this  proposition  In  the  case  of  State  ex  rel  Emmons  v.  Farmer, 
(Mo.  Sup.  1917),  196  S.W.  1106,  1109  ('+)  where  it  was  held  that 
the  constitutional  provision  forbidding  an  Increase  or  decrease  of 
compensation  during  a  term  of  office  has  reference  to  the  period 
fixed  as  a  "term"  by  the  statute  only,  and  In  no  way  refers  to  the 
Individual  who  may  happen  to  be  the  Incumbent  for  more  than  one 
term.  The  court  further  pointed  out  that  each  official  term  stands 
by  Itself. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  collectors  of  third 
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class  counties  wherein  the  total  amotint  of  taxes  levied  for  any  one 
year  exceeds  four  million  dollars  can  retain  all  commissions  and 
fees  earned  by  them. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  B.  J.  Jones. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

Op.  No.  303 
9-4-63,  Speer 


COUNTY  COLLECTOR:  1.  A  person  appointed  by  the  county 

COUNTY  CLERK:  clerk  under  Section  52.180,  RSMo,  In 

COMPENSATION:  case  of  death,  resignation,  removal 

or  other  disability  of  a  county  col¬ 
lector  to  examine  the  tax  books,  ascertain  the  amount  remaining  un¬ 
collected  and  make  out  a  correct  abstract  of  the  same  Is  entitled  to 
be  compensated  for  his  services  by  the  county.  2.  Persons  appointed 
by  the  legal  representative  or  sureties  of  the  collector  to  perform 
such  duties  are  not  entitled  to  be  compensated  by  the  county. 

OPINION  NO.  387 


August  7,  1970 


Honorable  Haskell  Holman 
Auditor  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Mr.  Holman: 

This  Is  In  response  to  your  request  for  an  opinion  as  follows: 

”1.  When  a  vacancy  occurs  In  the  office  of 
County  Collector  and  persons  are  appointed  by 
the  County  Clerk,  by  legal  representatives 
of  the  Collector  and  by  the  sureties  of  the 
Collector,  are  said  appointees  entitled  to 
receive  compensation  and  expense  reimburse¬ 
ment  from  county  revenue  funds  for  the  ser¬ 
vices  required  to  be  performed  by  them  as 
contained  In  the  provisions  of  Section  52.180 
RSMo.? 

"2.  In  the  event  the  only  appointee  Is  that 
made  by  the  County  Clerk,  would  the  compensa¬ 
tion  and  expenses  for  his  services  be  paid  by 
the  county?" 

Section  52.180,  RSMo,  to  which  you  refer  provides  In  part: 

"In  case  of  the  death,  resignation,  removal 
or  other  disability  of  any  county  collector, 
during  the  time  the  tax  books  are  In  his  hands, 
and  before  the  time  specified  for  making  set¬ 
tlements,  the  county  clerk  shall  demand  and 
take  charge  of  the  tax  books.  Said  clerk  shall 
appoint  one  competent  person,  the  legal  re¬ 
presentatives  of  the  collector  may  choose  a 
second,  and  the  sureties  of  the  collector  may 
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choose  a  third,  and  the  persons  so  appointed 
and  chosen  shall  examine  said  tax  books,  and 
it  shall  be  their  duty  to  ascertain  the  eunount 
remaining  uncollected,  and  make  out  a  correct 
abstract  of  the  same.  If  the  representatives 
or  sureties  of  such  collector  shall  fall  or 
refuse  to  choose  persons  to  make  such  examina¬ 
tion,  then  the  person  appointed  by  the  county 
clerk  shall  proceed  to  make  the  same  and  re¬ 
port  the  same  to  the  county  clerk,  provided, 
that  should  there  be  but  a  small  portion  of 
the  taxes  collected  at  the  time  of  the  death 
of  the  collector,  then  the  amount  actually  col¬ 
lected  shall  be  ascertained  and  the  same  books 
used  In  completing  the  collections." 

Under  this  statute  it  is  mandatory  that  the  county  clerk  ap¬ 
point  a  competent  person  to  perform  the  duties  required  by  this 
statute.  It  is  discretionary  for  the  legal  representative  and  sur¬ 
eties  of  the  collector  to  appoint  someone  to  represent  them.  The 
county  clerk  is  not  authorized  to  appoint  persons  to  represent  the 
collector  or  the  sureties  when  the  legal  representative  or  sureties 
of  the  collector  fail  or  refuse  to  do  so.  In  fact,  the  statute  pro¬ 
vides  for  the  person  appointed  by  the  county  clerk  to  proceed  to 
make  the  examination  of  the  tax  books  and  report  the  results  to  the 
county  clerk  when  the  legal  representative  or  sureties  of  the  col¬ 
lector  fall  to  do  so.  This  statute  is  silent  as  to  whether  compen¬ 
sation  is  to  be  paid  to  the  persons  appointed  by  the  county  clerk 
or  by  the  representative  and  sureties  of  the  collector.  Attention 
is  called  to  the  fact  that  under  this  statute  the  county  clerk  is 
not  required  to  perform  these  duties  but  he  is  required  to  appoint 
some  other  person  to  do  the  work  and  report  the  results  to  him. 

The  question  of  compensation  to  be  paid  a  public  officer  for  ad¬ 
ditional  duties  is  not  involved  in  this  matter  because  the  county 
clerk  is  not  required  to  do  the  work.  The  person  appointed  by  the 
county  clerk  is  required  to  perform  the  duties  of  auditing  the  books 
and  reporting  the  results  to  the  county  clerk.  He  is  not  vested 
with  any  sovereign  functions  of  the  government  or  any  discretionary 
power.  He  is  not  a  county  officer.  State  ex  rel.  Pickett  v.  Truman, 
S.W.2d  105. 

When  a  statute  requires  certain  work  to  be  performed  for  the 
benefit  of  the  county  and  authorizes  someone  to  be  appointed  or 
employed  to  perform  such  work,  it  impliedly  authorizes  such  per¬ 
son  to  be  compensated  for  his  services  by  the  county.  Aslln  v. 
Stoddard  County,  106  S.W.2d  ^72.  It  is  our  view  that  the  person 
appointed  to  exautnlne  the  tax  books  as  required  under  Section  52.180 
is  to  be  compensated  by  the  county.  Copp  v.  St.  Louis  County,  3^ 

Mo.  383. 
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The  persons  appointed  by  the  legal  representative  or  sureties 
of  the  collector  are  not  employed  by  the  county.  In  the  absence  of 
a  statute  authorizing  them  to  be  compensated  by  the  county,  they 
are  not  entitled  to  £iny  compensation  from  the  county.  King  v.  Maries 
County,  297  Mo.  ^*88,  2^19  S.W.  i<l8. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that: 

1.  A  person  appointed  by  the  county  clerk  under  Section 
52.180,  RSMo,  In  case  of  death,  resignation,  removal  or  other  dis¬ 
ability  of  a  county  collector  to  examine  the  tax  books,  ascertain 
the  amount  remaining  uncollected  and  make  out  a  correct  abstract 
of  the  same  Is  entitled  to  be  compensated  for  his  services  by  the 
county . 


2.  Persons  appointed  by  the  legal  representative  or  sureties 
of  the  collector  to  perform  such  duties  are  not  entitled  to  be  com¬ 
pensated  by  the  county. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Meinsur. 


N.  Yours  very  \  v  . 

rT:i/>r»mTT  ^ 


JOHN  C.  DANFORTH 
Attorney  General 
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CONSTITUTIONAL  LAW: 
EMERGENCY  CLAUSE: 
SCHOOLS: 


Section  A  of  Senate  Bill  No.  3,  Third 
Extraordinary  Session,  75th  General 
Assembly,  qualifies  under  Sections 
29  and  52(a)  of  Article  III  of  the 
Missouri  Constitution  as  a  valid 
emergency  clause  and  Senate  Bill  No. 

3  will  become  effective  upon  approval 
by  the  Governor. 


OPINION  NO.  388 


June  19,  1970 

Mr.  John  C.  Vaughn 
Comptroller  and  Budget  Director 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Vaughn: 

This  official  opinion  is  Issued  In  response  to  your  request 
for  a  ruling  on  the  following  question: 

"Does  Section  A  of  Senate  Bill  No.  3,  providing 
that  the  Act  is  an  emergency  measure,  qualify 
as  such  under  Section  29  of  Article  III  of  the 
Constitution  and  under  provisions  of  Section 
1.130  RSMo,  1959?" 

You  provided  the  following  background  Information  In  your 
opinion  request: 

"In  the  Seventy-fifth  General  Assembly  a  pro¬ 
vision  for  the  payment  of  State  funds  to  public 
school  districts  was  enacted.  Part  (7)  of  Sec¬ 
tion  163.031  of  Senate  Bill  No.  1,  185,  and 
215  made  provisions  for  the  payment  to  school 
districts,  based  on  a  formula,  the  amount  of 
$23^  million.  Section  I63.O8I,  RSMo,  provides 
that : 

'The  state  board  of  education  .  .  .  shall 
calculate  the  the  amount  of  each  school 
district  Is  to  receive  and  on  or  before 
September  fifteenth  of  each  year  shall 
distribute  all  moneys  available  August 
thirty-first  to  the  several  districts. 

Additional  distribution  of  all  moneys 
available  November  thirtieth  and  February 
twenty-eighth  shall  be  made  on  or  before 
December  fifteenth  and  March  fifteenth 
of  each  school  year.  .  .' 
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"The  State  Board  of  Education  made  distribution 
of  moneys  available  on  the  dates  set  forth  In 
this  statute,  and  with  the  March  distribution 
public  schools  of  this  state  have  received  ap¬ 
proximately  96  percent  of  their  entitlements. 

Your  office  has  recently  ruled  that  the  Comp¬ 
troller  has  no  authority  to  honor  a  requisi¬ 
tion  from  the  State  Board  of  Education  provid¬ 
ing  for  a  fourth  distribution  of  moneys  to 
public  schools  which  would  enable  the  State 
Board  of  Education  to  distribute  the  amount  as 
provided  In  Section  I63.O31." 

The  full  text  of  Senate  Bill  No.  3,  Third  Extra  Session,  Seventy- 
fifth  General  Assembly,  Is  as  follows: 

"Section  1.  In  addition  to  the  distributions 
of  state  aid  to  the  public  schools  prescribed 
by  section  I63.O8I,  RSMo,  for  the  1969-1970 
and  I97O-I97I  fiscal  years  only,  an  additional 
distribution  of  such  moneys  as  are  necessary 
to  provide  two  hundred  thirty-four  million  dol¬ 
lars  shall  be  made  not  later  than  June  15, 

1970,  and  such  moneys  as  are  available  In  the 
public  school  moneys  fund  on  May  thirty-first 
of  1971  shall  be  distributed  not  later  than 
June  15,  1971. 

"Section  A.  Because  there  Is  a  serious  short¬ 
age  of  funds  for  the  public  schools  of  this 
state,  and  because  adequate  funding  of  the 
public  schools  Is  a  matter  of  extreme  Impor¬ 
tance  to  the  people  of  this  state,  this  act 
Is  deemed  necessary  for  the  Immediate  preserva¬ 
tion  of  the  public  health,  welfare,  peace  and 
safety,  and  Is  hereby  declared  to  be  an  emer¬ 
gency  act  within  the  meaning  of  the  constitu¬ 
tion,  and  this  act  shall  be  In  full  force  and 
effect  upon  Its  passage  and  approval." 

Two  sections  of  the  Missouri  Constitution  must  be  considered 
In  analyzing  the  effectiveness  of  an  emergency  clause.  Section  29 
of  Article  III  states  as  follows: 

"Effective  date  of  laws — exceptions — procedure 
In  emergencies  and  upon  recess. — No  law  passed 
by  the  general  assembly  shall  take  effect  untfl 
ninety  aays  after  the  adjournment  of  the  session 
at  which  It  was  enacted,  except  an  appropriation 
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act  or  In  case  of  an  einergency  which  must  be 
expressed  in  the  preamble  or  In  the  body  of 
the  act,  the  general  assembly  shall  otherwise 
direct  by  a  two-thirds  vote  of  the  members 
elected  to  each  house,  taken  by  yeas  and  nays; 
provided.  If  the  general  assembly  recesses  for 
thirty  days  or  more  It  may  prescribe  by  Joint 
resolution  that  laws  previously  passed  and  not 
effective  shall  take  effect  ninety  days  from 
the  beginning  of  such  recess."  [Emphasis  supplied] 

Section  52(a)  of  Article  III,  providing  for  a  referendum  reads 
as  follows: 

"Referendum  —  exceptions  —  procedure. —  A 
referendum  may  be  ordered  (except  as  to  laws 
necessary  for  the  Immediate  preservation  of^ 
the  public  peace,  health  or  safety,  and  laws 
making  appropriations  for  the  current  expenses 
of  the  state"  government ,  for  the  malnten^ce 
of  state  Institutions  and  for  the  support  of 
public  schools)  either  by  petitions  signed  by 
five  per  cent  of  the  legal  voters  In  each  of 
two-thirds  of  the  congressional  districts  In 
the  state,  or  by  the  general  assembly,  as  other 
bills  are  enacted.  Referendum  petitions  shall 
be  filed  with  the  secretary  of  state  not  more 
than  ninety  days  after  the  final  adjournment 
of  the  session  of  the  general  assembly  which 
passed  the  bill  on  which  the  referendum  Is 
demanded."  [Emphasis  supplied] 

Sections  29  and  52(a)  are  Implemented  by  Section  1.130,  RSMo 
1959,  which  provides: 

"Effective  date  of  laws. — A  law  passed  by  the 

feneral  assembly  takes  effect  ninety  days  after 
he  adjournment  of  the  session  at  which  It  Is 
enacted;  but  If  the  general  assembly  recesses 
for  thirty  days  or  more.  It  may  prescribe  by 
Joint  resolution  that  laws  previously  passed 
and  not  effective  take  effect  ninety  days  from 
the  beginning  of  the  recess,  subject  to  the 
following  exceptions: 

" ( 1 )  A  law  necessary  for  the  Immediate  preserva¬ 
tion  oT  the  public  peace,  health  or  safety" 
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which  emergency  is  expressed  in  the  body  or 
preamble  of  the  act  and  which  is  declared  to 
be  thus  necessary  by  the  general  assembly,  by 
a  vote  of  two-thirds  of  its  members  elected 
to  each  house  the  vote  to  be  taken  by  yeas  and 
nays,  and  entered  on  the  Journal,  or  a  law 
making  an  appropriation  for  the  current  expenses 
of  the  state  government ,  for  the  maintenance  of 
the  state  institutions  or  for  the  support  of 
public  schools,  takes  ef^fect  as  of*  the  hour 
and  minute  of  its  approval  by  the  governor; 
which  hour  and  minute  may  be  Indorsed  by  the 
governor  on  the  bill  at  the  time  of  its  approval; 

"(2)  In  case  the  general  assembly,  as  to  a  law 
not  of  the  character  herein  specified,  provides 
that  the  law  takes  effect  on  a  date  in  the  fu¬ 
ture  subsequent  to  the  expiration  of  the  period 
of  ninety  days  herein  mentioned  the  law  takes 
effect  on  the  date  thus  fixed  by  the  general 
assembly ; 

"(3)  In  case  the  general  assembly  provides  that 
any  law  takes  effect  as  provided  in  subdivision 
(1)  of  this  section,  the  general  assembly  may 
provide  in  such  law  that  the  operative  date  of 
the  law  or  parts  of  the  law  takes  effect  on  a 
date  subsequent  to  the  effective  date  of  the 
law."  [Emphasis  supplied] 

Section  52(a)  reserves  to  the  people,  for  a  period  of  ninety 
days  after  adjournment  of  the  session  of  General  Assembly  at  which 
a  bill  in  enacted,  the  right  of  referendum  over  all  bills  except 
those  "...  necessary  for  the  immediate  preservation  of  the  public 
peace,  health  or  safety,  and  laws  making  appropriations  for  the 
current  expenses  of  the  state  government,  for  the  maintenance  of 
state  institutions  and  for  the  support  of  public  schools.  ..." 
Section  29  provides  that  no  law  shall  take  effect  until  ninety  days 
after  adjournment  of  the  session  in  which  it  was  enacted  except 
".  .  .an  appropriation  act  or  in  case  of  an  emergency.  ."T  . 

Section  1.130  Implements  these  constitutional  provisions  and  in 
subparagraph  (1)  thereof  sets  forth  those  laws  which  become  effec¬ 
tive  immediately  upon  being  approved  by  the  Governor. 

Does  Senate  Bill  No.  3  fall  within  any  of  the  exceptions  to 
the  general  rule  that  laws  become  effective  only  after  the  passage 
of  ninety  days?  More  specifically  is  Senate  Bill  No.  3  "a  law 
making  an  appropriation  .  .  .  for  the  support  of  public  schools,"  or 
is  it  "a  law  necessary  for  the  immediate  preservation  of  the  public 
peace,  health  or  safety"? 


Mr.  John  C.  Vaughn 


I 


Senate  Bill  No.  3  Is  not  a  law 
making  an  appropriation  for  the 
support  of  public  schools. 

Even  though  Section  A  of  Senate  Bill  No.  3  purports  to  make 
It  effective  Immediately  on  the  ground  that  It  Is  an  emergency 
measure,  the  same  result  would  occur  If  Senate  Bill  No.  3  Is  a  law 
making  an  appropriation  for  the  support  of  public  schools.  However, 
Senate  Bill  No.  3  must  be  an  appropriation  bill  In  the  true  sense 
to  come  within  this  exclusion.  State  ex  rel.  Harvey  v.  Llnvllle, 

318  Mo.  698,  300  S.W.  1066  (1927T  The  relator  In  this  case,  a 
school  superintendent,  contended  his  salary  should  be  computed  In 
accordance  with  a  law  enacted  by  the  Missouri  legislature  a  few 
days  before  he  was  elected.  Whether  the  law  was  In  effect  at  the 
time  of  relator’s  election  depended  upon  (1)  the  validity  of  the 
emergency  clause  appended  to  the  law  or  (2)  whether  It  was  an  ap¬ 
propriation  law  for  the  support  of  the  public  schools.  The  court, 
after  deciding  that  the  emergency  clause  was  Invalid,  disposed  of 
relator's  argument  that  It  was  an  appropriation  law  as  follows: 

" .  .  .  It  Is  evident  that  the  provision  re¬ 
lating  to  laws  making  appropriations  for  the 
current  expenses  of  the  state  government,  for 
the  maintenance  of  state  Institutions,  and  for 
the  support  of  public  schools,  means  that  the 
word  'appropriation'  applies  to  each  of  those 
conditions;  that  Is,  It  must  be  an  act  making 
appropriations  for  the  support  of  public 
schools,  which  are  excluded  from  the  referen¬ 
dum,  not  merely  any  act  which  tends  to  support 
public  school^  It  evidently  contemplates 
such  provisions  as  appear  In  the  appropria¬ 
tions  bills,  for  the  support  and  operation  of 
the  State  Teachers'  College,  the  State  Uni¬ 
versity,  teachers'  training  schools  In  certain 
cities,  and  Inspectors  of  public  schools,  the 
state  educational  department,  which  are  main¬ 
tained  by  direct  appropriations  of  money  by 
the  Legislature  In  their  appropriation  bills. 

"The  relator  very  Ingeniously  argues  that  ap¬ 
propriations  may  be  general  as  well  as  special; 
that  a  general  law  by  the  Legislature,  which 
authorizes  the  county  court  of  a  county  to  pay 
money  for  certain  purposes.  Is  In  a  broad  sense 
an  appropriation.  State  ex  rel.  v.  Mason,  153 
Mo.  loc.  clt.  59,  5^  S.V/.  52^1.  He  argues 
further  that.  If  the  emergency  provision  In  the 
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Constitution  was  not  given  that  meaning,  the 
public  schools  might  be  closed  for  lack  of  such 
appropriations . 


"There  is  no  ground  for  such  apprehension.  Whet¬ 
her  the  county  superintendent’s  salary  was  deter¬ 
mined  by  one  law,  or  another;  whether  Is  was  large 
or  small;  whether  the  laws  of  1909  or  the  act  of 
1919  applied,  would  make  no  difference  In  the 
operation  of  the  schools  In  this  case,  nor  can 
we  conceive  of  a  case  where  It  would.  Some  law 
Is  always  In  force  and  effect  providing  for  the 
operation  and  maintenance  of  the  public  schools. 

It  would  be  a  stretch  of  construction  to  say  that 
the  framers  of  the  referendum  clause  In  the  Con¬ 
stitution  meant  anything  else  than  laws  which 
directly  set  apart  certain  sums  for  certain  pur¬ 


poses.  If  ^appropriations*  were  used  In  the 


broader  sense ,  so  as  to  Include  laws  which  au¬ 


thorize  the  expenditure  of  money,  or  laws  which 
f^lx  salaries  In  connection  with  public  schools 
and  authorize  their  payment  out  of*  county  funds. 
It  could  have  been  much  more  definitely  and 
specifically  stated.  !!  !  . "  LSmphasls  supplied] 
rt7'at“106^1(56'9. — 


Senate  Bill  No.  3  may.  In  the  language  of  the  Llnvllle  opinion 
"authorize  the  expenditure  of  money"  for  public  schools .  ITowever, 
we  do  not  believe  that  Senate  Bill  No.  3  "directly  set[s]  apart 
certain  sums  for  certain  purposes."  Appropriation  laws  for  the 
support  of  free  public  schools  for  this  fiscal  year  can  be  found 
In  House  Bill  No.  2,  Seventy-fifth  General  Assembly.  House  Bill 
No.  2  begins  with  the  following:  "There  Is  appropriated  out  of 
the  State  Treasury,  chargeable  to  the  fund  and  for  the  agency  and 
purpose  designated  ..."  certain  specific  amounts.  No  such  language 
of  appropriation  appears  In  Senate  Bill  No.  3.  In  fact.  Senate 
Bill  No.  3  Is  nothing  more  than  legislative  authorization  to  make 
a  distribution  out  of  the  State  School  Moneys  Fund  In  addition  to 
the  three  distributions  provided  for  by  Section  I63.O8I,  RSMo  1967 
Supp.  Therefore,  we  conclude  that  Senate  Bill  No.  3  Is  not  a  law 
making  an  appropriation  "for  the  support  of  public  schools." 


II. 


Based  on  Senate  Bill  No.  3  In  Its 
entirety,  on  testimony  before  the 
Senate  Education  Committee  and  on 
Information  furnished  by  the  State 
Board  of  Education,  we  conclude 
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that  the  Missouri  Supreme  Court 
would  find  that  the  emergency' 
clause  appended  to  Senate  Bill 
IToT  3  is  valid. 


Section  29  of  Article  III,  Missouri  Constitution,  provides 
that  an  act  may  go  Into  effect  before  ninety  days  after  adjournment 
of  the  session  In  which  It  was  enacted  "In  case  of  an  emergency." 
Section  52(a)  of  Article  III  provides  that  all  laws  except  those 
".  .  .  necessary  for  the  Immediate  preservation  of  the  public  peace, 
health  or  safety,  ..."  shall  be  subject  to  referendum  at  any  time 
within  ninety  days  after  adjournment  of  the  legislature.  The  Mis¬ 
souri  Supreme  Court  has  held  that  these  two  constitutional  provi¬ 
sions  must  be  construed  together  and  that  the  "emergency"  referred 
to  In  Section  29  must  be  such  as  to  make  the  law  "...  necessary 
for  the  Immediate  preservation  of  the  public  peace,  health  or  safety, 
.  .  ."  State  ex  rel.  Westhues  v.  Sullivan,  283  Mo.  5^6,  22^  S.W. 

327,  33^<“CBirnc“l'^0'j: - 

Furthermore,  the  Supreme  Court  In  the  Sullivan  case  held  that 
a  legislative  declaration  that  the  measure  Is  " .  7~.  necessary  for 
the  Immediate  preservation  of  the  public  peace,  health  or  safety, 

.  .  ."Is  not  conclusive  on  the  Judiciary  and  that  the  courts  may 
go  behind  such  a  legislative  declaration  to  determine  whether,  as 
a  matter  of  fact,  the  legislation  Is  necessary  for  the  Immediate 
preservation  of  the  public  peace,  health  or  safety.  The  court  re¬ 
fused  to  follow  a  line  of  cases  which  made  such  a  legislative  find¬ 
ing  of  emergency  conclusive  stating: 

".  .  .To  the  rule  In  this  line  of  cases  we  do 
not  agree.  The  very  substance  of  a  constitu¬ 
tional  right  could  be  taken  from  the  people  by  an 
overanxious  and  hostile  legislative  body.  The 
right  here  Involved  Is  not  only  constitutional, 
but  one  of  vital  Importance  and  of  large  pro¬ 
portions.  If  the  courts  cannot  view  the  whole 
measure,  and  from  It  determine  whether  or  no 
the  lawmakers  overstepped  the  constitutional 
restrictions  In  denying  the  referendum  of  the 
measure  by  their  ukase  on  the  subject  of  'Im¬ 
mediate  preservation  of  peace,  health  or  safety' 
then  the  constitutional  referendums  become  a 
farce.  It  becomes  a  legislative  referendum 
rather  than  a  constitutional  referendum,  be¬ 
cause  by  a  mere  false  declaration  as  to  'the 
peace,  health  or  safety'  every  measure  could 
be  precluded  from  the  constitutional  referen¬ 
dum."  W.  at  337. 

«  «  « 
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"The  reason  of  the  thing  lies  with  this  rule. 

By  the  referendum  provision  of  our  Constitu¬ 
tion,  as  we  have  construed  It,  supra,  no  mea¬ 
sure  subject  to  the  referendum  can  be  withdrawn 
therefrom  by  a  mere  emergency  clause.  Nor 
should  the  people  be  denied  their  constitutional 
right  of  referendum  by  a  mere  declaration  of 
'immediate  preservation  of  the  peace,  health  or 
safety'  unless  such  declaration  Is  borne  out  by 
the  face  of  the  measure  Itself.  The  courts 
have  the  right  to  measure  the  law  by  the  yard¬ 
stick  of  the  Constitution,  and  determine  whet¬ 
her  or  not  the  lawmakers  breached  the  Constitu¬ 
tion  In  making  the  declaration.  .  .  ."  Id.  at 
338. 

The  holdings  of  the  Sullivan  case  were  affirmed  by  the  Missouri 
Supreme  Court  In  the  case  of  State  ex  rel.  City  of  Charleston  v. 
Holman ,  355  S.W.2d  9^6  (Mo.  Banc~T^F5T~3lT~l?hrch~thi~~couri~TTa3~T^e- 
ToriTt  a  statute  authorizing  the  Issuance  of  general  obligation 
bonds  for  industrial  development.  The  court  concluded  that  the  act 
did  not  constitute  an  emergency  and,  therefore.  It  did  not  become 
effective  until  the  expiration  of  a  ninety  day  period.  In  reaching 
this  conclusion  the  court  reaffirmed  the  essential  holdings  In  the 
Sullivan  case: 

"In  1920,  this  court.  In  construing  the  pur¬ 
pose  and  effect  of  provisions  of  the  Consti¬ 
tution  of  1875  from  which  the  above  quoted 
§§  29  and  52(a),  Article  III,  of  our  present 
constitution  are  taken,  held  they,  of  neces¬ 
sity,  were  to  be  read  and  considered  together. 

And  so  construing  them,  It  was  further  held 
that  no  act  subject  to  the  referendum  provi¬ 
sions  of  §  52(a)  could  go  Into  effect  earlier 
than  90  days  after  the  adjournment  of  the 
session  at  which  It  was  enacted;  that  neither 
could  an  act  subject  to  referendum  be  made 
effective  at  an  earlier  date  by  the  mere 
legislative  declaration  that  an  earlier  ef¬ 
fective  date  was  necessary  for  the  Immediate 
preservation  of  the  public  peace,  health  or 
safety;  amd  that  the  courts  are  vested  with 
the  right  and  duty  to  measure  the  act  'by 
the  yardstick  of  the  constitution'  and  deter¬ 
mine  whether  In  fact  Its  provisions  are  'neces¬ 
sary  for  the  Immediate  preservation  of  the 
public  peace,  health  or  safety.'  State  ex  rel. 

Westhues  v.  Sullivan,  283  Mo.  5^6,  22k  S.W. 

327,  333-339.  .  .  ."  Id.  at  950-951. 
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Prom  the  foregoing  we  conclude  that  a  legiolatlve  declaration 
of  emergency  does  not  render  an  act  Immediately  effective;  the 
courts  may  determine  whether  a  law  Is  In  fact  "...  necessary 
for  the  Immediate  preservation  of  the  public  peace,  health  or 
safety,  .  .  .  ." 


To  be  an  emergency  there  need  not  be  an  unforeseen  combina¬ 
tion  of  circumstances  or  a  sudden  or  unexpected  necessity.  The 
Missouri  Supreme  Court  In  State  ex  rel.  Tvler  v.  Davis.  ^43  S.W.2d 
625  (Mo.  Banc  1969)  summarized  the  test  for  an  emergency  as  follows: 


"The  test  of  whether  an  emergency  exists  which 
Justifies  enactment  of  emergency  legislation 
In  not  one  of  the  foreseeability.  The  circum¬ 
stance  that  events  asserted  to  create  an  emer¬ 
gency  were  unforeseen  may  be  additional  evidence 
that  an  emergency  exists,  but  absence  of  for- 
seeablllty  Is  not  a  sine  qua  non .  Rather,  the 
test  Is  whether  the  factual  situation  Is  such 
that  there  Is  actually  a  crisis  or  emergency 
which  requires  Immediate  or  quick  legislative 
action  for  the  preservation  of  the  public  peace. 


property,  health,  safety  or  morals."  [Emphasis 
supplledj  Id.  at  631. 


The  legislative  declaration  of  emergency  Is  entitled  to  great 
weight  but  is  not  conclusive  on  the  courts: 


"Missouri  Is  In  accord  with  the  prevalent  view 
that  a  legislative  declaration  stating  an  act 
to  be  an  emergency  measure  Is  entitled  to  great 
weight,  'but  Is  not  conclusive,  because  the 
courts  possess  the  final  authority  to  deter¬ 
mine  whether  an  emergency  In  fact  exists.'  I6 
Am.Jur.2d,  Constitutional  Law,  Section  171,  p. 
390.  See  also  37  Am.Jur.,  Municipal  Corpora¬ 
tions,  Section  152,  p.  765;  Annotations: 
Emergency  Clause  In  Ordinance,  35  A.L.R.2d 
586,  55  A.L.R.  779.  .  .  ."  Padberg  v.  Roos , 

404  S.W.2d  161,  170  (Mo.  Banc  1966) 


In  determining  whether  there  Is  actually  a  crisis  or  emergency 
which  requires  Immediate  legislative  action  for  the  preservation  of 
the  public  peace,  health  or  safety,  the  courts  take  Into  considera¬ 
tion  (1)  the  entire  statute  under  consideration.  State  ex  rel.  Westhues 
V.  Sullivan,  supra,  at  339,  (2)  facts  of  which  the  court  can  take 
Judicial  notice.  State  ex  rel.  City  of  Charleston  v.  Holman,  supra, 
at  952,  (3)  the  history  of  the  legislation  including  factual  matters 
brought  to  the  attention  of  the  legislature  prior  to  passage  of  the 
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act.  State  ex  rel.  Pollock  y.  Becker,  289  Mo.  660,  233  S.W.  6^1, 

650  (Banc  1921 ),  and  ('i)  evidence  presented  to  a  court  Justifying 
the  passage  of  the  act  as  an  emergency  measure.  State  ex  rel.  Tyler 
V.  Davis,  supra .  Based  on  facts  obtained  from  these  sources,  a 
court  then  determines  v/hether  the  legislative  decision  that  an  em¬ 
ergency  existed  was  Justified  and  whether  an  emergency  did  exist. 

Taking  Into  consideration  facts  which  would  be  obtained  from 
these  sources,  v;ould  a  court  conclude  that  Senate  Bill  Mo.  3  Is 
responsive  to  an  actual  crisis  or  emergency  requiring  immediate 
legislative  action  for  the  preservation  of  the  public  peace,  health 
or  safety?  On  Its  face  and  taken  as  an  entirety.  Senate  Bill  No. 

3  authorizes  an  additional  distribution  of  funds  to  the  public  schools 
of  Missouri  in  two  fiscal  years  —  1969-70  and  1970-71.  Section  A 
of  Senate  Bill  No.  3  states  that  there  is  a  ".  .  .  serious  shortage 
of  funds  for  the  public  schools  of  this  state  ..."  and  concludes 
that  "...  adequate  funding  of  the  public  schools  is  a  matter  of 
extreme  importance  to  the  people  of  this  state,  .  .  .  ."  These  are 
the  legislative  findings  supporting  Its  conclusion  that  an  emergency 
exists  and  should  be  given  great  weight. 

A  court  would  take  Judicial  notice  of  the  following  language 
of  paragraph  7  of  Section  I63.O3I,  V.A.H.S.,  Senate  Bill  Nos.  1, 

185  and  215: 

".  .  .  It  Is  hereby  provided  that  the  general 
assembly  shall  transfer  to  the  state  school 
moneys  fund  two  hundred  thirty-four  million 
dollars  for  fiscal  year  1969-1970  less  the 
amount  derived  from  the  tax  on  cigarettes 
provided  for  In  section  1^19.020,  RSMO;  ..." 

That  the  school  districts  of  the  state  budgeted  their  expendi¬ 
tures  for  the  1969-70  school  year  (ending  June  30,  1970)  on  receiv¬ 
ing  their  pro  rata  share  of  $23^  million  Is  established  by  a  sur¬ 
vey  conducted  by  the  State  Board  of  Education  and  referred  to  in 
your  opinion  request  as  follows: 

"In  a  recent  survey  completed  by  the  Depart¬ 
ment  of  Education  It  was  found  that  of  499 
school  districts  reporting,  which  Included  the 
largest  school  districts  in  the  state,  96.38 
percent  of  them  had  adopted  a  budget  for  the 
present  year  which  would  Include  the  antici¬ 
pated  receipt  of  their  proportionate  share  of 
the  $234  million.  Programs  were  developed  by 
the  school  districts  to  expend  the  anticipated 
funds,  contracts  were  let  to  teachers  on  this 
basis,  and  many  tax  levies  were  established  on 
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the  basis  of  anticipated  receipt  of  their  share 
of  the  $23^  million.  ...” 

Some  of  the  effects  on  school  districts  of  not  receiving  the 
full  amount  of  state  aid  promised  by  the  legislature  are  referred 
to  in  your  opinion  request: 

”...  129  districts  In  the  state  reported 
that  If  they  did  not  receive  the  full  amount 
of  state  funds  which  they  anticipated.  It 
would  be  necessary  for  them  to  either  borrow 
money  from  a  bank  with  a  high  rate  of  Interest 
or  use  funds  which  they  had  planned  to  use  In 
operation,  such  as  buying  safety  equipment, 
buses,  health  services,  and  other  operation 
expenses.  In  many  Instances,  funds  that  would 
normally  be  allotted  for  building  maintenance 
will  have  to  be  used  for  operational  expenses, 
creating  serious  maintenance  problems.” 

For  the  purposes  of  this  opinion  we  are  relying  on  and  accept¬ 
ing  as  correct,  these  statements  from  your  opinion  request.  Further¬ 
more,  we  are  relying  on  the  following  Information  furnished  to  us 
by  Hubert  Wheeler,  Commissioner  of  Education,  and  Delmar  Cobble, 
Deputy  Commissioner  of  Education,  concerning  the  effects  on  school 
districts  of  not  receiving  the  entire  $23^  million  promised  by  the 
legislature  In  Section  I63.O3I. 

On  May  21,  1970,  58O  questionnaires  were  sent  to  school  super¬ 
intendents  throughout  the  state.  There  were  513  questionnaires 
returned.  The  questions  asked  and  the  responses  given  were  as 
follows : 

”1.  Was  your  1969-70  budget  adopted  with  the 

understanding  that  your  district  would  re¬ 
ceive  Its  proportionate  share  of  the 
$23^,000,000  made  possible  by  Senate  Bill 
No.  1?  Yes  ^92  No  20 

”2.  If  there  Is  no  fourth  payment  of  the  1969- 
70  foundation  program  apportionment,  can 
your  district  meet  the  June  payroll  without 
transferring  money  from  the  Incidental  fund 
or  borrowing  money  from  a  bank?  Yes  290 
No  213 

”3.  Is  It  the  policy  of  your  district  to  pay 

teachers  In  twelve  equal  monthly  payments? 

Yes  ^58  No  50  If  30,  do  you  write 
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July  and  August  teachers*  checks  In  June? 

Yes  369  No _ 9i 

Is  It  a  general  procedure  In  your  district 
to  transfer  money  from  the  incidental  fund 
to  meet  salary  obligations  of  the  teachers 
fund?  Yes  202  No  308  If  so,  and  if 
the  fourth  payment  is  not  received,  will 
the  amount  of  such  transfer  be  greater  this 
year  than  in  previous  years?  Yes  184 
No.  48 

"5.  If  the  fourth  payment  is  not  made  in  June, 
will  it  be  necessary  for  your  board  of 
education  to  borrow  money  from  a  bank  to 
meet  the  obligations  of  the  district  until 
the  September  1970  payment  of  state  founda¬ 
tion  program  funds  is  received?  Yes  132 
No  366  '' 

Based  on  this  survey  we  are  advised  that  if  Senate  Bill  No.  3 
is  not  effective  immediately  upon  approval  by  the  Governor,  districts 
will  be  making  transfers  from  their  Incidental  Funds  to  their  Teachers 
Funds  in  order  to  pay  their  teachers  for  services  already  rendered. 
Furthermore,  even  for  those  districts  that  regularly  make  transfers 
from  their  Incidental  Funds  to  their  Teachers  Funds,  the  amount  of 
these  transfers  would  be  increased  if  a  fourth  payment  is  not  re¬ 
ceived  immediately.  We  were  advised  that  due  to  the  high  cost  of 
money  it  is  likely  that  districts  needing  money  to  pay  obligations 
to  teachers  over  the  summer  months  will  transfer  money  from  other 
sources  rather  tham  borrow.  The  only  source  most  districts  have  from 
which  to  transfer  such  funds,  we  are  told,  would  be  the  Incidental 
Fund.  Money  from  a  school  district's  Incidental  Fund  is  used  to 
finance  a  wide  range  of  activities  and  services.  Any  balance  left 
in  a  district's  Incidental  Fund  at  the  end  of  school  in  the  spring 
would  be  committed  in  large  part  to  maintenance  of  all  types  on 
school  district  plant  and  equipment.  Maintenance  of  plant  would 
include  salaries  of  maintenance  people,  contracted  services,  re¬ 
placement  of  equipment  and  upkeep  and  materials.  We  were  advised 
that  examples  of  the  type  of  maintenance  which  a  school  district 
would  schedule  in  the  summer  months  are:  stairway  repairs,  repairs 
and  replacement  of  floor  coverings,  installation  of  advance  safety 
equipment  such  as  modern  fire  and  tornado  warning  systems,  boiler 
inspection  and  repair,  and  maintenance  of  athletic  facilities  in¬ 
cluding  equipment,  bleachers,  etc.  This  is  only  a  small  part  of 
the  maintenance  and  repair  Jobs  which  schools  typically  schedule 
for  the  summer  months  and  which  usually  are  paid  for  out  of  the  In¬ 
cidental  Fund.  For  those  districts  providing  transportation  in 
district-owned  school  buses,  the  summer  months  are  the  time  for 
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bus  maintenance  and  replacement.  Most  significant  maintenance  ser¬ 
vices  on  buses  and  plant  must  be  performed  in  the  summer  because 
school  facilities,  including  buses,  are  not  in  use  or  are  being  used 
on  a  reduced  basis.  It  was  the  conclusion  of  Commissioner  Wheeler 
and  Mr.  Cobble  that  in  each  of  the  l8^  districts  which  will  have 
to  increase  their  transfers  from  their  Incidental  Fund  to  their  Tea¬ 
chers  Fund,  if  the  fourth  payment  is  not  received  immediately,  the 
superintendent  and  school  board  will  have  to  evaluate  their  situation 
and  determine  what  part  of  the  planned  maintenance  scheduled  for  this 
summer  can  be  completed  with  the  money  remaining  in  the  Incidental 
Fund.  In  many  districts,  some  or  all  of  the  maintenance  and  repair 
Jobs  referred  to  above  would  be  foregone  entirely  due  to  lack  of 
money  or  postponed  until  some  future  date  after  September  15  and 
after  the  school  year  had  begun.  The  maintenance  and  repair  work 
Important  to  a  district's  overall  program  would  be  given  priority 
which  in  many  Instances  might  not  be  the  most  Important  from  a  safe¬ 
ty  point  of  view. 

The  foregoing  information  furnished  by  the  State  Board  of  Ed¬ 
ucation  was  similar  to  testimony  before  the  Senate  Education  Com¬ 
mittee  on  June  1,  1970.  (Similar  testimony  was  given  before  the 
House  Education  Committee  but  was  not  recorded).  Delmar  Cobble, 
Deputy  Commissioner  of  Education  and  superintendents  from  the 
Poplar  Bluff,  Bolivar,  Kansas  City,  Slkeston,  Dallas  County  R-I, 

West  Plains,  Mountain  View,  Crawford  County  R-II,  Slater  and  Mar- 
cellne  School  Districts  testified  in  support  of  Senate  Bill  No.  3. 

In  response  to  a  question  from  Senator  Gant,  Delmar  Cobble  testi¬ 
fied  that  any  district  that  would  have  to  borrow  money  from  a  bank 
would  only  do  so  after  having  transferred  as  much  as  possible  out 
of  the  Incidental  Fund.  Mr.  Cobble  pointed  out  that  "many  school 
districts  use  100  percent  of  the  state  moneys  for  the  Teachers  Fund" 
Instead  of  Just  the  80  percent  required  by  law.  Any  such  district 
desperately  needs  its  full  pro  rata  share  of  this  $23^  million  to 
pay  the  June,  July  and  August  payments  on  the  contracts  of  teachers 
who  have  already  rendered  their  services.  The  money  to  make  these 
payments,  if  not  in  the  Teachers  Fund  because  a  district’s  full  pro 
rata  share  of  state  moneys  was  not  received,  must  be  obtained  from 
other  sources.  Mr.  Cobble  testified  that  any  deficit  in  the  Tea¬ 
chers  Fund  would  be  made  up  by  transferring  funds  from  the  Incidental 
Fund  of  the  district. 

Furthermore,  Mr.  Cobble  testified  that  many  school  districts 
are  approaching  the  summer  months  with  smaller  balances  than  ever 
before  because  of  the  delay  in  receiving  a  portion  of  local  tax 
revenues  caused  by  Senate  Bill  No.  39  which  permitted  taxes  to  be 
paid  under  protest.  The  effect  of  this  has  been  to  delay  the  receipt 
of  local  tax  revenues  for  many  districts.  Although  this  would  be 
a  small  percentage  of  a  district's  total  receipts,  Mr.  Cobble  pointed 
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out  that  for  the  many  districts  in  the  state  which  are  "in  dire 
circumstances"  this  small  percentage  is  crucial.  Mr.  Cobble  also 
called  the  Committee’s  attention  to  the  fact  that  school  districts 
receive  very  little  money  from  taxes  between  March  15  and  September 
15.  Therefore,  they  must  operate  from  March  through  mid-September 
on  receipts  from  local  sources  and  on  the  March  15  distribution  of 
state  moneys. 

Mr.  Cobble  emphasized  the  safety  factor  Involved  in  districts 
having  to  use  Incidental  funds  for  the  payment  of  teachers'  salaries, 
thereby  denying  districts  the  opportunity  "to  purchase  needed  bus 
equipment  and  other  needed  safety  equipment,  and  any  other  safety 
equipment  that  they  may  be  using  In  the  school."  Mr.  Cobble  also 
referred  to  the  adverse  effect  a  delayed  fourth  payment  would  have 
on  summer  programs  In  many  school  districts  through  the  state.  (Sine 
this  testimony  before  the  Senate  Education  Committee,  a  telephone 
survey  of  256  of  the  697  school  districts  In  the  state  was  made  in¬ 
quiring  about  the  effect  of  a  delayed  fourth  payment  on  summer  pro¬ 
grams.  Forty-four  districts  responded  that  the  failure  to  receive 
their  full  pro  rata  share  of  $23^  million  would  or,  in  some  cases, 
already  had  necessitated  the  curtailment  or  elimination  of  summer 
school  programs.  We  are  advised  that  approximately  100,000  chil¬ 
dren  are  or  would  be  affected  by  this  curtailment  or  elimination 
of  summer  programs  If  the  fourth  payment  Is  not  made  Immediately). 

Testimony  from  school  superintendents  confirmed  the  conclusions 
drawn  by  Mr.  Cobble  from  the  survey  conducted  by  the  State  Board  of 
Education.  The  necessity  of  transferring  money  from  the  Incidental 
Fund  to  the  Teachers  Fund  to  pay  teachers  for  services  already  ren¬ 
dered  under  their  1969-70  contracts  was  emphasized.  One  superinten¬ 
dent  pointed  out  that  although  his  district  was  able  to  meet  the 
salaries  of  teachers  under  contract.  It  appeared  as  If  salaries  of 
some  non-certlflcated  personnel  over  the  summer  could  not  be  met  if 
a  fourth  distribution  was  not  made  In  June.  Particularly,  layoffs 
would  have  to  come  In  the  district's  summer  maintenance  force. 

Relying  on  the  foregoing  facts  and  conclusions  pertaining  to 
the  financial  condition  of  many  school  districts  In  the  State  of 
Missouri  and,  particularly,  on  the  detrimental  effect  on  scheduled 
maintenance  and  repairs  which  the  delayed  fourth  distribution  of 
funds  from  the  State  School  Moneys  Fund  would  have,  we  believe  that. 
If  this  matter  were  presented  to  the  Missouri  Supreme  Court,  It 
would  conclude  that  a  fourth  payment  from  the  State  School  Moneys 
Fund  Is  necessary  for  the  "Immediate  preservation  of  the  public 
peace,  health  or  safety." 


CONCLUSION 

Therefore,  It  Is  the  conclusion  of  this  office  that  Section 
A  of  Senate  Bill  No.  3,  Third  Extraordinary  Session,  75th  General 
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Assembly,  qualifies  under  Sections  29  and  52(a)  of  Article  III  of 
the  Missouri  Constitution  as  a  valid  emergency  clause  and  that 
Senate  Bill  No.  3  will  become  effective  upon  approval  by  the  Governor. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANPORTH 
Attorney  General 


TAXATION  (INCOME) :  (1)  A  corporation  whose  only  activity 

TAXATION  (EXEMPTIONS) :  is  the  investment  or  reinvestment  of  its 

own  funds  in  securities  which  are  obli¬ 
gations  of  the  United  States  Government  or  its  instrumentalities  is 
not  subject  to  Missouri  Income  Tax  by  reason  of  the  provisions  of 
Section  143.040.1,  RSMo  1969,  and  the  income  thereof  is  exempt  under 
Section  143.150(5),  RSMo  1969.  (2)  Dividends  paid  to  stockholders 

of  the  corporation  described  in  (1)  are  to  be  included  in  taxable 
income  under  the  provisions  of  Section  143.100,  RSMo  1969. 


c'ctober  28,  1970 


OPINION  NO.  389 


Honorable  Philip  H.  Snowden 
Representative  -  District  86 
313  Armour  Road 

North  Kansas  City,  Missouri  64116 


Dear  Representative  Snowden: 

This  official  opinion  is  rendered  pursuant  to  the  request  con¬ 
tained  in  your  letter  concerning  the  taxation  of  an  open-end  diver¬ 
sified  investment  company  and  its  stockholders  under  the  Missouri 
Income  Tax  Law. 

More  specifically  the  questions  presented  are  (1)  whether  a 
regulated  investment  company  as  defined  in  the  Internal  Revenue 
Code  is  exempt  from  the  Missouri  Income  Tax  by  reason  of  Section 
143.040,  RSMo  1969,  and,  (2)  whether  dividends  paid  to  the  stock¬ 
holders  of  a  regulated  investment  company  from  undistributed  profits 
or  earnings,  the  source  of  which  is  interest  on  obligations  of  the 
United  States,  are  taxable  under  the  Missouri  Income  Tax  Law. 

The  pertinent  facts  as  set  forth  in  the  request  and  the  pros¬ 
pectus  filed  with  the  Securities  and  Exchange  Commission  are  as 
follows : 

Mutual  Fund  for  Investing  in  U.  S.  Government  Securities,  Inc., 
was  incorporated  under  the  laws  of  the  State  of  Maryland  in  1969. 

It  maintains  its  principal  office  in  Pittsburgh,  Pennsylvania. 
Certain  of  the  shares  of  the  corporation  are  owned  by  residents  of 
Missouri  and  while  it  is  not  clear  whether  the  corporation  is  doing 
business  in  Missouri,  such  fact  is  assumed  for  the  purpose  of  this 
opinion. 

The  primary  purpose  or  objective  of  the  Fund  is  to  receive  cur¬ 
rent  income  from  its  investments  and  its  investments  are  limited  to 
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securities  which  are  obligations  of  the  United  States  Government  or 
its  instrumentalities.  The  Fund  was  organized  and  is  being  operated 
in  such  manner  as  to  meet  the  requirements  of  the  Internal  Revenue 
Code  applicable  to  regulated  investment  companies  and  thereby  to 
receive  the  special  federal  income  tax  treatment  afforded  to  such 
companies.  The  corporation  distributes  its  earnings  or  profits  to 
its  shareholders  by  declaration  and  payment  of  dividends. 

A  regulated  investment  company,  as  defined  in  Section  851(a) 
of  the  Internal  Revenue  Code  of  1954  and  the  Investment  Company  Act 
of  1940,  as  amended,  54  Stat.789  (1940);  15  U.S.C.  80a-l  to  80b-2 
(1940)  is  an  issuer  of  any  security  and  which  is  engaged  or  proposes 
to  engage  in  the  business  of  investing,  reinvesting,  owning,  holding, 
or  trading  in  securities. 

While  it  is  recognized  that  the  federal  statutes  do  not  control 
the  taxation  of  such  corporations  under  the  state  law,  the  statutes 
of  Missouri  contain  a  provision  which  excludes  from  the  income  tax 
corporations  whose  activities  are  of  the  type  involved  in  the  present 
case . 


Section  143.040.1,  RSMo  1969,  in  pertinent  part  provides  as 
follows : 


"  *  *  *  a  tax  shall  be  levied  upon,  assessed 
against,  collected  from,  and  paid  by  every 
corporation,  *  *  *  licensed  to  do  business  in 
this  state,  or  doing  business  in  this  state, 

*  *  *  except  corporations  whose  only  activity 
is  the  investment  or  reinvestment  of  its  own 
funds  in  stocks,  bonds,  any  other  securities, 

*  *  *  in  such  percent,  as  now  or  hereafter 
provided,  of  the  net  income  from  all  sources 

in  this  state  during  the  preceding  year.  *  *  *  " 

Section  143.030.2,  RSMo  1969,  states: 

"The  rate  of  two  percent  of  net  income  is 
hereby  declared  and  provided  as  the  rate  or 
percent  of  net  income  levied  and  assessed  by, 
and  as  applicable  to  sections  143.040  to 
143.080. " 

The  express  provisions  of  the  statute  made  an  exception  of 
corporations  whose  activities  are  of  the  same  character  as  those  of 
the  regulated  investment  company  involved  here. 

In  addition  to  the  exception  provided  in  Section  143.040,  the 
income  received  by  this  corporation  would  not  be  subject  to  Missouri 
income  tax  by  reason  of  Section  143.150,  RSMo  1969,  which  provides: 

"The  following  income  shall  be  exempt  from  the 
provisions  of  this  chapter: 
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if 


* 


it 


" (5)  Interest  upon  the  obligations  of  this 
state  or  any  political  subdivision  thereof, 
or  upon  the  obligations  of  the  United  States 
or  its  possessions." 

Based  upon  the  language  of  the  statute,  therefore,  it  is  our 
view  that  the  corporation  here  in  question  is  not  subject  to  the 
income  tax  imposed  by  the  State  of  Missouri. 

The  second  question  raised  by  your  letter  relates  to  the  tax¬ 
able  character  of  dividends  received  by  stockholders  of  the  corpora¬ 
tion  considering  the  fact  that  the  entire  source  of  corporate  income 
is  yield  from  United  States  Government  obligations. 

As  indicated  above.  Section  143.150  exempts  from  the  income  tax 
"Interest  *  *  *  upon  the  obligations  of  the  United  States  *  *  *  ". 

In  the  present  case  the  interest  income  is  paid  by  the  United  States 
Government  to  the  corporation  and  when  paid  it  becomes  a  part  of  the 
current  earnings  or  undistributed  profits  of  the  corporation  although 
because  of  the  exemption  such  interest  would  not  be  included  in  tax¬ 
able  net  income.  The  earnings  or  profits  of  the  corporation  are  the 
source  from  which  dividends  are  paid  to  the  stockholders.  There  is 
no  payment  of  interest  by  the  United  States  Government  to  the  stock¬ 
holders.  There  is  a  distribution  of  earnings  or  profits  of  the  cor¬ 
poration  to  the  stockholders  by  way  of  dividend  payments.  It  is  the 
interest  paid  by  the  United  States  Government  to  the  corporation 
which  carries  the  tax  exemption;  there  is  no  exemption  of  amounts  re¬ 
ceived  by  stockholders  from  earnings  or  profits  of  the  corporation. 

Under  both  the  federal  statutes  and  the  Missouri  law,  dividends 
paid  from  earnings  or  profits  of  a  corporation  are  taxable  to  the 
shareholder.  Section  143.100.2,  RSMo  1969,  defining  income  subject 
to  tax,  in  pertinent  part,  states  as  follows: 

"2.  'Income'  shall  also  include  interest,  rent, 
dividends,  securities  and  gains,  profits  and 
earnings  from  any  other  transactions  of  any 
business  carried  on  for  gain  or  profit;  and 
from  any  sources  whatever;  *  *  *  " 

The  only  basis  for  holding  the  dividends  received  to  be  exempt 
from  tax  is  to  assume  that  the  United  States  Government  bond  interest 
constituted  income  of  the  stockholders  rather  than  the  corporation. 

In  other  words ,  the  corporation  is  a  mere  conduit  through  which  such 
interest  passed  from  the  government  to  the  stockholders.  We  do  not 
believe  the  conduit  principle  is  properly  applied  to  the  factual 
situation  involved  here. 

It  has  been  authoritatively  stated  that  in  general,  income  exempt 
from  tax  received  by  a  corporation  loses  its  character  as  such  and  be¬ 
comes  part  of  the  earnings  and  profits  of  the  corporation  taxcible  as 
a  dividend  upon  distribution  to  the  stockholders.  It  is  immaterial 


3 


Honorable  Philip  H.  Snowden 


that  a  separate  account  is  being  kept  of  such  income  or  even  that  it 
is  placed  in  a  separate  bank  account.  This  rule  is  of  particular  im¬ 
portance  in  the  case  of  tax  exempt  interest.  This  interest,  although 
exempt  from  income  tax  when  received  by  the  corporation,  nevertheless 
forms  part  of  its  earnings  and  profits  and  hence  a  source  of  taxable 
dividends.  Law  of  Federal  Income  Taxation,  Mertens,  Vol.  1,  Sec. 9. 32; 
Ayer  v.  Commissioner,  12  B.T.A.284;  Wilson  v.  Commissioner,  31  B.T.A. 
1022;  Weyerhaeuser  v.  Commissioner,  33  B.T.A.  594;  United  National 
Corporation  2  T.C.lll. 

In  the  Weyerhaeuser  case,  supra,  it  was  said: 

"  *  *  *  Again,  many  items,  such  as  interest  upon 
the  obligations  of  a  state  or  political  subdivi¬ 
sion,  tax-free  federal  securities,  and  dividends 
from  other  corporations,  must  necessarily  be  con¬ 
sidered  in  computing  earnings  and  profits,  though 
forming  no  part  of  taxable  net  income." 

Likewise  in  Ayer  v.  Commissioner,  supra,  the  Board  of  Tax  Ap¬ 
peals  said: 

"This  is  not  the  only  case  where  some  income  or 
profit  free  from  tax  in  the  hands  of  a  corporation 
is,  nevertheless,  taxable  to  a  stockholder  upon 
distribution.  Dividends  and  stock  of  domestic  cor¬ 
porations,  interest  on  bonds  and  obligations  of 
states  and  municipalities,  and  statutory  exemptions 
are  not  a  part  of  the  statutory  net  income  of  a 
corporation,  but  are  nevertheless  a  part  of  its 
earnings  or  profits  and  may  form  a  part  of  ordinary 
dividends  which  are  taxable  when  received  by  the 
stockholders.  *  *  *  " 

In  United  National  Corporation,  2  T.C.lll, 123,  the  court  said: 

"The  tax  free  profit  realized  upon  the  redemption 
of  the  preferred  stock  is  taxable  to  a  stockholder 
upon  distribution,  just  as  tax  free  interest  on 
exempt  bonds  is  part  of  earnings  and  profits  and 
may  form  part  of  ordinary  dividends  which  are 
taxable  when  received  by  stockholders.  *  *  *  " 

Although  these  cases  arose  under  federal  income  tax  statutes, 
it  is  apparent  the  same  principle  is  applicable  under  the  Missouri 
law.  The  concept  of  dividends  under  the  Missouri  statute  is  suffi¬ 
ciently  broad  to  include  any  distribution  from  earnings  or  profits. 

It  is  our  further  opinion  that  the  fact  the  corporation  here  is 
a  regulated  investment  company  under  the  federal  law  rather  than  an 
ordinary  business  corporation  does  not  change  the  character  of  its 
distributions  to  stockholders.  In  this  connection,  the  author, 

Lester  W.  Rubin,  in  an  article  entitled  "Regulated  Investment  Companies, 
(8  Taxes  541)  stated: 
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"It  is  very  seldom  that  regulated  investment 
companies  put  their  funds  into  tax-exempt 
state  and  municipal  obligations.  The  rate  of 
return  is  too  low.  But  if  interest  were  re¬ 
ceived  from  tax-exempt  securities  and  were 
then  paid  out  in  the  form  of  dividends,  would 
these  dividends  be  tax-exempt  to  the  invest¬ 
ment  company  shareholders?  No  specific 
authority  seems  to  be  available,  at  present, 
on  this  point,  but  qualified  authorities  in 
the  investment  company  field  who  were  consulted 
were  of  the  opinion  that  no  earmarking  of  divi¬ 
dends  as  tax  exempt  would  be  possible.  If  the 
company  had  a  surplus ,  the  dividends  would  be 
taxable,  but  if  there  were  a  deficit,  the  divi¬ 
dends  would  be  a  tax-free  return  of  capital. 

According  to  this  view,  the  'conduit'  principle 
does  not  apply." 

We  recognize  there  is  little  authority  on  the  precise  point. 
However,  it  is  our  opinion  that  the  principle  set  forth  in  Mertens 
Law  of  Federal  Income  Taxation  as  supported  by  the  cases  cited 
therein,  is  properly  applicable  to  the  circumstances  involved  here. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that: 

(1)  A  corporation  whose  only  activity  is  the  investment  or 
reinvestment  of  its  own  funds  in  securities  which  are  obligations 
of  the  United  States  Government  or  its  instrumentalities  is  not 
subject  to  Missouri  Income  Tax  by  reason  of  the  provisions  of  Section 
143.040.1,  RSMo  1969,  and  the  income  thereof  is  exempt  under  Section 
143.150  (5) ,  RSMo  1969 . 

(2)  Dividends  paid  to  stockholders  of  the  corporation  described 
in  (1)  are  to  be  included  in  taxable  income  under  the  provisions  of 
Section  143.100,  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 
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OPINION  LETTER  NO.  390 

Answer  by  letter,  Voigt 


Honorable  Vic  Downing 
Representative,  District  160 
Rural  Route  No.  1 

Bragg  City,  Missouri  63827  1 _ 

Dear  Representative  Downing: 

This  is  in  response  to  your  request  for  the  opinion  of 
this  office  as  to  the  existence  of  any  constitutional  infirmi¬ 
ties  with  respect  to  House  Bill  No.  551,  75th  General  Assembly. 
We  are  advised  this  bill  passed  the  House,  however,  it  died 
on  the  Senate  calendar.  You  state  the  present  inquiry  is 
motivated  by  your  intention  to  introduce  the  bill  at  the  next 
General  Assembly.  House  Bill  No.  551,  75th  General  Assembly, 
isould  repeal  Sections  482.010,  RSMo  1959,  and  481.200  and 
482.150,  RSMo  Supp.  1967,  relating  to  magistrates  and  to  enact 
in  lieu  thereof  three  new  sections  relating  to  the  same  subject. 

One  of  the  changes  which  vfould  be  effected  la  set  forth  in 
the  proposed  bill  as  Section  482.010(2),  which  provides: 

"2.  In  counties  of  (thirty)  (fortv-fivs) 
fortv-two  thousand  inhabitants  or  less  the 
probate  judge  shall  be  the  judge  of  the 
magistrate  court.  In  counties  of  more  than 
(thirty)  (forty-five)  fortv-two  thousand 
and  not  more  than  seventy  thousand  inhabit¬ 
ants  there  shall  be  one  magistrate.  ..." 

The  proposed  bill  is  in  conflict  with  the  provisions  of 
Article  V,  Section  18,  Constitution  of  Missouri,  1945,  which  pro 
vides,  as  follows: 

"There  shall  be  a  magistrate  court  in  each 
county.  In  counties  of  30,000  inhabitants 
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or  leas,  the  probate  judge  shall  be  judge 
of  the  magistrate  court.  In  counties  of 
more  than  30,000  and  not  more  than  70,000 
inhabitants,  there  shall  be  one  magistrate. 

In  counties  of  more  than  70,000  and  less 
than  100,000  inhabitants  there  shall  be  two 
magistrates.  In  counties  of  100,000  inhabit¬ 
ants  or  more  there  shall  be  t%iro  magistrates, 
and  one  additional  magistrate  for  each 
additional  100,000  inhabitants,  or  major 
fraction  thereof.  According  to  the  needs 
of  justice  the  foregoing  number  of  magistrates 
in  any  county  may  be  increased  by  not  more 
than  two,  or  such  increased  number  may  be 
decreased,  by  order  of  the  circuit  court  on 
petition,  and  after  hearing  on  not  less  than 
thirty  days  public  notice.  The  salaries  of 
magistrates  shall  be  paid  from  the  source 
or  sources  prescribed  by  law." 

Therefore,  because  the  proposed  bill  is  not  a  supplement  to 
the  constitutional  provision  but,  rather,  attempts  to  modify  such 
constitutional  provision,  the  proposed  bill,  if  enacted,  would  be 
unconstitutional.  State  ex  rel.  Randolph  County  v.  Vfalden,  206 
S.W.2d  979  (Mo.  banc  1947).  The  change  which  you  seek  to  effect 
can  be  accomplished  only  by  constitutional  amendment. 

Very  truly  yours. 


JOHN  C.  OANFORTH 
Attorney  General 


Answer  by  Letter  (J.C.  Kla^^enbach) 


July  27,  1970 


OPINION  LETTER  NO.  393 


Honorable  Prank  Conley 
Prosecuting  Attorney 
Boone  County  Court  House 
Columbia,  Missouri  65201 


Dear  Mr.  Conley: 

This  opinion  Is  in  response  to  your  question  which  concerns 
ein  interpretation  of  Section  64.560  RSMo  1969  which  states  as 
follows : 
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''That  nothing  herein  shall  affect  the 
recovery  of  natural  resources  by  strip 
or  open  cut  mining;  provided  that  com¬ 
mercial  structures  shall  be  permitted 
IrT all  districts  except  those  goned  for 
residential  or  recraational  use.** 

( Emphas 1 s  added ) . 

Specifically  you  inqulx^  whether  the  underlined  portion  of  the 
above  section  means  that  consnercial  structures  can  be  erected  with¬ 
out  planning  and  zoning  approval  in  areas  except  those  zoned  for 
residential  or  recreational  use  in  counties  adopting  county  plan¬ 
ning  and  zoning  under  the  provisions  of  Sections  64.510  through 
64.690  RSMo  1.969. 

We  note  that  the  bill  as  introduced  did  not  contain  the  under¬ 
scored  provision,  but  that  such  provision  was  contained  in  the  bill 
as  truly  agreed  to  and  finally  passed.  There  is  obviously  no  rela¬ 
tionship  between  the  first  part  of  the  paragraph  and  the  underscored 
provision. 

In  our  view,  the  legislature  intended  that  commercial  struc¬ 
tures  must  be  permitted  in  all  districts  except  those  zoned  for 
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residential  or  recreational  use,  but  did  not  Intend  that  the  County 
Court  be  divested  of  any  of  the  broad  powers  given  it  pursuant  to 
Sections  64.620,  RSMo.  et .  seq . 

Within  the  framework  of  the  powers  vested  in  the  County 
Courts,  they  may  regulate  commercial  structures,  but  do  not  have 
the  authority  to  prohibit  commercial  structures  except  in  resi¬ 
dential  or  irecreatlonal  districts. 

Therefore,  in  answer  to  your  question,  we  conclude  that 
under  Section  64.5^0  RSMo  1969 »  the  County  Court  does  not  have 
the  authority  to  prohibit  the  erection  of  commercial  structures 
in  districts  other  than  those  zoned  for  residential  or  irecreatlonal 
use.  However,  commercial  structures  in  such  other  districts  may  be 
regulated  as  may  be  consistent  with  the  zoning  powers  given  the 
County  Court . 


Very  truly  yours , 


JOHN  C.  DANPORTH 
Attorney  General 
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SCHOOLS:  Pursuant  to  Section  I6O.O5I,  RSMo  1969, 

any  child  whose  sixth  birthday  Is  before 
the  first  day  of  October  after  the  first  day  of  a  school  term  shall  be 
deemed  to  be  six  years  of  age  for  the  purpose  of  determining  eligi¬ 
bility  for  admission  to  school.  A  rule  of  a  school  board  which 
prevents  any  child  whose  sixth  birthday  occurs  before  October  first 
from  attending  school  Is  unauthorized.  Invalid  and  void.  A  school 
board  may  use  reasonable  discretion  In  selecting  the  date  which  It 
will  use  to  determine  the  age  eligibility  of  children  for  the  dis¬ 
trict's  program  of  gratuitous  education  of  children  between  five 
and  six  years  of  age.  A  school  board  may  decide  upon  an  age  de¬ 
termination  date  which  would  permit  children  who  are  less  than  five 
years  of  age  on  the  first  day  of  the  school  term  to  enroll  In  such 
classes.  However,  only  those  children  who  have  reached  the  age  of 
five  prior  to  October  first  after  the  first  day  of  the  school  term 
may  be  counted  In  determining  "average  dally  attendance"  for  state 
aid  purposes . 


OPINION  NO.  39^  A 


September  25,  1970 


Honorable  William  F.  Moore 
State  Representative 
District  No.  3 
i<320  Bell 

Kansas  City,  Missouri  64111 
Dear  Representative  Moore: 

This  official  opinion  Is  Issued  In  response  to  your  request 
for  a  ruling  on  the  following  question: 

"I  would  like  to  request  an  opinion  on  Chapter 
160.051  relating  to  whether  enrollment  also  ap¬ 
plies  to  this  section  of  chapter.  Does  the 
October  1st  date  apply  to  enrollment.  If  a 
child  Is  six  years  old  before  October  1st  or  In 
the  case  of  kindergarten  being  available,  five 
years  old  before  October  1st  or  can  the  respec¬ 
tive  school  boards  arbitrarily  set  other  dates 
for  enrollment  as  It  relates  to  age  qualifica¬ 
tion?" 
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Section  160.051,  RSMo  I969 ,  provides: 

"A  system  of  free  public  schools  Is  established 
throughout  the  state  for  the  gratuitous  Instruc¬ 
tion  of  persons  between  the  ages  of  six  and 
twenty  years.  Any  child  whose  sixth  birthday 
occurs  before  the  first  day  of  October  after 
the  first  day  of  a  school  term  shall  be  deemed 
to  have  attained  the  age  of  six  years  at  the 
commencement  of  the  term  for  the  purpose  of  ap¬ 
portioning  state  school  funds  and  for  all  other 
purposes.  Gratuitous  Instruction  for  persons 
between  the  ages  of  five  and  six  years  may  be 
provided  by  the  board  of  education." 

This  section  entitles  persons  between  the  ages  of  six  and  twenty 
years  to  receive  a  public  school  education;  It  also  allows  the 
board  of  education,  at  Its  discretion,  to  provide  for  gratuitous 
Instruction  for  persons  between  the  ages  of  five  and  six  years. 

The  legislature,  having  directly  granted  this  basic  power  to 
educate,  may  from  time  to  time  limit  and  modify  this  power.  How¬ 
ever,  except  as  limited  by  statute,  the  legislature  has  granted  to 
each  school  board  the  general  authority  to  make  all  needful  rules 
and  regulations  for  the  operation  of  the  schools  In  Its  district. 
This  authority  Is  granted  by  Section  171.011,  RSMo  1969: 

"The  school  board  of  each  school  district  In 
the  state  may  make  all  needful  rules  and  regu¬ 
lations  for  the  organization,  grading  and  gov¬ 
ernment  In  the  school  district.  ..." 

As  previously  noted,  a  statutory  provision  cannot  be  altered 
or  changed  by  a  rule  or  regulation  of  a  school  board. 

Section  160.051  specifically  states  that: 

".  .  .Any  child  whose  sixth  birthday  occurs 
before  the  first  day  of  October  after  the  first 
day  of  a  school  term  shall  be  deemed  to  have 
attained  the  age  of  six  years  at  the  commence¬ 
ment  of  the  term  for  the  purpose  of  apportion¬ 
ing  state  school  funds  and  for  all  other  pur¬ 
poses  .  ..."  (Emphasis  adde^dl 

This  section  prescribes  October  first  as  the  date  school  boards  must 
use  as  the  cut-off  date  In  determining  which  children  are  six  years 
of  age.  Therefore,  any  rule  of  a  school  board  prohibiting  a  child 
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whose  sixth  birthday  occurs  before  October  first  from  attending 
school  is  unauthorized,  Invalid  and  void. 

Section  160.051  concludes  as  follows: 

"...  Gratuitous  Instruction  for  persons 
between  the  ages  of  five  and  six  years 
may  be  provided  by  the  board  of  education." 

In  the  case  of  Edwards  v.  St.  Louis  County,  429  S.W.2d  718, 
(1968),  the  Supreme  Court  of  Missouri  after  discussing  various 
rules  of  statutory  construction  said  loc.  clt.  722: 

"In  all  these  diverse  and  sometimes  conflict¬ 
ing  rules  the  ultimate  guide  Is  the  Intent 
of  the  legislature  ;  the  other  rules  of  con¬ 
struction  may  be  considered  merely  as  aids 
In  reaching  that  result;  and  the  purpose  and 
object  of  the  legislation  should  not  be  lost 
sight  of."  (Emphasis  added) 

It  Is  necessary,  therefore,  to  determine  whether  the  legis¬ 
lature  Intended  by  the  last  sentence  of  Section  I6O.05I  to  restrict 
a  board  of  education's  power  to  educate  gratuitously  in  kindergarten 
only  children  who  have  actually  attained  five  years  of  age  or  whether 
the  legislature  intended  that  a  school  board  could  deem  some  children 
to  be  five  years  old  for  the  purposes  of  attending  a  kindergarten  pro¬ 
gram. 


Section  163.011,  RSMo  I969,  applicable  to  state  aid  for 
schools,  provides  In  part  as  follows: 

"(1)  'Average  dally  attendance'  means  the 
result  obtained  by  dividing  the  total  num¬ 
ber  of  days  attended  of  resident  pupils  in 
grades  kindergarten  through  twelve.  Inclu¬ 
sive,  and  between  the  ages  of  five  and 
twenty,  by  the  actual  number  of  days  that 
the  school  was  in  session  not  including 
legal  school  holidays  smd  legally  autho¬ 
rized  teachers'  meetings;  ..." 

Section  163.017,  RSMo  I969,  provides  as  follows: 

"For  the  purpose  of  determining  state  aid 
payments  under  sections  I63.O3I  and  I63.O33, 
on  kindergarten  attendance,  'average  dally 
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attendance'  shall  be  obtained  by  dividing 
one-half  the  total  number  of  days  attend¬ 
ed  by  resident  kindergarten  pupils  whose 
fifth  birthday  occurs  before  the  first  day 
of  October  after  the  first  day  of  the  school 
term,  by  the  actual  number  of  days  that 
the  school  was  In  session  not  Including 
legal  school  holidays  and  legally  author¬ 
ized  teachers'  meetings." 


Under  the  provisions  of  Sections  I63.OII  and  163.017,  the 
legislature  has  made  a  statutory  determination  that  kindergarten 
pupils  who  attain  the  age  of  five  before  October  first  after  the 
first  day  of  the  school  term  are  five  years  of  age  for  purposes  of 
state  aid  during  the  entire  school  year.  Section  I63.OI7  Indicates 
that  the  legislature  contemplated  that  there  might  be  children  at¬ 
tending  kindergarten  who  were  not  actually  five  on  the  day  the  term 
began. 


Therefore,  we  believe  that  a  school  district  has  the  power 
to  admit  kindergarten  pupils  who  are  not  five  years  old  when  the 
school  term  begins.  Section  I63.OI7  does  not  require  that  October 
first  be  used  "for  all  other  purposes"  as  Is  provided  In  Section 
160.051  with  reference  to  the  determination  of  who  Is  six  years 
old.  Therefore,  pursuant  to  a  school  board's  general  power  to  make 
all  needful  rules  and  regulations  for  the  organization  and  govern¬ 
ment  In  Its  district  (See  Section  171.011),  the  school  board  may 
select  an  age  determination  date  for  kindergarten  enrollment  purposes 
other  than  October  first.  However,  we  caution  that  only  those  child¬ 
ren  who  have  reached  the  age  of  five  prior  to  October  first  after 
the  first  day  of  the  school  term  may  be  counted  In  determining 
"average  dally  attendance"  for  state  aid  purposes. 

The  opinion  of  August  19,  1970,  which  held  that  a  school 
board  could  provide  gratuitous  Instruction  only  to  children  who 
reached  the  age  of  five  prior  to  the  commencement  of  Instruction 
Is  hereby  withdrawn. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  pursuant  to  Section 
160.051,  RSMo  1969,  any  child  whose  sixth  birthday  Is  before  the 
first  day  of  October  after  the  first  day  of  a  school  term  shall 
be  deemed  to  be  six  years  of  age  for  the  purpose  of  determining 
eligibility  for  admission  to  school.  A  rule  of  a  school  board 
which  prevents  any  child  whose  sixth  birthday  occurs  before 
October  first  from  attending  school  Is  unauthorized.  Invalid 
and  void. 


-H- 


Honorable  William  F.  Moore 


It  is  further  the  opinion  of  this  office  that  a  school 
board  may  use  reasonable  discretion  in  selecting  the  date  which 
it  will  use  to  determine  the  age  eligibility  of  children  for  the 
district's  program  of  gratuitous  education  of  children  between 
five  and  six  years  of  age.  A  school  board  may  decide  upon  an 
age  determination  date  which  would  permit  children  who  are  less 
than  five  years  of  age  on  the  first  day  of  the  school  term  to 
enroll  in  such  classes.  However,  only  those  children  who  have 
reached  the  age  of  five  prior  to  October  1  after  the  first  day 
of  the  school  term  may  be  counted  in  determining  "average  daily 
attendance"  for  state  aid  purposes. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


V  Very  truly  u«whs. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  (Klaffenbach) 


July  9,  1970 


OPINION  LETTER  NO.  399 


Honorable  Earl  L.  Schlef 
State  Representative 
28th  District 
1672  Maldon  Lane 
Dellwood,  Missouri  63136 

Dear  Representative  Schlef: 

This  letter  Is  In  response  to  your  question  concerning  the 
powers  of  an  elected  marshal  of  a  fourth  class  city  with  respect 
to  the  hiring  and  firing  of  police  personnel  and  also  the  ques¬ 
tion  of  whether  the  board  of  aldermen  of  a  fourth  class  city  may 
create  a  police  commission  for  the  purpose  of  overseeing  the 
operations  of  the  police  depaz*tment. 

Section  85.620,  RSMo  1959>  with  regard  to  fourth  class  cities 
states  In  full: 

"The  police  of  the  city  may  be  appointed  In 
such  numbers,  for  such  times  and  In  such 
manner  as  may  be  prescribed  by  ordinance. 

They  shall  have  power  to  sei*ve  and  execute 
all  warrants,  subpoenas,  writs  or  other  pro¬ 
cess,  and  to  make  arrests  In  the  same  manner 
as  the  marshal.  The  marshal  and  policemen 
shall  be  conservators  of  the  peace,  and  shall 
be  active  and  vigilant  In  the  preservation 
of  good  order  within  the  city.'* 

It  Is  clear  from  the  above  statute  that  the  manner  of  appoint 
ment  of  the  members  of  the  police  force  as  well  as  the  number  of 
such  members  Is  governed  by  ordinance. 
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The  board  of  aldermen  has  the  power  to  fix  the  compensation 
of  all  officers  and  employees  of  the  city  by  ordinance^  Section 
79*270,  RSMo  1959;  and,  the  board  may  pass  ordinances  regulating 
the  manner  of  removals.  Section  79*240,  RSMo  1959* 

In  our  Opinion  No.  205,  dated  July  22,  to  O'Brien,  and 

similarly  in  our  Opinion  No.  299,  dated  August  31,  196^,  to  O'Brien, 
we  considered  the  question  of  the  appointment  of  a  board  of  po¬ 
lice  commissioners  to  supervise  the  operation  of  the  police  depart¬ 
ment  and  concluded  that  the  marshal  Is  the  chief  law  Guforcement 
officer  of  the  city  and  the  board  of  aldermen  has  no  authority  to 
appoint  a  board  of  police  commissioners  to  take  over  the  functions 
of  the  marshal  who  Is  also  the  chief  of  police. 

We  have  enclosed  copies  of  the  cited  opinions. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  205, 

7- 22-6^,  O'Brien 

Op.  No.  299, 

8- 31-64,  O'Brien 
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OPINION  LETTER  NO.  401 


June  30,  1970 


The  Honorable  R.  J.  King,  Jr. 

State  Representative 
District  39 
816  South  Hanley  Road 
Clayton,  Missouri  63105 

Dear  Representative  King: 

This  letter  is  in  response  to  your  request  for  opinion  which 
is  stated  as  follov/s: 

"In  view  of  the  definition  of  the  v;ord  'community' 
as  contained  in  Section  99.320 — Definitions,  sub¬ 
section  6,  R.S.Mo  1959,  does  a  constitutional 
charter  city  having  less  than  75,000  population 
have  to  submit  the  proposition  of  accepting  the 
provisions  of  the  Land  Clearance  For  Redevelop¬ 
ment  Authority  Law  to  the  qualified  voters  at  an 
election  as  provided  by  law  for  the  incurring  of 
an  indebtedness  and  having  a  majority  voting  at 
the  election  in  favor  of  such  a  proposition;  or 
can  the  Council  of  any  constitutional  charter 
city  enact  ordinances  providing  for  the  clearance, 
replanning,  etc.  as  provided  in  Article  6, 

Section  21  of  the  Constitution  without  the  neces¬ 
sity  of  a  vote  thereon  as  required  by  statute." 

We  further  understand  that  your  question  does  not  ask  whether 
such  a  constitutional  charter  city  can  come  under  the  provisions 
of  the  Land  Clearance  For  Redevelopment  Law  without  approval  by 
the  voters,  but  v/hether  the  legislature  has  restricted  the  authority 
of  such  a  city  to  enact  proper  ordinances  on  the  subject . 
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Section  99.300  RSMo  et  seq. ,  relates  to  the  Land  Clearance  For 
Redevelopment  Authority  Lav;.  Section  99.320  RSMo  Supp  1967 
contains  a  definition  defining  "community"  as  follows: 

"(6)  'Community',  any  county  or  municipality, 
except  that  such  term  shall  not  include  any 
municipality  containing  less  than  seventy-five 
thousand  inhabitants  until  the  governing  body 
thereof  shall  have  submitted  the  proposition 
of  accepting  the  provisions  of  this  law  to  the 
qualified  voters  therein  at  an  election  called 
and  held  as  provided  by  lav;  for  the  incurring 
of  indebtedness  by  such  municipality,  and  a 
majority  of  the  voters  voting  at  the  election 
shall  have  voted  in  favor  of  such  proposition;" 

Section  21,  Article  VI  of  the  Missouri  Constitution  provides 

21.  Reclamation  of  blighted,  substandard 
or  insanitary  areas 

Section  21.  Lav;s  may  be  enacted,  and  any 
city  or  county  operating  under  a  constitutional 
charter  may  enact  ordinances,  providing  for  the 
clearance,  replanning,  reconstruction,  redevelop¬ 
ment  and  rehabilitation  of  blighted,  substandard 
or  insanitary  areas,  and  for  recreational  and 
other  facilities  incidental  or  appurtenant  there¬ 
to,  and  for  taking  or  permitting  the  taking,  by 
eminent  domain,  of  property  for  such  purposes, 
and  when  so  taken  the  fee  simple  title  to  the 
property  shall  vest  in  the  owner,  who  may  sell  or 
otherwise  dispose  of  the  property  subject  to  such 
restrictions  as  may  be  deemed  in  the  public  in¬ 
terest.  " 

In  our  viev;  it  is  clear  that  the  above  constitutional  pro¬ 
vision  expressly  provides  that  a  constitutional  charter  city  may 
enact  ordinances  for  the  purposes  therein  provided  and  that  this 
provision  is  self-enforcing  and  requires  no  implementation  by  the 
legislature.  Likewise,  the  provisions  of  the  Land  Clearance  For 
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Redevelopment  Authority  Law  do  not  restrict  the  authority  of  such 
a  city  to  enact  such  ordinances. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


CORPORATIONS:  Article  XI,  Section  7  of  the  Con- 

CONSTITUTIONAL  LAVJ:  stitutlon  of  Missouri  and  Section 

351.169,  RSMo  1969,  do  not  render 

void  bonds  v/hich  are  sold  at  less  than  par  or  face  value  where  the 
bonds  are  Issued  to  promote  the  legitimate  business  of  the  corpora¬ 
tion  and  the  discount  price  is  arrived  at  after  bona  fide  arms 
length  negotiations  between  the  corporation  and  the  purchaser  and 
is  the  best  price  that  the  corporation  in  good  faith  could  obtain. 

OPINION  NO.  402 


September  25,  1970 


Honorable  VJilllam  C.  Phelps 
State  Representative 
District  No.  4 
5016  Grand 

Kansas  City,  Missouri  64112 

Dear  Representative  Phelps: 

This  is  to  acknowledge  receipt  of  your  request  for  an  opinion 
from  this  office  which  reads  in  part  as  follows: 
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"A  Missouri  corporation  pronoses  to  issue  and 
sell  its  bonds  to  a  purchaser  or  purchasers 
for  cash  at  a  price  and  interest  rate  to  be 
determined  by  negotiation.  It  is  believed 
that  the  purchasers  w^ll  offer  to  buy  the  bonds 
at  a  discount  price  which  is  below  the  par  or 
face  value  of  the  bonds.  If  the  bonds  are  sold 
at  such  a  discount,  the  interest  rate  will  be 
lower  than  if  the  bonds  are  sold  at  par.  It 
also  should  be  taken  as  a  fact  that  if  the 
bonds  are  sold  at  par  or  face  value  a  higher 
interest  rate  would  be  demanded  by  the  pur¬ 
chaser  or  purchasers. 

"The  sale  of  the  bonds  at  less  than  par  or  face 
value  will  mean  that  the  corporation  will  re¬ 
ceive  in  cash  less  than  100^  of  the  par  or  face 
value  of  the  bonds.  The  corporation  will  re¬ 
ceive  no  other  consideration  for  the  bonds.  It 
should  be  assumed  that  the  issuance  of  the  bonds 
will  promote  the  legitimate  business  of  the  cor¬ 
poration,  that  the  discount  price  was  arrived 
at  after  bona  fide  arms  length  negotiations 
between  the  corporation  and  the  purchaser  or 
purchasers  and  was  the  best  price  that  the 
corporation  in  good  faith  could  obtain. 
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"Your  opinion  Is  requested  with  respect  to  the 
effect  of  Section  7,  Article  11  of  the  19^5  Con¬ 
stitution  of  Missouri  and  Section  351.160.  R.  S. 

Mo.,  as  It  applies  to  a  sale  of  the  bonds  at  a 
discount  which  will  result  In  the  corporation 
receiving  less  than  the  par  or  face  value  of 
the  bonds . " 

Article  XI,  Section  7  of  the  Constitution  of  Missouri  provides 
as  follows : 

"No  corporation  shall  Issue  stock,  or  bonds  or 
other  obligations  for  the  payment  of  money,  ex¬ 
cept  for  money  paid,  labor  done  or  property 
actually  received;  and  all  fictitious  Issues 
or  Increases  of  stock  or  indebtedness  shall 
be  void;  provided,  that  no  such  issue  or  In¬ 
crease  made  for  valid  bona  fide  antecedent 
debts  shall  be  deemed  fictitious  or  void.  The 
stock  or  bonded  indebtedness  of  corporations 
shall  not  be  Increased  nor  shall  preferred  stock 
be  Issued,  except  according  to  general  law." 

Section  351 .160,  RSMo  1969 >  provides  as  follows: 

"1.  No  corporation  shall  issue  shares,  or 
bonds  or  other  obligations  for  the  payment  of 
money,  except  for  money  paid,  labor  done  or 
property  actually  received;  and  all  fictitious 
issues  or  increases  of  shares  or  Indebtedness 
shall  be  void;  provided,  that  no  such  issue  or 
increase  made  for  valid  bona  fide  antecedent 
debts  shall  be  deemed  fictitious  or  void. 

"2.  Bonded  Indebtedness  of  a  corporation  shall 
be  Incurred  or  Increased  only  upon  prior  ap¬ 
proval  by  the  board  of  directors.  Unless  the 
articles  of  Incorporation  otherwise  provide, 
no  vote  or  consent  of  shareholders  shall  be 
necessary  to  authorize  or  approve  the  incur¬ 
rence  of  or  an  Increase  in  bonded  indebtedness." 

In  construing  the  meaning  of  the  above  provisions,  we  refer  to 
Memphis  &  L.R.R.  Co.  v.  Dow,  120  U.S.  287,  7  S.Ct.  ^82,  30  L.Ed.  595 
(l8o6),  where  the  Supreme  Court  of  the  United  States  construed  an 
identical  provision  from  the  Constitution  of  Arkansas.  There  the 
court  explained  the  purpose  of  the  restriction  as  follows; 
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"...  The  orohibitlon  arralnst  the  Issulnr'  of 
stock  or  bonds,  except  for  money  or  property 
actually  received  or  labor  done,  and  ao;ainst 
the  fictitious  increase  of  stock  or  indebted¬ 
ness,  was  intended  to  protect  stockholders 
against  spoliation,  and  to  f^uard  the  public 
arjalnst  securities  that  were  absolutely  v;orth- 
less.  One  of  the  mischiefs  sought  to  be  re¬ 
medied  is  the  floodlnrc  of  the  market  v;ith  stock 
and  bonds  that  do  not  represent  anything;  what¬ 
ever  of  substantial  value.  ..."  (Id.  at  298) 

The  court  then  borrowed  the  followlnf?  laneruas^e  from  the  Supreme 
Court  of  Illinois  which  had  construed  a  similar  provision  from  the 
Constitution  of  Illinois  in  Peoria  &  S.R.R.  Co.  v.  Thompson,  103 
Ill.  187  (1882): 

The  object  was,  doubtless,  to 
prevent  reckless  and  unscrunulous  soeculators, 
under  the  guise  or  nretense  of  building  a 
railroad  or  of  accomplishing  some  other  legi¬ 
timate  corporate  purpose,  from  fradulently 
issuing  and  putting  upon  the  market  bonds  or 
stocks  that  do  not  and  are  not  intended  to 
represent  money  or  property  of  any  kind, 
either  in  possession  or  exnectancy,  the  stock 
or  bonds  in  such  case  being  entirely  ficti¬ 
tious  .  .  .  .  ' 

"'Under  this  provision  of  the  constitution, 
railroad  companies  have  no  right  to  lend, 
give  away,  or  sell  on  credit,  their  bonds  or 
stock,  nor  have  they  the  right  to  dispose  of 
either,  except  for  a  present  consideration, 
and  for  a  corporate  purpose.'"  (M.  at  298-299) 

Finally,  the  Supreme  Court  of  the  United  States  concluded  that  the 
validity  of  the  bonds  does  not  necessarily  require  the  corporation 
to  receive  an  amount  in  money  equal  to  the  par  value  of  the  bonds: 

"Recurring  to  the  language  employed  in  the 
Arkansas  constitution,  we  are  of  opinion  that 
it  does  not  necessarily  indicate  a  purpose  to 
make  the  validity  of  every  issue  of  stock  or 
bonds  by  a  private  corporation  depend  unon  the 
inquiry  whether  the  money,  prooerty,  or  labor 
actually  received  therefor  was  of  equal  value 
in  the  market  with  the  stock  or  bonds  so  is¬ 
sued.  It  is  not  clear,  from  the  v/ords  used. 
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that  the  framers  of  that  Instrument  Intended 
to  restrict  private  corporations — at  least  when 
acting  with  the  aporoval  of  their  stockholders — 

In  the  exchange  of  their  stock  or  bonds  for 
money,  property,  or  labor,  upon  such  terms  as 
they  deem  oroner,  provided,  alwavs,  the  trans¬ 
action  Is  a  real  one,  based  upon  a  present  con¬ 
sideration,  and  having  reference  to  legitimate 
corporate  purposes,  and  is  not  a  mere  device  to 
evade  the  law  and  accomplish  that  which  Is  for¬ 
bidden.  ...”  (^.  at  299) 

An  Identical  provision  In  the  Constitution  of  Texas  was  con¬ 
strued  In  Smith  V.  Ideal  Laundry  Co.,  286  S.W.  285  (Tex . Clr . App . 
1926).  The  court  held  that  the  provision  did  not  require  that  bonds 
shall  be  sold  at  par  or  that  the  corporation  shall  receive  face 
value  for  them.  Relying  on  Memphis  &  L.R.R.  Co.  v.  Dow,  the  court 
held  as  follows: 

"The  provision  of  the  Constitution  under  con¬ 
sideration  would  not  Justify  an  Inquiry  as  to 
whether  a  corooratlon  received  full  value  for 
Its  bonds,  nor  to  inquire  Into  whether  too  much 
was  paid  for  property;  the  only  matter  for  In¬ 
quiry  being  as  to  whether  the  amount  received 
In  money  or  In  property  bears  a  reasonable  ap¬ 
proximation  to  the  amount  of  the  bonds.  ..." 

(W.  at  286) 

Therefore,  where  the  bonds  are  Issued  to  promote  the  legitimate 
business  of  the  corporation  and  the  best  price  that  the  corporation 
In  good  faith  could  obtain  Is  a  price  less  than  the  par  value  of 
the  bonds,  the  bonds  are  not  rendered  void  by  Article  XI,  Section 
7  of  the  Constitution  of  Missouri  or  Section  351.160,  RSMo  1969* 
for  the  reason  that  such  a  provision  Is  Intended  ”.  .  .to  guard 
the  public  against  securities  that  were  absolutely  worthless.  ..." 
not  to  " .  .  .  make  the  validity  of  every  Issue  of  stock  or  bonds 
by  a  private  corporation  depend  upon  the  Inquiry  vrhether  the  money, 
property  or  labor  actually  received  therefor  was  of  equal  value  In 
the  market  with  the  stock  or  bonds  so  Issued.  ..."  The  measure, 
then.  Is  not  whether  the  par  value  of  the  bonds  was  received  by  the 
corporation  but  ”...  whether  the  amount  received  in  money  or  In 

property  bears  a  reasonable  approximation  to  the  amount  of  the  bonds. 

11 


CONCLUSION 

Article  XI,  Section  7  of  the  Constitution  of  Missouri  and  Sec¬ 
tion  351.160,  RSMo  1969,  do  not  render  void  bonds  which  are  sold 
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at  less  than  par  or  face  value  v/here  the  bonds  are  issued  to  pro¬ 
mote  the  legitimate  business  of  the  corporation  and  the  discount 
price  is  arrived  at  after  bona  fide  arms  len^^th  nepiotiations  be¬ 
tween  the  corporation  and  the  purchaser  and  is  the  best  price  that 
the  corporation  in  good  faith  could  obtain. 

The  foregoing  opinion,  v/hich  I  hereby  approve,  vras  prenared 
by  my  Assistant,  B.  j.  Jones. 


JOHII  C.  DAn^ORTII 
Attorney  General 
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STATE  BOARD  OF  I OUCATION : 
ELEMENTARY  &  SEC  :)NDARy 
EDUCATION  ACT  OP  1965: 
FEDERAL-STATE  AGREEMENTS: 


Review  and  certl' icatlon  of  application 
of  the  State  Boa  d  of  Education  for 
Grant  under  Title  V  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
P.L.  89-10,  as  amended. 


June  24,  1970 


OPINION  LETTER  NO.  403 

7'nswer  by  Bartlett 


Mr.  Hubert  Wheeler 
ConmisB loner  of  Education 
State  Board  of  Education 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Wheeler: 

This  is  in  answer  to  your  request  for  our  review  and  certi¬ 
fication  of  the  State  Board  of  Education's  Application  for  Grant 
to  Strengthen  a  State  Department  of  Education  under  the  Elementary 
and  Secondary  Education  Act  of  1965,  Title  V,  Section  503,  P.L. 
89-10,  for  fiscal  year  1971. 

It  is  the  opinion  of  this  office  that  the  Missouri  State 
Board  of  Education  is  the  agency  in  this  State  primarily  respon¬ 
sible  for  state  supervision  of  public  elementary  and  secondary 
schools,  and,  is  the  "state  edticational  agency"  as  defined  in 
Section  801 (k)  of  Title  VIII  of  Public  Law  89-10  as  amended;  and 
that  the  State  Board  of  Education  has  the  authority  under  State 
law  to  submit  an  application  for  a  grant  pursuant  to  Section  503 
of  Title  V,  Public  Law  89-10.  See  Section  161.092,  RSMo  1967  Supp. 

In  conjunction  with  this  letter  opinion  which  constitutes 
our  official  certification  of  the  application,  we  have  completed 
the  required  certification  form. 


'filed 

I 


Very  truly  yours , 


JOHN  C.  DANPORTH 
Attorney  General 


Answer  by  letter-Romlnes 


July  31,  1970 


OPINION  LETTER  NO.  405 


Honorable  Hardin  C.  Cox 

FILED 

State  Representative 

i  /  A  y  ^ 

District  No.  78 

605  Buff  Street 

Rock  Port,  Missouri  64482 

Dear  Representative  Cox: 


This  is  in  reply  to  your  request  for  an  opinion  of  this  of¬ 
fice  in  which  you  ask: 

”1  would  like  an  opinion  on  whether  or  not  a 
farm  truck  or  pickup  is  required  by  law  to  have 
his  name  on  the  truck  if  he  is  not  a  commer¬ 
cial  operator. 


•  ■  • 

" .  .  .  if  he  is  required  to  are  there  any  speci¬ 
fications  as  to  position  on  the  truck  and  sise 
of  the  lettering.” 

Section  301.330,  RSNo  1969,  reads  as  follows: 

"All  commercial  motor  vehicles  shall  display 
in  a  conspicuous  place: 

"(1)  The  name  of  the  owner; 

"(2)  The  address  from  which  such  motor  vehicle 
is  operated  or  the  number  issued  to  a  motor 
carrier  by  the  public  service  commission; 

"(3)  The  gross  weight  for  which  said  vehicle 
is  licensed; 
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”(^)  Local  coitmerclal  vehicle  In  addition  shall 
display  In  a  conspicuous  place  the  word  ’local'.” 

In  construing  the  term  "commercial  vehicle"  the  Springfield 
Court  of  Appeals  In  State  v.  Lasswell  (Mo.App.)  311  S.W.2d  356, 
found  a  half-ton  pickup  truck  conFnonly  used  by  farmers,  to  be  with¬ 
in  the  contemplation  of  the  definition  of  commercial  motor  vehicle. 

This  office  has  by  Opinion  No.  62,  Mills,  8-2^1-^^,  held  that 
a  faimier  operating  a  commercial  motor  vehicle  must  display  his  name 
and  address  and  gross  weight  on  the  vehicle,  and  a  designation  as 
to  whether  It  Is  local. 

You  further  Inquire  as  to  whether  there  are  any  specifications 
In  the  law  as  to  the  position  on  the  truck  which  a  person's  name 
must  be  placed  and  any  requirement  as  to  the  size  of  the  lettering 
required.  By  reference  to  Section  301.330,  RSMo  1969,  It  may  be 
seen  that  that  section  requires,  (1)  that  the  name  of  the  owner, 

(2)  the  address  from  which  the  motor  vehicle  Is  operated  or  the 
number  Issued  to  It  as  a  motor  carrier  by  the  ’*ubllc  Service  Com¬ 
mission,  (3)  the  gross  weight  for  which  said  vehicle  Is  licensed, 

(i|)  and  whether  the  vehicle  la  a  local  vehicle,  must  be  displayed 
In  a  conspicuous  place  on  all  commercial  motor  vehicles.  As  can 
be  seen,  however,  no  specific  position  on  the  commercial  motor 
vehicle.  Is  set  out  as  appropriate  for  the  displaying  of  the  In¬ 
formation  required  by  Section  301.330.  Likewise,  neither  Is  there 
a  specification  as  to  the  size  of  the  lettering  that  Is  required 
for  the  setting  out  of  the  information  required  by  Section  301.330, 
supra.  It  would  appear  that  the  legislative  Intent  Is  that  If  the 
Information  required  by  Section  301.330,  supra,  appears  on  a  com¬ 
mercial  motor  vehicle  In  a  place  easily  viewable  by  a  peace  offi¬ 
cer  It  Is  conspicuously  displayed  and  as  such  meets  the  require¬ 
ments  of  Section  301.330. 

The  owner  of  a  farm  truck  or  pickup  which  Is  designed  or  re¬ 
gularly  used  to  carry  freight  or  more  than  eight  persons  la  required 
by  law  to  have  his  name  displayed  on  his  truck  In  a  conspicuous 
place.  It  Is  the  further  conclusion  of  this  office  that  the  owner 
of  a  farm  truck  or  pickup  Is  not  required  to  display  the  Information 
required  by  Section  301.330,  RSMo  1969,  In  any  particular  position 
on  his  truck,  nor  does  the  law  designate  a  specific  size  of  let¬ 
tering  for  the  Information  required  by  Section  301.330,  supra. 

Yours  very  truly. 


Enclosure:  Op.  No.  62 

8-24-l|i|,  Mills 


JOHN  C,  DANPORTH 
Attoz*ney  General 
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September  30,  1970 


OPINION  LETTER  NO.  406 
(Answered  by  letter-Nowotny ) 

Honored) le  Jack  K.  Smitli 
Executive  Secretary 
Missouri  Water  Pollution  Board 
112  West  liigli  Street 
Jefferson  City,  Missouri  65101 

Jear  Mr.  Smith: 


This  is  in  response  to  your  request  whicli  asks: 

"I  wish  to  inquire  as  to  whether  or  not  the 
Missouri  Water  Pollution  Board  shall  require 
that  all  plans  emd  specifications  for  sewage 
treatment  works,  including  sanitary  sewers, 
appurtenances,  treatment  devices,  including 
lagoons,  shall  be  prepared  by  a  registered 
professional  engineer,  registered  in  the 
State  of  Missouri.  I  refer  to  Senate  Bill 
Number  117,  75th  General  Assembly,  Section 
327.181  and  Section  327.421.  If  a  regis¬ 
tered  professional  engineer  is  required  to 
prepare  the  plans  and  specifications,  pre- 
suiacibly  his  seal  would  be  required  on  the 
plcms  and  specifications  submitted. " 

Prior  to  Senate  Bill  No.  117,  75th  General  Assembly,  you  had 
made  a  similar  request,  and  it  was  our  opinion  then  that  the  Water 
Pollution  Board  should  accept  plans  and  specifications  submitted 
by  duly  appointed  city  engineers  without  regard  to  whether  they  are 
licensed  in  the  state.  Attorney  General  Opinion  No.  83,  December  7, 
1960,  Smitli,  copy  of  which  is  enclosed. 

Section  327.421,  RSMo  1969,  provides: 


FI  LED 


"This  state  euid  its  political  subdivisions 
including  counties ,  cities  and  towns ,  or 
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legally  constituted  boards,  agencies,  dis¬ 
tricts,  commissions  and  authorities  of  this 
state  shall  not  engage  in  tlie  construction 
of  public  works  involving  the  practice  of 
architecture,  engineering  or  land  surveying, 
unless  the  architectural  euid  engineering 
drawings,  specifications  and  estimates  emd 
the  plats  and  surveys  have  been  prepared  by 
a  currently  registered  architect,  profes¬ 
sional  engineer  or  land  surveyor,  as  the 
case  may  require." 

Section  327.181,  RSMo  1969,  provides: 

"Any  person  practices  in  Missouri  as  a  pro¬ 
fessional  engineer  who  renders  or  offers  to 
render  or  holds  himself  out  as  willing  or 
aole  to  render  any  service  or  creative  work, 
the  adequate  performemce  of  which  requires 
engineering  education,  training  and  experi¬ 
ence  in  the  application  of  special  knowledge 
of  the  mathematical,  physical,  £md  engineering 
sciences  to  such  services  or  creative  work  as 
consultation,  investigation,  evaluation,  plan¬ 
ning  emd  design  of  engineering  works  emd  sys¬ 
tems,  engineering  teaching  of  advanced  en¬ 
gineering  subjects  or  courses  related  thereto, 
engineering  surveys ,  and  tlie  inspection  of 
construction  for  the  purpose  of  assuring  com¬ 
pliance  with  drawings  and  specifications,  any 
of  whicn  eznbraces  such  service  or  work  either 
puolic  or  private,  in  connection  with  £my 
utilities,  structures,  buildings,  machines, 
equipment,  processes,  work  systems,  or  pro¬ 
jects  and  including  such  architectural  work 
as  is  incidental  to  the  practice  of  engineer¬ 
ing;  or  who  uses  the  title  'professional  en¬ 
gineer*  or  'consulting  engineer'  or  the  word 
'engineer'  alone  or  preceded  by  any  word  in¬ 
dicating  or  implying  that  such  person  is  or 
holds  himself  out  to  be  a  professional  en¬ 
gineer,  or  who  shall  use  any  word  or  words, 
letters,  figures,  degrees,  titles  or  other 
description  indicating  or  implying  that  such 
person  is  a  professional  engineer  or  is  willing 
or  able  to  practice  engineering." 

It  does  appear  that  the  preparation  of  plans  emd  specifications 
for  sewage  treatment  works  involves  the  practice  of  engineering,  euid 
Section  327.421  applies. 

However,  no  provision  of  Chapter  327  provides  that  the  Water  Pol¬ 
lution  Board  may  or  shall  enforce  such  provisions.  Nor  do  we  find 
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any  such  authorization  or  direction  in  the  Water  Pollution  Law, 
Chapter  204,  RSMo.  The  Missouri  Board  for  Architects,  Professional 
Engineers,  and  Land  Surveyors  is  the  proper  authority  to  enforce  the 
provisions  of  Chapter  327. 

Therefore,  this  office  aoiieres  to  its  former  opinion  tliat  the 
Water  Pollution  Board  would  be  in  excess  of  its  authority  to  require 
that  plams  submitted  be  prepared  by  a  licensed  engineer.  As  stated 
on  Page  2  of  Opinion  Mo.  83,  the  Water  Pollution  Board's  duty  is  to 
exeuuine  the  plems  submitted  emd  any  otiier  information  they  may  have 
and  acquire,  and  determine  whether  the  facility  constructed  will 
cause  pollution  of  the  waters  of  the  state. 


Very  truly  yours , 


JOHN  C.  DAi'lFORTH 
Attorney  General 

Enclosure : 

OP.83-1960-Smitn 
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Answer  by  Letter  (Bartlett) 


July  9,  1970 


OPINION  LETTER  NO.  407 


Mr.  Hubert  Wheeler,  Conmissioner 
State  Board  of  Education 
Jefferson  .state  Office  Building 
Jefferson  City,  Missouri  G5101 

Dear  Mr.  Wheeler. 

This  letter  is  in  response  to  your  request  for  our  review  and 
certification  of  the  State  Board  of  Education’s  State  Plan,  Elenen- 
tnry  and  Secondary  Education  Act  of  1965,  Title  III,  for  the  fiscal 
year  1971. 

Our  review  has  taken  into  consideration  Title  III  of  the  Ele¬ 
mentary  and  Secondary  Education  Act  of  1965,  P.L.  89-10,  as  amended; 
tlie  federal  regulations  (45  CFR  113  draft  of  May  27,  1970);  JVrticle 
III  Section  30(a),  and  Article  IX,  Section  2(a),  Missouri  Constitu¬ 
tion;  Section  161.092  PSMo  1967  Supp.  amd  related  provisions. 

It  is  the  opinion  of  this  office  that: 

1.  The  .Missouri  State  Board  of  Education  is  the  "state  educa¬ 
tional  agency"  required  by  Section  305(a)(1),  Public  Law  89-10, 

Title  III,  as  amended; 

2.  The  Missouri  State  Board  of  Education  has  authority  under 
State  Law  to  develop,  submit,  and  administer,  either  directly  or 
through  arrangements  with  other  state  or  local  public  agencies,  the 
State  Plan; 
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3.  The  State  Educational  Agency  named  in  the  attached  State 
Plan  for  Title  III  of  the  Elementary  and  Secondary  Education  Act  of 
1965  is  the  agency  responsible  for  the  administration  of  said  State 
Plan; 


4.  State  lav/  docs  not  prohibit  effective  participation  on  an 
eouitable  basis  in  programs  authorized  by  this  title  by  children 
enrolled  in  any  one  or  more  private  elementary  or  secondary  schools 
of  such  state  in  the  area  or  areas  served  by  such  programs  (the 
undersigned  does  not  certify  to  the  accuracy  of  paragraph  16  of  the 
State  Plan) ; 

5.  The  State  Treasurer  has  authority  under  state  law  to  re¬ 
ceive,  hold,  and  disburse  in  accordance  with  the  State  Plan  funds 
received  under  Title  III; 

6.  All  provisions  of  said  State  Plan  are  consistent  with  state 
law  with  the  esception  of  paragraph  16. 

In  conjunction  with  this  letter  opinion  which  constitutes  our 
official  certification  of  the  application,  wc  have  completed  a 
certification  form  consistent  with  this  opinion  letter. 

Very  truly  yours. 


JOHN  C.  DAiNFORTH 
Attorney  General 


ELECTIONS:  1.  When  Henry  County,  by  a  vote  of 

REGISTRATION:  the  people,  adopted  the  provisions 

of  Chapter  11^,  RSMo  for  voter  re- 
p^lstratlon,  voter  registration  applied  to  the  City  of  Clinton  In 
all  state  and  county  primary,  special  and  general  elections.  2.  The 
City  of  Clinton,  Henry  County,  Missouri  may  adopt  voter  registration 
for  all  municipal  elections  In  the  manner  as  provided  for  In  Section 
11^. 0^7,  RSMo,  and  It  would  be  the  duty  of  the  county  clerk  to  furnish 
the  proper  registration  records  to  the  city  election  officials. 


OPINION  NO.  408 


December  8,  1970 


Honorable  Gus  Salley 
State  Representative 
One  Hundred  Sixteenth  District 
P.  0.  Box  247 
Warsaw,  Missouri  65359 

Dear  Representative  Salley: 

This  Is  In  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"A  few  years  ago  Henry  County  voted  regis¬ 
tration  of  all  voting  citizens.  It  was  the 
feeling  of  the  citizens  of  Clinton  that  the 
city  would  be  Included  at  this  time.  How¬ 
ever,  the  powers  of  the  city  said  that  the 
city  of  Clinton  was  not  Included  In  this, 
and  would  have  to  be  voted,  or  the  council 
would  have  to  so  declare  that  voter  regis¬ 
tration  be  accepted  for  the  citizens  of 
Clinton . 

"I  would  like  the  following  questions  answered: 

"1.  Can  the  city  through  petition  of  the 
people  hold  am  election  to  vote  voter  regis¬ 
tration  In  a  third  class  city  with  an  Inhab¬ 
itation  of  7500  people? 

"2.  Is  it  within  the  power  of  said  council 
of  the  city  to  require  voter  registration? 
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"3.  If*  the  city  were  to  secure  voter  regis¬ 
tration  could  the  city  ask  the  county  to 
furnish  them  with  the  registered  voters  of 
the  city?" 

Clinton  is  located  In  Henry  County,  Missouri,  a  third  class 
county.  According  to  the  I960  Decennial  Census,  Clinton  had  a 
population  of  6,925.  We  have  been  Informed,  and  assume  it  to  be  a 
fact  that  Henry  County  voted  to  adopt  voter  registration  in  1962. 

Chapter  11^,  RSMo  1969,  provides  for  local  option  county  voter 
registration  and  was  first  enacted  in  1959. 

Section  ll4.040,  RSMo  1969  provides: 

"1.  There  shall  be  a  registration  of  all 
qualified  voters  in  all  counties  adootlng 
this  chapter  beginning  on  the  fifteenth 
day  of  September  next  following  the  date 
UDon  which  this  chapter  is  adopted,  and  the 
registration  of  voters  shall  be  governed 
by  the  provisions  of  this  chapter,  except 
this  chapter  does  not  apply  where: 

"(1)  A  city  in  the  county  has  ten  thousand 
or  more  inhabitants  and  already  has  a  system 
of  registration  under  chanter  ll6  or  ll8, 

RSMo,  but  aoplles  only  to  the  parts  of  the 
county  as  lie  outside  the  corporate  limits 
of  the  city;  nor 

"(2)  A  county  has  more  than  two  hundred 
thousand  inhabitants  and  already  has  a 
system  of  registration  under  chapter  113, 

RSMo;  nor 

"(3)  A  county  contains  a  city  or  part  of 
a  city  of  more  than  four  hundred  thousand 
inhabitants  and  already  has  a  system  of 
registration  under  chapter  119,  RSMo. 

"2.  The  general  registration  of  electors 
qualified  to  vote  in  any  county  shall  be 
held  as  provided  in  this  chapter,  and  after 
so  registering  a  qualified  voter  in  the 
county  is  not  required  to  register  again, 
unless  obliged  to  do  so  by  the  terms  of 
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this  chapter.' 
elector  may  be 
ferred  only  as 


The  registration  of  the 
changed,  canceled  or  trans 
provided  in  this  chapter." 


Under  this  statute,  Henry  County  had  authority  to  adopt  voter 
registration  in  1962.  When  it  voted  to  adopt  voter  registration, 
the  registration  of  voters  applied  to  all  voters  in  the  county 
except  in  cities  of  10,000  or  more  Inhabitants,  which  already  had 
voter  registration.  Since  Clinton  did  not  have  10,000  or  more 
Inhabitants  in  1962,  when  Henry  County  adopted  voter  registration, 
voter  registration  applied  to  the  City  of  Clinton  in  all  state  and 
county  primary,  special  and  general  elections  as  stated  in  Section 
114.2'40,  RSMo. 


It  is  our  view  that  under  the  facts  submitted,  the  City  of 
Clinton  was  Included  when  voter  registration  was  adopted  in 
Henry  County  in  1962  in  state  and  county  primary,  special,  and 
general  elections. 


We  believe  the  answer  to  your  questions  whether  the  city 
council  of  the  City  of  Clinton  has  authority  to  reoulre  voter 
registration  is  found  in  Section  114.0^7,  RSMo  1969,  which  pro¬ 
vides  as  follows: 


"1.  Any  Incorporated  city,  town  or  village 
wholly  within  any  county  which  has  adopted 
this  chapter  may,  by  ordinance  duly  passed 
by  its  legislative  body,  adopt  this  chapter 
and  make  the  provisions  thereof  applicable 
to  municipal  elections  held  within  the  city, 
town  or  village.  No  ordinance  adopting  this 
chapter  shall  become  effective  until  after 
the  expiration  of  thirty  days  from  the  time 
of  its  final  passage.  If  during  the  thirty- 
day  period  a  petition  signed  by  a  number  of 
qualified  voters  of  the  city,  town  or  village 
at  least  equal  to  five  percent  of  the  popu¬ 
lation  of  the  city,  town  or  village,  as 
determined  by  the  last  preceding  federal 
decennial  census  or  by  a  subsequent  official 
census  conducted  pursuant  to  the  laws  of  this 
state,  protesting  the  passage  of  the  ordinance 
is  presented  to  the  legislative  body,  that 
body  shall  submit  the  ordinance  to  a  vote  of 
the  qualified  voters  of  the  city,  town  or 
village  either  at  the  next  general  election 
or  at  a  special  election  to  be  called  for 
the  purpose  and  the  ordinance  shall  not  be¬ 
come  effective  unless  a  majority  of  the 
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qualified  voters  votinn;  on  the  proposition 
vote  in  favor  thereof.  At  least  ten  days' 
notice  of  the  soecial  election  shall  be  t^lven 
in  the  manner  that  the  legislative  body  of 
the  city,  town  or  vlllap:e  directs.  While  the 
ordinance  is  in  effect  no  person  shall  be  per¬ 
mitted  to  vote  in  any  municipal  election  held 
within  the  city,  town  or  vlllaRie  unless  he  is 
registered  in  the  manner  provided  in  this 
chapter. 

"2.  No  election  precinct  established  in  the 
city,  town  or  vlllar^e  under  the  provisions  of 
this  chapter  shall  embrace  territory  outside 
of  the  corporate  limits  of  the  city,  town 
or  village.  The  officials  who  now  conduct 
elections  in  the  city,  town  or  vlllaf^e  shall 
continue  to  do  so  after  the  adoption  of  this 
chapter  untlll  otherwise  provided  by  law,  and 
the  county  clerk  on  the  day  before  any  munic¬ 
ipal  election  is  to  be  held  in  the  city,  tovm 
or  vlllarje  shall  deliver  the  proper  regis¬ 
tration  records  to  the  appropriate  election 
officials . 

"3.  An  ordinance  adopting  this  chanter  may  be 
repealed  in  the  manner  provided  in  this  section 
for  its  enactment. 

"4.  All  laws  relatlnc;  to  the  conduct  of  elec¬ 
tions  in  the  cities,  towns  and  villages  which 
adopt  this  chapter  shall  remain  in  full  force 
and  effect  Insofar  as  they  do  not  conflict 
with  the  provisions  of  this  chanter." 

It  is  our  opinion  that  the  City  of  Clinton,  Henry  County, 
Missouri  may  adopt  voter  registration  for  all  municipal  elections 
in  the  manner  and  as  provided  in  the  above  section  and  the  county 
clerk  would  be  required  to  furnish  the  proper  registration  records 
to  the  city  election  officials. 

CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  When  Henry  County,  by  a  vote  of  the  people,  adopted 
the  provisions  of  Chapter  11^,  HSMo  for  voter  registration,  voter 
registration  applied  to  the  City  of  Clinton  in  all  state  and  county 
primary,  special  and  general  elections. 
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2.  The  City  of  Clinton,  Henry  County,  Missouri  may  adopt 
voter  registration  for  all  municipal  elections  in  the  manner  as 
provided  for  in  Section  114.0^7,  RSMo  and  it  would  be  the  duty  of 
the  county  clerk  to  furnish  the  proper  registration  records  to  the 
city  election  officials. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Romlnes 


August  7,  1970 


OPINION  LiiTTER  NO.  ii09 


Honorable  Arthur  T.  Stephenson 
Prosecuting  Attorney 
Pemiscot  County  Court  House 
Caruthersvllle,  Missouri  63830 


Dear  Mr.  Stephenson: 

This  letter  Is  In  response  to  your  request  for  an  opinion  of 
this  office  concerning  the  registration  of  eighteen,  nineteen  and 
twenty  year  old  individuals  to  vote  under  the  Voting  Rights  Act  of 
1970.  In  your  question  you  asked  whether  the  county  clerk  is  " .  . 
now  to  allow  eighteen,  nineteen,  and  twenty  year  olds  to  register, 
and  are  they  now  qualified  to  vote  in  all  elections." 

Apparently,  the  county  clerk  of  Pemiscot  County  is  concerned 
as  to  whether  the  passage  of  the  Civil  Rights  Act  of  1970  dictates 
that  he  register,  and  allow  to  vote  In  all  elections  in  1970  those 
individuals  eighteen  but  not  yet  twenty-one. 

The  substantive  provisions  of  Title  III  of  the  Voting  Rights 
Act  Amendments  of  1970  are  as  follows: 

"'Sec.  301. (a)  The  Congress  finds  and  declares 
that  the  Imposition  and  application  of  the  re¬ 
quirement  that  a  citizen  be  twenty-one  years 
of  age  as  a  precondition  to  voting  in  any  pri¬ 
mary  or  in  any  elections — 

"'(1)  denies  and  abridges  the  Inherent  consti¬ 
tutional  rights  of  citizens  eighteen  years  of 
age  but  not  yet  twenty-one  years  of  age  to 
vote — a  particularly  unfair  treatment  of  such 
citizens  in  view  of  the  national  defense  re¬ 
sponsibilities  Imposed  upon  such  citizens; 
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"'(2)  has  the  effect  of  denylnp:  to  citizens  of 
eighteen  years  of  age  but  not  yet  twenty-one 
years  of  age  the  due  process  and  equal  protec¬ 
tion  of  the  laws  that  are  guaranteed  to  them 
under  the  fourteenth  amendment  of  the  Consti¬ 
tution;  and 

"'(3)  does  not  bear  a  reasonable  relationship 
to  any  compelling  State  interest, 

'"(b)  In  order  to  secure  the  constitutional 
rights  set  forth  in  subsection  (a),  the  Congress 
declares  that  it  la  necessary  to  prohibit  the 
denial  of  the  right  to  vote  to  citizens  of  the 
United  States  eighteen  years  of  age  or  over. 

" 'Prohibition 

'"Sec.  302.  Except  as  required  by  the  Constitu¬ 
tion,  no  citizen  of  the  United  States  who  is 
otherwise  qualified  to  vote  in  any  state  or 
political  subdivision  in  any  primary  or  in  any 
election  shall  be  denied  the  right  to  vote  in 
any  such  primary  or  election  on  account  of  age 
if  such  citizen  is  eighteen  years  of  age  of 
older.  .  .  . 

As  is  obvious  from  the  foregoing,  the  Intent  of  the  Congress 
is  to  allow  all  those  individuals  who  are  otherwise  qualified  and 
are  over  eighteen  to  be  allowed  to  vote.  This  Act,  however,  does 
not  in  fact  become  effective  until  the  let  of  January,  1971*  as 
per  Section  305  which  states : 

"'Sec.  305.  The  provisions  of  title  III  shall 
take  effect  with  respect  to  any  primary  or 
election  held  on  or  after  January  1,  1971.'" 

Thus,  it  is  a  conclusion  of  this  office  from  the  foregoing,  that 
those  persons  eighteen  but  not  yet  twenty-one  have  not  been  given 
the  right  to  vote  in  any  primary  or  other  election  of  the  State  of 
Missouri  in  the  year  1970,  and  as  such  the  county  clerk  of  Pemiscot 
County  does  not  have  to  register  those  persons  eighteen  but  not 
yet  twenty-one  to  vote  in  any  elections  for  1970. 

Yours  very  truly, 


JOHN  C.  DANPORTH 
Attorney  General 
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ARREST:  A  nollcc  ofricer  from  a  fourth  clana 

POLICE:  city  may  arrest  for  violations  of 

CITY  POLICE:  state  traffic  lav/s  occurring  v/lthln 

CRIMINAL  PROCEDURE:  the  city  limits  and  may  file  a  com- 

CITIES,  TOWNS  &  VILLAGES:  plaint  based  upon  this  violation  In 

the  maprlstrate  court;  a  nollce  of¬ 
ficer  from  a  fourth  class  city,  possessed  o^  knowledf>;e  that  a  recent 
felony  has  been  committed,  may  arrest  v/lthout  a  warrant  anyone  he  has 
reasonable  grounds  to  believe  has  committed  the  offense;  the  arrest 
for  this  felony  may  occur  outside  the  city  limits;  a  police  officer 
from  a  fourth  class  city  does  not  have  the  power  to  make  an  ordinance 
violation  arrest  outside  the  city  limits;  and  a  fourth  class  city 
police  chief  may  not  take  bond  for  arrests  made  v/lthout  a  warrant 
for  offenses  that  occur  within  the  city  limits. 

Or’TNION  MO.  hll 


October  6,  1970 


Honorable  Cus  Salley 
State  Representative 
District  IJo.  116 
P.  0.  Box  2i\7 
Warsaw,  Missouri  G5355 

Dear  Representative  Salley: 
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\ 
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This  letter  Is  In  response  to  your  opinion  renuest  concernlnt?: 
the  authority  of  a  police  officer  of  a  fourth  class  city.  More 
specifically,  your  questions  and  our  responses  thereto  are  as 
follows : 


"1.  Can  a  Fourth  Class  Police  O'f'flcer  arrest 
on  State  Traffic  Violations  v/lth  In  the 
city  limits  and  then  file  the  case  directly 
Into  the  Mapjlstrate  Court?" 

V/e  note  Initially  that  prosecutions  before  magistrates  for  mis¬ 
demeanors  are  required  to  be  Initiated  by  Information  only.  Supreme 
Court  Rule  21.02.  Supreme  Court  Rule  21.03  requires  that  the  In¬ 
formation  be  filed  by  the  prosecuting;  attorney,  although  this  In¬ 
formation  may  be  prompted  by  a  complaint  filed  with  the  magistrate 
havlni;  jurisdiction.  Supreme  Court  Rules  21.0^1  and  37.^6.  In  the 
case  of  Kansas  City  v.  Asby,  377  S.W.2d  511  (K.C.Ct.App.  196^),  the 
court  noted  that  Section  5^3-020,  RSMo  1969,  requires  that  prose¬ 
cutions  before  a  maelstrate  for  misdemeanors  shall  be  by  Information 
and  shall  be  filed  before  the  party  or  parties  accused  shall  be  tried. 
The  court  concluded,  therefore,  that  a  prosecution  for  a  misdemeanor 
Is  not  commenced  by  the  filing,  of  a  complaint,  but  beqlns  only  upon 
the  filing  of  an  Information  and  that  no  judicial  proceedings  are 
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commenced  by  the  fillnc;  of  a  police  officer's  complaint  against 
a  misdemeanant. 

Thus,  If  a  police  officer  of  a  fourth  class  city  filed  a  com¬ 
plaint  In  the  magistrate  court.  Judicial  proceedings  against  the 
violator  do  not  commence  until  the  prosecuting  attorney  files  an 
Information  based  upon  his  comnlalnt.  Hov/ever,  It  should  be  noted 
that  Supreme  Court  Rule  21.0i<  obligates  the  magistrate  to  transmit 
the  complaint  to  the  prosecuting  attorney  so  that  he  may  determine 
If  filing  an  Information  based  upon  this  comnlalnt  Is  warranted 
under  the  circumstances. 

Also  Involved  In  this  first  question  Is  whether  a  police  of¬ 
ficer  of  a  fourth  class  city  has  the  pov/er  to  arrest  on  state 
traffic  violations  occurring  within  the  city  limits.  Applicable 
Is  Section  85. 610,  RSMo  1969,  which  states: 

"The  marshal  In  cities  of  the  fourth  class 
shall  be  chief  of  police,  and  shall  have  pov;er 
at  all  times  to  make  or  order  an  arrest,  v/lth 
proper  process,  for  any  offense  against  the 
laws  of  the  city  or  of  the  state,  and  to  keen 
the  offender  In  the  city  prison  or  other  proper 
place  to  prevent  his  escape  until  a  trial  can 
be  had  before  the  proper  officer,  unless  such 
offender  shall  give  a  good  and  sufficient  bond 
for  his  appearance  for  trial.  The  marshal 
shall  also  have  pov/er  to  make  arrests  without 
process.  In  all  cases  In  which  any  offenses 
against  the  laws  of  the  city  or  of  the  state 
shall  be  committed  In  his  presence.’*  (Emphasis 
iMiTJ -  - - 

This  statute  Is  consistent  with  the  common  law  which  held  that  any 
peace  officer  had  authority  to  arrest  for  a  misdemeanor  committed 
in  his  presence  without  a  warrant.  State  v.  Parker,  378  S.Vf.2d 
27^  (Spr.Ct.App.  196iJ). 

Your  second  question  was  as  follows: 

"2.  Can  a  fourth  Class  Police  Officer  make  an 
arrest  on  a  felony  charge  and  then  file 
the  case  himself  with  the  Prosecuting  At¬ 
torney,  or  does  the  Police  Officer  have 
to  make  the  arrest,  call  the  sheriff,  and 
then  let  him  take  over?" 

Again,  we  call  your  attention  to  Section  85.6IO,  RSMo  1969, 
which  specifically  permits  a  police  officer  In  a  fourth  class  city 
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.  .to  make  arrests  without  process,  in  all  cases  in  v/hlch  any 
offenses  af^alnst  the  laws  of  the  city  or  of  the  state  shall  be 
committed  in  his  presence."  Tn  vlev;  of  this  statute,  there  would 
be  no  necessity  for  the  assistance  of  the  sheriff,  as  the  statute 
clearly  enables  a  police  officer  to  arrest  ^or  commission  of  a 
felony . 

Your  third  question  was  as  follov/s: 

"3.  Can  a  fourth  class  police  officer,  that 
has  seen  or  has  reasons  to  believe  a 
felony  has  been  committed,  bo  allowed  to 
chase  or  try  to  apprehend  a  car  that  has 
left  his  city  limits?" 

In  the  case  of  State  v.  Keeny ,  ^31  S.W.2d  95  (Mo.  1963),  a 
city  policeman  from  a  third  class  city  v/as  advised  by  the  victim 
of  a  robbery  as  to  the  description  of  the  robber's  automobile  and 
as  to  its  (general  direction  of  travel  from  the  scene  of  the  robbery. 
He  slp^hted  a  car  fitting  this  description  approximately  ten  miles 
outside  the  city  limits,  and  succeeded  in  getting  it  to  stop.  Upon 
arresting  the  occupants  and  searching  the  automobile,  evidence  was 
produced  which  led  to  the  occupants'  conviction  for  the  robbery. 

In  affirming  this  conviction,  the  Missouri  Sunreme  Court  held: 

"This  arrest  v/as  lawful  and  this  being  so,  the 
ensuing  search  of  the  automobile  as  here  de¬ 
scribed,  v;as  lawful,  as  incident  thereto.  The 
fact  that  policeman  Grimes  v/as  outside  his  .jur¬ 
isdiction  does  not  make  the  arrest  unlav/ful  un¬ 
der  the  circumstances  before  us.  A  private 
citizen  could  lawfully  have  proceeded  as  Grimes 
did.  The  facts  are  that  there  was  a  robbery; 
within  a  fev/  minutes  after  it  occurred,  Grimes 
learned  from,  a  reliable  source  that  the  per¬ 
petrator  was  a  man  with  a  gun  who  left  the 
scene  in  a  particular  style  and  color  car, 

.  .  .  V/lthin  l6  minutes  from  the  time  he  v/as 
first  called  about  the  robbery  he  overtook  such 
a  car.  .  .  .  Under  these  circumstances.  Grimes 
had  reasonable  grounds  to  believe  that  the  men 
in  the  car  were  the  ones  v/ho  committed  the  rob- 
ber.y  and  could  lawfully  arrest  them  without 
warrant,  ..."  (M.  at  97) 

See  also  State  v.  Murray,  ^^5  S.V/.2d  296  (Mo.  1969),  where  an  arrest 
similar  to  the  one  occurring  in  the  Keeny  case  was  upheld  as  valid 
even  though  made  outside  the  city  limits  by  a  city  nolice  officer. 
Thus,  assuming  that  the  police  officer  has  "reasonable  grounds  to 
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believe"  a  felony  has  been  committed  by  the  person  he  is  pursulnf^, 
then  he  may  chase  and  try  to  aoprehend  that  person  outside  the  clt 
limits . 

Your  fourth  question  v?as  as  follows: 

"^1.  Can  a  fourth  class  nollce  officer  give  a 
traffic  ticket  to  a  subject  that  has  com¬ 
mitted  a  drlvlnp;  offense  within  the  city 
limits,  althoun^h  the  officer  cannot  r^et 
the  subject  stopped  until  he  is  two  or 
three  blocks  out  of  the  city  limits?" 

In  the  case  of  Hacker  v.  City  of  Potosi,  3S)1  "•••/. 2d  7^0  ('lo. 

En  Banc  1961),  the  Missouri  Suoreme  Court  stated: 

"V/e  have  held  that  a  police  officer  of  a  fourth 
class  city  (v/hlch  Potosi  vias )  has  no  authority 
to  arrest  v/lthout  a  warrant  outside  the  city 
limits  in  nonfelony  cases.  (City  of  Advance 
ex  rel.  Henley  v.  Maryland  Casualty  Co.,  Mo. 

Supp.,  302  S.V/.2d  28,  and  authorities  cited; 
as  to  arrest  with  warrant  see  Bee.  93.5^0; 
statutory  citations  are  to  RBMo  and  V.A.M.f.) 

.  .  .  ."  (^.  at  761) 

The  above  question  is  consistent  vjith  v;ell  settled  Missouri  law 
that  municipal  officers  do  not  have  power  to  make  ordinance  vio¬ 
lation  arrests  outside  city  limits.  The  only  statutory  exception 
to  this  rule,  v/hlch  does  not  aoply  in  your  case,  is  that  hot  our- 
sult  of  ordinance  violators  across  city  lines  is  permitted  in  ft. 
Louis  County.  The  statute  which  permits  this  exception  (Section 
5^^. 157,  RSMo  1969)  is  strictly  limited  to  nursults  by  peace  of¬ 
ficers  in  St.  Louis  County,  hov/ever.  Thus,  no  arrest  may  be  made 
by  police  officers  from  a  fourth  class  city  outside  the  city  limit 
for  an  ordinance  violation  committed  v/lthin  the  city  limits.  V.'e 
parenthetically  note  that  this  limitation  does  not  prevent  the  po¬ 
lice  officer  from  fllinq  a  complaint  unon  which  a  summons  or  war¬ 
rant  for  the  arrest  of  the  offender  may  be  had,  however. 

Your  fifth  question  was  as  follows: 

"5-  Is  a  fourth  class  city  police  chief  that 
is  bonded  allowed  to  take  bond  on  offenses 
that  happened  in  the  city  limits?" 

We  assume  that  this  question  refers  to  arrests  made  v/lthout 
a  v/arrant.  Our  examination  of  Missouri  law  Indicates  no  statutory 
authority  for  the  taking  of  such  a  bond  by  such  an  officer  after 
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a  warrantless  arrest.  The  lack  of  this  authority  leads  us  to  con¬ 
clude  that  such  officer  does  not  have  authority  to  take  bonds  under 
these  circumstances.  vie  do  not  pass  on  the  question  of  the  marshal's 
authority  In  the  event  that  there  Is  an  ordinance  purnortlnc;  to  al¬ 
low  the  marshal  to  set  and  accent  such  a  bond. 

COIJCLUSIOM 


It  Is,  therefore,  the  opinion  of  this  office  that  a  police 
officer  f6Wi  a  fourth  class  city  may  arrest  for  violations  of  state 
traffic  laws  occurring  within  the  city  limits  and  may  file  a  com¬ 
plaint  based  upon  this  violation  in  the  magistrate  court;  that  a 
police  officer  from  a  fourth  class  city,  possessed  of  knowledt^e  that 
a  recent  felony  has  been  committed,  may  arrest  without  a  warrant 
anyone  he  has  reasonable  grounds  to  believe  has  committed  the  of¬ 
fense;  that  the  arrest  for  this  felony  may  occur  outside  the  city 
limits;  that  a  police  officer  from  a  fourth  class  city  does  not 
have  the  power  to  make  an  ordinance  violation  arrest  outside  the 
city  limits;  and  that  a  fourth  class  city  police  chief  may  not  take 
bond  for  arrests  made  without  a  warrant  for  offenses  that  occur 
within  the  city  limits. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Craig  A.  Van  Hat re. 


Yours  very  tryii' 

JOHN  C.  DANFORTII 


Attorney  General 


-5- 


COSMETOLOGY : 
WIGS: 


1.  Department  store  sales  personnel 
who  receive  compensation  either  from 
the  store  or  from  the  customer  for 
combing,  brushing  and  arranging  individuals'  hair  in  the  process  of 
selling  or  servicing  wigs  are  practicing  the  occupation  of  hair¬ 
dresser  within  the  meaning  of  Section  329.020,  RSMo  1969,  and  must 
obtain  a  certificate  of  registration  from  the  State  Board  of  Cos¬ 
metology.  2.  The  department  store  in  which  the  occupation  of  hair¬ 
dresser  is  practiced  must  also  obtain  a  certificate  of  registration 
from  the  State  Board  of  Cosmetology. 


OPINION  NO.  412 


September  l6,  1970 


Honorable  Jack  E.  Gant 
State  Senator 
Sixteenth  District 
9517  East  29th  Street 
Independence,  Missouri  64052 

Dear  Senator  Gant: 

This  official  opinion  is  issued  in  response  to  your  request 
concerning  the  following  question: 

"I  have  received  several  inquiries  from 
constituents  in  regard  to  the  practice 
of  stores  in  the  selling  and  servicing 
of  wigs . 

"I  have  been  advised  that  numerous  de¬ 
partment  stores  are  combing,  brushing, 
and  arranging  individuals '  hair  in  the 
process  of  selling  this  merchandise. 

I  am  further  advised  that  this  is  done 
by  sales  people  and  not  by  licensed 
people  under  the  State  Board  of  Cosme¬ 
tology. 

"Thus,  I  would  appreciate  it  if  you 
would  provide  me  with  an  opinion  as  to 
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whether  any  sanitation  statutes  or  re¬ 
gulations  of  the  State  Board  of  Cosme¬ 
tology  are  being  violated  by  this  prac¬ 
tice  . " 

Section  329.020,  RSMo  1969,  provides  in  part  as  follows: 

"Any  person  who  engages  for  compensation 
in  any  one  or  any  combination  of  the  fol¬ 
lowing  practices,  to  wit:  Arranging, 
dressing,  curling,  singeing,  waving,  per¬ 
manent  waving,  cleansing,  cutting,  bleaching, 
tinting,  coloring  or  similar  work  upon  the 
hair  of  any  person  by  any  means  shall  be 
construed  to  be  practicing  the  occupation 
of  a  hairdresser.  ..." 

Section  329.030,  RSMo  1969,  prescribes  that: 

".  .  .It  shall  be  unlawful  for  any  person 
in  this  state  to  engage  in  the  occupation 
of  hairdresser.  .  .  ,  or  to  conduct  a  hair¬ 
dressing.  .  .  establishment.  .  .  ,  unless 
such  person  shall  have  first  obtained  a 
certificate  of  registration  as  provided  by 
this  chapter." 

Section  329.050,  RSMo  1969,  details  the  qualifications  that 
an  applicant  must  possess  in  order  to  obtain  a  certificate  of  reg¬ 
istration  as  a  hairdresser. 

It  is  clear  that  department  store  sales  personnel  perform 
hairdressing  services,  as  defined  in  Section  329.020,  supra,  by 
combing,  brushing,  and  arranging  individuals'  hair  in  the  process 
of  selling  and  servicing  wigs.  Such  persons  must  be  certified  as 
hairdressers  if  they  perform  their  services  for  compensation. 

Department  store  sales  personnel  who  comb,  brush  and  arrange 
individuals'  hair  in  the  process  of  selling  or  servicing  wigs,  ob¬ 
viously  perform  their  services  for  compensation  when  they  are  paid 
a  specified  rate  of  renumeration  directly  by  the  customer  for  the 
hairdressing  services  alone,  or  when  they  are  paid  a  single  fee 
directly  by  the  customer  for  the  wig  and  the  hairdressing  services 
together.  While  the  amount  of  the  compensation  paid  for  hairdres¬ 
sing  services  in  the  latter  Instance  may  be  uncertain,  it  is  clear 
that  part  of  the  compensation  is  consideration  for  such  services. 
Section  329.020,  supra ,  does  not  require  that  the  amount  of  com¬ 
pensation  be  clearly  ascertainable  in  every  Instance. 
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Such  sales  personnel  also  engage  In  performing  hairdressing 
services  for  compensation  when  remunerated  by  the  department  store 
for  performing  hairdressing  services  alone  or  for  performing  such 
services  in  conjunction  with  selling  and  servicing  wigs.  Section 
329.020,  supra,  does  not  require  that  the  compensation  be  paid 
directly  by  the  customer  to  the  person  performing  the  hairdressing 
services . 

Such  department  store  sales  personnel  may  also  perform  hair¬ 
dressing  services  for  compensation  by  accepting  tips  regularly  given 
by  customers.  In  Attorney  General  Opinion  No.  20,  dated  February  3> 
1953*  to  the  Honorable  Robert  E.  Crist,  this  office  expressed  the 
opinion  that  a  person  who  performs  hairdressing  services  in  her  home 
without  charge  but  accepts  tips  regularly  given  by  her  customers  is 
practicing  as  a  hairdresser  for  compensation  within  the  meaning  of 
Section  329.020,  RSMo  1969,  and  must  obtain  a  certificate  of  regis¬ 
tration.  A  copy  of  that  opinion  is  enclosed. 

Thus,  if  department  store  sales  personnel  receive  compensation 
for  combing,  brushing  and  arranging  customers'  hair  in  the  process 
of  selling  or  servicing  wigs  they  are  practicing  the  occupation  of 
hairdresser,  as  defined  in  Section  329*020,  supra ,  and  must  obtain 
the  necessary  certificate  of  registration.  In  addition,  the  store 
Itself  in  which  the  occupation  of  hairdresser  is  practiced  is  re¬ 
quired  to  obtain  a  certificate  of  registration  under  Section  329.0^15, 
RSMo  1969. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  Department  store  sales  personnel  who  receive  compensation 
either  from  the  store  or  from  the  customer  for  combing,  brushing  and 
arranging  individuals'  hair  in  the  process  of  selling  or  servicing 
wigs  are  practicing  the  occupation  of  hairdresser  within  the  meaning 
of  Section  329.020,  RSMo  1969,  and  must  obtain  a  certificate  of  reg¬ 
istration  from  the  State  Board  of  Cosmetology. 

2.  The  department  store  in  which  the  occupation  of  hairdresser 
is  practiced  must  also  obtain  a  certificate  of  registration  from  the 
State  Board  of  Cosmetology. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Harvey  M.  Tettlebaum. 

^  Very  truly 

Vjohn  c.  danforth 

Attorney  General 


Enclosure : 

Op.  No.  20 
2-3-53,  Crist 
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See:  State  ex  rel.  Lack  v.  Melton,  629  S.W.2d  302  (Mo.  banc  1985) . 

ASSESSORS:  With  respect  to  Senate  Bill  No.  1 

COMPENSATION:  of  the  Third  Extra  Session,  75th 

DEPUTIES:  General  Assembly:  1.  Pursuant 

SALARIES:  to  the  provisions  of  subsection  3 

(Section  53.071,  RSMo)  of  said  bill, 
the  salary  of  a  county  assessor  whose  year  of  incumbency  begins 
September  1,  1970,  would  be  computed  on  the  basis  of  the  assessed 
valuation  of  the  county  for  the  year  1969  and  the  salary  for  each 
succeeding  year  is  to  be  computed  on  the  basis  of  the  assessed  valua¬ 
tion  of  the  county  for  the  preceding  year.  2.  In  counties  of  the 
second,  third,  and  fourth  class,  the  salary  of  each  clerk  and  deputy 
appointed  by  the  county  assessor  subject  to  the  approval  of  the  coun¬ 
ty  court  shall  be  paid  entirely  by  the  county.  3.  The  provisions 
of  subsection  3  of  said  bill  (Section  53.081,  RSMo)  requiring  the 
assessor  of  each  county,  except  counties  of  the  first  class  having 
a  charter  form  of  government ,  to  verify  ten  sales  of  real  property 
made  in  the  county  each  month  and  make  a  report  to  the  State  Tax 
Commission  do  not  apply  to  township  assessors  in  counties  having 
a  township  form  of  government.  The  provisions  of  subsection 

3  of  said  bill  (Section  53.091,  RSMo)  requiring  the  assessors  of 
this  state  to  attend  a  course  of  study  as  prescribed  by  the  State 
Tax  Commission  includes  township  assessors.  5-  The  provisions  of 
subsection  3  (Section  137.330,  RSMo)  of  said  bill  are  applicable 
only  to  counties  of  the  first  class. 

OPINION  NO.  ill3 

September  l8,  1970 


Honorable  Haskell  Holman 
State  Auditor 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  is  in  response  to  your  request  for  an  official  opinion 
on  questions  arising  from  certain  provisions  of  Senate  Bill  No. 

1  passed  by  the  Third  Extra  Session  of  the  75th  General  Assembly. 
In  your  opinion  request  you  point  out  that  subsection  3,  Section 
51.071  of  Senate  Bill  No.  1  provides: 

"For  the  purpose  of  computing  an  assessor's 
salary,  the  term  'assessed  valuation'  means 
the  total  assessed  valuation  of  his  county  as 
computed  by  the  state  tax  commission  for  the 
tax  year  immediately  preceding  the  tax  year 
for  which  the  salary  is  paid.  The  state  tax 
commission  shall  provide  the  department  of 
revenue  with  each  such  computation  of  valua¬ 
tion  made  by  them." 
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You  present  your  first  question  as  follows: 

"In  that  the  year  of  Incumbency  of  an  assessor 
Is  from  September  1  to  August  31  of  the  next 
year,  would  the  applicable  *per  year  salary’ 
as  set  forth  in  subdivisions  1  throuirh  l4  o^ 

Section  53.071  be  payable  for  the  fiscal  year 
of  the  assessor  and  the  amount  of  compensation 
for  each  to  be  determined  on  the  basis  of  the 
assessed  valuation  of  each  county  as  of  Decem¬ 
ber  31  of  the  year  preceding  the  beginning  of 
each  year  of  Incumbency?" 

The  basic  rule  of  statutory  construction  is  to  seek  the  in¬ 
tention  of  the  lawmakers  and,  if  possible,  to  effectuate  that  in¬ 
tention.  The  court  should  ascertain  legislative  intent  from  the 
words  used  if  possible  and  should  ascribe  to  the  language  used  its 
plain  and  rational  meaning.  State  ex  rel.  Clay  Equipment  Corpora¬ 
tion  V.  Jensen,  363  S.W.2d  666  (rio.  En  Banc  1963). 

Section  137.080,  RSMo  1969,  provides  that  real  estate  and 
tangible  personal  property  shall  be  assessed  annually  at  the  as¬ 
sessment  which  commences  on  the  first  day  of  January.  Accordingly, 
the  salary  of  an  assessor  whose  year  of  incumbency  beprins  September 
1,  1970,  would  be  computed  on  the  basis  of  the  assessed  valuation 
of  the  county  for  the  year  January  1,  1969,  to  December  31,  1969, 
since  that  is  the  tax  year  immediately  preceding  the  tax  year  for 
which  the  salary  is  paid. 

Your  next  question  is  as  follov/s: 

"From  the  provisions  contained  in  subsection 
1,  Section  53.071  Senate  Bill  Number  1,  relat¬ 
ing  to  payment  of  salaries  of  clerks  and  deputies 
of  assessors,  is  it  to  be  interpreted  that  -  all 
salaries  of  clerks  and  deputies  anoolnted  by 
each  assessor,  subject  to  the  approval  of  the 
county  court,  in  counties  of  second,  third  and 
fourth  classes,  except  counties  adopting  tovm- 
shlp  organization,  are  payable  in  tiielr  entirety 
by  the  respective  counties?" 

Subsection  1,  Section  53.071  of  Senate  Bill  No.  1  provides: 

"For  the  perfomance  of  their  existing  statu¬ 
tory  duties  and  for  the  additional  duties  set 
forth  in  sections  53.08l  and  53.091,  each  coun¬ 
ty  assessor,  except  in  counties  of  the  first 
class  having  a  charter  form  of  government,  shall 
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receive  an  annual  salary  for  his  services  and 
shall,  subject  to  the  approval  of  the  county 
court,  anpolnt  the  additional  clerks  and  depu¬ 
ties  that  he  deems  necessary  for  the  prompt  and 
proper  discharge  of  the  duties  of  his  office. 

A  portion  of  each  county  assessor's  salary  and 
of  the  salaries  for  his  clerks  and  deputies 
shall  be  paid  by  the  state  In  an  amount  equal 
to  the  sum  paid  by  the  state  for  assessors', 
clerks',  and  deputies'  compensation  In  that 
county  In  the  year  1969,  and  the  remainder  of 
the  assessors'  salary  and  the  salaries  for  his 
clerks  and  deputies  shall  be  paid  by  his  county. 


The  manner  in  which  the  salary  of  each  clerk  and  deputy  ap¬ 
pointed  by  the  assessor  shall  be  paid  Is  set  forth  In  subsection 
2  of  Senate  Bill  No.  1  as  follows: 

"Each  assessor  shall  be  paid  his  salary  In  equal 
monthly  Installments  by  his  county.  Each  clerk 
and  deputy  anpolnted  by  the  assessor  shall  be 
paid  his  salary  In  equal  monthly  Installments 
by  his  county.  The  state  shall  remit  Its  share 
of  each  assessor's  salary  and  clerk  and  deputy 
hire  to  each  county  In  equal  monthly  Install¬ 
ments  for  deposit  in  the  general  revenue  fund 
of  that  county." 

No  payment  was  made  or  Is  to  be  made  by  the  state  for  salaries 
of  clerks  or  deputies  of  assessors  In  1969  In  second,  third  or 
fourth  class  counties  not  under  township  organization.  It  follows 
that  all  the  salaries  of  clerks  and  deputies  of  county  assessors 
In  second,  third,  and  fourth  class  counties  must  be  paid  In  their 
entirety  by  such  counties. 

Your  third  question  Is  as  follows: 

"Are  the  requirements  and  provisions  contained 
In  Sections  53*081  and  53*091  Senate  Bill  1, 
applicable  to  Township  Assessors  In  counties 
having  Township  Form  of  Government?" 

Section  53.081,  Senate  Bill  Mo.  1  provides  in  part: 

"The  assessor  in  each  county,  exceot  counties 
of  the  first  class  having  a  charter  form  of 
government,  in  addition  to  other  duties  pro¬ 
vided  by  law,  shall  each  calendar  month  verify 
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ten  sales  of  real  property  made  within  his 
county  during  that  month  and  shall  make  a  re¬ 
port  of  these  sales  to  the  state  tax  commission. 

II 


Section  53.091,  Senate  Bill  No.  1  provides  in  part: 

"The  assessors  of  this  state,  in  addition  to 
their  other  duties,  shall  attend  a  course  of 
studies  as  prescribed  by  the  state  tax  commis¬ 
sion  as  is  herein  provided.  ..." 

In  Section  53.081  the  legislature  specifically  refers  to  "the 
assessor  in  each  county."  Inasmuch  as  the  term  assessor  is  used 
in  the  singular,  it  appears  that  the  legislature  has  expressed  the 
Intention  that  this  section  shall  be  applicable  only  in  counties 
having  county  assessors,  except  counties  of  the  first  class  having 
a  charter  form  of  government.  On  the  other  hand,  in  Section  53*091 
the  legislature  specifically  refers  to  "the  assessors  of  this  state. 
Here  the  term  assessors  is  used  in  the  plural  and  the  words  "all 
assessors  of  this  state"  apparently  Include  township  assessors. 

In  your  last  question  you  ask  whether  Section  137.330  as  amend¬ 
ed  by  Senate  Bill  No.  1  is  applicable  to  counties  of  the  first  class 
Section  137. 325 >  RSMo  1969,  provides  as  follows: 

"The  provisions  of  sections  137*325  to  137*^20 
shall  apply  only  to  counties  within  the  first 
class  as  provided  by  law." 

Section  137*330,  as  amended  by  Senate  Bill  No.  1  of  the  Third 
Extra  Session,  75th  General  Assembly,  is  as  follows: 

"One-half  of  all  the  costs  and  expenses  of 
making  the  assessment  and  in  the  preparation 
of  abstracts  of  assessment  lists  and  tax  bills 
shall  be  paid  by  the  state,  but  in  calculating 
these  costs  and  expenses  no  amount  shall  be 
allowed  for  the  salaries  of  the  assessors,  his 
clerks,  and  his  deputies  in  excess  of  that  pro¬ 
vided  in  section  53*071,  RSMo.  When  the  amount 
due  has  been  determined  by  the  state  director 
of  revenue,  he  shall  pay  such  claim  out  of  funds 
appropriated  for  that  purpose." 

It  appears,  therefore,  that  Section  137*330  as  amended  by  Senate 
Bill  No.  1  is  applicable  only  to  first  class  counties. 
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CONCLUSION 

It  is  the  opinion  of  this  office  with  respect  to  Senate  Bill 
No.  1  of  the  Third  Extra  Session,  75th  General  Assembly,  approved 
June  22,  1970,  that: 

1.  Pursuant  to  the  provisions  of  subsection  3  (Section  53-071, 
RSMo)  of  said  bill,  the  salary  of  a  county  assessor  whose  year  of 
Incumbency  begins  September  1,  1970,  would  be  computed  on  the  basis 
of  the  assessed  valuation  of  the  county  for  the  year  1969  and  the 
salary  for  each  succeeding  year  is  to  be  computed  on  the  basis  of 
the  assessed  valuation  of  the  county  for  the  preceding  year. 

2.  In  counties  of  the  second,  third,  and  fourth  class,  the 
salary  of  each  clerk  and  deputy  appointed  by  the  county  assessor 
subject  to  the  approval  of  the  county  court  shall  be  paid  entirely 
by  the  county . 

3.  The  provisions  of  subsection  3  of  said  bill  (Section  53.081, 
RSMo)  requiring  the  assessor  of  each  county,  except  counties  of  the 
first  class  having  a  charter  form  of  government,  to  verify  ten  sales 
of  real  property  made  in  the  county  each  month  and  make  a  report  to 
the  State  Tax  Commission  do  not  apply  to  township  assessors  in  coun¬ 
ties  having  a  township  form  of  government. 

The  provisions  of  subsection  3  of  said  bill  (Section  53.091, 
RSMo)  requiring  the  assessors  of  this  state  to  attend  a  course  of 
study  as  prescribed  by  the  State  Tax  Commission  includes  township 
assessors . 

5.  The  provisions  of  subsection  3  (Section  137.330,  RSMo)  of 
said  bill  are  applicable  only  to  counties  of  the  first  class. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  L.  J.  Gardner. 


V  Yours  very  ^jps^ly. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Klaffenbach) 


July  13,  1970 


OPINION  LETTER  NO. 


Honorable  Robert  E.  Young 
State  Representative 
District  No.  133 
208  West  Macon  Street 
Carthage,  Missouri  64836 

Dear  Representative  Young: 

This  letter  Is  In  response  to  your  opinion  request ,  In  which 
you  ask  whether  the  second  paragraph  of  Section  17  of  Senate  Bill 
No.  22  of  the  Seventy-fifth  General  Assembly  Is  In  violation  of 
Section  23  of  Article  III  of  the  Missouri  Constitution  relating  to 
titles  of  bills. 

The  provision  In  question  Is  presently  designated  by  the  Revlsor 
of  Statutes  as  Section  39 >319  and  states  as  follows: 

"A  user  fee  of  one  dollar  shall  be  charged 
and  collected  by  every  recorder  In  this 
state,  over  and  above  any  other  fees  re¬ 
quired  by  law,  as  a  condition  precedent  to 
the  recording  of  any  Instrument  conveying 
real  property  or  any  Interest  therein. 

The  fee  shall  be  forwarded  monthly  by  each 
recorder  of  deeds  to  the  state  collector 
of  irevenue,  and  the  fees  so  forwarded  shall 
be  deposited  by  the  collector  In  the  state 
treasury. " 

Senate  Bill  No.  22  Is  titled  "AN  ACT  Relating  to  a  state  land 
survey  authority,  with  penalty  provisions  and  with  an  effective 
date."  The  Act  creates  a  "State  Land  Survey  Authority".  Section 
17 »  as  Indicated,  provides  for  the  collection  of  a  user  fee  of  one 
dollar. 
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Section  23  of  Article  III  of  the  Missouri  Constitution  states: 

"No  bill  shall  contain  more  than  one  sub¬ 
ject  which  shall  be  clearly  expressed  In 
Its  title,  except  bills  enacted  under  the 
third  exception  In  Section  37  of  this  ar¬ 
ticle  and  general  appropriation  bills, 
which  may  embrace  the  various  subjects  and 
accounts  for  which  moneys  are  appropriated." 

It  Is  clear  that  this  section  of  the  Constitution  Is  mandatory 
and  the  title  of  an  act  should  point  to  a  single  subject  matter  and 
matters  germame  thereto.  Williams  v.  Atchison,  T.  t  S.  P.  Ry.  Co., 

233  Mo.  666,  136  S.W.  304.  A  legislative  act  Is  not  unconstitutional 
as  covering  more  than  one  subject  If  all  matters  contained  therein 
are  germane  to  the  general  subject.  Spltcaufsky  v.  Hatten,  353  Mo. 

94,  182  S.W. 2d  86. 

Likewise,  the  courts  have  held  that  where  the  title  of  a  legis¬ 
lative  bill  Is  general.  It  Is  more  comprehensive  than  when  It  descends 
to  particulars.  Downey  y «  S chrader .  353  Mo.  40,  182  S.W. 2d  320.  The 
mere  generality  of  the  title  will  not  prevent  the  act  from  being  valid 
where  the  title  does  not  tend  to  cover  up  or  obscure  legislation  which 
Is  In  Itself  Incongruous,  and  has  no  necessary  or  proper  connection. 
State  V.  Mulllnlx.  301  Mo.  385,  257  S.W.  121. 

Titles  of  acts  should  be  liberally  construed  to  support  the 
power  sought  to  be  exercised  by  the  legislature.  Wlllhlte  v.  Rathburn, 
332  Mo.  1208,  61  S.W. 2d  708. 

Legislation  will  be  upheld  In  case  of  doubt  If  It  Is  germane  to 
the  title,  and  relates  either  directly  or  Indirectly  to  the  main  sub¬ 
ject  of  the  act.  State  ex  rel.  Lorantos  v.  Terte,  324  Mo.  402,  23 
S.W. 2d  120.  Further,  the  court  In  determining  whether  the  title  to  a 
bill  Is  liable  to  mislead  the  members  of  of  the  legislature  may  trace 
the  act  In  Its  passage  through  the  legislature.  State  ex  rel.  United 
Rys.  Co.  V.  Wlethaupt.  231  Mo.  449,  133  S.W.  329. 

Senate  Bill  No.  22  as  Introduced  In  the  Seventh- fifth  General 
Assembly  contained  the  provision  In  question  under  what  was  designated 
as  Section  18.  The  original  Introduced  version  stated  that  Section 
as  follows: 


Section  18.  For  the  purpose  of  financing 
the  work  of  this  authority,  and  providing 
hhe  funds  necessary  f^or  Its  work,  a  user 
fee  of  one  dollar  shall  be  charged  and  col¬ 
lected  by  every  recorder  In  this  state,  over 
and  above  any  other  fees  required  by  law. 
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as  a  condition  precedent  to  the  recording 
of  any  Instrument  conveying  real  property 
or  any  Interest  therein.  The  fee  shall  be 
forwarded  monthly  by  each  recorder  of  deeds 
to  the  state  collector  of  revenue,  and  the 
fees  so  forwarded  shall  be  deposited  by  the 
collector  In  the  state  treasury."  (Emphasis 
added ) . 

The  portion  of  the  section  which  we  have  underscored  above, 
was  eliminated  In  the  perfected  version  of  the  bill,  and  In  ad¬ 
dition,  the  perfected  version  of  the  bill  added  to  the  title  the 
words  "and  with  an  effective  date". 

In  our  view,  this  section  was  Intended  by  the  legislature  to 
relate  to  the  financing  of  the  Authority,  and  for  that  reason,  was 
and  Is  germane  to  the  title  of  the  act.  Presumably  the  portion 
omitted  In  the  perfected  version  was  omitted  for  the  purpose  of 
eliminating  unnecessary  language.  This  does  not.  In  our  view,  detract 
from  the  obvious  legislative  Intent  that  the  user  fee  has  a  germane 
relationship  to  the  entire  act. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  pro¬ 
vision  In  question  Is  not  In  violation  of  Section  23  of  Article 
III  of  the  Constitution. 


Very  tiruly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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RECORDER  OF  DEEDS:  Instruments  subject  to  the  one  dollar  user 

REAL  PROPERTY:  fee  provided  by  Section  59.319,  RSMo  1969, 

FEES:  include  warranty  deeds,  quit  claim  deeds, 

trustee's  deeds,  collector's  deeds,  execu¬ 
tor's  deeds,  administrator's  deeds,  guardian's  deeds,  sheriff's  deeds 
in  partition,  highway  deeds,  cemetery  deeds,  tax  deeds,  wills  which 
devise  real  property,  leases  of  real  property,  all  instruments  which 
convey  easements,  patents  of  land,  probate  and  circuit  court  decrees 
which  convey  real  property  interest,  and  all  distributions  of  the 
probate  court  involving  real  property.  Instruments  which  do  not  con¬ 
vey  an  interest  in  real  property  and  are  not  subject  to  the  user  fee 
include  deeds  of  trust,  deeds  of  release  (full  and  partial),  uniform 
commercial  code  security  instruments  involving  fixtures  and  crops,  in 
struments  which  release  uniform  commercial  code  security  interests, 
prooate  and  circuit  court  decrees  which  do  not  convey  real  property 
interests,  distribution  orders  which  do  not  involve  real  property, 
leases  on  personal  property,  affidavits,  surveys,  plats  (where  ease¬ 
ments  are  not  established),  patents  on  inventions,  death  certificates 
marriage  licenses,  powers  of  attorney,  articles  of  incorporation,  ar¬ 
ticles  of  dissolution,  resolutions  and  statements. 


September  28,  1970 


OPINION  NO.  415 


Honorable  Haskell  Holman 
State  Auditor 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

This  is  in  reply  to  your  request  for  an  official  opinion  from 
this  office  concerning  the  following  question  as  it  appears  in  your 
letter: 
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"What  specific  instruments  constitute  'any 
instrument  conveying  real  property  or  any 
interest  therein'  for  which  recorders  shall 
charge  and  collect  the  one  dollar  fee?" 

Section  59.319,  RSMo  1969,  provides  as  follows: 

"A  user  fee  of  one  dollar  shall  be  charged 
and  collected  by  every  recorder  in  this 
state, over  and  above  any  other  fees  required 
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by  law,  as  a  condition  precedent  to  the  re¬ 
cording  of  any  instrument  conveying  real 
property  or  any  interest  therein.  The  fee 
shall  be  forwarded  monthly  by  each  recorder 
of  deeds  to  the  state  collector  of  revenue, 
and  the  fees  so  forwarded  shall  be  deposited 
by  the  collector  in  the  state  treasury." 

As  a  practical  matter,  this  opinion  is  limited  to  a  discussion 
of  those  instruments  which  are  normally  and  regularly  recorded  in  a 
recorder's  office. 

The  wording  of  Section  59.319  limits  the  one  dollar  user  fee  to 
instruments  "...  conveying  real  property  or  any  interest  therein." 

The  word  "conveyance"  is  a  flexible  term,  the  meaning  of  which 
is  to  be  determined  according  to  the  manner  in  which  it  is  used. 

Bates  V.  State  Savings  Bank,  136  Kan. 767,  18  P.2d  143  (1933).  An 
instrument  qualifies  as  a  conveyance  when  it  carries  from  one  person 
to  another  an  interest  in  land.  State  v.  Sutterfield,  176  S.W.2d 
666  (St.L.Ct.App. 1944) . 

The  word  "interest"  as  used  in  a  recording  statute,  when  refer¬ 
ring  to  an  interest  in  land,  is  the  broadest  term  applicable  to 
claims  in  or  upon  real  property,  and  is  broad  enough  to  include  every 
right,  title  or  interest  in  realty.  Pennsylvania  Range  Boiler  Co. 

V.  City  of  Philadelphia,  344  Pa. 34,  23  A. 2d  723  (1942) . 

The  most  obvious  example  of  an  instrument  which  conveys  an  in¬ 
terest  in  real  property  is  a  deed.  A  "deed"  is  by  definition  a 
written  instrument  whereby  an  interest  in  real  property  is  conveyed 
or  transferred  from  a  grantor  to  a  grantee.  New  Home  Building  Supply 
Company  v.  Nations,  259  N.C.681,  131  S.E.2d  4^5  (1963) .  It  is  clear 
that  every  kind  of  deed  which  conveys  a  present  interest  in  land, 
whether  that  interest  be  a  fee  simple,  life  estate,  easement,  or 
whatever,  does  "convey  an  interest  in  real  property"  and  is  subject 
to  the  one  dollar  user  fee  provided  by  Section  59.319.  The  kinds 
of  deeds  which  qualify  include  a  warranty  deed,  quit  claim  deed, 
executor's  deed,  administrator's  deed,  tax  deed,  sheriff's  deed  in  par 
tition,  highway  deed,  cemetery  deed,  and  perhaps  others. 

A  lease  is  a  conveyance  of  an  estate  in  realty  which  divests  the 
owner  of  a  certain  estate  for  a  given  time.  Mattingly's  Executor, 
et  al.,v.  Brents,  159  S.W.1157  (Ky  App.1913).  To  "lease"  is  to  trans¬ 
fer  (or  convey)  ^property  for  a  certain  specified  term,  from  the  lessor 
to  the  lessee.  Moorshead  v.  United  Railways  Company,  96  S.W.261 
(St.L.Ct.App. 1906) .  By  its  very  definition,  a  lease  of  real  estate  in 
volves  the  conveyance  of  a  real  property  interest  and  as  such,  clearly 
comes  within  the  scope  of  Section  59.319. 

The  user  fee  is  to  be  charged  in  connection  with  recording  of  a 
will  where  an  interest  in  real  property  is  involved.  It  is  our  view 
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that  a  will  does  in  fact  convey  a  real  property  interest  when  it 
contains  a  devise  of  land.  Shaw  v.  Wertz,  369  S.W.2d  215  (Mo. 1963). 

An  easement  is  an  interest  in  real  property  which  involves  the 
title  to  the  land.  Allen  v.  Smith,  375  S.W.2d  874  (Mo. 1964).  Thus, 
whenever  an  instrument  establishes  an  easement,  such  instrument  is 
subject  to  the  one  dollar  user  fee  since  it  thereby  conveys  an  in¬ 
terest  in  real  property.  Normally,  a  "plat"  will  not  involve  the 
conveyance  of  a  real  property  interest.  However,  if  a  plat  contains 
roadway  or  other  types  of  easements,  it  is  subject  to  the  fee. 

A  "land  patent"  is  an  instrument  by  which  the  government,  whe¬ 
ther  state  or  national,  passes  its  title.  Since  land  patents  con¬ 
vey  real  property  interests,  it  is  clear  that  they  are  subject  to 
the  user  fee. 

It  should  be  noted  that  the  language  of  Section  59.319  is 
broad  enough  to  cover  all  forms  and  orders  of  the  probate  court, 
such  as  orders  of  distribution,  and  orders  approving  wills,  as  well 
as  orders  of  the  circuit  court  which  do  in  fact  convey  or  transfer 
any  legal  interest  in  real  estate.  Also,  all  court  decrees,  such 
as  quiet  title  decrees,  which  convey  an  interest  in  real  property, 
are  subject  to  the  fee. 

There  are  several  instruments  recorded  in  the  various  recorder 
of  deeds  offices  which  obviously  do  not  convey  an  interest  in  real 
property  and,  therefore,  are  not  within  the  scope  of  Section  59.319. 
Those  instruments  include  affidavits,  surveys,  patents  on  inventions, 
plats  (which  do  not  establish  easements),  death  certificates,  mar¬ 
riage  licenses,  powers  of  attorney,  certificates  of  incorporation, 
articles  of  dissolution,  resolutions,  statements,  and  court  decrees 
or  orders  which  do  not  involve  a  conveyance  of  real  estate. 

In  Missouri,  a  security  interest  in  land  is  obtained  by  the  use 
of  a  deed  of  trust  rather  than  by  the  use  of  a  common  law  mortgage. 

On  its  face,  a  deed  of  trust  appears  to  transfer  title  to  the  real 
estate  from  the  mortgagor  to  the  trustee.  However,  the  courts  in 
this  state  have  held  that  the  trustee  under  a  deed  of  trust  does  not 
receive  legal  title  at  the  time  the  trust  deed  is  executed.  Lusten- 
berger  v.  Hutchison,  119  S.W.2d  921  (Mo. 1938).  In  this  state,  a 
"mortgage*'  or  ‘'deed  of  trust"  is  a  mere  security  for  the  payment  of 
a  debt  and  is  not  an  outright  conveyance  of  title  to  realty.  In  re 
Title  Guaranty  Trust  Company,  113  S.W.2d  1053  (Mo. 1938).  In  the  case 
of  Missouri  Real  Estate  and  Loan  Company  v.  Gibson,  220  S.W.675  (Mo. 
1920) ,  the  Missouri  Supreme  Court  said: 

"  *  *  *  Notwithstanding  a  few  attributes  that 
still  inhere  in  it  as  a  result  of  its  common- 
law  origin,  a  mortgage,  or  deed  of  trust  in 
the  nature  of  a  mortgage,  given  on  land  to 
secure  the  payment  of  a  debt,  is  now  regarded 
in  this  state  as  being,  in  its  last  analysis, 
a  lien  and  nothing  more.  Dickerson  v.  Bridges, 

147  Mo. 235, 244,  48  S.W.825;  Terminal  Ice  & 

Power  Co.  v.  Ins.  Co.,  196  Mo. App. 241 , 248 , 
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194  S.W.722.  So  viewed,  it  is  neither  an 
estate  in  land,  nor  a  right  to  any  benefi¬ 
cial  interest  therein.  It  is  neither  jus 
in  re  nor  jus  ad  rem.  It  is  merely  the 
right  to  have  the  debt,  if  not  otherwise 
paid,  satisfied  out  of  the  land.  *  *  *  " 

(^.at  676)  . 

Thus  in  this  state,  a  deed  of  trust  conveys  merely  a  lien  and  nothing 
more.  This  raises  the  question  whether  a  "lien"  on  real  property 
amounts  to  an  "interest"  therein. 

In  Koenig  v.  Leppert-Roos  Fur  Company,  260  S.W.756  (Mo. 1924), 
the  St.  Louis  Court  of  Appeals  stated: 

"  *  *  *  A  lien  is  not  a  property  in  or  right 
to  the  thing  itself,  but  constitutes  a  charge 
or  security  thereon.  25  Cyc.660."  (^.  at  758). 

In  Wakefield  v.  Dinger,  135  S.W.2d  17  (Mo. 1939),  the  court  said 
that  a  mortgage  or  deed  of  trust  is  nothing  more  than  chattel  interest. 
Since  the  trustee  under  a  deed  of  trust  holds  only  a  lien  on  the  land 
and  since  that  lien  does  not  amount  to  an  interest  in  real  property  in 
Missouri,  it  is  the  opinion  of  this  office  that  a  deed  of  trust  does 
not  convey  any  "interest  in  real  property"  and  as  such  is  not  subject 
to  the  user  fee  provided  by  Section  59.319. 

Since  a  deed  of  trust  does  not  convey  an  interest  in  real  estate, 
it  follows  that  an  instrument  which  serves  to  release  that  lien  in¬ 
terest  is  treated  in  the  same  manner.  Therefore,  any  deed  of  release 
(whether  full  or  partial)  which  releases  a  trustee  or  mortgagee's 
lien  interest  does  not  convey  an  interest  in  real  property  and  does 
not  come  within  the  scope  of  Section  59.319. 

As  stated  cibove ,  in  Missouri  a  security  interest  on  real  property 
is  merely  a  lien  and  as  such  does  not  amount  to  an  interest  in  real 
property.  Missouri  Real  Estate  and  Loan  Company  v.  Gibson,  supra; 
Koenig  v.  Leppert-Roos  Fur  Company,  supra.  Since  a  security  interest 
on  real  property  itself  does  not  rise  to  the  level  of  an  "interest  in 
real  property,"  it  follows  that  a  security  interest  in  fixtures  or 
crops  does  not  amount  to  an  interest  in  the  real  property  to  which 
the  fixtures  are  attached  or  upon  which  the  crops  are  growing.  As  a 
result, those  instruments  relating  to  security  interest  in  fixtures 
or  crops,  which  are  required  under  Section  400.9-401,  RSMo  1969,  to 
be  recorded  with  the  recorder  of  deeds  located  in  the  county  where 
the  mortgage  (deed  of  trust)  on  the  real  estate  would  be  located,  are 
not  instruments  which  convey  an  interest  in  real  property.  In  like 
manner,  the  release  of  such  instruments  may  be  recorded  without  pay¬ 
ment  of  the  fee. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  instruments 
subject  to  the  one  dollar  user  fee  provided  by  Section  59.319,  RSMo 
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1969,  include  warranty  deeds,  quit  claim  deeds,  trustee's  deeds,  col¬ 
lector's  deeds,  executor's  deeds,  administrator's  deeds,  guardian's 
deeds,  sheriff's  deeds  in  partition,  highway  deeds,  cemetery  deeds, 
tax  deeds,  wills  which  devise  real  property,  leases  of  real  property, 
all  instruments  which  convey  easements,  patents  of  land,  probate  and 
circuit  court  decrees  which  convey  real  property  interest,  and  all 
distributions  of  the  probate  court  involving  real  property. 

Instruments  which  do  not  convey  an  interest  in  real  property  and 
are  not  subject  to  the  user  fee  include  deeds  of  trust,  deeds  of  re¬ 
lease  (full  and  partial) ,  uniform  commercial  code  security  instruments 
involving  fixtures  and  crops,  instruments  which  release  uniform  com¬ 
mercial  code  security  interests,  probate  and  circuit  court  decrees 
which  do  not  convey  real  property  interests,  distribution  orders  which 
do  not  involve  real  property,  leases  on  personal  property,  affidavits, 
surveys,  plats  (where  easements  are  not  established),  patents  on  in¬ 
ventions,  death  certificates,  marriage  licenses,  powers  of  attorney, 
articles  of  incorporation,  articles  of  dissolution,  resolutions  and 
statements . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


JOHN  C.  DANFORTH 


Attorney  General 
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Answer  by  Letter  (Wieler) 


September  11,  1970 


OPINION  LETTER  NO.  ^117 
Answer  by  letter-Wleler 


Honorable  J.  Anthony  Dill 
State  Representative 
District  No. 

8011  Orandvlsta  Avenue 
Affton,  Missouri  63123 

Dear  Representative  Dill: 

This  Is  In  response  to  your  request  for  an  opinion  as  to  the 
question  of  whether  the  directors  of  a  fire  protection  district 
located  In  the  first  class  county  havln/^  a  charter  form  of  govern¬ 
ment,  said  district  organised  pursuant  to  Chapter  321,  RSMo  1959, 
must  follow  the  procedures  set  forth  In  the  Missouri  Administra¬ 
tive  Procedure  Act,  Chapter  536,  RSMo,  when  such  directors  dis¬ 
charge  or  suspend  a  fireman  employee  of  the  district. 

It  Is  our  understanding  that  the  procedures  mentioned  In  your 
request  are  those  contained  In  Section  536.060  to  536.095,  RSMo 
1969,  which  set  forth  the  methods  to  be  followed  by  an  agency  when 
Instituting  a  proceeding  In  which  legal  rights,  duties  or  privi¬ 
leges  of  specific  parties  are  required  by  law  to  be  determined 
after  hearing. 

Section  536.010,  RSMo  1969,  reads  as  follows: 

"Por  the  purpose  of  this  chapter 

”(1)  'Agency'  means  any  administrative  officer 
or  body  existing  under  the  constitution  or  by 
law  and  authorized  by  law  to  make  rules  or  to 
adjudicate  contested  cases; 

"(2)  'Contested  case'  means  a  proceeding  before 
an  agency  In  which  legal  rights,  duties  or  priv¬ 
ileges  of  specific  parties  are  required  by  law 
to  be  determined  after  hearing; 


FILED 


Honorable  J.  Anthony  Dill 


”(3)  the  term  'decision*  Includes  decisions  and 
orders  whether  negative  or  affirmative  In  fonn; 

"(^)  'Rule'  Includes  every  regulation,  standard, 
or  statement  of  policy  or  Interpretation  of 
general  application  and  future  effect.  Includ¬ 
ing  the  amendment  or  repeal  thereof,  adopted 
by  an  agency,  whether  with  or  without  prior 
hearing,  to  Implement  or  make  specific  the  law 
enforced  or  administered  by  It  or  to  govern  Its 
organisation  or  procedure,  but  does  not  Include 
regulations  conceding  only  the  Internal  manage¬ 
ment  of  the  agency  and  not  directly  affecting 
the  legal  rights  or  privileges  of,  or  proce¬ 
dures  available  to  the  public." 

Fire  protection  districts  are  organized  and  given  the  power 
to  make  rules  and  regulations  pursuant  to  Chapter  321,  RSMo  1969* 

As  such,  they  fall  within  the  definition  of  an  "agency"  as  set  forth 
In  Section  536*010,  RSMo  1969*  The  question  here,  however.  Involves 
the  definition  of  "contested  case"  and  Its  application  to  fire  pro¬ 
tection  districts  organized  pursuant  to  Chapter  321,  RSMo  1969. 

The  procedural  requirements  of  Sections  536.060  to  536.095  apply 
only  In  those  Instances  where  rights,  duties  or  privileges  of  speci¬ 
fic  parties  are  required  by  law  to  be  determined  after  a  hearing. 

To  mcdce  these  provisions  applicable  here,  there  must  be  a  showing 
that  the  directors  of  a  fire  protection  district  organized  pursuant 
to  Chapter  321,  RSMo,  are  required  by  law  to  hold  a  hearing  before 
discharging  or  suspending  a  fireman  employee  of  the  district. 

In  State  ex  rel.  Leggett  v.  Jensen,  318  S.W.2d  353  (Mo.  1958), 
the  Supreme  Court  granted  a  writ  of  prohibition  against  a  Judge  of 
a  circuit  court  and  prohibited  him  from  exercising  Jurisdiction  In 
an  action  against  the  State  Superintendent  of  Insurance.  In  reach¬ 
ing  this  decision,  the  Supreme  Court  determined  that  the  review  pro¬ 
visions  of  the  Administrative  Procedure  Act  did  not  apply  to  plain¬ 
tiffs'  action  against  the  superintendent.  The  Supreme  Court  stated: 

"...  There  Is  no  doubt  whatever  that  plain¬ 
tiffs'  claim  Is  a  claim  about  which  there  Is 
a  contest,  but  a  'contested  case',  to  which 
the  provisions  of  the  statutes  Invoked  by 
plaintiffs  apply,  has  a  much  narrower  meaning 
than  that."  W.  at  355 

In  discussing  the  term  "contested  case,"  the  Supreme  Court  said: 

"...  The  definition  section  .  .  states  that 
'"contested  case"  means  a  proceeding  before  an 
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agency  In  which  legal  rights,  duties  or  privi¬ 
leges  of  specific  parties  are  required  by  law 
to  be  determined  after  hearing.*  cKmphasis  ours 
throughout . )  We  think  this  means  that  a  'con¬ 
tested  case'  (to  which  the  Administrative  Pro¬ 
cedure  Act  and  Its  Judicial  review  provisions 
apply)  Is  a  case  which  must  be  contested  before 
an  administrative  agency  because  of  a  require¬ 
ment  (by  constitutional  provision,  statute, 
municipal  charter  provision  or  ordinance;  .  .  .) 
for  a  hearing  before  It  of  which  a  record  must 
be  made  unless  waived.  .  .  Id.  at  356 

•  «  • 

"The  trouble  with  plaintiffs'  contention  (as 
to  their  right  to  Invoke  the  review  procedure 
of  Secs.  536.100  and  536.110)  Is  that  they  can 
point  to  no  law  requiring  a  hearing  on  their 
claim  before  the  Superintendent  such  as  Is  re¬ 
quired  to  make  It  a  contested  case  before  him 
within  the  meaning  of  the  Act.  7^  . td.  at  358 

The  reasoning  of  this  decision  was  followed  In  the  recent  case 
of  Kopper  Kettle  Restaurants,  Inc.  v.  City  of  St.  Robert,  ^39  S.W.2d 
1,  3  (Spr.Ct.App.  1969): 

"...  This  [Section  536.010,  RSMo  I969]  means 
that  a  contested  case.  In  the  context  of  the 
Administrative  Procedure  Act,  Is  a  case  which 
must  be  contested  because  of  some  requirement 
by  statute,  municipal  charter,  ordinance  or 
constitutional  provision  for  a  hearing  of  which 
a  record  must  be  made  unless  waived.  State  ex 
rel.  Leggett  v.  Jensen,  supra,  318  S.W.Pd  at 
356[2]." 

We  have  surveyed  Chapter  321,  RSMo  1969,  and  are  unable  to 
find  language  requiring  that  a  hearing  be  held  before  a  fireman 
employee  can  be  discharged  or  suspended.  Thus,  there  can  be  no 
"contested  case"  before  a  fire  protection  district  organised  pur¬ 
suant  to  this  chapter  and,  therefore,  the  procedures  set  out  In 
Sections  536.060  to  536,095,  RSMo  1969,  are  not  applicable  to  this 
agency. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  Oeneral 
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[ANSWER  BY  LETTER  -  KLAFFENBACH ] 


OPINION  LE'^rP  NO.  120 


July  27,  1970 


Honora>^le  Jar^s  C. .  Kl  r^^patrich 
Secretary  of  Stnto 
State  Capitol  Duildinq 
Jefferson  City/  '‘isFouri  65101 

Pear  *’r.  Kirkpatrick: 

This  letter  is  in  response  to  vour  request  for  an  opinion 
which  states  in  oart  as  follows* 

Petitions  exercising  the  right  o'f  the 
initiative  and  proposing  n  ccnstitntionnl 
anenlment  have  been  racei’'ec’  in  this  office 
ond  are  being  e:-camineJ  to  Jeteririne  their 
suf ^icienev. 

Section  126.040  reguires  that  'each  and 
every  sheet  of  every  such  petition  con¬ 
taining  signatures  shall  be  verified.  .  .' 
according  to  a  fom  and  affidavit  set  out  in 
that  section.  The  affidav»it  reguires  that 
the  person  signing  it  copy  the  names  of  the 
signers  on  the  petition  and  that  he  or  she 
make  the  oath  before  a  person  entitled  to 
give  such.'" 

Your  first  question  asks  whether  a  petition  is  void  and  the 
Secretary  of  State  there'^ore  cannot  count  the  names  signed  on 
suc'n  petition  If  the  affidavit  does  not  contain  the  names  of  the 
persons  who  signed  the  petition. 

You  also  inquire  as  to  whether  such  a  petition  i.s  deficient 
if  it  lacks  the  affidavit. 
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Insofar  as  the  first  cmestion  is  concerned.  Section  126.040 
RSMo  1969,  clearly  indicates  that  the  forms  are  not  mandatory  and 
if  substantially  followed,  in  any  petition  shall  be  sufficient. 

This  point  was  considered  in  Sayman  v.  Becker,  269  S.W.  973,  wherein 
the  Supreme  Court  of  flissouri  stated  at  1*.  c.  '977: 

"V.  It  is  contended  there  are  19  names  not  set 
out  in  the  affidavits  of  the  circulators  on  the 
back  of  the  sheets  on  which  the  names  appear, 
and  that  these  cannot  be  counted.  The  affidavit, 
in  each  instance,  was  to  the  effect  that  the  name 
O'*'  each  petitioner  was  signed  in  the  circulator's 
oresence ,  that  the  circulator  believes  each  signer 
had  stated  his  name,  post  office  address,  and  resi¬ 
dence  correctly,  and  that  each  signer  is  a  legal 
voter  of  the  state  of  Missouri  and  of  the  Twelfth 
congressional  district.  In  the  petition  each 
signer  made  equivalent  statements.  The  statutory 
form  is  expressly  made  directory  by  the  statute 
(section  5908,  R.  S.  1919),  and  the  substantial 
thing  is  the  verification  of  the  facts  stated  in 
the  affidavit.' 

Therefore,  we  conclude  that  the  fact  that  the  verification  re¬ 
quired  by  Section  126.040  fails  to  repeat  the  names  of  such  signers 
does  not  in  itself  make  such  petition  fatally  defective  so  as  to 
preclude  the  Secretary  of  State  ^rom  counting  the  names  aianed  to 
such  petition. 

With  respect  to  vour  second  question,  it  is  clear  that  the 
affidavit  is  expeessly  required  by  the  statute  and  its  absence  is 
not  just  a  clerical  or  technical  error.  Kaesser  v.  Becker,  243  S.V'7. 
346,  352.  *  “ 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


WORKMEN *S  COMl:-W  ATION: 
FIREMEN: 


The  provi  sions  of  Sections 
87.005  and  87.006,  RSMo  I969, 
relating  to  impairment  of  health 
of  firemen,  do  not  apply  to  the 
Missouri  Workmen’s  Compensation 
Law. 


August  3,  1970 


OPINION  NO.  421 
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Honorable  A.  Clifford  Jones 
Senator,  Seventh  District 
9  Clermont  Lane 
Clayton,  Missouri  63124 

Dear  Senator  Jones: 

We  have  for  consideration  your  request  for  an  opinion 
regarding  whether  or  not  Sections  87.OO5  and  87.OO6,  RSMo  1969j 
are  applicable  under  the  Missoviri  Workmen’s  Compensation  Law. 

Section  87.OO5  provides: 

"1.  Notwithstanding  the  provisions  of  any  law 
to  the  contrary,  after  five  years’  service, 
any  condition  of  impairment  of  health  caused 
by  any  disease  of  the  lungs  or  respiratory 
tract,  hypertension,  or  disease  of  the  heart 
resvilting  in  total  or  partial  disability  or 
death  to  a  uniformed  member  of  a  paid  fire 
department,  who  successfully  passed  a  physical 
examination  within  five  years  prior  to  the 
time  a  claim  is  made  for  such  disability  or 
death,  iirtiich  examination  failed  to  reveal  any 
evidence  of  such  condition,  shall  be  presumed 
to  have  been  suffered  in  line  of  duty,  vuiless 
the  contrary  be  shown  by  competent  evidence. 

"2.  This  section  shall  apply  only  to  the 
provisions  of  chapter  87,  RSMo  1959.” 

Chapter  87,  RSMo,  pertains  to  "Firemen’s  Retirement  and 
Relief  Systems"  and  is  so  captioned.  The  Workmen’s  Compensation 
Law  is  set  out  in  Chapter  287,  RSMo  I969. 

Section  87.006,  provides: 

"1.  Notwithstanding  the  provisions  of  any  law 
to  the  contrary,  and  only  for  the  purpose  of 
computing  retirement  benefits  provided  by  an 
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established  retirement  plan,  after  five  years* 
service,  any  condition  of  impairment  of  health 
caused  by  any  disease  of  the  Ixmgs  or  respira¬ 
tory  tract,  hypotension,  hypertension,  or 
disease  of  the  heart  resulting  in  total  or 
partial  disability  or  death  to  a  uniformed 
member  of  a  paid  fire  department,  who  success¬ 
fully  passed  a  physical  examination  within 
five  years  prior  to  the  time  a  claim  is  made 
for  such  disability  or  death,  which  examina¬ 
tion  failed  to  reveal  any  evidence  of  such 
condition,  shall  be  presumed  to  have  been 
suffered  in  line  of  duty,  unless  the  contrary 
be  shown  by  competent  evidence. 

"2.  This  section  shall  apply  to  paid  members 
of  all  fire  departments  of  all  counties,  cities, 
towns,  fire  districts  and  other  governmental 
units. " 

This  Section  specifies  that  it  is  "only  for  the  purpose  of 
computing  retirement  benefits  provided  by  an  established  retire¬ 
ment  plan,  ..." 

It  appears  that  specific  provision  of  each  of  the  above 
sections  precludes  its  application  to  the  Missouri  Workmen's 
Compensation  Law. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  provisions  of 
Sections  87. 005  «-nd  87.OO6,  RSMo  I969,  relating  to  impairment  of 
health  of  firemen,  do  not  apply  to  the  Missouri  Workmen's  Compen¬ 
sation  Law. 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Carroll  J.  McBride. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  (Klaffenbach) 


July  20,  1970 


OPINION  LETTER  NO.  422 


Honorable  Patrick  J.  O'Connor 
State  Representative,  30th  District 
4252  Branpton 
Briuqeton,  Xissouri  63042 

Dear  Penresentative  O'Connor: 

This  letter  is  in  response  to  your  ooinion  request  which  you 
ask  whether  Section  8.05  of  t.he  City  Charter  of  Bridqeton,  Missouri 
is  constitutional  an<1  also  in  which  you  ask  whether  such  section 
prohibits  an  ennloyee  of  the  city,  w!jo  resides  in  another  •munici¬ 
pality,  from  bacominq  a  candidate  for  office  in  the  municipality 
in  which  he  resides. 

Section  8.05  states: 

'No  person  seekinq  employment  by  the  city  or 
promotion  in  emplovment  shall  either  directly 
or  indirectly  qive,  render,  or  pay  any  money, 
service  or  other  thinq  of  value  to  any  person 
for  or  on  account  of  or  in  connection  with  his 
test,  appointr.ient ,  proposed  appointraent ,  pro¬ 
motion,  or  proposed  promotion. 

No  employee  of  the  city  other  than  elected 
officials  shall  continue  in  such  employment 
after  becomina  a  candidate  for  anv’  r’lblic  office. 

The  provisions  of  this  section  may  be  enforced 
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in  any  court  of  competent  jurisdiction,  and  upon 
conviction  of  violating  or  conspiring  to  violate 
the  provisions  hereof,  a  person  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars 
($100.00)  and  not  more  than  five  hundred  dollars 
($500.00).  The  conviction  of  ary  employee  of  such 
offense  shall  operate  automatically  to  terminate 
his  service.  Any  employee  so  removed  shall  not  be 
reinstated  into  city  service.’* 

In  answer  to  your  first  question  concerning  the  constitutionality 
of  the  section  quoted,  it  is  our  view  that  this  section  has  no  con¬ 
stitutional  infirmity.  We  note  that  the  provisions  are  similar  to 
those  relating  to  the  State  Merit  System,  Section  36.150  RSMo.  1959, 
which  prohibits  a  merit  system  employee  from  being  a  candidate  for 
nomination  or  election  to  any  public  office  and  we  do  not  question 
the  constitutionality  of  such  provisions. 

V/ith  respect  to  your  second  question  concerning  whether  that 
section  of  the  charter  prohibits  such  an  employee  from  becoming  a 
candidate  for  office  in  another  municipality  in  which  he  resides, 
it  is  our  view  that  the  question  is  strictly  local  in  nature,  and 
for  that  reason,  this  office  should  not  pass  upon  the  interpretation 
of  the  charter.  We  suggest,  however,  that,  again  by  comparison  with 
the  ?>tate  Merit  System  Law  the  terminology  "any  public  office"  as 
contained  in  the  charter  provision  is  Identical  to  the  lanouarre  "anv 
public  office"  as  contained  in  Section  36.150  which  has  been  given  a 
broad  interpretation. 

V7e  enclose  Opinion  No.  45,  dated  May  1,  1953,  to  wr.  James, 
which  interprets  the  pertinent  State  Merit  System  provisions. 

Very  truly  yours. 


JOHN  C.  DAN FORTH 
Attorney  General 


Enclosure 


Answer  by  Letter  (Klaf fenbach) 


October  19>  1970 


OPINION  LETTER  NO.  ^23 


I  F  1 L.  b.  L) 

Honorable  Hugh  A.  Sprague 
Prosecuting  Attorney 
Buchanan  County  Courthouse 
St.  Joseph,  Missouri  6^501 

Dear  Mr.  Sprague: 

This  letter  Is  In  response  to  your  opinion  request  In  which 
you  summarize  your  question  as  follows: 

"Where  a  warrant  has  erroneously  been  Issued 
and  paid  out  of  the  county  general  fund  budget 
for  an  Insurance  premium  which  should  have  been 
paid  out  of  the  special  road  and  bridge  fund 
budget,  and  the  county  court  has  attempted  to 
correct  the  error  by  Issuing  a  special  road 
and  bridge  fund  warrant  In  the  szune  amount  pay¬ 
able  to  the  general  fund,  and  where  both  warrants 
have  been  paid  and  processed  and  are  no  longer 
subject  to  cancellation,  can  the  money  thus 
transferred  from  the  special  road  and  bridge 
fund  to  correct  the  error  be  deposited  In  the 
general  fund  for  expenditure  during  the  cur¬ 
rent  budget  year,  or  must  It  be  placed  In  the 
county  revenue  fund  to  be  used  to  pay  off  pro¬ 
tested  warrants  and  thereby  not  be  available 
for  expenditure  out  of  the  current  year’s 
budget?" 

You  Indicted  In  the  above  question  that  the  payment  was 
for  an  Insurance  premium  which  should  have  been  paid  out  of  the 
special  road  and  bridge  fund.  However,  we  do  not  have  the 
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question  of  the  propriety  of  such  a  payment  before  us,  and  our 
review  of  the  question  as  posed  Is  limited  to  the  transfer  of 
such  funds . 

We  have  reviewed  the  applicable  statutes  and  find  no  reason 
why  such  a  transfer  cannot  be  made.  A  transfer  of  money  from 
the  road  and  bridge  fund  to  the  general  fund  of  the  county  would 
not  change  the  1970  county  budget  or  expenditures  out  of  the  1970 
county  budget  because  the  actual  expenditures  out  of  each  fund  for 
lawful  purposes  would  be  In  compliance  with  the  1970  budget.  A 
transfer  of  funds  to  replace  funds  that  were  Improperly  paid  out 
would  not  Increase  the  lawful  expenditures  out  of  either  fund, 
but  would  be  the  only  way  the  1970  budget  could  lawfully  be  car¬ 
ried  out  because  crediting  the  expenditures  to  the  proper  funds 
(which  Is  the  z*esult  of  such  transfers)  Is  In  compliance  with  the 
1970  budget. 

It  Is,  therefore,  our  view  that  the  county  court  under  these 
circumstances  does  have  the  authority  to  rectify  the  error  by 
transferring  such  funds  from  the  road  and  bridge  fund  to  the  gen¬ 
eral  fund  for  expenditure  during  the  current  budget  year. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  Oeneral 
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November  18,  1970 


OPINION  LETTER  NO.  1|2'» 

Answered  by  Letter  -  Mansur 


Nr.  Lee  E.  Norbury 
Executive  Secretary 
Mleeouri  State  Soil  and  Water 
Districts  Connlssion 
705  Hitt  -  University  of  Missouri 
Coluabia,  Missouri  65201 

Dear  Nr.  Norbury: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"Does  a  County  Court  have  the  authority  to 
grant  an  easement  for  the  temporary  flooding 
of  a  county  road7 

"In  the  past  such  an  easement  has  been  granted 
by  some  County  Courts  to  Watershed  Subdistriots 
where  it  appears  that  a  flood  detention  impound¬ 
ment  will  cause  flooding  over  a  road  for  a  short 
period  of  time.  The  authority  to  do  this  has 
been  questioned  by  the  Counsel  for  the  U.  S. 
Department  of  Agriculture.” 

You  inquire  whether  an  easement  can  be  granted  by  a  county 
court  to  a  watershed  subdistrlot  where  it  appears  that  a  flood 
detention  impoimdment  will  cause  flooding  over  a  public  road  for 
a  short  period  of  time. 

County  ooujrts  or  township  boards,  in  counties  under  town- 
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ship  organization,  have  control  over  all  public  roads  In  the  county; 
except  state  highways,  county  highways,  and  roads  In  special  road 
districts  which  have  exclusive  control  over  the  road  within  their 
respective  jurisdiction.  This  opinion  Is  restricted  to  public  roads 
under  the  jurisdiction  of  a  county  court. 

Counties,  like  other  public  coirporatlons,  can  exercise  only 
powers  granted  them  by  statute  In  express  words,  those  necessarily 
and  fairly  Implied  In  regard  to  the  powers  expressly  granted.  Any 
act  done  or  contracted  In  excess  of  their  authority  Is  null  and  void. 
Their  rights  and  powers  emd  liabilities  are  specifically  limited 
by  the  statute.  Article  VI,  Section  7  Constitution  of  Missouri. 
Lancaster  v.  Atchlnson  County,  l80  S.W.2d  706.  352  Mo.  1039; 

THoip  ^l^^~'o^^^WaT2[en'^"^Il 8  S.w.2d  1039>  Ballard^s  Estate 

V.  tfiay  County,  355  S.W.2d  89^. 

In  State  ex  rel  Slkeston  v.  Missouri  Utilities  Co. .  53  S.W,2d 
39^,  the  Issue  bel^ore  the  court  was  the  use  of'  the  city  streets  by 
a  public  utility  for  their  pole  and  line  wires.  In  discussing  the 
authority  to  use  the  streets,  the  court  stated  1.  c.  397: 

"'The  rule  must  be  considered  settled,  that 
no  person  can  acquire  a  right  to  make  a 
special  or  exceptional  use  of  a  public 
highway,  not  consnon  to  all  the  citizens  of 
the  state,  except  by  grant  from  the  sov¬ 
ereign  power.'  Jersey  City  Qas  Co.  v. 

Dwight,  29  N.J.  Eq.  2^12,  cited  with  ap¬ 
proval  In  NoQulllln  on  Municipal  Corpor¬ 
ations  (2d  Ed.)  5  17^5,  note  59»  vol.  ft 
pp.  6ft3,  6ftft.  The  power  to  grant  fran¬ 
chises  resides  In  the  state,  and  a  city. 

In  granting  a  franchise,  acts  as  agent  for 
the  state.  In  an  effort  to  prevent  usur¬ 
pation  of  such  delegated  power.  It  Is  not 
Improper  for  a  municipality  to  be  relator 
In  a  quo  warranto  proceeding.  State  ex 
Inf.  Jones  v.  Light  &  Development  Co.,  2ft6 
Mo.  618,  637,  152  S.  W.  67." 

In  ftO  C.J.S.  Highway  $220,  the  general  rule  of  law  In  regard 
to  obstructing  public  highways  Is  stated  as  follows: 

"Obstructions  In  a  highway  may  be  authorized 
by  act  of  legislature,  or  by  the  municipality 
In  which  the  road  lies.  Such  authority, 
however,  must  be  strictly  construed  and  can¬ 
not  lawfully  be  exercised  In  such  a  manner 
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as  to  constitute  a  source  of  danger  to  the 
public,  or  prevent  the  ordinaz*y  use  of  the 
highway . 

"Highway  officers  have  no  power  to  surrender 
the  use  of  the  highway  for  private  purposes, 
or  to  authorise  a  nuisance  on  the  highway. 

If  the  public  authorities,  in  authorising 
an  obstruction,  exceed  their  powers,  such 
obstruction  will  be  illegal;  nor  can  an 
illegal  obstruction  be  Justified  by  matters 
occurring  thereafter  and  subsequent  to  the 
ooRimenoement  of  a  prosecution  therefor. 

Although  a  dam  authorised  by  the  legislature 
is  not  a  public  nuisance  for  which  indict¬ 
ment  or  injunction  will  lie,  a  county  whose 
highway  is  flooded  may  nevertheless  sue  for 
damages. " 

We  are  unable  to  find  any  statute  authorising  a  county  court 
to  grant  an  easement  to  permit  the  flooding  of  a  public  road  by 
Watershed  Subdistricts. 

It  is  the  view  of  this  office  that  a  county  court  does  not 
have  authority  to  grant  an  easement  to  permit  the  flooding  of  a 
public  road  under  its  jurisdiction  by  watershed  protection  and 
flood  prevention  subdistrict. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Homines) 


August  17,  1970 


OPINION  LETTER  NO.  H25 


Honorable  Carl  R.  Noren,  Director 
Missouri  Department  of  Conservation 
2901  North  Ten  Mile  Drive 
P.  0.  Box  180 

Jefferson  City,  Missouri  65IOI 
Dear  Mr.  Noren: 


This  letter  Is  In  response  to  your  request  for  an  opinion 
of  this  office  In  which  you  ask: 

"Your  official  opinion  Is  requested  touching 
the  authority  of  the  Conservation  Commission 
to  purchase  public  liability  Insurance  cover¬ 
age  on  Its  employees  while  they  are  driving 
motor  vehicles  owned  by  the  Commission.'' 

We  consider  this  a  request  which  asks  whether  it  is  within 
the  discretion  of  the  Conservation  Commission  to  pay  the  premiums 
for  liability  Insurance  coverage  on  Its  employees  while  they  are 
driving  motor  vehicles  owned  by  the  Commission  to  be  paid  as  com¬ 
pensation  to  such  employees. 

Consistent  with  Article  IV,  Section  il2,  the  Conservation 
Commission  Is  given  authority  to  fix  the  qualifications  and  sal¬ 
aries  of  the  Director  and  all  other  employees  of  the  Commission: 

"The  commission  shall  appoint  a  director  of 
conservation  who,  with  its  approval,  shall 
appoint  the  assistants  and  other  employees 
deemed  necessary  by  the  commission.  The 
commission  shall  fix  the  qualifications 
and  salaries  of  the  director  and  all  ap- 
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polntees  and  employees,  and  none  of  Its 
members  shall  be  an  appointee  or  employee." 

As  can  been  seen.  Conservation  Commission  Is  given  broad  discretion 
In  setting  the  qualifications  and  salaries  of  its  employees.  Neither 
the  Constitution,  nor  the  statutes,  limit  the  form  or  mamner  In  which 
the  Commission  may  choose  to  pay  Its  employees  their  compensable 

salaries. 

By  former  opinion,  a  copy  of  which  Is  attached.  Opinion 
No.  93,  Cason,  9-9-1969,  this  office  stated  that  compensation  was 
generally  Inteirpreted  so  as  to  include  the  purchasing  of  Insurance 
for  an  employee,  and  thus  we  held  that  a  school  board  was  given 
authority  to  purchase  an  individual  liability  Insurance  policy  on  an 
employee  to  cover  his  negligence  occurring  during  the  normal  activ¬ 
ities  of  the  school  district.  Likewise,  we  find  that  the  Conservation 
Commission  Is  given  authority  to  set  salaries  and  compensate  Its 
employees  and  Is  not  prohibited  In  the  form  In  which  such  com¬ 
pensation  may  be  given,  and  thus  It  Is  the  conclusion  of  this 
office  that  the  Conservation  Commission  Is  given  authority  to 
purchase  liability  Insurance  coverage  on  Its  employees  for  that 
period  of  time  In  which  they  drive  motor  vehicles  owned  by  the 
Commission  as  part  of  the  compensation  of  such  employee. 

Very  truly  yours. 


JOHN  C.  DAKFORTH 
Attorney  General 


Enclosure: 

Op.  No.  93, 
9-9-69,  Cason 
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Answer  by  letter-Blackmar,  A. 


July  28,  1970 


Honorable  ^^arvln  L.  Dln^'or 
State  Representative 
District  Mo.  123 
Rural  Route  1 
Ironton,  Missouri  61550 

Dear  Representative  Dlmrer: 

This  letter  Is  In  resnonse  to  your  request  for  an  opinion  con- 
cemlnK  the  bounciarlos  0“  the  128th  District  of  the  House  of  Repre¬ 
sentatives  an*!  the  1^9th  District  of  the  House  of  Representatives. 

On  March  31,  196C,  the  Reapportionment  Comnlsslon  filed  with 
the  Secretary  of  State  a  final  statement  the  numbers  and  bound¬ 
aries  of  the  .State  House  Districts.  The  Cotmilsslon  fixed  the  bound¬ 
aries  of  the  128th  District  as: 

"Dent  County  except  Rln’<cln<»  Township;  Iron 
County  and  the  followlnj;  area  In  Rt .  ’Francois 
County:  Iron  Townshln  and  all  that  portion  o^ 

Randolph  Township  except  the  parts  o'*  the  cities 
of  Deslofre,  Rive  mines  and  Slvlns  that  lie  In 
Randolph  Township.”  Page  **307,  HfMo  1969. 

The  Commission  ■'“Ixed  the  boundaries  o^  the  l*J9th  District  as: 

”Ht.  franco! 3,  ferry,  Marlon  and  BIt  River 
townships,  and  that  portion  the  City  of 
Deslopre,  the  City  of  Rlvermlnes  and  the  City 
of  Elvlns  that  lie  In  Raldolph  fslc]  township, 
all  in  Ft.  ’’rancols  County.”  ^are  •‘1308, 

1969. 

The  Commission  Indicated  that  except  for  districts  lying  In 
Jackson  County,  St.  Louis,  and  St.  Louis  County,  all  boundaries. 


OPINION  LETTER  NO.  *126 


FI  LED 


i. 


Honorable  Marvin  L.  Dinger 


Including  county  boundaries,  township  boundaries  and  ward  and  pre¬ 
cinct  boundaries  are  those  existing  on  March  1,  1966,  except  when 
otherwise  noted.  See,  State  Representative  Districts,  Revised  Sta¬ 
tutes  of  Missouri,  1969,  page  ^30^1.  Therefore,  neither  the  128th 
Legislative  District  nor  the  l49th  Legislative  District  Is  affected 
by  changes  In  the  boundaries  of  the  City  of  Desloge  occurring  after 
March  1,  1966,  and  references  In  the  description  of  each  district 
to  the  City  of  Desloge  are  to  boundaries  of  the  city  on  March  1, 
1966. 


If  residents  of  both  the  120th  Legislative  District  and  the 
l49th  Legislative  District  vote  at  the  same  polling  place.  It  will 
be  necessary  for  the  election  Judges  to  determine  from  the  defini¬ 
tion  of  the  boundaries  of  each  district  In  which  district  the  voter 
resides  and  to  provide  the  voter  with  a  ballot  listing  candidates 
from  his  district,  r.ectlon  111.441,  RSMo  1969,  requli^a  a  parson 
desiring  to  vote  to  give  his  residence,  when  requested,  to  the 
Judges  of  election.  With  this  Information  the  Judges  will  then  be 
able  to  determine  the  legislative  district  In  which  the  voter  re¬ 
sides  and  provide  him  with  the  proper  ballot. 

Yours  very  truly. 


JOHi'I  C.  DAIIFORTII 
Attorney  General 
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Answer  by  Letter  (Klaffenbach) 


July  27,  1970 


OPINION  LETTER  NO.  427 


Honorable  Oonr  Narilton 
nropeoutin'^  ’'ttornoy 
Callaway  Countv  Court  T!ouso 
Fulton,  'Missouri  #-52 SI 

Donr  ’’.r.  Hn'^ilton* 

Thir.  letter  is  .in  resnonsf?  to  your  opinion  request  in  which 
you  concerning  whether  the  nrobate  court  o'^  the  county  wherein 

a  state  -^nnt.al  hos’^ital  is  located  is  reniirod  by  la\7  to  hear 
at’plications  ^ilod  bv  noJioal  r^^ioers  o^  the  state  hosoital  for  the 
co"i’'ufient  o^  norsons  now  over  21  year.s  o'"  awe  who  were  orioinally 
connitto'l  as  -juveniles  te  the  Division  o^  hontal  Eicalth  by  iuv'enile 
court  ord^'r  and  who  have  since  been  tran.'s'^orre  I  ^ro’^  anotht^r  such 
.state  h02T>ital  to  the  pFosent  institution  wh.-roin  they  arc  comittod. 
You  .also  nention  that  tricro  is  a  problem  involved  concerni.ne  the  ray- 
•’lO.nt  of  costs  of  these  hearings  if  the  probate  court  of  a  countv 
wherein  the  facility  is  loctatei  ha.s  the  duty  to  h^nr  then  since  sroar- 
entlv  the  counties  callegedlv  resnonsihlc  have  re'^used  to  pay  the  cost 
o^  the  hearinrrs. 

Me  enclose  our  Or>inion  No.  537  dated  ^>ece'a!M^r  2,  1969  to  white 
which  is  self-explanatory. 

With  respect  to  the  cost  of  .such  hearinc.s,  we  v^ssed  upon  the 
subject  in  our  Opinion  No.  537-1969  and  we  reiterate  that,  unless 
the  patient  nakes  application  to  have  the  hearing  held  in  his  county 
of  residence  under  Subsection  9  of  Section  202.807  PSMo  1969  the 
.statute  reouircs  thnt  the  hearing  be  held  where  the  •'acility  is  loca¬ 
ted  and  under  Subsection  10  of  that  section  any  fees  for  all  services 
recTuireti  of  the  probate  judere,  clerk  or  court  for  which  reinbursenent 
has  not  otherwise  been  made  shall  be  oaid  at  the  expense  of  the  county 
qf  residence. 


rFUEOI 

'  ‘fAI  1 


Honorable  Gene  Hamilton 


The  law  is  clear  that,  under  these  circ’Jir'stances , 
duty  of  the  county  court  of  the  county  of  the  proDOSed 
residence  to  pay  for  such  expenses  and  a  refusal  to  dc 
affect  the  jurisdiction  of  such  probate  court. 

Very  truly  v'ours. 


JOHN  C.  DANFORTH 
Attorney  General 


it  is  the 
nation t ' s 
so  does  not 


Hnclcsure;  Opinion  No.  537 


COUNTY  JUDGES: 
CRIMINAL  LAW; 

CONFLICT  OP  INTEREST: 


Section  ^<9.1^0,  RSMo  1969,  would  be 
violated  If  the  financial  statement 
of  the  county  or  any  legal  notices  of 
the  county  were  printed  at  the  expense 
of  the  county  in  a  newspaper  owned  by 
a  member  of  the  county  court  or  his  wife. 


September  11,  1970 


OPINION  NO.  428 


Honorable  Harold  Dickson 
State  Representative 
District  No.  121 
400  West  Russell 
California,  Missouri  65018 

Dear  Representative  Dickson: 

This  is  in  response  to  your  request  for  an  official  opinion 
stated  as  follows : 

"In  a  thlifd  class  county,  would  a  presiding 
Judge  who  also  owns  a  newspaper  be  in  con¬ 
flict  of  interest  if  he  publishes  any  fi¬ 
nancial  statements  of  official  notices  for 
the  county? 

"Should  he  be  in  conflict  of  interest, 
could  he  then  transfer  the  newspaper  to 
his  wife  and  would  the  conflict  of  inter¬ 
est  still  exist?" 

We  believe  it  unnecessary  to  decide  whether  the  "conflict  of 
interest  law"  would  be  violated  in  such  circumstances  because  the 
provisions  of  Section  49-140,  RSMo  1969 >  are  clearly  violated  when 
county  financial  statements  are  published  in  a  newspaper  owned  by 
a  county  Judge  of  such  county  or  owned  by  the  wife  of  such  Judge. 

Section  49.140,  RSMo  1969,  which  prohibits  county  Judges  from 
doing  certain  things ,  provides  in  part : 


Honorable  Harold  Dickson 


•'No  Judge  of  any  county  court  shall,  di¬ 
rectly  or  Indirectly,  become  a  party  to 
any  contract  to  which  the  county  is  a 
party ,  .  .  . " 

Section  ^<9.150,  RSMo  1969,  provides  as  follows; 

"Any  Judge  of  the  county  court  who  shall 
violate  any  of  the  provisions  of  section 
il9.l40  or  who  shall  do  any  of  the  acts  or 
enter  into  any  of  the  contracts  prohibited 
or  declared  unlawful  in  said  section,  shall 
be  punished  by  a  fine  not  exceeding  one 
thousand  dollars  for  each  offense,  or  by 
Imprisonment  in  the  county  Jail  not  ex¬ 
ceeding  six  months,  or  by  both  such  fine 
and  imprisonment." 

Section  ^32.070,  RSMo  1969,  requires  all  contracts  with  a 
county  to  be  in  writing.  Any  agreement  between  a  county  and  a 
newspaper  incurring  any  liability  of  the  county  to  pay  for  print¬ 
ing  the  financial  statement  of  the  county  or  any  legal  notices, 
has  to  be  in  writing  signed  by  the  parties.  Certainly,  a  county 
Judge  is  prohibited  under  Section  ^9*1^0,  supra,  from  entering 
into  a  contract  creating  any  liability  between  the  county  and 
the  newspaper  he  owns . 

In  Githens  v.  Butler  County,  I65  S.W.2d  65O,  our  supreme 
court  held  that  under  the  common  law  a  contract  made  by  a 
public  officer  with  himself,  or  in  which  he  is  interested,  is 
against  public  policy  and  tainted  with  Illegality.  In  this  case 
the  wife  of  a  county  Judge  purchased  real  estate  from  the  county. 
It  was  a  quiet  title  suit  in  which  the  county  claimed  the  deed  was 
void.  In  discussing  the  provisions  of  what  is  now  Section  49.1^40, 
supra,  the  court  stated: 

directors  of  a  private  corpor¬ 
ation  may,  if  there  is  no  fraud  in  fact 
or  unfairness  in  the  transaction,  contract 
on  behalf  of  the  corporation  with  one  of 
their  number.  A  stricter  rule  is  laid 
down  in  regard  to  public  corporations, 
and  it  is  held  that  a  member  of  an  official 
board  or  legislative  body  is  precluded  from 
entering  into  a  contract  with  that  body.' 

6  Wllllston,  Contracts,  §1735,  p.  4895. 

The  basis  of  this  common  law  rule  is  that 
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it  Is  against  public  policy  (State  ex  rel. 
Smith  V.  Bowman,  18^  Mo.App.  5^9»  170  S.W. 
700)  for  a  public  official  to  contract  with 
himself.  ’At  common  law  and  generally  under 
statutory  enactment,  it  is  now  established 
beyond  question  that  a  contract  made  by  an 
officer  of  a  municipality  with  himself,  or 
in  which  he  is  Interested,  is  contrary  to 
public  policy  and  tainted  with  illegality; 
and  this  rule  applies  whether  such  officer 
acts  alone  on  behalf  of  the  municipality, 
or  as  a  member  of  a  board  of  [or]  council. 

•  •  •  The  fact  that  the  interest  of  the 
offending  officer  in  the  invalid  contract 

is  indirect  and  is  very  small  is  immaterial. 

•  *  *  It  is  impossible  to  lay  down  any  gen¬ 
eral  rule  defining  the  nature  of  the  inter¬ 
est  of  a  municipal  officer  which  comes  with¬ 
in  the  operation  of  these  principles.  Any 
direct  or  indirect  interest  in  the  subject 
matter  is  sufficient  to  taint  the  contract 
with  illegality,  if  the  interest  be  such 

as  to  affect  the  Judgment  and  conduct  of 
the  officer  either  in  the  making  of  the 
contract  or  in  its  performance .  In  gen¬ 
eral  the  disqualifying  interest  must  be 
of  a  pecuniary  or  proprietary  nature.' 

2  Dillon,  Municipal  Corporations,  §773; 

46  C.J.S.,  §308;  22  R.C.L.,  §  121;  State 
ex  rel.  Streif  v.  White,  Mo.App.,  282 
S.W.  147;  Wltmer  v.  Nichols,  320  Mo.  665> 

8  S.W. 2d  63;  Nodaway  County  v.  Kidder, 

344  Mo.  795,  129  S.W. 2d  857. 

"This  basic  and  fundamental  common  law  con¬ 
cept  has  been  enacted  into  our  statute  law 
relating  to  county  courts.  Mo.R.S.A.  §  2491 
provides  that: 

'No  Judge  of  any  county  court  in  the  state 
shall,  directly  or  indirectly,  become  a 
party  to  any  contract  to  which  such  county 
is  a  party ,*•*.' 

"The  next  section  of  the  statute  makes  the 
violation  of  the  statute  a  misdemeanor.  Mo. 
R.S.A.  §  2492. 
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•'The  cases  cited  in  the  preceding  paragraphs 
deal  with  instances  of  an  official  being 
'directly'  interested  in  the  contracts, 
actions  or  dealings  with  the  public  body  of 
which  he  was  a  member.  Here  the  question 
is  whether  the  public  official  is  so  'in¬ 
directly'  Interested  as  a  party  to  a  trans¬ 
action  with  a  county  court  of  which  he  was 
a  member  as  to  invalidate  it .  In  fact  the 
question  is  whether  the  relationship  of 
husband  and  wife  is  a  disqualifying  inter¬ 
est  within  the  meaning  of  the  statute  and 
common  law  prohibition  against  an  official's 
becoming  indirectly  interested  in  a  public 
contract.  The  two  opposing  lines  of  cases 
are  collected  in  the  following:  Thompson 
V.  School  Dist.  No.  1,  252  Mich.  629,  233 
N.W.  i439,  74  A.L.R.  792;  O'Neill  v.  Au¬ 
burn,  76  Wash.  207*  135  P*  1000,  50  L.R.A., 
N.S.,  1140;  6  Wllllston,  Contracts,  p.  4898. 

"An  indirect  Interest  may  be  so  remote  as 
to  not  avoid  a  bargain  between  an  official 
and  the  public  body  he  represents,  conse¬ 
quently  when  the  Interest  is  not  direct 
there  is  more  reason  for  considering  each 
case  on  its  special  facts.  6  Wllllston, 
Contracts  §  1735;  Thompson  v.  School  Dist. 
No.  1,  252  Mich.  629,  233  N.W.  439,  74 
A.L.R.  790. 

"Here  the  respondent  urges  that  she  pur¬ 
chased  the  land  in  question  with  her  own 
separate  funds  and  that  under  our  statute 
her  husband  cannot  interfere  with  her 
separate  real  property.  §  3390,  R.S.Mo. 
1939,  Mo.R.S.A.§  3390.  But  the  husband  is 
under  a  duty  to  and  is  liable  for  his  wife's 
support  (Nielsen  v.  Richards,  75  Cal.App. 
680,  243  P.  697)  and  in  this  state  he  is 
entitled  to  dower  in  his  wife's  real  estate. 
Mo.  R.S.A.  §§  319>  324  either  of  which  are 
pecuniary  Interests  and  disqualifying  under 
statutes  requiring  such  an  Interest  even 
though  it  is  indirect.  Nuckols  v.  Lyle,  8 
Idaho  589.  70  P.  401;  Beakley  v.  City  of 
Bremerton,  5  Wash. 2d  670,  105  P.2d  40. 
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Though  the  husband  may  have  no  present 
Interest  in  his  wife's  separate  estate 
there  can  be  no  question  but  that  be¬ 
cause  of  the  relationship  he  does  have 
such  a  beneficial  interest  in  her  pro¬ 
perty  auid  affairs  as  to  be  'indirectly' 

Interested  in  any  contract  to  which  she  is 
a  party.  Clark  v.  Utah  Construction  Co., 

51  Idaho  587,  8  P.2d  il5^.  But  aside 
from  these  pecuniary  reasons  it  is  obvious, 
it  seems  to  us,  that  a  county  Judge's  wife 
may  not  purchase  real  estate  from  the  county 
and  court  of  which  her  husband  is  a  member 
acting  in  a  quasl-Judicial  capacity. 

Though  the  bargin  may  be  ever  so  fair  it 
places  the  officer  in  a  position  which 
might  become  antagonistic  to  his  public 
duty.  Throop,  Public  Officers,  §  607; 

22  R.C.L.,  §  121;  Goodyear  v.  Brown,  155 
Pa.  51^,  26  A.  665,  20  L.R.A.  838,  35  Am. 

St. Rep.  903*  Under  most  circumstances, 
if  not  all,  it  is  simply  against  public 
policy  for  the  wife  of  a  county  Judge  to 
purchase  land  from  a  county  when  the  sale 
requires  the  vote  and  opinion  of  her  hus¬ 
band  as  a  member  of  the  court  passing  on 
the  transaction.  Clark  v.  Utah  Construct¬ 
ion  Co.,  supra;  Sturr  v.  Elmer,  75  N.J.L. 
il43,  67  A.  1059." 

The  court  held  the  contract  void  and  cancelled  the  deed. 

Although  the  husband  as  a  member  of  the  county  court  voted 
for  the  sale  of  the  land  by  the  county  to  his  wife,  we  believe  that 
is  immaterial.  As  we  view  this  Section  49.1^10,  it  is  not  a  question 
of  whether  he  participated  by  voting  but  whether  he  indirectly  became 
a  party,  due  to  the  fact  his  wife  was  the  purchaser. 

We  believe  the  decision  of  the  court  would  have  been  the  same 
even  though  he  had  not  participated  in  the  transaction.  It  was  held 
in  Wood  V.  Elliott,  29  Pitt.  Leg.J.  (Pa.)  334;  Bay  y.  Davidson, 

133  Iowa  688  and  Stover  v.  Baraugh  of  Elmer  (N . J . )  67  A .  1059 ,  that 
contracts  between  a  municipal  corporation  and  the  wife  of  a  public 
officer  are  void  as  against  public  policy  even  though  the  husband 
did  not  participate  or  vote. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  49.140,  RSMo 
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1969,  would  be  violated  if  the  financial  statement  of  the  county 
or  any  legal  notices  of  the  county  were  printed  at  the  expense 
of  the  county  in  a  newspaper  owned  by  a  member  of  the  county  court 
or  his  wife. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  (Jones) 


September  30,  1970 


OPINION  LETTER  NO.  430 


Dr.  Robert  T.  Foster,  President 
Northwest  Missouri  State  College 
Maryville,  Missouri  64468 

Dear  Dr.  Foster: 

This  Is  to  acknowledge  receipt  of  your  request  for  an 
opinion  from  this  office  In  regard  to  whether  or  not  the  Board 
of  Regents  of  Northwest  Missouri  State  College  are  prohibited 
by  the  provisions  of  Sections  290.060  and  290.040,  PlSMo  1969, 
from  employing  a  female  teacher  during  the  three  weeks  prior 
to  and  the  three  weeks  following  the  birth  of  a  child  to  such 
teacher. 

Section  290.060,  RSMo  1969,  makes  It  a  misdemeanor  to 
knowingly  employ  a  female  In  any  of  the  various  kinds  of 
establishments  specified  In  Section  290.040  within  three  weeks 
before  of  three  weeks  after  childbirth.  Section  290.040  pro¬ 
vides  that  no  female  shall  be  employed  more  than  nine  hours 
during  any  one  day,  or  more  theui  fifty-four  hours  during  any 
one  week  In  any  of  the  diverse  kinds  of  establishments  and 
places  of  Industry  therein  described.  Including  any  public 
Institution  Incorporated  or  unincorporated.  The  primary  Issue 
then  Is  whether  the  Missouri  Legislature  Intended  to  Include 
Northwest  Missouri  State  College  within  the  term  "public 
Institution,  Incorporated,  and  unincorporated." 

It  Is  a  firmly  established  rule  of  statutory  construction 
that  a  state  and  Its  subdivisions  and  agencies  are  not  to  be 
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considered  as  within  the  scope  of  a  statute,  however  general  and 
comprehensive  the  statutory  language  may  be,  unless  the  Intention 
to  Include  them  Is  clearly  manifest.  82  C.J.S.,  Statutes,  Section 
317  (p.55^).  This  rule  Is  applicable  In  construing  a  penal  statute 
such  as  Section  290.0^0,  flSMo  1969.  In  this  connection,  this 
office  has  previously  advised  In  Opinion  No.  25,  April  17,  1953, 
Duncan,  (copy  attached)  that  the  use  of  the  phrase  "public  Instl- 
utlon.  Incorporated  or  unincorporated,"  was  not  sufficiently  clear 
and  definite  to  manifest  a  legislative  Intent  to  Include  state 
hospitals  therein. 

It  Is  therefore  our  view  that  Section  290. 060,  RSMo  1969, 
which  makes  It  a  mlsdemeamor  for  any  person,  firm  or  corporation 
to  knowingly  employ  a  female  or  permit  a  female  to  be  employed 
In  any  of  the  diverse  kinds  of  establishments,  places  of  industry, 
or  places  of  business  specified  In  Section  290.040,  within  three 
weeks  before  or  three  weeks  after  childbirth,  does  not  apply  to 
female  teachers  of  state  colleges  In  Missouri.  As  a  result  of 
our  views  on  this  issue,  the  other  questions  that  have  been 
raised  in  regard  to  the  constitutionality  of  Sections  290.040 
and  290.060,  RSMo  1969,  are  Inapplicable. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


ijnclosure: 

Op.  No.  25 
4-17-53,  Duncan 
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Answer  by  letter-Klaffenbach 


August  25,  1970 


OPINION  LETTER  NO.  *131 


Honorable  Phil  Snowden 
State  Representative,  86th  District 
313  Armour  Road 

North  Kansas  City,  Missouri  64116 
Deer  Representative  Snowden: 

This  letter  Is  In  response  to  your  Opinion  Request  In  which 
you  ask  the  following: 

"A  constituent  of  mine  Informs  me  that 
certain  members  of  railroad  train  crews 
have  been  required  to  furnish  a  drivers 
license  information  to  City  Police  and 
Highway  Patrol  In  grade  crossing  accidents 
within  the  State  of  Missouri .  My  first 
question  is  whether  or  not  this  Is  legal 
and  If  so,  does  Section  564.450  cover 
this  situation  or  does  some  other  section 
apply? 

Secondly,  can  members  of  the  crew  be 
charged  with  cax*eless  and  reckless  driving 
and  if  so,  what  section  or  sections  cover 
this  particular  situation?” 

Section  564.450,  RSMo  1969,  states: 

"No  person  operating  or  driving  a 
vehicle  on  the  highway  knowing  that 
an  Injury  has  been  caused  to  a  person 
or  damage  has  been  caused  to  property, 
due  to  the  culpability  of  said 
operator  or  driver,  or  to  accident, 
shall  leave  the  place  of  said  Injury, 
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damage  or  accident  without  stopping 
and  giving  his  name,  residence. 

Including  city  and  street  number, 
motor  vehicle  number  and  chauffeur's 
or  registered  operator's  number.  If 
any,  to  the  Injured  party  or  to  a 
police  officer,  or  If  no  police 
officer  Is  In  the  vicinity,  then  to 
the  nearest  police  station  or 
J udlclal  officer . " 

We  note  that  this  section  Is  the  same  as  that  contained  In 
Subsection  (f)  of  Section  8401  of  the  Revised  Statutes  of  1939 
and  was  later  the  subject  of  revision  In  1949*  House  Bill  2154. 

In  the  context  of  the  Revised  Statutes  of  1939  the  section  clearly 
pertained  only  to  motor  vehicles  although  the  term  "vehicle"  was 
used  In  Subsection  (f)  Instead  of  "motor  vehicle".  As  you 
are  no  doubt  aware  a  railroad  train  being  operated  exclusively 
upon  tracks  Is  specifically  excepted  from  the  definition  of  "motor 
vehicle"  as  contained  In  Section  301.010  (17)*  RSMo  1969  • 

We  also  note  that  the  words  "highway"  and  "vehicle"  are  defined 
In  Chapter  304  relating  to  traffic  regulations.  Section  304.025* 
RSMo  1969*  therein  states: 

"1.  The  word  'highway'  whenever  used  In 
sections  304.014  to  304.026  shall  mean 
any  public  road  or  thoroughfare  for 
vehicles.  Including  state  roads,  county 
roads  and  public  streets,  avenues, 
boulevards,  parkways  or  alleys  In  any 
municipality . 

2.  The  word  'vehicle'  whenever  used 
In  sections  304.014  to  304.026  shall 
mean  any  device  operated  on  highways, 
except  those  exclusively  on  rails  or 
tracks . " 

In  our  view,  the  operator  or  crew  of  a  railroad  train  are 
not  persons  "operating  or  driving  a  vehicle  on  the  highway"  within 
the  meaning  of  Section  565*450,  RSMo  I969,  and  that  section  does 
not  apply . 

Paragraph  2  of  Section  302.181,  RSMo  1969*  which  pertains  to 
to  the  carrying  and  display  of  drivers  licenses  states : 
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"The  license  Issued  shall  be  carried 
at  all  times  by  the  holder  thereof  while 
driving  a  motor  vehicle,  and  shall  be 
displayed  upon  demand  of  any  officer  of 
the  highway  patrol,  or  any  police  officer 
or  peace  officer,  or  any  other  duly 
authorized  person,  for  Inspection  when 
demand  Is  made  therefor.  Failure  of  any 
chauffeur  or  operator  of  a  motor  vehicle 
to  exhibit  his  license  to  any  of  the 
aforesaid  officers,  or  other  duly 
authorized  officer,  shall  be  presumptive 
evidence  that  such  person  Is  not  a  duly 
licensed  chauffeur  or  motor  vehicle 
operator. " 

It  Is  our  view,  however,  that  paragraph  2  of  Section  302.181 
pertains  only  to  operators  of  motor  vehicles  as  defined  In  Section 
301.010  and  we  know  of  no  law  requiring  a  member  of  a  train  crew 
to  display  a  motor  vehicle  drivers  license  because  of  the  train 
being  Involved  In  a  grade  crossing  accident. 

Your  second  question  with  respect  to  •’careless  and  reckless 
driving"  Is  not  clear,  however,  we  find  no  such  statutory  provision 
applicable  to  railroad  train  crews.  You  have  not  advised  us 
concerning  any  statute  alleged  to  be  applicable. 

We  note  that  you  additionally  call  Into  question  the  applica¬ 
tion  of  Section  9  of  Article  XI  of  the  Constitution  which  states: 

"All  railways  In  this  state  are  hereby 
declared  public  highways,  and  railroad 
corporations  common  carriers.  Laws  shall 
be  enacted  to  correct  abuses  and  prevent 
unjust  discrimination  and  extortion  In  the 
rates  of  freight  and  passenger  tariffs  on 
all  railroads  In  this  state." 

In  our  view,  this  section  of  the  Constitution  does  not  make 
a  railway  a  public  highway  for  the  purpose  or  application  of  the 
motor  vehicle  traffic  regulations.  In  this  respect,  the  Supreme 
Court  of  Missouri  In  Farber  v.  Mo.  Pac.  Ry.  Co.,  II6  Mo.  81,  22 
S.W.  631,  stated  at  l.c.  633  that  the  object  of  this  provision 
"was  to  lay  a  foundation  for  certain  kinds  of  legislative  regulation 
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of  railways,  but  not  to  change  the  nature  of  the  use  of  railroad 
property,  or  to  divert  It  from  the  general  purposes  for  which  It 
was  designed.” 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Answer  by  letter-Blackmar ,  A. 


July  31,  1970 


OPINION  LETTER  NO.  ^32 


Mr.  Gene  Sally,  Director 
Department  of  Community  Affairs 
Jefferson  State  Office  Building 
Jefferson  City,  ?<tls3ouri  65IOI 


Dear  jMr.  Sally: 

This  letter  is  In  response  to  your  request  for  an  opinion  con 
cernlng  a  new  townslte  for  the  City  of  Pattonsburg,  Missouri.  You 
state : 
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''The  City  of  Pattonsburg  Is  being  Inundated 
due  to  the  construction  of  a  reservoir  by  the 
United  States  Army  Corps  of  Engineers.  The 
City  of  Pattonsburg  Is  at  this  time  preparing 
for  relocation,  and  has  been  granted  certain 
privileges  by  Senate  Bill  No.  200. 

"Senate  Bill  No.  200  enables  a  city  to  plat  a 
parcel  of  leind  outside  the  present  city  limits 
to  serve  as  a  location  for  the  new  townslte. 

A  question  has  arisen  an  to  how  many  acres  are 
required  In  the  plat  for  the  new  townslte. 

Will  your  office  please  give  official  opinion 
clarifying  the  number  of  acres  necessary  In 
the  new  townslte.  Thank  you  very  much." 

Senate  Bill  No.  200,  75th  General  Assembly,  was  enacted  Into 
law  and  la  now  found  In  Sections  71.016  through  71.019,  RSMo  1969 . 
Those  sections  make  no  mention  of  the  number  of  acres  required  In 
a  plat  for  a  new  townslte.  In  Section  71.017  It  Is  provided  that 
the  plat  shall  contain  the  same  Information  as  required  by  the  laws 
of  this  state  to  be  contained  in  a  plat  for  a  new  townslte.  Laws 
relating  to  plats  for  new  townsltes  are  found  In  Chapter  443,  RSMo 
1969.  Chapter  445  makes  no  reference  to  the  number  of  acres  re¬ 
quired  for  a  plat  for  a  new  townslte.  We  find  no  other  statutory 
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section  that  would  be  applicable  to  the  question  of  how  many  acres 
are  required  In  the  plat  for  the  new  townslte.  Therefore,  we  are 
of  the  opinion  that  the  legislature  has  Imposed  no  specific  re¬ 
quirements  concemlng  the  nvimber  of  acres  required  for  a  new  town- 
site  organized  under  the  provisions  of  Sections  71.016  to  71.019, 
RSMo  1969,  and  that  the  number  of  acres  required  Is  within  the  dis¬ 
cretion  of  the  legislative  body  of  the  city,  town  or  village  con¬ 
cerned,  In  this  case  the  City  of  Pattons burg. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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SCHOOLS:  Two  or  more  three-director  (common) 

school  districts  cannot  organize 
into  a  six-director  district. 

OPINION  NO.  ^4  33 

November  25,  1970 


Honorable  John  T.  Russell 
State  Representative 
District  No.  125 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Russell: 

This  is  in  response  to  your  request  for  an  opinion  concerninp- 
the  school  reorganization  laws  contained  in  Chapter  l62  of  the  Re¬ 
vised  Missouri  Statutes.  Specifically,  you  have  asked  whether  two 
or  more  three-director  (common)  school  districts  can  organize  into 
a  reorganized  six-director  district  and  then  proceed  to  hold  a  spe¬ 
cial  election  to  elect  the  new  six-director  school  board. 

Section  162.211,  RSMo  1969,  provides: 

"A  six-director  school  district  may  be  estab¬ 
lished  by  the  voters  of 

*  *  * 

"(4)  Any  common  school  district  which  has  two 
hundred  or  more  children  of  school  age  by  the 
last  enumeration  or  any  two  or  more  adjacent 
common  school  districts  which  together  have 
an  area  of  fifty  square  miles  or  have  an  enu¬ 
meration  of  at  least  two  hundred  children  of 
school  age." 

Section  162.221,  RSMo  1969,  sets  forth  the  procedure  for  or¬ 
ganizing  a  proposed  six-director  district  by  voters  of  the  above 
enumerated  common  or  three-director  districts.  Adoption  of  the 
proposed  six-director  district  can  only  be  accomplished  by  a  majo¬ 
rity  vote  of  the  qualified  residents  of  the  proposed  school  dis¬ 
trict  at  a  special  election  held  pursuant  to  Section  I62.191,  RSMo 

1969. 
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It  is  clear  then  that  these  statutes  provide  a  method  for  creat¬ 
ing  a  six-director  school  district  by  the  voters  of  a  common  or 
three-director  school  district  which  has  two  hundred  or  more  chil¬ 
dren  of  school  age  or  by  the  voters  of  any  tvio  or  more  adjacent 
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common  or  three-director  school  districts  which  topiether  have  an 
area  of  fifty  square  miles  or  at  least  two  hundred  children  of 
school  age. 

However,  a  new  section  was  added  to  Chapter  162  by  the  75th 
General  Assembly,  in  1969.  Section  162.096,  sub.  2,  RSMo  1969, 
which  became  effective  on  August  25,  1969,  provides: 

"2.  If  any  school  district  is  not  operating 
as  a  six-director  school  district  and  has  not 
combined  its  territory  with  that  of  one  or  more 
districts  which  do  operate  as  a  six-director 
district  through  one  of  the  orocedures  provided 
by  law  within  three  years  after  August  25,  1969, 
the  state  board  of  education  shall  assign  the 
territory  of  the  district  to  one  or  more  dis¬ 
tricts  which  do  operate  a  high  school.  The 
assignments  shall  be  announced  not  later  than 
January  15,  1973."  (Laws  1969,  S.B.  l87) 

This  section  is  clearly  contrary  to  the  provisions  of  Section 
l62.211(^).  It  specifically  provides  that  any  three-director  school 
district  operating  in  this  state  subsequent  to  August  25,  1969,  must 
combine  its  territory  with  that  of  one  or  more  districts  which  are 
operating  as  a  six-director  district  within  three  years  or  be  as¬ 
signed  to  such  a  district  by  the  State  Board  of  Education.  Although 
repeals  by  implication  are  not  favored,  the  Missouri  Supreme  Court 
has  said  that  such  a  result  must  be  reached  where  two  statutes  are 
so  repugnant  that  both  cannot  stand.  State  ex  rel.  Preisler  v. 
Toberman,  36^1  Mo.  90iJ,  269  S.W.2d  753,  75^  (banc  195^);  Kansas  City 
Terminal  Railway  Company  v.  Industrial  Commission,  396  S.W.2d  678, 
683  (Mo.  1965).  Where  two  acts  are  repugnant,  the  later  act,  with¬ 
out  any  repealing  cause,  operates  to  the  extent  of  the  repugnancy 
as  to  repeal  the  first.  City  of  Kirkwood  v.  Allen,  399  S.W.2d  30, 

3^  (Mo.  banc  1966).  As  the  latest  pronouncement  of  the  legislature' 
will.  Section  162.096,  sub.  2,  is  controlling  and  must  be  given  full 
effect . 

Inasmuch  as  Section  162. O96,  sub.  2,  RSMo  1969,  provides  that 
a  three-director  district  can  no  longer  combine  with  another  three- 
director  district  to  form  a  six-director  district,  the  procedure 
for  doing  so  as  contained  in  Section  162.221,  RSMo  1969,  is  no 
longer  applicable. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  two  or  more 
three-director  (common)  school  districts  cannot  organize  into  a 
six-director  district. 
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The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Richard  L.  V/ieler. 


Yours  very  tr 


JOHN  C.  DANFORTH 


Attorney  General 
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STATE  AUDITOR: 
COUNTY  AUDITS; 


(1)  It  Is  the  duty  of  the  State 
Auditor  to  audit  the  accounts  of 
the  various  county  officers.  In 
counties  of  the  third  and  fourth  class,  supported  In  whole  or  In 
part  by  public  moneys,  at  least  once  during  the  term  for  which  any 
county  officer  Is  chosen.  (2)  The  time  of  making  such  audit  during 
the  term  of  each  county  officer  shall  be  as  near  the  expiration  of 
the  term  of  the  comity  officer  as  the  auditing  force  of  the  State 
Auditor  will  permit,  as  determined  by  the  State  Auditor. 

OPINION  NO.  ^3^ 


August  3,  1970 


Honorable  John  T.  Russell 
State  Representative 
District  No.  125 
P.  0.  Box  93 

Lebanon,  Missouri  65536 


Dear  Representative  Russell: 

This  Is  In  response  to  your  request  for  an  official  opinion 
of  this  office  with  respect  to  the  following  Inquiry; 

"I  have  noticed  there  seems  to  be  some  conflict 
concerning  the  frequency  of  audits  of  county 
offices.  The  question  I  pose  Is,  how  often 
Is  the  State  Auditor's  Office  required  to  per¬ 
form  an  audit  of  the  various  third  and  fourth 
class  county  offices?" 

Your  Inquiry  Is  answered  by  Section  29.230,  RSMo  1969,  which 
provides,  as  follows: 

"1.  In  every  county  which  does  not  elect  a 
county  auditor,  the  state  auditor  shall  audit, 
without  cost  to  the  county,  at  least  once  dur¬ 
ing  the  term  for  which  any  county  officer  Is 
chosen,  the  accounts  of  the  various  county 
officers  supported  In  whole  or  In  part  by  pub¬ 
lic  moneys.  The  audit  shall  be  made  as  near 
the  expiration  of  the  term  of  office  as  the 
auditing  force  of  the  state  auditor  will  permit. 

"2.  The  state  auditor  shall  audit  any  politi¬ 
cal  subdivision  of  the  state.  Including  counties 
having  a  county  auditor.  If  requested  to  do  so 
by  a  petition  signed  by  five  percent  of  the 
qualified  voters  of  the  political  subdivision 
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determined  on  the  basis  of  the  votes  cast  for 
the  office  of  governor  in  the  last  election 
held  prior  to  the  filing  of  the  petition.  The 
political  subdivision  shall  pay  the  actual  cost 
of  audit.  No  political  subdivision  shall  be 
audited  by  petition  more  than  once  in  any  one 
calendar  or  fiscal  year." 

Our  opinion  is  limited  to  the  duty  imposed  upon  the  State  Auditor 
under  subsection  1  of  29.230,  RSMo  1969. 

Counties  of  the  third  and  fourth  class  do  not  elect  a  county 
auditor.  Therefore,  the  provisions  of  Section  29.230(1),  RSMo 
1969,  are  applicable.  That  subsection  requires  the  auditor  to  au¬ 
dit,  at  least  once  during  the  term  for  which  any  county  officer  is 
chosen,  the  accounts  of  the  various  county  officers  which  are  sup¬ 
ported  in  whole  or  in  part  by  public  moneys.  Such  audit  shall  be 
made  as  near  the  expiration  of  the  term  of  office  as  the  audltlnr 
force  of  the  State  Auditor  will  permit,  as  determined  by  the  State- 
Audit  or . 


CONCLUSION 

Therefore,  it  is  our  opinion: 

(1)  It  is  the  duty  of  the  State  Auditor  to  audit  the  accounts 
of  the  various  county  officers,  in  counties  of  the  third  and  fourth 
class,  supported  in  whole  or  in  part  by  public  moneys,  at  least  once 
during  the  term  for  which  any  county  officer  is  chosen. 

(2)  The  time  of  making  such  audit  during  the  term  of  each 
county  officer  shall  be  as  near  the  expiration  of  the  term  of  the 
county  officer  as  the  auditing  force  of  the  State  Auditor  will 
permit,  as  determined  by  the  State  Auditor. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Gene  E.  Voigts. 


■v  Yours  very  triply. 


JOHN  C.  DANFORTH 


Attorney  General 
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BANKS: 


The  desif^natlon  of  the  flrandvlew  Bank 
as  a  federal  denosltory  and  financial 
agent  pursuant  to  federal  law  to  perform  functions  designated  by 
the  Secretary  of  the  Treasury  is  a  matter  controlled  by  federal 
law  and  permission  to  establish  this  facility  is  not  necessary  from 
the  Division  of  Finance  of  the  State  of  Missouri.  The  establish¬ 
ment  of  this  facility,  therefore,  is  dependent  upon  appropriate 
decision  by  the  federal  authority  and  the  Missouri  prohibition 
against  branch  banking  is  not  applicable. 


OPINION  NO.  437 


August  31*  1970 


Mr.  John  W.  Ridgeway 
Deputy  Commissioner 
Division  of  Finance 
Department  of  Business 
and  Administration 
12th  Floor  Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Ridgeway: 

This  official  opinion  is  in  response  to  your  recent  reouest 
for  a  ruling  with  respect  to  the  facts  and  questions  set  forth  as 
follows: 
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"The  Division  of  Finance  is  in  receipt  by 
the  Grandview  Bank  of  Grandview,  Missouri, 
a  state  bank,  for  permission  to  establish 
and  operate  a  facility  on  a  military  res¬ 
ervation  at  Rlchards-Gebaur  Air  Force 
Base.  The  Grandview  Bank  must  also  seek 
permission  from  the  appropriate  federal 
agencies  to  establish  this  facility. 

However,  should  our  division  authorize 
the  establishment  of  such  a  facility  in 
view  of  the  Missouri  prohibition  against 
branch  banking?" 

Although  not  stated  in  your  opinion  request,  we  assume  that 
the  bank  in  question  would  operate  a  facility  on  the  military  res¬ 
ervation  only  after  being  so  designated  by  the  federal  government 


Mr.  John  W.  Ridgeway 


under  the  terms  of  Title  12,  U.S.C.A.,  Section  265,  which  provides 
in  part: 


"All  Insured  banks  designated  for  that  pur¬ 
pose  by  the  Secretary  of  the  Treasury  shall 
be  depositaries  of  public  money  of  the  United 
States  .  .  .  and  the  Secretary  is  hereby  au¬ 
thorized  to  deposit  public  money  in  such 
depositaries,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary;  and  they  may 
also  be  employed  as  financial  agents  of  the 
Government;  and  they  shall  perform  all  such 
reasonable  duties,  as  depositaries  of  public 
money  and  financial  agents  of  the  Government 
as  may  be  required  of  them.  ..." 

The  Missouri  prohibition  against  branch  banking  to  which  you 
refer  in  your  opinion  request  is  contained  in  Section  362.105,  RSMo 
1969,  which  provides  as  follows: 

"Powers  and  authority  of  banks  and  trust 
companies. — 1.  Every  bank  and  trust  com¬ 
pany  created  under  the  laws  of  this  state 
may : 

"(1)  .  .  .  provided,  however,  that  no  bank 
or  trust  company  shall  maintain  in  this 
state  a  branch  bank  or  trust  company,  or 
receive  deposits  or  pay  checks  except  in 
its  awn  banking  house.  .  ." 

« 

Assuming  that  the  Installation  contemplated  by  the  Grandview 
Bank,  a  state  bank,  would  constitute  the  establishment  of  a  branch 
bank  under  the  Missouri  law,  the  question  is  whether  the  prohibition 
against  branch  banking  applies  in  this  situation. 

The  question  has  been  ruled  upon  in  State  of  Texas  ex  rel. 
Falkner  v.  National  Bank  of  Commerce  of  San  Antonio,  290  F.2d  229 
(5th  Cir.,  Tex.,  1961),  cert.  den.  36«  U.S.  «32,  7  L.Ed.2d  35,  82 
S.Ct.  55  (1961). 

There,  the  State  of  Texas  contended  that  the  Texas  prohi¬ 
bition  against  branch  banking  prohibited  the  establishment  of  a 
branch  of  a  national  bank  upon  a  military  reservation.  Resolving 
this  question,  the  court  stated: 

"For  almost  two  decades,  limited  banking 
facilities  have  been  operated  at  various 
military  installations  by  national  bank- 
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ing  associations  and  by  state  banks;  those 
facilities  have  been  under  the  direction 
of  the  Secretary  of  the  Treasury  and  are 
operated  as  agents  of  the  federal  govern¬ 
ment.  They  are  designated  as  depositories 
and  financial  agents  of  the  United  States 
under  12  U.S.C.A.  §90,  if  national  banks 
and  under  12  U.S.C.A.  §265,  if  banks  in¬ 
sured  by  the  Federal  Deposit  Insurance  Cor¬ 
poration.  Each  bank  so  designated  Is  au¬ 
thorized  to  perform  only  those  functions 
enumerated  In  the  letter  granting  it  au¬ 
thority  to  act.  ...”  loc.  cit.  290  P.2d 
229,  231. 

The  court  further  held  that  the  federal  policy  as  set  forth 
In  12  U.S.C.A.,  Section  36(c)  which  provides  that  national  banking 
association  may  establish  new  branches  In  certain  circumstances 
"subject  to  the  restrictions  as  to  location  Imposed  by  the  law  of 
the  State  on  State’s  banks.  ...”  does  not  restrict  the  power  of 
the  appropriate  federal  agency  to  establish  a  facility  on  a  military 
reservation  pursuant  to  12  U.S.C.A.,  Section  90.  The  court  viewed 
the  restrictions  with  regard  to  branch  banking  as  not  applicable  to 
the  provisions  permitting  the  designation  of  federal  depositories  or 
financial  agents. 

Congressional  power  to  establish  depositories  and  financial 
agents  without  regard  to  the  branch  banking  statutes  would  extend 
under  12  U.S.C.A.,  Section  265  to  state  banks  like  the  Grandview 
Bank.  In  discussing  this  congressional  power  the  court  stated: 

"Conceding,  as  we  must,  that  Congress  has 
the  power  to  determine  the  conditions  under 
which  national  banking  associations  shall 
operate,  the  power  of  Congress  to  enact 
such  legislation  cannot  seriously  be  ques¬ 
tioned.  The  section  before  us  gives  the 
Secretary  of  the  Treasury  the  power  to 
employ  as  government  financial  agents  any 
national  banking  association,  and,  having 
designated  a  banking  association  so  to  act, 
the  Secretary  may  demand  that  It  perform  all 
such  'reasonable  duties’  as  may  be  required 
of  It.  Clearly  this  Is  what  the  Secretary 
has  done  In  the  present  case.  ...”  loc. 
clt.  290  P.2d  229,  233. 

In  performing  the  functions  designated  by  the  Secretary  of  the 
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Treasury,  the  Grandview  Bank  would  be  performing  a  federal  function 
and  the  federal  law  as  set  forth  in  State  of  Texas  v.  National  Bank 
of  Commerce  of  San  Antonio,  supra,  controls. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  designation 
of  the  Grandview  Bank  as  a  federal  depository  and  financial  agent 
pursuant  to  federal  law  to  perform  functions  designated  by  the 
Secretary  of  the  Treasury  Is  a  matter  controlled  by  federal  law 
and  that  permission  to  establish  this  facility  Is  not  necessary 
from  the  Division  of  Finance  of  the  State  of  Missouri.  The  es¬ 
tablishment  of  this  facility,  therefore.  Is  dependent  upon  ap¬ 
propriate  decision  by  the  federal  authority  and  the  Missouri 
prohibition  against  branch  banking  Is  not  applicable. 

The  above  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Craft. 


^  Very  truly  ypu^^s. 


^JOHN  C.  DANPORTH 


Attorney  General 
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FIRE  PROTECTION  Fire  protection  districts  organized 

DISTRICTS:  under  the  provisions  of  Section  321.510 

AMBULANCES:  to  Section  321.715,  RSMo  1969,  continue 

as  legal  entitles  although  the  statutes 
under  which  they  were  organized  have  been  repealed.  Emergency  ambu¬ 
lance  service  provided  for  under  Section  321.225,  RSMo  I969,  fur¬ 
nished  by  the  district  must  be  furnished  for  the  entire  district 
and  not  for  the  portion  of  the  district  within  one  county. 


OPINION  NO.  il38 


October  28,  1970 


Honorable  Melvin  Vogelsmeier 
State  Representative 
One  Hundred  Ninth  District 
Concordia,  Missouri  6^020 

Dear  Representative  Vogelsmeier: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  concerning  fire  protection  districts  in  third  class 
counties  as  follows: 

"The  fire  district  in  question  is  one  that 
was  organized  in  I968  and  the  area  covers 
parts  of  three  (3)  counties. 

"No  1  Is  such  a  district  having  complied 
with  all  the  requirements  RSMo,  1959,  is 
such  a  district  operating  legally? 

"No  2  Can  such  a  fire  district  organize  an 
Emergency  ambulance  service  with  in  one 
county  of  the  district,  under  RSMo  I969 
chapter  321?" 

You  state  the  fire  protection  district  to  which  you  refer 
was  organized  in  1968.  If  so,  it  was  formed  under  the  provisions 
of  Section  321.510  to  Section  321.715,  RSMo  1969,  which  applied 
only  to  fire  protection  districts  in  class  two,  three  and  four 
counties.  These  sections  were  repealed  by  Senate  Committee  Sub¬ 
stitute  for  House  Bill  322,  Seventy-fifth  General  Assembly  which 
amended  Section  321.010,  RSMo  1969  and  other  sections  so  that 
they  would  apply  to  all  counties  in  this  state. 

You  inquire  whether  a  fire  protection  district  organized 
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in  1968  with  an  area  in  parts  of  three  counties  continues  to 
operate  legally.  Senate  Committee  Substitute  for  House  Bill  322 
previously  referred  to  herein  provides  in  part: 

"Section  A.  Any  fire  district  already 
formed  or  in  the  process  of  being  formed 
under. the  laws  of  this  state  on  October  13 5 
1969  shall  on  the  completion  of  its  for¬ 
mation  automatically  be  under  all  the  pro¬ 
visions  of  chapter  321  RSMo." 

This  provision  as  enacted  by  the  legislature  has  been  omitted  from 
the  revised  statutes.  However,  its  omission  from  the  revised 
statute  does  not  invalidate  such  law.  Rutledge  v.  Simpson’s  Adm*r, 
ii2  S.W.  820,  1^11  Mo.  29O;  Langston  v.  Canterbury,  173  Mo.  122; 
Granger  v.  Barber,  236  S.W. 2d  293 ,  36 1  Mo.  716. 

It  is  the  opinion  of  this  office  that  a  fire  protection 
district  organized  under  Section  321.510  to  321.715  RSMo  continues 
as  a  legal  entity  even  though  the  statutes  under  which  it  was 
organized  have  been  repealed. 

In  answer  to  your  second  Question  whether  a  fire  protection 
district  which  is  composed  of  areas  in  three  or  more  counties 
can  organize  an  emergency  ambulance  service  in  one  county  of  the 
district,  it  is  our  opinion  that  it  cannot. 

Section  321.225,  RSMo  provides: 

"1.  A  fire  protection  district  may,  in 
addition  to  its  other  powers  and  duties, 
provide  emergency  ambulance  service  within 
its  district  if  a  majority  of  the  voters 
voting  thereon  approve  a  proposition  to 
furnish  such  service  and  to  levy  a  tax 
not  to  exceed  five  cents  on  the  one 
hundred  dollars  assessed  valuation  to  be 
used  exclusively  to  supply  funds  for  the 
operation  of  an  emergency  ambulance  ser¬ 
vice.  The  district  shall  exercise  the 
same  powers  and  duties  in  operating  an 
emergency  ambulance  service  as  it  does 
in  operating  its  fire  protection  service. 

"2.  The  proposition  to  furnish  emergency 
ambulance  service  may  be  submitted  by  the 
board  of  directors  at  the  next  annual 
election  of  the  members  of  the  board  or 
at  a  special  election  called  for  the  pur¬ 
pose,  or  upon  petition  by  five  hundred 
duly  qualified  electors  of  such  district. 
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A  separate  ballot  containing  the  question 
shall  read  as  follows: 

Shall  the  board  of  directors  of  _ 

Fire  Protection  District  be  authorized 
to  provide  emergency  ambulance  service 
within  the  district  and  be  authorized  to 
levy  a  tax  not  to  exceed  five  cents  on 
the  hundred  dollars  assessed  valuation  to 
provide  funds  for  such  service? 

’  i 

^ '  For  emergency  ambulance  service  and  the 
levy 

Against  emergency  ambulance  service  and 
the  levy 

(Place  an  X  in  the  square  opposite  the  one 
for  which  you  wish  to  vote.) 

If  a  majority  of  the  qualified  voters  casting 
votes  theron  be  in  favor  of  emergency  ambulance 
service  and  the  levy,  the  district  shall  forth¬ 
with  commence  such  service. 

As  used  in  this  section  'emergency'  means 
a  situation  resulting  from  a  sudden  or  unfore¬ 
seen  situation  or  occurrence  that  requires 
Immediate  action  to  save  life  or  prevent  suf¬ 
fering  or  disability." 

It  is  our  view  that  in  order  for  a  fire  protection  district 
to  furnish  emergency  ambulance  service  under  Section  321.225,  the 
question  must  be  submitted  to  a  vote  of  the  qualified  voters  of 
the  entire  district  and,  if  the  majority  of  the  voters  voting  thereon 
are  in  favor  of  the  ambulance  service  and  the  tax  levy  as  submitted, 
such  service  may  be  furnished  by  the  district.  If  the  ambulance 
service  is  provided  it  must  be  for  the  whole  district,  as  such,  the 
same  as  any  other  service  furnished  by  the  district  and  not  for 
a  portion  of  the  district  within  one  county. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  fire  protection  dis¬ 
tricts  organized  under  the  provisions  of  Section  321.510  to  Sec¬ 
tion  321.715,  RSMo  1969,  continue  as  legal  entitles  although  the 
statutes  under  which  they  were  organized  have  been  repealed. 
Emergency  ambulance  service  provided  for  under  Section  321.225, 
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RSMo  1969,  furnished  by  the  district  must  be  furnished  for  the 
entire  district  and  not  for  the  portion  of  the  district  within  one 
county . 


The  foregoing  opinion,  which  I  hereby  approve,  was 
prepared  by  my  Assistant,  Moody  Mansur. 


JOHN  C.  DANPORTH 
Attorney  General 


ELECTION’S:  V/hen  initiative  petitions  prooosin'^ 

INITIATIVE  Sc  REFERENDUM:  a  constitutional  amendment  are  Tiled 

with  the  Secretary  of  State  and  found 
to  contain  insufficient  slf^natures  to  place  the  nroposition  on  the 
ballot,  such  petitions  cannot  be  returned  to  the  circulators;  and 
such  petitions,  which  provided  for  submission  of  the  proposed  amend¬ 
ment  at  the  November  3,  1970  r;eneral  election  or  at  a  special  elec¬ 
tion  to  be  called  by  the  Governor,  may  not  be  counted  toward  placlnp; 
a  proposition  on  the  ballot  at  a  r^eneral  election  or  a  special  elec¬ 
tion  to  be  held  after  the  reneral  election  on  November  3,  1970. 

OPINION  HO.  ^1^0 


Nover’ibe)'  lb'70 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  Capitol  Buildlnr 
Jefferson  City,  ’Missouri  613101 

Dear  Mr.  Kirkpatrick: 

This  opinion  is  in  response  to  your  renuest  for  an  opinion 
on  t.he  follov/inr:  questions: 

"1.  Where  petitions  seekinfr  to  invoke  the 
power  of  initiative  or  referendum  have  been 
presented  to  the  Secretary  o<'  State,  but  found 
to  contain  an  insufficient  number  of  sicrnatures, 
as  reauired  by  the  constitution,  must  the  Sec¬ 
retary  return  said  petitions  to  the  person  or 
persons  present Inr  them,  or  must  he  retain  them 
in  his  possession? 

"2.  Where  petitions  seekinp:  to  invoke  the 
pov;er  of  the  initiative  set  forth  a  specific 
date  on  which  the  proposed  measure  is  to  be 
presented  to  the  people,  and  sufficient  si*'- 
natures  to  place  the  measure  on  the  ballot 
are  not  obtained  in  time  to  submit  the  peti¬ 
tions  to  the  Secretary  of  State  four  months 
before  that  election,  may  the  same  petitions, 
v/hether  submitted  to  the  Secretary  of  State 
oripilnally  or  not,  be  counted  tovzard  placln?' 
the  measure  on  the  ballot  at  a  general  elec¬ 
tion  two  years  hence,  or  at  a  special  election 
called  by  the  Governor?" 

With  respect  to  your  first  nuestlon.  we  note  that  Section 
28.0^0,  nSMo  1969,  provides: 


Honorable  James  C.  Kirkpatrick 


"He  [Secretary  of  State]  shall  keen  his  office 
at  the  seat  of  government;  have  the  safekeeping 
of  the  seal  of  state  and  of  all  public  records. 

Including  surety  bonds,  except  those  for  which 
other  orovlslons  are  made  by  law,  rolls,  docu¬ 
ments,  acts,  resolutions  and  orders  of  the 
general  assembly;  keep  a  register  of  all  com¬ 
missions  Issued,  the  official  acts  of  the  gov¬ 
ernor  and  when  necessary,  attest  the  same." 

We  further  note  that  Section  28.080,  RSMo  1969,  provides: 

"He  [Secretary  of  State]  shall  not  permit  any 
original  roll,  paner  or  public  document  filed 
in  his  office  to  be  taken  out  of  it  unless 
called  for  by  a  resolution  of  either  or  both 
houses  of  the  general  assembly,  or  for  the 
examination  of  the  chief  executive  or  for  pub¬ 
lication  when  required  by  law." 

Section  126.030,  RSMo  1969,  specifies  the  procedure  by  which 
the  Secretary  of  State  accepts  initiative  petitions.  That  section 
reads  in  part: 

"...  When  any  such  initiative  or  referendum 
petitions  shall  be  offered  for  filing,  the 
secretary  of  state.  In  the  presence  of  the 
governor  and  the  person  offering  the  same  for 
filing,  shall  detach  the  sheet  containing  the 
signatures  and  affidavits  and  cause  them  all 
to  be  attached  to  one  or  more  printed  conies 
of  the  measure  so  proposed  by  initiative  or 
referendum  petitions;  the  detached  cooles  of 
such  measure  shall  be  delivered  to  the  person 
offering  the  same  for  filing.  ..." 

We  are  of  the  opinion  that  once  the  above-mentioned  procedure 
Is  completed,  the  petitions  are  "filed"  and  that  the  Secretary  of 
State  then  must  perform  his  statutory  duties  with  respect  to  seeing 
that  the  proposition  is  placed  on  the  ballot  If  he  determines  that 
the  petition  has  the  required  number  of  signatures.  If  the  peti¬ 
tion  does  not  have  the  required  number  of  signatures,  we  believe, 
under  the  two  statutory  sections  first  quoted,  that  he  has  no  power 
to  return  the  petitions  to  the  persons  presenting  petitions. 

With  respect  to  your  second  Question,  we  observe  that  Article 
III,  Section  50  of  the  Constitution  provides  In  part: 


-2- 


Honorable  James  C.  Kirknatrlck 


.  .  Every  such  petition  shall  be  filed  with 
the  secretary  of  state  not  less  than  four  months 
before  the  election  ..." 

Article  XII,  Section  2(b)  orovldes  In  part: 

"All  amendments  proposed  .  .  .  bv  the  Initia¬ 
tive  shall  be  submitted  to  the  electors  for 
their  approval  or  rejection  ...  at  the  next 
(general  election,  or  at  a  soeclal  election 
called  by  the  siovernor  prior  thereto,  ..." 

We  understand  that  the  petitions  which  occasioned  this  parti¬ 
cular  Inquiry  state  that  the  proposition,  which  the  petitioners 
sought  to  have  submitted  to  the  electorate,  was  to  be  voted  on  at 
the' November  3,  1970  general  election  or  at  a  special  election  to 
be  called  by  the  Governor.  Under  Article  XTT,  Section  2(b),  the 
Governor  could  only  call  a  special  election  prior  to  the  general 
election  held  on  November  3,  1970  to  vote  on  the  proposed  amend¬ 
ment.  Therefore,  we  Interpret  the  reference  to  a  soeclal  election 
called  by  the  Governor  on  the  petitions  to  refer  to  a  special  elec¬ 
tion  called  before  November  3,  1970.  Consequently,  It  appears  that 
the  signers  of  the  petitions  contemplated  that  the  proposition  would 
be  submitted  to  the  voters  on  or  before  November  3,  1970.  Inasmuch 
as  the  signers  of  the  petitions,  as  Is  evident  from  the  face  of  the 
petitions,  did  not  Intend  to  have  the  proposition  submitted  any 
later  than  November  3,  1970,  those  petitions  are  Ineffective  as 
petitions  proposing  a  constitutional  amendment  at  some  election  after 
the  general  election  held  on  November  3,  1970. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  when  Initiative  petitions 
proposing  a  constitutional  amendment  are  filed  with  the  Secretary  of 
State  and  found  to  contain  Insufficient  signatures  to  place  the  pro¬ 
position  on  the  ballot,  such  petitions  cannot  be  returned  to  the  cir¬ 
culators;  and  such  petitions,  which  provided  for  submission  of  the 
proposed  amendment  at  the  November  3,  1970  general  election  or  at  a 
special  election  to  be  called  by  the  Governor,  may  not  be  counted 
toward  placing  a  proposition  on  the  ballot  at  a  general  election 
or  a  special  election  to  be  held  after  the  general  election  on  No¬ 
vember  3 ,  1970 . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Charles  A.  Blackmar. 


JOHN  C,  DANFORTH 
Attorney  General 
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FOREST  CROPLAND: 


If  the  value  of  the  land  alone 
exceeds  ten  dollars  per  acre  such 
land  may  not  be  classified  as  forest  cropland  for  tax  relief  under 
the  State  Forestry  Law,  Chapter  25^,  RSMo  1969. 

OPINION  MO. 

November  ,  1970 


Honorable  Raymond  L.  Skasigs 
State  Representative 
District  No.  150 
P.  0.  Box  3^6 

Frederlcktown,  Missouri  636^5 
Dear  Representative  Skaggs: 

This  Is  In  response  to  your  request  for  an  opinion  on  the 
question  whether  land  may  be  classified  by  the  Conservation  Com¬ 
mission  as  forest  cropland  for  partial  relief  from  taxation  as 
provided  In  the  State  Forestry  Law  (Chapter  25^,  RSMo  1969)  If  the 
value  of  the  land  alone  exceeds  ten  dollars  per  acre. 

Section  25^.080,  RSMo  1969,  provides  that  '’Any  lands  .  .  . 
classified  by  the  commission  as  forest  croolands  as  defined  In  this 
chapter  shall  receive  partial  relief  from  taxation,  as  provided  In 
said  chapter,  .  .  .  . ”  However,  the  authority  of  the  Commission  to 
classify  lands  as  forest  croplands  is  subject  to  the  limitations 
set  forth  In  oaragraphs  1  and  3  of  Section  25^.040,  RSMo  1969,  as 
follows : 
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"1.  Any  person  desiring  to  have  lands  desig¬ 
nated  as  forest  croplands  shall  submit  an  ap¬ 
plication  therefor  to  the  district  forester  on 
form  or  forms  to  be  provided  by  the  commission. 
The  district  forester  will  make  or  cause  to  be 
made  an  examination  of  the  lands  covered  by  said 
application  and  shall  forward  a  copy  of  same, 
together  with  his  recommendations,  to  the  com¬ 
mission.  If  the  commission  approve  and  classify 
lands  as  forest  croplands  they  shall  be  subject 
to  the  provisions  of  this  chapter  and  such  rules 
and  regulations. 


K  «  » 

"3.  No  application  shall  be  made  for  a  tract 
of  land  containing  less  than  forty  acres;  and 
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no  such  land  shall  be  classified  for  tax  relief 
If  the  value  of  the  land  alone  shall  exceed  ten 
dollars  per  acre." 

The  forenolntr  lanruape  of  Section  254.0^0  Is  plain  and  unam¬ 
biguous.  Therefore,  the  statute  must  be  given  the  plain  and  clear 
meaning  expressed  therein.  Bunch  v.  Wagner,  275  S.W.2d  753  (Spr. 
Ct.App.  1955). 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  If  the  value  of  the  land 
alone  exceeds  ten  dollars  per  acre  such  land  may  not  be  classified 
as  forest  cropland  for  tax  relief  under  the  State  Forestry  Law, 
Chapter  25^,  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Oardner. 


Yours  very  iJ^uly, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wood 


October  I9,  1970 


OPINION  LETTER  NO.  442 


Mr.  Joseph  B.  P.elchart 
Assistant  Director  of  Health 
Missouri  Division  of  Health 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Relchart : 

You  have  requested  my  opinion  on  the  proper  Interpretation  of 
the  Soft  Drink  and  Beverage  Law  (Sections  196. 365“15<i*  ^45)  with  re¬ 
gard  to  the  following  questions : 

”1.  Must  the  beverage  inspection  fee  be  deter¬ 
mined  on  the  gallonage  with  a  maximum  es¬ 
tablished  by  the  'rated  capacity*  of  the 
bottling  equipment? 

"2.  May  the  'rated  capacity*  maximum  fee  be 
elected  by  the  bottlers  as  an  alternative 
method  of  determining  the  fee? 

"3.  Por  those  companies  that  export  beverages 
Into  another  state,  will  we  be  complying 
with  Section  196. 3o0  If  we  bill  the  bot¬ 
tler  at  three-tenths  cet  per  gallon  for 
that  portion  sold  In  Missouri  or  the  maxi¬ 
mum  fee  as  determined  by  the  rated  capa¬ 
city,  whichever  Is  less?" 

The  pertinent  statutes  read  as  follows: 

"A  license  fee  of  one  dollar  shall  be  paid  by 
each  manufacturer  of  soft  drinks  or  beverages 
required  to  be  licensed  under  the  provisions 
of  sections  196. 365  to  196.445;  auid  In  addi¬ 
tion  thereto  an  Inspection  fee  shall  be  paid 
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by  wholesale  manufacturers  of  soft  drinks  or 
beverages  of  three-tenths  cent  for  each  gallon 
of  such  beverage  manufactured  or  sold  In  this 
state,  but  the  fees  for  Inspection  shall  not 
exceed  four  cents  per  month  per  case  of  twenty- 
four  bottles  of  such  manufacturer's  bottling 
capacity,  as  determined  by  the  rated  capacity 
of  the  machines  therein  for  an  eight  hour  day 
as  rated  by  the  manufacturer  of  such  machines; 

.  ,  (Emphasis  added)  (Section  196.375,  RSMo) 


”A11  beverages,  soft  drinks,  sirups,  flavors 
or  extracts  as  In  sections  196.365  to  196.445 
described,  which  are  manufactured,  prepared 
or  bottled  In  this  state  and  exported  outside 
of  this  state  for  sale,  shall  be  Inspected  as 
other  beverages,  soft  drinks,  sirups,  flavors 
or  extracts  designated  In  said  sections,  but 
such  Inspection  shall  be  free  of  cost  to  the 
manufacturer  or  bottler.”  (Section  196. 380, 
RSMo) 


”No  such  bottled  soft  drinks  or  beverages  that 
are  manufactured  out  of  the  state  of  Missouri 
shall  be  sold  or  offered  for  sale  within  the 
state  unless  the  same  Is  first  inspected  and 
analyzed  and  approved  by  the  division  of  health 
which  shall  be  upon  a  like  application  as  pro¬ 
vided  In  section  196. 365  and  a  license  fee  of 
one  dollar  shall  be  paid  therefor;  and  In  ad¬ 
dition  thereto  an  Inspection  fee  of  three-tenths 
cent  for  each  gallon  of  such  beverages  sold  In 
this  state  by  such  manufacturer  shall  be  paid 
by  such  manufacturer.  Like  samples  for  such 
Inspection  and  analysis  shall  be  furnished  as 
herein  provided  for  Missouri  manufacturers. 

Such  license  shall  be  renewed  annually  upon  the 
same  terms  and  conditions  as  required  for  the 
original  license."  (Section  196.385,  RSMo) 


"All  manufacturers,  wholesalers  and  dealers 
In  bottling  soft  drinks,  beverages,  sirups, 
flavors  or  extracts  shall  keep  an  accurate 
account  of  their  sales  and  make  a  report  under 
oath  at  the  end  of  each  month  to  the  division 
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of  health  with  a  remittance  to  cover  all  sales 
for  the  month,  unless  such  manufacturer  or  bot¬ 
tler  pays  the  maximum  Inspection  fee  based  on 
the  bottling  capacity  of  such  manufacturer’s 
or  bottler’s  plant  pursuant  to  section  196.375. 
The  books  of  such  manufacturers,  bottlers,  whole 
salers  or  dealers  shall  at  all  times  be  open  to 
examination  and  Inspection  by  the  division  of 
health  and  Its  officers  and  agents.”  (Section 
196.^105,  nSMo) 


"The  division  of  health  shall  record  on  books 
kept  for  that  purpose  the  names  and  places  of 
business  of  all  persons,  firms  and  corporations 
engaged  In  the  manufacture,  preparation  or  bot¬ 
tling  of  all  nonintoxicating  beverages  or  soft 
drinks  or  sirups,  flavors  or  extracts  as  described 
In  section  196. 3c5.  The  division  shall  keep  a 
record  of  all  nonintoxicating  beverages  or  soft 
drinks  manufactured,  prepared  or  bottled  and 
the  amount  produced  by  each  manufacturer  or 
bottler  or  sold  by  dealer,  or  In  the  case  of 
manufactuers  In  this  state,  of  the  bottling 
capacity  of  such  manufacturer’s  plant  and  shall 
keep  a  record  of  all  Inspections  made.  The 
division  shall  keep  a  record  of  all  fees  col¬ 
lected  and  all  expenditures  Incurred  and  shall 
make  a  full  and  complete  report  of  the  same  to 
the  governor  upon  the  first  day  of  each  year.” 

(Section  196.^125,  RSMo) 

In  our  opinion,  the  legislature  Intended  that  all  soft  drinks 
sold  In  this  state  are  to  be  Inspected.  We  further  believe  that 
the  legislature  Intended  that  the  fee  for  such  Inspection  shall 
be  based  upon  the  number  of  gallons  sold  In  Missouri  or  the  manu¬ 
facturer’s  rated  bottling  capacity.  However,  the  latter  basis 
for  the  Inspection  fee.  Is,  as  stated  by  the  law,  a  "maximum  In¬ 
spection  fee”  (Section  196.^05,  RSMo)  and  not  an  Independent  basis 
for  computing  the  Inspection  fee.  This  Is  equally  evident  from 
the  language  of  the  statute  providing  for  the  rated  bottling  capa¬ 
city,  vis.,  ”.  .  .  but  the  fees  for  inspection  shall  not  exceed 
.  .  .  [the  manufacturer’s  bottling  capacity]  .  T’’  CEmphasls  added) 

(Section  196.375,  RSMo). 

All  soft  drink  manufacturers  are  required  to  keep  an  accurate 
account  of  their  sales  and  to  make  a  report  each  month  to  the  Divi¬ 
sion  of  Health  of  all  their  sales  for  the  month  unless  the  manu- 
factuz*er  pays  the  maximum  Inspection  fee  based  on  his  bottling  capa¬ 
city  (Section  196.^05,  RSMo).  The  Division  of  Health  must  keep  a 
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record  of  (1)  all  soft  drinks  manufactured  or  sold  In  the  state  or 
(2)  the  bottling  capacity  of  each  Missouri  plant  (Section  196.^25, 
RSMo).  Prom  these  two  statutes,  we  conclude  that  a  given  company 
must  report  Its  total  sales  In  Missouri  for  any  particular  month, 
and  pay  an  Inspection  fee  based  upon  the  niimber  of  gallons  sold, 
unless  the  company  pays  the  full  fee  based  upon  Its  plant  rated 
capacity.  We  can  see  no  justification  In  these  statutes  for  the 
company  under  any  circumstances  paying  a  percentage  of  the  Inspec¬ 
tion  fee  based  upon  rated  bottling  capacity. 

We  are  of  the  opinion  that  ample  effect  Is  given  to  the  exemp¬ 
tion  from  Inspection  fee  for  soft  drinks  sold  outside  Missouri 
(Section  196.330,  RSMo)  by  deducting  the  out-of-state  sales  from 
the  total  sales  reported  to  the  Division  of  Health  each  month,  and 
applying  the  multiplier  of  three-tenths  cent  to  the  gallons  sold 
In  Missouri.  If  the  product  does  not  exceed  an  Inspection  fee  based 
on  the  company's  rated  bottling  capacity,  then  this  amount  Is  due. 

If  the  product  exceeds  an  Inspection  fee  based  on  rated  capacity, 
the  rated  capacity  fee  Is  due. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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CORONERS: 

COUNTY  CORONERS: 
FEES,  COMPENSATION, 
AND  SALARIES: 


A  coroner  of  a  second  class  county 
Is  paid  an  annual  salary  In  lieu  of 
fees  and  Is  required  to  collect 
on  the  behalf  of  the  county  all  fees 
for  official  services  except  such 
fees  as  are  chargeable  to  the  county. 


OPINION  NO. 


August  l4,  1970 


Honorable  Fred  W.  Meyer 
State  Representative 
104th  District 
Route  #3 

Wentzvllle,  Missouri  63385 
Dear  Representative  Meyer: 

This  opinion  Is  In  response  to  your  question  concerning 
whether  or  not  the  coroner  of  St.  Charles  County  can  charge  and 
retain  fees  for  official  services. 

In  this  respect  we  call  to  your  attention  Section  58.090, 
RSMo  1969  with  respect  to  second  class  counties  which  states: 

"In  all  counties  of  the  second  class,  the 
coroner  shall  receive  an  annual  salary  of 
two  thousand  six  hundred  dollars  for  his 
services.  The  salary  Is  In  lieu  of  all 
fees,  charges,  emoluments,  and  money  due 
to,  or  receivable  by  the  coroner,  by 
virtue  of  any  statute,  for  services  ren¬ 
dered.  " 

In  addition,  we  call  to  your  attention  Sections  50.350  and 
50.360,  RSMo  1969.  Section  50.350,  RSMo  1969  states: 

"1.  It  shall  be  the  duty  of  every  county 
officer.  In  all  counties  of  the  second 
class,  who  shall  be  paid  an  annual  salary 
In  lieu  of  all  fees,  penalties,  commissions, 
charges,  emoluments,  and  moneys  due  him  or 
his  office  for  any  service  performed,  to 
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charge,  collect  and  receive,  upon  behalf 
of  the  county,  every  fee,  penalty,  com¬ 
mission,  charge,  emolument  and  money  that 
accrues  In  his  office  for  any  service  ren¬ 
dered,  by  virtue  of  any  statute  of  this 
state,  except  such  fees  as  are  chargeable 
to  the  county. 

”2.  Subsection  1  shall  not  be  construed 
to  prohibit  the  retention  of  the  commission 
allowed  to  the  collector  In  counties  having 
less  than  one  hundred  thousand  Inhabitants 
for  ftollection  of  levee  and  drainage  district 
taxes  as  provided  In  section  52.275,  RSMo." 

Section  50.360,  RSMo  1969  states: 

"Every  such  officer  shall,  at  the  end  of 
each  month,  pay  over  to  the  county  treas¬ 
ury  all  moneys  collected  by  him  from  the 
above  sources.  He  shall  take  two  receipts 
therefor,  and  one  of  such  receipts  he  shall 
file  Immediately  with  the  county  court.  He 
shall  also,  at  the  end  of  each  month,  make 
out  an  Itemized  and  accurate  list  of  fees, 
penalties,  commissions,  charges,  emoluments, 
and  moneys  accruing  In  his  office  for  ser¬ 
vices  rendered,  which  have  been  collected 
by  him,  and  one  of  all  fees,  penalties,  com¬ 
missions,  charges,  emoluments,  and  moneys 
accruing  In  his  office  for  services  ren¬ 
dered,  which  have  not  been  collected,  giving 
In  both  Instances  the  name  or  names  of  the 
person  or  persons  paying  or  owing  the  ssune, 
and  stating,  with  reference  to  any  money 
uncollected,  that  he  has  been  unable,  after 
the  exercise  of  due  diligence,  to  make  col¬ 
lection  thereof.  The  aforesaid  itemized 
list  shall  be  signed  by  the  officer  and 
verified  by  his  affidavit,  and  filed  with 
the  county  court,  and  such  officer  shall 
be  liable  on  his  official  bond  for  all 
money  collected  and  not  accounted  for  and 
paid  Into  the  county  treasury  as  herein  pro¬ 
vided.  It  shall  be  the  duty  of  the  county 
court  to  cause  any  money,  shown  by  the  of¬ 
ficer’s  report  to  be  due  and  unpaid,  to 
be  collected  by  law,  and  the  same,  when  col¬ 
lected,  to  be  paid  into  the  county  treasury." 
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It  is  therefore  clear  from  the  foregoing  sections  that  the 
coroner  of  St.  Charles  County,  a  second  class  county,  Is  paid  an 
annual  salary  in  lieu  of  all  fees  receivable  by  him  for  services 
rendered  and  that  all  such  fees  due  him  or  his  office  for  services 
rendered  are  required  to  be  collected  on  behalf  of  the  county  except 
such  fees  as  are  chargeable  to  the  county. 

Accordingly,  such  a  coroner  Is  without  authority  to  charge 
the  county  for  official  services. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a  coroner 
of  a  second  class  county  Is  paid  an  annual  salary  in  lieu  of  fees 
and  Is  required  to  collect  on  the  behalf  of  the  county  all  fees  for 
official  services  except  such  fees  as  are  chargeable  to  the  county. 
Accordingly,  such  a  coroner  Is  without  authority  to  charge  the 
county  for  official  services. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Klaffenbach. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


STATE  AUDITOR:  The  State  Auditor  must  audit  the  account 

roUNTY  OFFICERS:  of  each  county  officer,  supported  In 

whole  or  In  part  by  public  moneys,  at 
least  once  during  the  term  of  each  such  officer.  Thus,  the  accounts 
of  an  officer  chosen  for  a  two  year  term  must  be  audited  at  least 
once  every  two  years  and  the  accounts  of  an  officer  chosen  for  a  four 
year  term  must  be  audited  at  least  once  every  four  years.  Such  audit 
shall  be  made  as  near  the  expiration  of  the  term  of  the  officer  as 
the  auditing  force  of  the  State  Auditor  will  permit. 


OPINION  NO.  ^^5 

September  l6,  1970 


Honorable  John  T.  Russell 
State  Representative 
District  No.  125 
P.  0.  Box  93 

Lebanon,  Missouri  65536 
Dear  Representative  Russell: 

This  is  in  response  to  your  request  for  cin  official  opinion 
of  this  office  with  respect  to  the  following  Inquiry: 

".  .  .Must  the  audit  be  performed  every  two 
years,  every  four  years  or  within  some  other 
stated  period  of  time  by  the  State  Auditor's 
Office?" 

Your  inquiry  specifically  refers  to  Opinion  of  the  Attorney 
General,  No.  ^3^>  Russell,  August  3>  1970,  which  held  that  It  is 
the  duty  of  the  State  Auditor  to  audit  the  accounts  of  the  various 
county  officers,  in  counties  of  the  third  and  fourth  class,  sup¬ 
ported  In  whole  or  In  part  by  public  moneys,  at  least  once  during 
the  term  for  which  any  county  officer  Is  chosen.  That  opinion 
further  held  that  the  time  of  making  such  audit  during  the  term  of 
each  county  officer  shall  be  as  near  the  expiration  of  the  term 
of  the  county  officer  as  the  auditing  force  of  the  State  Auditor 
will  permit,  as  determined  by  the  State  Auditor. 

Your  opinion  request  involves  determination  as  to  the  fre¬ 
quency  of  audits  of  third  and  fourth  class  counties  pursuant  to 
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Section  29.230,  RSMo  1969-  That  section  provides,  in  part,  as 
follows : 


"1.  In  every  county  which  does  not  elect  a 
county  auditor,  the  state  auditor  shall  audit, 
without  cost  to  the  county,  at  least  once 
during  the  term  for  which  any  county  officer 
is  chosen,  the  accounts  of  the  various  county 
officers  supported  in  whole  or  in  part  by 
public  moneys .  The  audit  shall  be  made  as 
near  the  expiration  of  the  term  of  office 
as  the  auditing  force  of  the  state  auditor 
will  permit." 

Counties  of  the  third  and  fourth  class  do  not  elect  a  county 
auditor.  Thus,  Section  29.230(1),  RSMo  1969,  requires  the  State 
Auditor  to  audit  the  accounts  of  the  various  third  and  fourth  class 
county  officers  supported  in  whole  or  in  part  by  public  moneys. 

Three  possible  constructions  may  be  accorded  to  this  statutory 
requirement.  (1)  The  accounts  of  all  county  officers  supported  in 
whole  or  in  part  by  public  moneys  shall  be  audited  every  two  years, 
since  at  least  one  of  the  county  officers  supported  in  whole  or  in 
part  by  public  moneys  is  chosen  for  a  two  year  term.  (2)  That  the 
accounts  of  county  officers  supported  in  whole  or  in  part  by  public 
moneys  shall  be  audited  every  four  years,  since  some  county  officers 
supported  in  whole  or  in  part  by  public  moneys  are  chosen  for  a  four 
year  term.  (3)  That  the  State  Auditor  must  audit  the  account  of 
each  county  officer  supported  in  whole  or  in  part  by  -public  moneys 
at  least  once  during  the  term  of  each  such  officer.  Thus,  an  officer 
selected  for  a  two  year  term  must  be  audited  once  every  two  years 
and  an  officer  serving  a  four  year  term  must  be  audited  at  least 
once  every  four  years . 

We  conclude  the  latter  construction  is  the  appropriate  con¬ 
struction  of  this  statutory  provision  and,  therefore,  the  State 
Auditor  must  audit  the  account  of  each  county  officer,  supported 
in  whole  or  in  part  by  public  moneys,  at  least  once  during  the 
term  of  each  officer.  Thus,  an  officer  selected  for  a  two  year 
term  must  be  audited  once  every  two  years  and  cin  officer  serving 
a  four  year  term  must  be  audited  at  least  once  every  four  years. 

In  reaching  this  conclusion,  it  has  been  necessary  to  re¬ 
solve  two  Issues.  First,  since  the  frequency  of  the  audit  is 
governed  by  the  phrase  "at  least  once  during  the  term  for  which 
any  county  officer  is  chosen,"  it  is  necessary  to  determine  the 
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meaning  of  the  word  "any".  Second,  whether  the  audit  provided  for 
by  Section  29.230(1),  RSMo  1969,  requires  the  audit  of  all  county 
officers  within  a  county,  who  are  supported  in  whole  or  in  part  by 
public  moneys  to  be  made  at  the  same  time  or  whether  the  audit  is 
with  reference  to  the  account  of  each  county  officer. 

Considering  the  first  issue,  the  meaning  to  be  subscribed  to 
the  phrase  "at  least  once  during  the  term  for  which  any  county 
officer  is  chosen,"  and  in  particular  the  meaning  of  the  word  "any," 
we  have  been  guided  by  Section  I.09O,  RSMo  1969,  which  provides: 

"Words  and  phrases  shall  be  taken  in  their 
plain  or  ordinary  and  usual  sense,  but 
technical  words  and  phrases  having  a 
peculiar  and  appropriate  meaning  in  law 
shall  be  understood  according  to  their 
technical  import." 

This  statutory  provision  is  consistent  with  rules  of  construc¬ 
tion  which  have  been  applied  by  the  courts.  In  State  v.  Hawks, 

360  Mo.  490,  228  S.W.2d  785,  788  (1950),  it  was  stated: 

"...  Since  no  technical  language  is 
employed  in  the  statute,  the  words  used 
•will  be  construed  in  their  ordinary 
sense  and  with  the  meaning  commonly  at¬ 
tributed  to  them,  unless  such  construc¬ 
tion  will  defeat  the  manifest  intent 
of  the  Legislature.'  ..." 

The  word  "any"  has  been  commonly  construed  to  be  all  compre¬ 
hensive  and  synonymous  with  the  words  "each",  "every"  and  "all". 

State  ex  rel.  Randolph  County  v.  Walden,  357  Mo.  I67 ,  206  S.W.2d 
979,  983  (1947);  State  v.  Hawks,  supra;  Wormington  v.  City  of 
Monett,  356  Mo.  875,  204  S.W.2d  264,  267  (1947);  Hime  v.  City  of 
Galveston,  268  S.W.2d  543,  545  (Ct.  Civil  App.,  Tex.,  1954);  People 
V.  Delgrado,  146  N.Y.S.2d  350,  355  (1955);  Reed  v.  Reed,  332  P.2d 
1049,  1052  (Or.,  1958);  In  re  Belefski's  Estate,  I96  A. 2d  850,  855 
(Pa.,  1964);  Motor  Cargo  v.  Board  of  Township  Trustees,  II7  N.E.2d 
224,  227  (Ct.  C.P.,  Ohio,  1953). 

Substituting  the  synonym  "each"  for  "any,"  Section  29.230(1), 
RSMo  1969,  requires  the  State  Auditor  to  audit  the  accounts  of 
the  various  third  and  fourth  class  county  officers  supported  in 
whole  or  in  part  by  public  moneys  at  least  once  during  the  term 
for  which  each  county  officer  is  chosen.  Said  section  further 
directs  that  the  audit  shall  be  made  as  near  the  expiration  of  the 
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term  of  office  as  the  auditing  force  of  the  State  Auditor  will 
permit . 


In  determining  which  of  the  three  possible  constructions 
to  be  accorded  to  this  statutory  provision  will  promote  "... 

’its  plain  and  rational  meaning  and  promote  its  manifest  purpose.’" 
State  V.  Hawks,  supra,  at  788,  it  is  necessary  to  consider  whether 
the  provision  requires  the  audit  of  the  accounts  of  all  the  various 
county  officers,  within  a  county,  who  are  supported  in  whole  or 
in  part  by  public  moneys  to  be  made  at  the  same  time  or  whether 
such  audits  may  be  made  at  different  times.  In  this  respect, 
it  is  helpful  to  compare  the  language  employed  in  subsections  (1) 
and  (2)  of  Section  29.230,  RSMo  1969-  Subsection  (1)  provides: 

"In  every  county  which  does  not  elect  a 
county  auditor,  the  state  auditor  shall 
audit,  without  cost  to  the  county,  at 
least  once  during  the  term  for  which 
any  county  officer  is  chosen,  the  accounts 
of  the  various  county  officers  supported 
in  whole  or  in  part  by  public  moneys. 

The  audit  shall  be  made  as  near  the  ex¬ 
piration  of  the  term  of  office  as  the  au¬ 
diting  force  of  the  state  auditor  will 
permit . " 

Subsection  (2)  provides: 

"The  state  auditor  shall  audit  any  po¬ 
litical  subdivision  of  the  state, 
including  counties  having  a  county  auditor, 
if  requested  to  do  so  by  a  petition  signed 
by  five  percent  of  the  qualified  voters  of 
the  political  subdivision  determined  on  the 
basis  of  the  votes  case  for  the  office  of 
governor  in  the  last  election  held  prior 
to  the  filing  of  the  petition.  The  po¬ 
litical  subdivision  shall  pay  the  actual 
cost  of  audit.  No  political  subdivision 
shall  bfc  audited  by  petition  more  than 
once  in  any  one  calendar  or  fiscal  year.". 

Subsection  (1)  provides  for  audits  on  the  basis  of  the  various 
county  officers  while  subsection  (2)  provides  for  an  audit  on  a 
political  subdivision  basis.  This  office  held  in  Opinion  of  the 
Attorney  General,  No.  57,  Warden,  June  18,  1968,  that  the  accounts 
of  a  county  treasurer  of  a  second  class  county  cannot  be  singled 
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out  for  audit  under  Section  29.230(2),  RSMo  1969-  The  holding  of 
that  opinion  and  the  language  of  subsection  (2)  compels  us  to  conclude 
that  the  audit  provided  for  by  subsection  (2)  is  an  audit  of  all  the 
accounts  of  the  county.  Comparison  of  the  language  used  in  subsec¬ 
tion  (1)  with  that  used  in  subsection  (2),  compels  us  to  conclude 
that  the  audit  provided  for  in  subsection  (1)  is  an  audit  of  each 
Individual  county  officer  who  is  supported  in  whole  or  in  part 
by  public  moneys. 

In  reaching  this  conclusion,  we  are  not  unmindful  of  the  pro¬ 
visions  of  Section  516.130,  RSMo  1969,  which  provides  that  in 
certain  cases  an  action  against  a  public  officer,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity  and  in 
virtue  of  his  office  or  by  the  omission  of  an  official  duty,  in¬ 
cluding  the  nonpayment  of  money  collected  upon  an  execution  or 
otherwise,  is  barred  unless  commenced  within  three  years.  Not¬ 
withstanding,  our  opinion  must  be  based  upon  the  legal  require¬ 
ments  imposed  upon  the  State  Auditor  by  the  statutory  provision 
here  involved,  and  not  on  policy  considerations. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the  State 
Auditor  must  audit  the  account  of  each  county  officer,  supported 
in  whole  or  in  part  by  public  moneys,  at  least  once  during  the  term 
of  each  such  officer.  Thus,  the  accounts  of  an  officer  chosen  for 
a  two  year  term  must  be  audited  at  least  once  every  two  years  and 
the  accounts  of  an  officer  chosen  for  a  four  year  term  must  be 
audited  at  least  once  every  four  years.  Such  audit  shall  be  made 
as  near  the  expiration  of  the  term  of  the  officer  as  the  auditing 
force  of  the  State  Auditor  will  permit. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Gene  E.  Voigts. 


Very  truly  vours . 

JOHN  C.  DANFORTH 


Attorney  General 
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SCHOOLS : 

ELECTIONS: 

TAXATION  (SCHOOLS): 


School  Board  can  call  repeated 
elections  to  Increase  school 
tax  levy.  Board  can  Issue  state¬ 
ments  giving  Information  as  to 
necessity  of  tax  Increase.  Board  must  open  and  operate  schools 
even  though  It  has  Insufficient  funds  to  operate  for  nine  month 
period. 


OPINION  NO.  ^^<6 


September  1970 


Honorable  Harold  J.  Esser 
State  Representative 
District  No.  18 
3  West  Glen  Arbor  Road 
Kansas  City,  Missouri  6^11^ 

Dear  Representative  Esser: 

This  official  opinion  Is  Issued  In  response  to  your  request 
concerning  the  following  questions: 

”1.  Is  it  legal  i  r  a  School  Board  to  state 
publicly  that  the  schools  will  not  open 
until  the  prescribed  levy  Is  passed,  and 
that  there  will  be  a  levy  election  every 
17  days  until  It  passes? 

"2.  Can  the  School  Board  repeatedly  submit  a 
levy  which  requires  two-thirds  ma.iority 
without  reducing  It ,  stating  that  they 
will  submit  the  same  levy  every  17  days 
until  It  Is  passed?" 

Article  X,  Section  11(b)  of  the  Missouri  Constitution  limits 
the  tax  rate  which  school  districts  may  imnose  without  voter  approv¬ 
al.  Such  section  reads  as  follows: 

"For  school  districts  formed  of  cities  and 
towns.  Including  the  school  district  of  the 
city  of  St.  Louis — one  dollar  and  twenty-five 
cents  on  the  hundred  dollars  assessed  valuation; 

"For  all  other  school  districts — slxty-flve 
cents  on  the  hundred  dollars  assessed  valuation." 
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In  order  for  a  school  district  to  Increase  the  tax  above  the 
limited  rate,  reference  must  be  made  to  Article  X,  Section  11(c) 
of  the  Missouri  Constitution  which  provides  as  follows: 


”In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  Increased  for  their  respective 
purposes  for  not  to  exceed  four  years,  when 
the  rate  and  purpose  of  the  increase  are  sub¬ 
mitted  to  a  vote  and  two-thirds  of  the  quali¬ 
fied  electors  voting  thereon  shall  vote  there¬ 
for;  provided  In  school  districts  the  rate  of 
taxation  as  herein  limited  may  be  Increased 
for  school  purposes  so  that  the  total  levy 
shall  not  exceed  three  times  the  limit  herein 
specified  and  not  to  exceed  one  year,  when  the 
rate  period  of  levy  and  the  purpose  of  the  In¬ 
crease  are  submitted  to  a  vote  and  a  majority 
of  the  qualified  electors  voting  thereon  shall 
vote  therefor;  provided  In  school  districts  In 
cities  of  seventy-five  thousand  Inhabitants  are 
over  the  rate  of  taxation  as  herein  limited  may 
be  Increased  for  school  purposes  so  that  the 
total  levy  shall  not  exceed  three  times  the 
limit  herein  specified  and  not  to  exceed  two 
years,  when  the  r-ate  period  of  levy  and  the 
purpose  of  the  increase  are  submitted  to  a  vote 
and  a  majority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor,  provided,  that  the 
rates  herein  fixed,  and  the  amounts  by  which 
they  may  be  Increased,  may  be  further  limited 
by  law;  and  provided  further,  that  any  county 
or  other  political  subdivision,  when  authorized 
by  law  and  within  the  limits  fixed  by  law,  may 
levy  a  rate  of  taxation  on  all  property  sub¬ 
ject  to  Its  taxing  powers  In  excess  of  the 
rates  herein  limited,  for  library,  hospital, 
public  health,  recreation  grounds  and  museum 
purposes. " 

Section  16^.021,  RSMo  I969,  implements  the  provisions  of  Sec¬ 
tion  11(c)  and  provides.  In  part,  as  follows: 

”1.  Whenever  It  becomes  necessary.  In  the 
Judgment  of  the  school  board  of  any  school  dis¬ 
trict  In  the  state,  to  Increase  the  annual  rate 
of  taxation  beyond  the  rate  authorized  by  the 
constitution  for  district  purooses  without 
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voter  approval,  or  when  the  voters  of  the  dis¬ 
trict  equal  In  number  to  ten  percent  or  more 
of  the  number  of  votes  cast  for  the  member  of 
the  school  board  receiving  the  f^reater  number 
of  votes  cast  at  the  last  school  election  In 
the  district  petition  the  board.  In  writing, 
for  such  an  Increase  of  the  rate,  the  board 
shall  determine  the  rate  of  taxation  necessary 
to  be  levied  In  excess  of  the  authorized  rate, 
and  the  purpose  or  purposes  for  which  the  In¬ 
crease  Is  required,  specifying  separately  the 
rate  of  Increase  required  for  each  purpose, 
auid  the  number  of  years,  not  In  excess  of  four, 
for  which  each  proposed  excess  rate  Is  to  be 
effective.  The  proposal  may  provide  for  a 
greater  rate  of  Increase  In  one  or  more  years 
than  In  others  and  acceptance  of  a  proposal  to 
Increase  the  tax  levy  for  any  year  or  years 
shall  not  prevent  the  board  from  subsequently 
proposing  a  further  Increase  In  the  tax  levy 
for  the  same  year  or  years. 

"2.  The  board  shall  submit  the  proposition  as 
to  whether  the  rate  of  taxation  shall  be  In¬ 
creased  as  proposed  by  the  board  to  the  voters 
of  the  district  a  the  annual  school  meeting 
or  the  annual  or  biennial  election  for  members 
of  the  board,  or  at  a  special  meeting  or  elec¬ 
tion  called  and  held  for  that  purpose  at  the 
usual  place  or  places  of  holding  elections  for 
members  of  the  board,  excent  that  In  metropoli¬ 
tan  districts  the  proposal  may  be  submitted 
only  at  a  special  election  ordered  by  the  board.” 
(Emphasis  added) 

It  Is  apparent  that  Section  164.021  leaves  to  the  discretion 
of  the  school  board  of  any  school  district  In  this  state  the  deci¬ 
sion  to  submit  a  proposition  to  increase  the  rate  of  taxation  above 
the  limited  rate  to  popular  vote.  Said  section  specifically  autho¬ 
rizes  the  school  board  to  call  a  special  election  at  which  It  may 
submit  a  proposition  to  Increase  the  rate  of  taxation. 

Section  162.061,  RSMo  1969,  prescribes  the  manner  In  which  a 
school  board  shall  call  such  a  special  election,  and  provides  as 
follows : 


“Unless  otherwise  prescribed  by  this  law  no¬ 
tice  of  any  special  election  or  meeting  In 
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any  school  district  or  of  any  proposal  to  be 
voted  on  at  an  amnual  election  or  meeting, 
when  required  by  law,  shall  be  In  writing  and 
shall  be  given  either  by  posting  written  no¬ 
tices  In  at  least  five  public  places  within 
the  district  at  least  fifteen  days  before  the 
meeting  or  election,  or  by  publishing  the  no¬ 
tice  In  a  newspaper  within  the  county  In  which 
all  or  part  of  the  district  Is  located  which 
has  general  circulation  within  the  district, 
once  a  week  for  two  consecutive  weeks,  the 
first  publication  to  be  at  least  fifteen  days 
before  sind  the  last  publication  to  be  at  least 
seven  days  before  the  date  of  the  election  or 
meeting.  The  method  of  giving  notice  shall 
be  determined  by  the  school  board  of  the  dis¬ 
trict  by  an  order  entered  on  the  records  of 
the  district.  Each  notice  shall  contain  a 
brief  statement  of  the  questions  or  proposals 
to  be  voted  on  at  the  election  or  meeting." 

Subject  to  the  restriction  of  fifteen  days  notice,  there  Is 
no  limitation  as  to  the  number  of  times  a  school  board  may  hold  a 
special  election  concerning  an  Increase  In  taxation  above  the  lim¬ 
ited  rate,  or  to  the  resubmlsslon  of  a  proposition  to  increase  taxe 
above  the  limited  rate  af^r-  defeat  of  the  same  proposition  at  a 
fonner  election. 

In  this  respect  Section  16^4.021,  supra ,  differs  from  Section 
162. ^4l,  RSMo  1969,  which  provides  that  after  holding  a  special 
election  for  annexation,  a  school  board  shall  not  call  a  subsequent 
special  election  for  a  period  of  two  years.  In  a  former  opinion  of 
this  office  Issued  to  Honorable  Eugene  S.  Heltman,  dated  March  21, 
1958,  we  concluded  that  because  the  only  restriction  regarding  elec 
tlons  to  change  the  boundary  lines  between  six-director  school  dis¬ 
tricts  pursuant  to  Section  165.29^  RSMo  1969,  was  that  the  elec¬ 
tion  be  had  at  the  time  of  the  annual  school  election,  there  was  no 
limitation  upon  the  number  of  times  an  election  to  change  boundary 
lines  could  be  called  and  voted  upon.  A  copy  of  that  opinion  Is 
enclosed. 

Although  Missouri  courts  have  not  had  an  occasion  to  consider 
the  precise  Issue  In  question,  the  Supreme  Court  of  New  Jersey, 
construing  a  statutory  provision  similar  to  Section  164.021,  has 
held  that  In  the  absence  of  specific  prohibition  a  school  board 
may  call  a  special  election  for  the  reconsideration  of  a  tax  in¬ 
crease  proposal  previously  rejected.  State  v.  Board  of  Education, 
53  A.  236  (N.J.  1902).  Courts  In  other  Jurisdictions  have  held 
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that  In  the  absence  of  specific  statutory  prohibition,  successive 
elections  may  be  called  and  held  at  the  discretion  of  the  district 
officer  on  a  school  bond  proposition  after  defeat  of  the  same  pro¬ 
position  at  an  earlier  election.  Luzader  v.  Sareeant ,  ^  Wash.  299, 
30  P.  Iil2  (1892);  Taylor  v.  Brovmfleld,  ^  Iowa  2b^  (1875);  Molette 
V.  Board  of  Education  ot  Van  Lear  Graded  Dlst.,  260  Ky.  737,  8b 

S7W:2d  990  (3^3^). 

Therefore,  we  conclude  that  special  elections  may  be  called 
and  held  every  seventeen  days  In  the  discretion  of  a  school  board 
concerning  a  proposal  to  increase  the  rate  of  taxation  above  the 
limited  rate  after  defeat  of  the  same  proposition  at  an  early  elec¬ 
tion,  without  reducing  the  eimount  of  the  proposed  Increase. 

You  also  inquire  whether  a  school  board  may  state  that  Its 
schools  will  not  open  until  the  proposed  tax  levy  Is  passed.  The 
Inquiry  presents  two  questions:  First,  whether  the  board  may  Issue 
statements  with  respect  to  a  proposed  tax  levy;  and,  second, 
whether  It  may  refuse  to  open  Its  schools  If  such  tax  levy  Is  not 
approved,  which  would  result  In  Insufficient  funds  to  operate  the 
schools  for  a  nine  month  term. 

With  respect  to  the  first  Issue,  this  office  has  previously 
determined  that  a  school  board  has  authority  to  expend  public  funds 
to  provide  voters  with  relevant  facts  concerning  school  bond  elec¬ 
tions.  Opinion  of  the  Attorney  General,  No.  I86,  dated  July  1, 
1969,  Issued  to  the  Honorable  John  J.  Johnson.  Also  considered  In 
that  opinion  was  a  publication  of  the  school  board,  the  propriety 
of  which  was  tested  by  whether  it  went  "...  beyond  the  discretion 
of  the  school  authorities  in  promoting  a  bond  Issue  which  they  con¬ 
sider  essential  In  the  discharge  of  the  duty  of  'establishing  and 
maintaining  free  public  schools.'"  Those  principles  are  applicable 
to  the  Instant  Inquiry  and  compel  the  conclusion  that  the  school 
authorities  did  not  exceed  their  discretion  In  the  Issuance  of 
the  questioned  statement,  subject  to^the  limitations  necessarily 
Implied  In  our  consideration  of  the  second  Issue. 

The  second  Issue  necessarily  Included  In  your  Inquiry  Is 
whether  a  school  board  may  close  Its  schools  for  lack  of  operating 
funds.  For  reasons  hereafter  set  forth,  we  conclude  that  a 
school  board  has  authority  to  close  Its  schools  because  of  lack 
of  operating  funds.  This  conclusion  necessitates  a  further  Inquiry 
if  the  school  board  Is  authorized  to  close  its  schools  due  to  In¬ 
sufficient  operating  funds,  may  it  refuse  to  open  Its  schools  if 
the  operating  funds  are  inadequate  to  provide  for  a  nine  month  term 
In  such  a  situation,  there  are  two  alternative  actions  which  may 
be  taken  by  the  school  board.  First,  It  may  refuse  to  open  the 
schools  within  Its  district  only  If  It  has  arranged  for  all  pupils 
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within  the  district  to  be  educated  In  another  district.  If  such 
arrangements  are  not  or  cannot  be  made,  then  it  must  open  and 
operate  its  schools  until  all  financial  resources  are  exhausted. 

Advancement  of  reasons  supporting  the  stated  conclusions 
begins  by  reference  to  the  strong  commitment  made  by  this  State 
to  the  concept  of  free  public  schools  as  succinctly  stated  In  the 
Constitution: 

”A  general  diffusion  of  knowledge  and  intelli¬ 
gence  being  essential  to  the  preservation  of 
the  rights  and  liberties  of  the  people,  the 
general  assembly  shall  establish  and  maintain 
free  public  schools  for  the  gratuitous  instruc¬ 
tion  of  all  persons  In  this  state  within  ages 
not  in  excess  of  twenty-one  years  as  prescribed 
by  law.  ..."  Constitution  of  Missouri,  19^5, 

Article  IX,  Section  1(a). 

In  furtherance  of  this  stated  commitment,  the  Constitution 
provided  for  funding  of  free  public  schools.  Article  IX,  Sec¬ 
tion  3(b),  Constitution  of  Missouri,  19^5,  provides: 

"In  event  the  public  school  fund  provided  and 
set  apart  by  law  for  the  support  of  free 
public  schools,  shall  be  Insufficient  to  sus¬ 
tain  free  schools  at  least  eight  months  In 
every  year  In  each  school  district  of  the 
state,  the  general  assembly  may  provide  for 
such  deficiency;  but  In  no  case  shall  there 
be  set  apart  less  than  twenty-five  per  cent 
of  the  state  revenue,  exclusive  of  Interest 
and  sinking  fund,  to  be  applied  annually  to 
the  support  of  the  free  public  schools." 

The  Constitution  further  made  provision  for  local  taxes  to 
supplement  state  funds.  Article  X,  Section  11(b),  Constitution 
of  Missouri,  19^5,  provides: 

"Any  tax  Imposed  upon  such  property  by 
municipalities,  counties  or  school  dis¬ 
tricts,  for  their  respective  purposes, 
shall  not  exceed  the  following  annual  rates: 

tt  »  * 

"For  school  districts  formed  of  cities  and 
towns.  Including  the  school  district  of 
the  city  of  St.  Louis — one  dollar  and  twenty- 
five  cents  on  the  hundred  dollars  assessed 
valuation; 
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"For  all  other  school  districts — slxty-flve 
cents  on  the  hundred  dollars  assessed  valua¬ 
tion.” 

The  Constitution  provides  for  certain  tax  rate  Increases 
only  upon  approval  by  popular  vote.  Article  X,  Section  11(c), 
provides : 


”In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  Increased  for  their  respec¬ 
tive  purposes  for  not  to  exceed  four  years, 
when  the  rate  and  purpose  of  the  Increase  are 
submitted  to  a  vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall  vote 
therefor;  provided  In  school  districts  the 
rate  of  taxation  as  herein  limited  may  be  In¬ 
creased  for  school  purposes  so  that  the  total 
levy  shall  not  exceed  three  times  the  limit 
herein  specified  and  not  to  exceed  one  year, 
when  the  rate  period  of  levy  and  the  purpose 
of  the  Increase  are  submitted  to  a  vote  and 
a  majority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided  In 
school  districts  In  cities  of  seventy-five 
thousand  Inhabitants  or  over  the  rate  of  taxa¬ 
tion  as  herein  limited  may  be  Increased  for 
school  purposes  so  that  the  total  levy  shall 
not  exceed  three  times  the  limit  herein 
specified  and  not  to  exceed  two  years,  when 
the  rate  period  of  levy  and  the  purpose  of 
the  Increase  are  submitted  to  a  vote  and  a 
majority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided,  that 
the  rates  herein  fixed,  and  the  amounts  by 
which  they  may  be  Increased,  may  be  further 
limited  by  law;  and  provided  further,  that  any 
county  or  other  political  subdivision,  when 
authorized  by  law  and  within  the  limits  fixed 
by  law,  may  levy  a  rate  of  taxation  on  all 
property  subject  to  Its  taxing  powers  In  ex¬ 
cess  of  the  rates  herein  limited,  for  library, 
hospital,  public  health,  recreation  grounds 
and  museum  purposes.” 


These  provisions  are  relevant  to  our  analysis  In  that  It  Is 
appau^ent  that  a  school  district  receives  substantial  funds  (without 
voter  approval)  even  though  the  funds  may  be  Increased  when  cer¬ 
tain  levies  are  submitted  for  voter  approval. 
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Section  160.021,  RSMo  1969,  provides  that  school  districts 
shall  be  divided  Into  four  classes;  namely,  common,  six-director, 
urban  and  metropolitan  school  districts.  Consolidated  School  Dis¬ 
trict  No.  1,  Hickman  Mills,  Missouri,  Is  organized  as  a  six- 
director  school  district  under  the  provisions  of  Section  162.101 
through  162.451,  RSMo  I969.  Section  I62.26I,  RSMo  1969,  Invests 
the  government  euid  control  of  Consolidated  School  District  No.  1 
In  Its  school  director  board.  Section  162.331,  RSMo  1969, 
delineates  the  duties  and  liabilities  of  the  board  of  a  six- 
director  school  district.  Said  section  prescribes  that  the  duties 
of  a  board  of  a  six-director  school  district  shall  be  the  same  as 
the  duties  of  the  board  of  a  common  school  district.  Section 
162.811,  RSMo  1969,  sets  forth  the  duties  of  the  board  of  a  common 
school  district,  and  provides  as  follows: 

"The  board  shall  visit  the  schools  under  their 
care,  examine  Into  their  condition  and  the 
progress  of  the  pupils,  advise  and  consult  with 
the  teachers,  and  exercise  such  supervision  as 
will  best  promote  the  Interests  of  the  schools." 

The  directors  are  sworn  to  faithfully  discharge  their  duties  accord¬ 
ing  to  law.  Section  162.781,  RSMo  1969. 

The  discharge  of  their  duties,  according  to  law,  may,  upon 
occasion,  confront  them  with  duties  which  are  In  conflict.  A  duty 
Imposed  by  Section  171. 03I,  RSMo  1969,  Is  that: 

"Each  school  board  shall  prepare  annually  a 
calendar  for  the  school  term,  specifying  the 
opening  date  and  providing  a  minimum  term  of 
at  least  nine  months  or  one  hundred  seventy- 
four  days  of  actual  pupil  attendeince.  The 
term  may  be  extended  to  ten  months  when  the 
resources  of  the  school  funds  Justify  the 
extension . " 

Assuming  that  the  school  district  Is  without  sufficient  funds 
to  provide  for  a  minimum  term  of  nine  months,  the  school  board  Is 
then  confronted  with  the  duty  of  providing  for  such  a  term  and  at 
the  same  time  complying  with  Article  VI,  Section  26(a),  Constitu¬ 
tion  of  Missouri,  1945,  which  provides: 

"No  county,  city.  Incorporated  town  or 
village,  school  district  or  other  political 
corporation  or  subdivision  of  the  state 
shall  become  Indebted  In  an  amount  exceed¬ 
ing  In  any  year  the  Income  and  revenue  pro¬ 
vided  for  such  year  plus  any  unencumbered 
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balances  from  previous  ycai'B,  except  as 
otherwise  provided  In  this  Constitution.” 

This  prohibition  regarding  deficit  spending  Is  reenforced 
by  the  provisions  of  Section  165.021,  RSMo  1969,  which  provides. 

In  part,  as  follows: 

No  warrant  shall  be  drawn  from  the 
payment  of  any  school  district  Indebted¬ 
ness  unieab  there  la  sufficient  money  in 
the  treasury  and  in  the  proper  fund  for 
the  payment  of  tlie  Indebtedness. 

•  ■  • 

”6,  No  county,  township  or  school  dis¬ 
trict  treasurer  shall  honor  any  warrant 
against  any  school  district  that  Is  in  ex¬ 
cess  of  the  income  and  revenue  of  the 
school  district  for  the  school  vear  begin- 

iCij  oi  July  and  ending 
Oil  Llie  Liiii-Lietn  day  of  June  following." 

The  authorliatioh  granted  to  certain  school  districts  to  issue 
tax  anticipation  notes  does  not  authorize  deficit  spending.  Sec¬ 
tion  165.131,  RSMo  1969,  prfivides,  In  part,  as  follows: 

"The  school  board  of  any  urban  school  dis¬ 
trict  In  this  state,  upojj  a  vote  of  a 
majority  cf  i.ne  members  ol  the  board,  may 
borrvjw  funds  for  the  uSe  of  the  various 
fiinuH  of  the  district.  Including  the  debt 
service  fund,  and  may  issue  ne:-;otlable 
notes  In  evidence  thereof,  payable  out  of 
the  tf venues  d.Tlvcd  from  ctiicol  taxes, 
for  tne  purposes  of  the  funds  of  any  year 
In  which  the  notes  shall  be  placed  to  the 
cx'edlt  of  the  reajiectlve  funds  for  the  use 
and  benefit  of  which  the  borrowing  was  made, 
a.-i  c  i  denred  1  ;  the  notes,  and  subject  to 
the  right  to  make  ti-ansfers  fi'om  and  to 
funds  as  otherwise  permitted  by  law,  the 
proceeds  of  the  notes  shall  be  used  and 
expended  only  In  paymenc  of  tlie  expenses 
and  obligations  properly  payable  from  the 
funds  respectively,  and  incurred  or  to  be 
incurred  against  the  funds  during  the  year 
for  the  expenses  of  the  year,  or  in  payment 
of  principal  and  Interest  on  the  notes.  ..." 
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The  school  board  Is  limited  in  Its  expenditures  to  those 
In  which  there  Is  sufficient  money  In  the  treasury  and  in  the 
proper  fund  for  payment  of  the  Indebtedness  and  which  Is  not 
In  excess  of  the  Income  and  revenue  of  the  school  district  for 
the  school  year.  Therefore^  If  the  school  board  lacks  sufficient 
operatlnpr  funds  to  provide  for  a  nine  month  term,  it  Is 
authorized  to  close  the  schools,  when  the  funds  are  exhausted. 

Our  conclusion  Is  supported  by  cases  decided  in  other  Jurls- 
Ulctiona.  in  City  oi  Louisville  v»  Greer,  166  Miss.  55^,  1^8  So. 

3‘j6  (iy33),  the  coui't  stated  that  schools  should  be  closed  when¬ 
ever  the  revenues  are  Insufficient  for  further  maintenance. 

In  Morley  v.  Power,  10  Lea  219>  78  Tenn.  219  (1882),  the 
coui’t  state  ill ; 

"...  The  terms  of  the  school  are  neces¬ 
sarily  dependent  upon  the  amount  of  these 
funds.  It  was  certainly  never  contemplated 

►  i  r  ..V,-.,  1-  j.yjri  beyond  the 

aiiioun'-  Oi  fiuuis  provided  for  their  support. 

.  .  .  It  would  be  plainly  their  duty  to  keep 
the  schools  open  .'is  lonfr  as  the  funds  would 
Justify,  but  no  longer.  ..."  78  Tenn.  at 

22U. 

i  he  (-oiiatl  tut  1  on  .imi  si..:.tutes  of  this  State  Implicitly  recog¬ 
nize  tlmt  altuatt(,n£  may  urlse  in  which  the  school  district  lacks 
funds  I'j  i.ic  .Minimum  term  of  nine  months.  Such 

recognition  is  I'lvuml  in  those  provisions  which  attach  certain 
penalties  to  the  failure  to  provide  a  minimum  term  of  nine  months. 
For  example,  Article  XI,  Section  2,  Constitution  of  Missouri, 
provided: 

"Tlie  Ini  oGie  ot  all  the  funds  provided  by 
the  state  for  tne  support  of  free  public 
achooL.s  sliall  he  paid  annually  to  the 
sever'al  county  treasurers,  to  be  disbursed 
accorfllni’;  to  law;  but  no  school  district, 
la  wliluij  a  I  ree  puuilc  school  has  not  been 
malni alnrd  at  least  three  months  during  the 
year  for  which  the  distribution  Is  made, 
shall  he  entitled  to  receive  any  portion 
of  such  funds." 

That  section  was  Iricoi’porated ,  In  part,  in  Article  IX,  Section  3(a), 
Constitution  of  Missouri,  19^5,  which  provides: 

"Ali  appropr  1  .it  1  ons  by  the  state  for  the 
L.upport  of  tree  public  schools  and  the  in¬ 
come  from  the  public  school  fund  shall  be 
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paid  at  least  annually  and  distributed 
according  to  law." 

Omitted  from  the  present  Constitution  Is  the  prohibition  with 
respect  to  distribution  of  funds  to  a  school  district  which  failed 
to  maintain  a  free  public  school  for  the  specified  time  period. 

The  reason  for  this  is  stated  In  the  Constitutional  Debates; 

"MR.  LINDSAY:  ...  We  have  left  out  the 
penalty  In  this  Section  which  provides 
that  a  school  district  must  maintain  a 
school  for  three  months  during  the  year  In 
order  to  share  In  the  state's  distribution 
of  funds.  The  General  Assembly,  many  years 
ago,  provided  by  law  that  school  districts 
must  maintain  a  school  for  eight  months  of 
the  year,  so  this  language  has  been  obsolete 
for  many  years  and  serves  no  useful  purpose 
any  longer.  ..."  Constitutional  Debates, 

19^5,  page  2605. 

The  penalty  Is  now  contained  In  Section  163.021(1),  RSMo  1969, 
which  provides: 

"A  school  district  shall  receive  state  aid 
for  its  educational  program  only  If  It; 

(1)  Operates  Its  schools  for  a  mini¬ 
mum  of  one  hundred  eighty  days  Including 
legal  school  holidays  as  defined  in  section 
171.051,  RSMo,  and  days  when  the  school  is 
dismissed  by  order  of  the  board  to  permit 
teachers  to  attend  teachers'  meetings;" 

Statutory  recognition  that  a  school  term  may  be  shortened  by 
necessity  Is  found  In  Section  I63.O5I,  RSMo  1969,  which  provides: 

"The  state  board  of  education.  In  the 
apportionment  of  the  state  school  moneys 
fund,  may  use  the  number  of  days'  attend¬ 
ance  for  the  next  full  year  preceding.  In 
apportioning  money  to  districts  which  have 
been  forced  to  close  their  schools  before 
the  expiration  of  the  full  term,  because  of 
nonpayment  of  taxes  as  a  result  of  flood  and 
drouth  condition,  or  because  of  a  loss  of 
surplus  funds  occasioned  by  failures  of  banks 
In  any  county  of  this  state." 
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Another  Instance  of  statutory  recognition  that  a  school 
terra  raay  be  shortened  by  necessity  or  otherwise  Is  found  In  Sec¬ 
tion  162.081,  RSMo  1969,  which  provides: 

"Whenever  any  school  district  In  this 
state  falls  or  refuses  In  any  school  year 
to  provide  for  a  nine  raonths*  school  term 
If  a  levy  of  slxty-flve  cents  on  the  one 
hundred  dollars'  valuation,  together  with 
the  public  funds  and  cash  on  hand,  will 
enable  It  to  have  so  long  a  term.  Its  cor¬ 
porate  organization  shall  lapse  and  the 
territory  theretofore  embraced  within  the 
lapsed  district  shall  be  unorganized  terri¬ 
tory,  and  the  same,  or  any  portion  thereof, 
may  be  attached  to  any  adjoining  district 
for  school  purposes.  In  the  manner  provided 
by  section  162.071;  but  no  school  district 
shall  lapse  where  provision  Is  lawfully 
made  for  the  attendance  of  the  pupils  of 
the  district  at  another  school  or  where 
the  failure  to  make  the  needed  provision 
for  the  nine  months  of  school  results  from 
Irregular  or  void  proceedings  had  for  that 
purpose . " 

Therefore,  we  conclude  that  a  school  board  may  shorten  the 
school  term  when  the  funds  provided  for  are  Inadequate  to  sustain 
a  nine  month  term.  However,  a  school  board  may  not  refuse  to 
open  Its  schools  unless  It  makes  appropriate  arrangements  for  the 
education  of  Its  pupils  In  some  other  district.  If  such  arrange¬ 
ments  are  not  or  cannot  be  made,  then  the  school  board  must  open 
and  operate  Its  schools  for  a  term  which  will  end  when  the  funds 
are  exhausted. 

The  stated  position  Is  supported  by  State  ex  Inf.  McAllister 
V.  Consolidated  School  Plat.  No.  2  of  Plalte  County,  20*t  S.W. 

1098  (Mo.  banc  1918).  Section  l62.0bl,  RSMo  198^,  provides  that 
the  remedy  which  attaches  to  the  failure  of  a  school  board  to  pro¬ 
vide  for  a  school  term  of  a  specified  duration  Is  the  forfeiture 
of  the  district's  authority  and  Its  subsequent  consolidation  with 
another  district.  Such  was  the  relief  sought  In  State  ex  Inf. 
McAllister  y.  Consolidated  School  Dlst.  No.  2  of  Platte  County, 
supra.  That  case  was  a  proceeding  In  the  nature  of  quo  warrsinto 
by  the  State  on  the  relation  of  Prank  W.  McAllister,  Attorney 
General,  against  Consolidated  School  District  No.  2  of  Platte 
County,  Missouri.  In  the  Spring  of  191^,  Consolidated  School 
District  No.  2  of  Platte  County  was  organized  over  a  territory 
theretofore  embracing  several  school  districts.  The  Incorporated 
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school  districts  challenged  the  validity  of  the  consolidation  but 
were  unsuccessful  as  the  organization  of  the  consolidated  district 
was  upheld  In  State  ex  Inf.  Barker  v.  Smith,  271  Mo.  l68,  196  S.W. 
17  (1917). 

Thereafter,  an  action  was  Instituted  to  forfeit  the  franchise 
of  the  consolidated  school  district  because  of  Its  failure  to 
provide  for  an  eight  months’  school. 

The  action  was  based  upon  Section  10776,  RSMo  1909,  which 
provided : 


"Whenever  any  school  district  In  this  state, 
now  organized  or  that  may  be  hereafter 
organized  under  the  laws  of  this  state,  shall 
fall  or  refuse,  for  the  period  of  one  year, 
to  provide  for  an  eight  months’  school  In 
such  year,  provided  a  levy  of  forty  cents  on 
the  one  hundred  dollars’  valuation,  together 
with  the  public  funds  and  cash  on  hand,  will 
enable  them  to  have  so  long  a  term,  the  same 
shall  be  deemed  to  have  lapsed  as  a  corporate 
body,  and  the  territory  theretofore  embraced 
within  such  lapsed  district  shall  be  deemed 
and  taken  as  unorganized  territory,  ..." 

The  evidence  demon3trw.ted  that  until  the  court’s  detennlnatlon 
In  State  ex  Inf.  Barker  v.  Smith,  supra,  the  county  clerk  uniformly 
extended  the  taxes  for  the  benefit  of  the  original  school  dis¬ 
tricts  and  that  such  proceeds  were  not  turned  over  to  the  consoli¬ 
dated  district.  However,  the  evidence  also  demonstrated  that  the 
consolidated  district  maintained  a  high  school  In  one  of  the  old 
districts  where  a  school  was  maintained  prior  to  the  organization 
of  the  consolidated  school  district.  Thereafter,  the  present  ac¬ 
tion  was  Instituted.  The  court  refused  to  forfeit  the  corporate 
rights  of  the  consolidated  school  district  and  stated  thusly: 

"It  will  be  seen  at  a  glance  that  the  above 
provision  for  forfeiture  Is  wholly  Inappli¬ 
cable  unless  It  shall  be  shown  by  the 
evidence  that  the  funds  In  the  hands  of  the 
school  district,  together  with  the  levy  of 
40  cents  on  the  $100  valuation,  are  suffi¬ 
cient  for  the  maintenance  of  an  eight  months’ 
school  In  one  year.  There  Is  no  substantial 
evidence  In  the  present  record  to  that  effect; 
for,  until  the  final  decision  of  this  court 
validating  the  organization  of  respondent.  It 
did  not  receive  the  public  funds  and  cash  on 
hand  belonging  to  the  former  school  district 
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to  which  It  was  entitled.  .  .  .  This  fact. 

In  connection  with  the  evidence  showlns^  an 
appropriation  of  such  funds,  and  also  inter¬ 
vening  revenues  from  taxation  belonging  to 
respondent,  by  the  officers  and  directors 
of  the  old  school  districts,  thereby  preven¬ 
ting  respondent  from  the  direct  handling  of 
such  funds  for  the  payment  of  teachers 
employed  by  It  and  compelling  It,  in  order 
to  maintain  schools.  In  many  Instances,  to 
employ  the  teachers  selected  by  the  old  dis¬ 
tricts  and  to  acqulese  In  the  payment  of 
their  salaries  by  the  directors  of  the  former 
school  districts,  are  sufficient  to  exclude 
respondent  from  the  purview  of  the  statute 
In  question,  which  shows  on  Its  face  and  by 
Its  terms  that  it  was  only  Intended  to  affix 
a  forfeiture  for  failure  to  provide  an 
eight  months'  school  In  one  year,  when  such 
omission  did  not  result  from  Inability  'to 
have  so  long  a  term,'  or  where  the  failure 
was  purposeful  or  Intentional  on  the  part  of 
the  school  district. 

"A  thorough  review  of  the  testimony  In  this 
case  satisfies  us  of  the  entire  good  faith  of 
respondent  In  the~  exercise ,  as  far  as  possible, 
ot  all  Its  corporate  franchises.  It  did  main¬ 
tain  a  high  school  In  one  of  the  districts, 
and  seems  to  have  maintained  also,  as  far  as 

fosslble,  schools  In  other  localities  where 
hey  had  been  theretofore  maintained,  through 
the  medium  of  a  payment  of  the  salaries  of 
teachers  out  of  the  revenues  that  were  Impro¬ 
perly  In  the  hands  of  the  directors  of  the 
former  school  districts.  In  these  circum¬ 
stances,  the  statute  relied  upon  by  relator  Is 
wholly  inapplicable,  for  giving  that  statute 
Its  full  scope  and  effect,  as  was  done  In  the 
case  of  State  ex  rel.  v.  Claxton,  263  Mo.  701, 
173  S.W.  10^9,  It  does  not  appear  In  the 
present  case,  as  it  did  appear  In  that  case, 
that  the  ^0-cent  levy  and  the  public  funds 
and  cash  on  hand  provided  a  fund  sufficient  to 
maintain  a  school  for  eight  months  In  one  year. 
In  that  case,  the  sufficiency  of  the  revenues 
of  the  school  district  was  shown  by  an  express 
agreement.  In  the  present  case,  the  record 
does  not  show  that  the  'public  funds  and  cash 
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on  hand'  belonging  to  the  former  school 
district  has  ever  been  turned  over  to 
respondent,  nor  Its  ability,  without  such 
funds,  to  have  Independently  paid  all  of 
the  teachers  employed  by  It.  Under  the 
authority  of  that  case  and  the  facts  of  the 
present  one,  therefore,  the  statute  Invoked 
by  relator  has  no  application  whatever  to 
the  present  record."  (Emphasis  added.) 

Morley  v.  Power,  supra,  was  an  action  by  a  school  teacher  to 
recover  under  the  terms  of  his  contract.  The  contract  had  been 
entered  Into  with  the  teacher  for  one  year  beginning  on  August  l6, 
1880,  In  which  he  was  to  be  compensated  the  sum  of  $60  per  month 
for  his  services.  On  March  I8,  1881,  the  board  of  directors  voted 
to  close  all  schools  because  of  a  lack  of  funds  and  all  schools 
were  closed  except  for  the  one  taught  by  Morley.  The  board  re¬ 
fused  to  pay  for  his  services  past  the  date  of  closing  of  the 
schools.  One  of  the  defenses  raised  was  the  school  board's 
authority  to  discontinue  school.  Although  there  was  no  positive 
provision  as  to  the  length  of  the  term  of  a  school  year.  In  that 
case,  the  directors  did  have  the  duty  to  use  school  funds  In  a 
manner  as  would  promote  the  interests  of  the  public  schools.  The 
court,  commenting  upon  the  authority  and  duties  of  the  directors, 
stated: 


"...  It  would  be  plainly  their  duty 
to  keep  the  schoo' s  open  as  long  as  the 
funds  would  Justify,  but  no  longer.  ..." 

Nor  was  a  school  board  authorized  to  close  Its  schools  for  a 
year  in  order  to  comply  with  the  requirements  of  a  statute  which 
provided  that  schools  operating  on  the  calendar  year  basis  shall 
so  adjust  their  finances  as  to  operate  on  a  fiscal  year  basis  and 
to  be  out  of  debt  for  current  expenses  by  a  certain  date.  The 
court's  view  was  that  the  action  of  the  school  board  was  premature 
and  unauthorized  In  that  the  necessity  for  such  action  was  not  yet 
at  hand.  State  v.  Rapides  Parish  School  Board,  158  La.  2^19,  103 
So.  757 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that: 

(1)  A  school  board  of  a  six-director  school  district  has  the 
discretionary  power  to  call  and  hold  a  special  election  every 
17  days  concerning  a  proposition  to  Increase  taxes  above  the  rate 
which  can  be  levied  without  voter  approval  even  though  the  same 
proposition  has  been  defeated  at  a  previous  election. 
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(2)  A  school  board  has  authority  to  issue  statements  with 
respect  to  a  proposed  tax  levy  increase  which  they  consider 
essential  in  the  discharge  of  their  duty  to  establish  and  main¬ 
tain  free  public  schools. 

(3)  If  all  available  funds  are  Insufficient  to  provide  for 
a  full  nine  month  term,  the  school  board  may  refuse  to  open  the 
schools  within  its  district  If  It  has  arranged  for  all  pupils 
within  the  district  to  be  educated  In  another  district.  If  such 
arrangements  are  not  or  cannot  be  made,  then  the  school  board 
must  open  eind  operate  its  schools  until  all  financial  resources 
are  exhausted.  When  all  financial  resources  have  been  exhausted, 
the  school  board  is  authorized  to  close  Its  schools. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


Opinion  No.  38,  3/21/58,  Heitman 
Opinion  No.  l86,  7/1/69,  Johnson 
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DIRECTOR  OF  REVENUE:  The  Director  of  Revenue  has  authority  under 

PURCHASING  AGENT:  Section  32.050,  RSMo  1969,  to  enter  into  a 

contract  with  a  private  corporation  under 
which  contract  employees  of  the  corporation  key  punch  data  necessary 
for  income  tax  refunds.  Any  such  contract  must  be  awarded  by  the 
State  Purchasing  Agent  in  accordance  with  Section  34.030,  RSMo  1969. 
The  furnishing  of  information  obtained  from  income  tax  returns  to 
such  corporate  employees  would  not  violate  the  provisions  of  Section 
143.270,  RSMo  1969,  which  provides  that  the  contents  of  state  income 
tax  returns  shall  be  confidential.  The  persons  performing  the  key 
punching  services  would  be  subject  to  the  statutory  prohibitions 
against  divulging  information  obtained  by  income  tax  returns. 


December  1,  1970 


OPINION  NO.  450 


Honorable  James  E.  Schaffner 
Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Schaffner: 

This  official  opinion  is  rendered  pursuant  to  the  request  con¬ 
tained  in  your  letter  concerning  the  entering  into  a  contract  with 
a  corporation  under  which  the  corporation  furnishes  employees  who 
key  punch  data  necessary  for  income  tax  refunds. 

More  specifically  the  question  is  whether  the  Director  has 
authority  to  contract  with  a  corporation  for  key  punching  of  infor¬ 
mation  necessary  to  make  income  tax  refunds  under  circumstances 
where  the  persons  performing  the  services  would  be  under  an  oath  of 
secrecy  and  supervised  by  regular  personnel  of  the  Department. 

It  is  our  understanding  that  the  only  function  to  be  performed 
by  the  employees  of  the  private  corporation  would  be  the  transferring 
of  information  from  tax  returns  to  machines  so  that  the  information 
can  be  utilized  by  a  computer.  Employees  of  the  Department  of  Revenue 
would  supervise  and  control  this  operation. 

Authority  to  enter  into  such  a  contract  is  provided  by  Section 
32.050(2),  RSMo  1969,  where  it  is  stated  as  follows: 

"Powers  and  duties  of  director.--!.  The  director 
of  revenue  shall: 

*  *  * 
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"(2)  Procure,  either  through,  the  purchasing 
agent,  or  by  other  means  authorized  by  law, 
supplies,  material,  equipment  or  contractual 
services  for  the  department  of  revenue  and  for 
each  division  in  the  department;" 

There  are  no  statutory  provisions  for  the  Director  of  Revenue  to 
procure  contractual  services  except  through  the  State  Purchasing  Agent. 
Section  34.010.1  and  .4  provide  as  follows: 

"1.  'Contractual  services'  shall  include  all 
telephone,  telegraph,  postal,  electric  light 
and  power  service,  and  water,  towel  and  soap 
service . 


*  *  * 

"4.  The  term  ' supplies '  used  in  this  chapter 
shall  be  deemed  to  mean  supplies,  materials, 
equipment,  contractual  services  and  any  and 
all  articles  or  things ,  except  as  in  this 
chapter  otherwise  provided." 

Section  34.040  provides  in  part  as  follows: 

"The  purchasing  agent  shall  purchase  all  sup¬ 
plies  for  all  departments  of  the  state,  except 
as  in  this  chapter  otherwise  provided.  *  *  *  " 

Although  the  Director  of  Revenue  through  the  State  Purchasing 
Agent  may  have  the  power  to  enter  into  such  a  contract,  those  provi¬ 
sions  of  the  Missouri  Income  Tax  statute  making  it  unlawful  to  divulge 
information  relating  to  income  tax  returns  filed  under  the  law  must  be 
considered. 

Section  143.270,  RSMo  1969,  states  as  follows: 

"Officers  not  to  divulge  information — exceptions — 
penalty--! .  It  shall  be  unlawful  for  any  person, 
persons  or  officers  to  divulge,  give  out  or  impart 
to  any  other  person, or  persons,  any  information 
relative  to,  or  the  contents  of  any  income  tax  re¬ 
turn  filed  under  this  chapter,  or  to  permit  any 
other  person  or  persons  not  connected  with  his 
office  to  see,  inspect  or  examine  the  same;  but 
it  shall  be  lawful  for  any  person  or  officer  to 
use  any  income  tax  return  filed  under  this  chapter 
for  the  purpose  of  assessing  intangible  personal 
property."  (Emphasis  supplied) 

It  is  observed  that  regular  personnel  of  the  Department  of 
Revenue  will  supervise  and  control  the  key  punch  operators  with  re¬ 
spect  to  the  performance  of  their  work.  Under  these  circumstances  it 
is  our  view  that  such  operators  would  be  persons  connected  with  the 
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office  of  Director  of  Revenue  within  the  meaning  of  Section  143.270(1) 
while  engaged  in  transferring  income  tax  information  from  taxpayers' 
returns  to  key  punch  cards.  Accordingly,  the  furnishing  of  income 
tax  information  by  the  Director  to  these  operators  would  not  be  pro¬ 
hibited. 

Section  143.270(1)  states: 

"It  shall  be  unlawful  for  any  person,  *  *  * 
to  divulge,  give  out  or  impart  to  any  other 
person,  or  persons,  any  information  relative 
to,  or  the  contents  of  any  income  tax  return 

★  A  * 


In  view  of  this  statutory  language  it  is  our  further  opinion  that  the 
persons  performing  the  key  punching  services  in  question  would  be  sub¬ 
ject  to  the  prohibition  against  divulging  information  gained  from  such 
income  tax  returns. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Director  of  Revenue  has 
authority  under  Section  32.050,  RSMo  1969,  to  enter  into  a  contract 
with  a  private  corporation  under  which  contract  employees  of  the  cor¬ 
poration  key  punch  data  necessary  for  income  tax  refunds.  Any  such 
contract  must  be  awarded  by  the  State  Purchasing  Agent  in  accordance 
with  Section  34.030,  RSMo  1969.  The  furnishing  of  information  obtained 
from  income  tax  returns  to  such  corporate  employees  would  not  violate 
the  provisions  of  Section  143.270,  RSMo  1969,  which  provides  that  the 
contents  of  state  income  tax  returns  shall  be  confidential.  The  per¬ 
sons  performing  the  key  punching  services  would  be  subject  to  the 
statutory  prohibitions  against  divulging  information  obtained  by  in¬ 
come  tax  returns. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by  my 
assistant,  John  E.  Park. 


Very  truly  yr^rf  . 


"JOHN  C.  DAI^FORTH 


Attorney  General 
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ELECTIONS : 

POLL  BOOKS: 
PUBLIC  RECORDS: 


A  person  inspecting  a  poll  book  as 
provided  in  Section  111,581,  RSMo 
1969,  may  make  photostatic  copies 
of  the  list  of  voters  In  the  poll 
books. 


OPINION  NO. 


September  I97O 


Honorable  Harold  W.  Barrlck 
Prosecutlnf;  Attorney 
Ralls  County 
P.  0.  Box  276 

New  London,  Missouri  63^59 


Dear  Mr.  Barrlck: 

This  letter  Is  In  response  to  your  request  for  an  opinion  of 
this  office  In  which  you  request: 

"Is  It  permissible  for  a  citizen  to  obtain 
photostatic  copies  of  the  lists  of  voters 
from  the  poll  books  after  the  official  can¬ 
vass  of  an  election  Is  completed?" 

Section  111.521,  RSMo  1969,  requires  the  keeplnp;  of  poll  books 
by  the  Judges  and  clerks  of  3lectlon,  and  sets  forth  the  form  which 
said  poll  books  are  to  take.  Consistent  with  Section  111.581(1), 
RSMo  1969,  one  poll  book  from  each  election  district  or  precinct 
is  to  be  made  available  for  public  inspection.  Such  section  pro¬ 
vides  in  part  as  follows; 

"1,  The  election  commissioners,  or  county  clerk, 
upon  the  receipt  of  a  ballot  box  and  key  there- 
to,  or  a  sack  or  container  contalnlnp;  ballots 
cast  at  the  election  shall  note  the  condition 
of  seal  or  stamp  on  the  box  or  container  and 
enter  a  statement  of  Its  condition  upon  a  book 
kept  for  this  purpose  together  with  the  name 
of  the  Judge  who  received  ballot  box,  and  the 
name  of  the  Judge  who  returned  the  key.  The 
election  commissioners  or  the  county  clerk, 
shall  thereupon  open  the  ballot  box  and  other 
containers,  remove  the  poll  books  containing 
the  returns  of  the  votes  cast,  and  note  upon 
the  books  their  condition,  and  put  them  toget¬ 
her  with  the  voted  ballots  In  a  secure  place, 
under  lock  and  key,  except  that  one  of  the  poll 
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books  from  each  election  district  or  precinct 
shall  be  available  for  public  Inspection.'* 

(Emphasis  added) 

In  light  of  the  fact  that  Section  111.581(1),  RSrio  1969,  makes 
available  for  public  inspection  a  poll  book  from  each  election  dis¬ 
trict  or  precinct.  Section  109.190,  RSMo  1969,  becomes  relevant. 

By  that  section,  any  record  for  which  a  public  inspection  may  be 
had  may  be  photographed: 

"In  all  cases  where  the  public  or  any  person 
Interested  has  a  right  to  Inspect  or  take  ex¬ 
tracts  or  make  copies  from  any  public  records, 
instruments  or  documents,  any  person  has  the 
right  of  access  to  the  records,  documents  or 
Instruments  for  the  purpose  of  making  photo¬ 
graphs  of  them  while  in  the  possession,  custody 
and  control  of  the  lawful  custodian  thereof  or 
his  authorized  deputy.  ,  . 

Prom  the  foregoing,  it  is  the  conclusion  of  this  office  that 
a  person  inspecting  a  poll  book  consistent  with  Section  III.58I, 
RSMo  1969,  niay  make  photostatic  copies  of  the  list  of  voters  in  the 
poll  books. 


CONCLUSION 

It  is,  therefore,  the  conclusion  of  this  office  that  a  person 
inspecting  a  poll  book  as  provided  in  Section  111.581,  RSMo  1969, 
may  make  photostatic  copies  of  the  list  of  voters  in  the  poll  books. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  Kenneth  Romines. 


JOHN  C.  DANPORTH 
Attorney  General 
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STATE  PURCHASING  AGENT:  The  Purchasing  Agent  is  required  to 

determine  whether  bids  for  supplies 
to  be  purchased  by  the  State  of  Missouri  show  that  the  delivered 
price  of  a  firm,  corporation  or  individual  not  doing  business 
as  a  Missouri  firm,  corporation  or  individual  is  the  same  or  less 
than  the  bid  of  a  Missouri  firm,  corporation  or  individual  and 
if  he  determines  that  a  Missouri  bidder  has  submitted  an  equal 
bid,  in  competition  with  an  out-of-state  bidder,  then  the  Pur¬ 
chasing  Agent  is  required  to  prefer  the  Missouri  bidder.  The 
Purchasing  Agent  is  not  permitted  to  accept  a  higher  bid  from 
a  Missouri  bidder  on  the  grounds  that  the  economic  interests 
of  the  state  would  be  furthered  by  patronizing  a  bidder  doing 
business  as  a  Missouri  firm,  corporation  or  individual. 

OPINION  NO.  ^152 


December  9»  1970 


Honorable  George  E.  Murray 
State  Representative 
38th  District 
3  Williamsburg  Road 
Creve  Coeur,  Missouri  631^1 

Dear  Representative  Hurray: 

This  is  in  response  to  your  opinion  request  requesting  an 
official  opinion  from  this  office  with  regard  to  the  following 
question : 

"•  .  .1  would  specifically  request  an 
opinion  as  to  whether  or  not  the  pre¬ 
sent  statutes  would  permit  the  purchas¬ 
ing  agent  to  prescribe  regulations, 
giving  preference  to  Missouri  products 
and  Missouri  firms  where  the  bid  price 
is  Inconsequential  and  the  benefit  to 
the  state  and  its  inhabitants  outweighs 
other  factors .  I  further  request  your 
opinion  as  to  what  is  meant  by  the  pre¬ 
ferences  described  in  Sections  3^.Q60 
and  3^.070." 


Honorable  George  E.  Murray 


April  19, 
No.  17  to  Leo  J, 


1950,  this  office  issued  an  official  opinion, 
Clavin,  the  State  Purchasing  Agent. 


On  page  5 
was  discussed  as 


of  the  opinion, 
follows : 


the  predecessor  to  Section  B^i.OTO 


"In  answer  to  this  question  we  suggest 
that  the  language  of  the  statute  clearly 
indicates  an  intention  on  the  part  of 
the  Legislature  that  where  the  subject 
matter  of,,,  the  purchase  can  be  purchased 
from  a  Xlrrn,  corporation  or  individual 
doing  business  as  a  Missouri  firm,  cor¬ 
poration  or  individual  at  approximately 
the  same  price  as  such  subject  matter 
may  be  purchased  from  a  firm,  corpora¬ 
tion,  or  individual  not  doing  business 
as  a  Missouri  firm,  corporation  or  in¬ 
dividual  and  the  quality  is  approxi¬ 
mately  the  same  the  purchasing  agent 
shall  purchase  the  thing,  or  things, 
desired  from  the  firm,  corporation  or 
individual  doing  business  as  a  Missouri 
firm,  corporation  or  Individual.  This 
being  true  it  becomes  the  duty  of  the 
purchasing  agent  to  determine  the  ques¬ 
tion  ‘and  the  discretion  is  vested  in  him 
to  decide  as  to  how  wide  a  variation 
there  can  be  between  the  respective 
prices  and  qualities  of  the  goods  of¬ 
fered  without  its  being  true  that  the 
prices  and  qualities  are  not  approx¬ 
imately  the  same.  When  he  has  deter¬ 
mined  that  question  his  determination 
is  final  and  if  he  has  determined  that 
both  price  and  quality  are  approximately 
the  same  he  is  vested  with  the  further 
discretion  to  determine,  and  it  is  his 
duty  to  determine,  whether  or  not  either 
person,  firm,  corporation  or  individual 
offering  to  sell  is  a  person,  firm,  cor¬ 
poration  or  individual  not  doing  busi¬ 
ness  as  a  Missouri  firm,  corporation  or 
individual.  ..." 


Section  3^.070,  RSMo  1969,  now  provides  that  the  Purchasing 
Agent  shall  give  preferences  in  the  circumstances  there  set  forth: 
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.  .[W]hen  quality  is  equal  or 
better  and  delivered  price  Is  the 
same  or  less." 

This  language  results  from  a  1965  amendment  to  3^.070  and 
prior  to  that  amendment.  Section  3^-070  provided: 

.  .[W]hen  quality  and  price  are 
approximately  the  same.  ..." 

It  Is  apparent  that  the  legislature  In  withdrawing  the  term 
"approximately"  has  limited  the  discretion  of  the  Purchasing  Agent. 
The  opinion  to  Clavin,  dated  April  19,  1950  is  hereby  withdrawn 
because  of  the  aimendment  of  Section  3^.070.  The  Purchasing  Agent 
now  has  the  duty  to  determine  if  two  bids  are  the  same  rather  than 
approximately  the  same.  The  preference  section  applies  only  where 
the  Purchasing  Agent  determines  that  two  bids  are  the  same  and  after 
such  a  determination,  directed  to  prefer  a  Missouri  bidder.  If  he 
determines  that  one  of  two  bids  is  lower,  he  Is  not  permitted  to 
accept  the  higher  bid. 

We  note  that  you  refer  to  that  portion  of  Section  3^. 0^0 
which  provides  that  the  "contracts  shall  be  let  to  the  lowest  and 
best  bidder". 

We  do  not  believe  that  "best  bidder"  Is  to  be  Interpreted 
as  modifying  Section  3^*070  In  the  sense  that  the  Purchasing  Agent 
is  to  make  a  determination  as  to  whether  the  purchase  of  a  par¬ 
ticular  product  from  a  Missouri  firm  would  be  in  the  economic  In¬ 
terest  of  the  state.  8l  C.J.S.  States  §116.  The  specific  pre¬ 
ference  section  Is  limited  to  the  situation  where  the  price  is 
the  same  or  less  and  we  do  not  believe  that  the  Purchasing  Agent 
is  authorized  to  consider  the  economic  consequences  to  the  state 
by  determining  that  a  Missouri  citizen  would  be  a  "best  bidder". 

CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the  Pur¬ 
chasing  Agent  Is  required  to  determine  whether  bids  for  supplies 
to  be  purchased  by  the  State  of  Missouri  show  that  the  delivered 
price  of  a  firm,  corporation  or  Individual  not  doing  business 
as  a  Missouri  firm,  corporation  or  individual  is  the  same  or  less 
than  the  bid  of  a  Missouri  firm,  corporation  or  individual  and 
if  he  determines  that  a  Missouri  bidder  has  submitted  eui  equal 
bid,  in  competition  with  an  out-of-state  bidder,  then  the  Pur¬ 
chasing  Agent  is  required  to  prefer  the  Missouri  bidder.  The 
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Purchasing  Agent  is  not  permitted  to  accept  a  higher  bid  from 
a  Missouri  bidder  on  the  grounds  that  the  economic  interests 
of  the  state  would  be  furthered  by  patronizing  a  bidder  doing 
business  as  a  Missouri  firm,  corporation  or  individual. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Craft. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Wleler 


October  30,  1970 


OPINION  LETTER  NO.  ^53 


Mr.  Robert  L.  Ryder,  Chief  Counsel 
Missouri  State  Highway  Commission 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Ryder: 

This  Is  In  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  applicability  of  this  state's  traffic  laws 
to  roads  constructed  and  maintained  by  the  United  States  In  the 
national  forests.  Specifically,  you  have  asked  the  following 
question: 

"1.  Does  the  Highway  Patrol,  a  local  sheriff, 
or  other  peace  officer  have  Jurisdiction 
over  offenses  committed  on  roads  open  to 
the  public  but  situated  on  land  owned  In 
fee  by  the  United  States  and  which  said 
road  was  constructed  and  Is  maintained 
solely  by  the  United  States,  .  , 

It  Is  our  understanding  that  the  roads  Involved  are  known  as 
forest  development  roads,  and  are  being  developed  and  operated  by 
the  Forest  Service  for  the  protection,  administration,  and  utiliza¬ 
tion  of  the  national  forests  In  this  state.  These  roads  are  con¬ 
structed  and  maintained  by  the  United  States  pursuant  to  the  regu¬ 
lations  set  forth  In  Chapter  2,  Title  36  of  the  Code  of  Federal 
Regulations.  These  roads  are  open  to  the  public,  but  the  Forest 
Service  maintains  the  right  to  control  or  regulate  their  use.  In¬ 
cluding  closing  If  necessary,  to  accomplish  their  primary  purpose, 
that  of  forest  development.  The  Forest  Service  takes  the  position 
that  traffic  on  these  roads  Is  subject  to  state  traffic  laws  where 
applicable,  except  to  the  extent  deemed  necessary  to  prescribe 
rules  In  addition  thereto  or  In  conflict  thei»ewlth  to  accomplish 
the  purposes  Involved.  See  36  C.I.R.,  Section  212.7,  et  seq. 


Mr.  Robert  L.  Hydor 


It  l8  clear  that  the  establishment  of  national  forests  did  not 
serve  to  deprive  this  state  of  Jurisdiction  over  the  lands  involved. 
See  Attorney  General's  Opinion  No.  9  Issued  to  Governor  Blair  on 
March  6,  1957,  and  Attorney  General's  Opinion  No.  71  Issued  to  the 
Honorable  George  J.  Pruneau  on  April  23,  1969  (copies  enclosed). 

The  crucial  question  then  is  whether  Missouri  statutes  defining 
traffic  offenses  are  broad  enough  to  cover  acts  committed  on  forest 
development  roads. 

Section  301.010(9),  RSMo  1969,  defines  the  term  "highway"  as 
it  Is  used  In  Chapter  301  dealing  with  the  licensing  of  vehicles 
and  as  used  in  Sections  304.010  to  304. o4o  and  304.120  to  304.570, 
RSMo  1969,  dealing  with  traffic  regulations,  as  follows: 

"(9)  'Highway',  any  public  thoroughfare  for 
vehicles,  including  state  roads,  county  roads 
and  public  streets,  avenues,  boulevards,  park¬ 
ways  or  alleys  in  any  municipality;" 

Section  304.025,  sub.  1,  RSMo  1969,  defines  the  term  "highway" 
as  it  is  used  In  Sections  304.014  to  304.026,  RSMo  1969,  dealing  with 
traffic  regulations,  as  follows: 

"1.  The  word  'highway'  whenever  used  in  sec¬ 
tions  304.014  to  304,026  shall  mean  any  public 
road  or  thoroughfare  for  vehicles.  Including 
state  roads,  county  roads  and  public  streets, 
avenues,  boulevards,  parkways  or  alleys  in 
any  municipality." 

Section  302.010(7),  RSMo  1969,  defines  the  term  "highway"  as 
It  Is  used  In  Chapter  302,  dealing  with  the  licensing  of  drivers, 
as  follows: 

"(7)  'Highway',  any  public  thoroughfare  for 
vehicles.  Including  state  roads,  county  roads 
and  public  streets,  avenues,  boulevards,  park¬ 
ways,  or  alleys  In  any  municipality;" 

The  central  theme  of  all  these  definitions  Is  exactly  the  same, 
l.e.,  a  "highway"  Is  any  thoroughfare  for  vehicular  traffic  used  by 
the  public.  In  construing  the  terra  "highway"  where  it  had  been  de¬ 
fined  by  the  legislature  as  "any  public  thoroughfare  for  vehicles. 
Including  state  roads,  county  roads  and  public  streets,  avenues, 
boulevards,  parkways  or  alleys  In  any  municipality,"  the  Missouri 
Supreme  Court  has  said: 

"The  evident  purpose  of  the  Legislature  in 
enacting  this  statute  was  to  protect  the  lives 
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and  property  of  persons  while  on  or  using  the 
roads  of  this  state  where  the  public  are  accus¬ 
tomed  to  travel.  It  would  be  giving  the  statute 
a  strained  and  narrow  construction  to  hold  that 
the  Legislature  did  not  Intend  to  protect  the 
lives  and  property  of  persons  on  or  using  a 
highway  continuously  traveled  by  the  public 
generally,  unless  such  highway  had  been  legally 
established  by  constituted  authority  or  by  user 
for  the  statutory  period  of  time.  Keeping  In 
mind  the  purpose  of  the  statute,  It  Is  reason¬ 
able  to  conclude  that  the  word  'highways'  was 
used  in  the  statute  In  Its  popular  rather  than 
Its  technical  sense,  and  was  Intended  to  In¬ 
clude  all  highways  traveled  by  the  public,  re¬ 
gardless  of  their  legal  status.  ..."  (Phillips 
V.  Henson,  326  Mo.  282,  30  S.W.2d  1065,  1068 
(1930)) 

Even  though  the  Forest  Service  has  reserved  the  right  to  restrict 
the  use  of  these  roads  by  the  public  under  certain  circumstances.  It 
Is  our  opinion  that  they  constitute  "highways"  of  this  state,  as  de¬ 
fined  In  the  above-mentioned  statutes,  inasmuch  as  they  are  open  to 
the  public  generally  and  are  roads  whereon  the  public  are  accustomed 
to  travel. 

Therefore,  the  highway  patrol,  a  local  sheriff,  or  other  peace 
officers  would  have  Jurisdiction  over  traffic  offenses  committed  on 
forest  development  roads  open  to  the  public  but  situated  on  land 
owned  In  fee  by  the  United  States  and  constructed  and  maintained 
solely  by  the  United  States. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attoi»ney  General 

Enclosures:  Op.  No.  9 

3-6-57,  Blair 

Op.  No.  71 
^-23-69,  Pruneau 
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CONSTITUTIONAL  LAW:  The  effective  date  of  the  Judicial 

CONSTITUTIONAL  AMENDMENT:  Reform  Amendment,  Senate  Joint  Re¬ 

solution  No.  l6,  75th  General  As¬ 
sembly,  Is  January  1,  1972. 

OPINION  NO. 


September  11,  1970 


Honorable  James  C.  Klrknatrlck 
Secretary  of  State 
State  Capitol  Bulldlnp; 

Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Kirkpatrick: 


FILED 


This  is  In  response  to  your  request  for  an  opinion  as  to  the 
effective  date  of  Senate  Joint  Resolution  No.  I6,  passed  by  the 
75th  General  Assembly  and  more  popularly  known  as  the  Judicial  Re¬ 
form  Amendment,  which  was  submitted  to  the  people  as  a  constitu¬ 
tional  amendment  on  August  ,  1970,  and  subsequently  adopted. 


In  your  letter,  you  pointed  out  the  possible  conflict  between 
the  Missouri  Constitution  and  Section  31.1  of  Senate  Joint  Resolu¬ 
tion  No.  16.  Article  XII,  Section  2(b)  of  the  Constitution  pro¬ 
vides  that  constitutional  amendments  shall  take  effect  at  the  end 
of  thirty  days  after  the  election  adopting  them.  Section  31.1  of 
Senate  Joint  Resolution  No.  I6 ,  75th  General  Assembly,  provides: 

"The  effective  date  of  this  amendment  shall 
be  January  1,  1972.  If  at  Its  submission,  the 
provisions  of  this  amendment  are  favorably 
adopted  by  the  qualified  voters,  during  the 
period  from  such  adoption  and  until  the  ef¬ 
fective  date  hereunder,  the  general  assembly 
may  enact  such  laws  and  make  such  anproprla- 
tlons  as  may  be  necessary  to  give  effect  to 
Its  provisions.  The  supreme  court  may  promul¬ 
gate  rules  as  authorized  by  this  article  prior 
to  the  effective  date  of  the  amendment." 

In  resolving  this  apparent  conflict,  we  note  the  following 
language  In  State  ex  rel.  Board  of  Fund  Commissioners  v.  Holman, 
296  S.W.2d  482,  491  (Mo.  En  Banc  1956),  which  Is  as  follows: 

"...  And  of  course  ’a  clause  In  a  constitu¬ 
tional  amendment  will  prevail  over  a  provision 
of  the  constitution  or  earlier  amendment  In¬ 
consistent  therewith,  since  an  amendment  to 
the  constitution  becomes  a  part  of  the  funda¬ 
mental  law,  and  Its  operation  and  effect  can¬ 
not  be  limited  or  controlled  by  previous  con¬ 
stitutions  or  laws  that  may  be  In  conflict  with 
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it.*  16  C.J.S.,  Constitutional  Law,  §  26,  p. 

99;  State  ex  rel.  Lashly  v.  Becker,  290  Mo. 

560,  235  S.W.  1017,  1020." 

Therefore,  it  is  our  opinion  that  the  amendment  adopted  by 
the  people  on  August  1970,  takes  precedence  over  Article  XII, 
Section  2(b)  of  the  Missouri  Constitution, thereby  making  the  ef¬ 
fective  date  of  the  Judicial  Reform  Amendment  January  1,  1972. 

CONCLUSION 


The  effective  date  of  the  Judicial  Reform  Amendment,  Senate 
Joint  Resolution  No.  l6,  75th  General  Assembly,  is  January  1,  1972. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Richard  L.  Wieler. 


Yours  very  truly, 

JOHN  C.  DANFORTK 
Attorney  General 


Qy' 


/«/6 
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Answer  by  letter- Klaffenbach 


OPIiJIOIf  LHTTZR  KO. 
August  21,  1970 


Honorable  G.  ’•/llllan  Weler 
Prcsecutinij  Attorney 
Jorrerson  County  Court  House 
Hllincoro,  !Iissourl  63050 

Dear  !'r.  V.’cl cr: 


Vblc  letter  Is  in  rosrence  to  your  culnlcn  request  in  ’./hi; 
you  ash  the  follcv/lnn: 

’■Jefferson  County,  a  seconu  cZr.cr.  county, 
adoptee:  plannirr,  and  zor:tnz  l.’i  IC'uJ  uncer 
Sections  6^1. 910  through  6t.C90.  Since  the 
adoption,  a  Plcinnlnn  Corir.lr.slon  was  appoin¬ 
ted  under  6'l.5^0,  su'oulvisicn  repulctioro 
v.’ere  adopted  under  6-.  .520  ar.d  2o;>lrig  reuiu- 
lations  wore  adopted  0.1  July  30,  1970, 
under  6^, 6^10.  Said  regulaticno  vrero  r.ot  to 
be  enforced  until  90  days  fro;-  tho  20th 
day  of  July  1970  ami  nolfner*  an  of  fleer, 

a  i'Ov«r«.  Ox  au^usc. .CTiw  nas  been  appc.«.n.ev4 
under  6^.650  and  6^.660. 


"Cn  Aur.uat  t,  a  cpeciaZ  election  was  held, 
alonr  with  tan  primary  clrctlon  in  Jefft's*- 
3on  Count2',  ui;der  Section  £':.CC9  of  the 
Revised  Statutes  and  Sections  j-:.cC0  threu-'.h 
6-1.905  v.'ore  adopted  ir.  place  of  Sections 
6^1.510  through  6^.690.  Tliuc ,  ti5c-  alternate 
planning  and  aonin>y  vjas  enacted  to  replace 
planning  and  zoailng  under  6^.510  through 
S^.CSO.  Under  6‘’;.905,  the  Statute  states 
that  the  alternate  plan  should  be  effec¬ 
tive  in  the  county  aiid  the  County  Planning 
and  Zoning  shall  be- conducted  thereafter 


Honorable  Q.  William  Weier 


as  provided  In  the  alternate  plan,  rather 
than  as  provided  in  Section  6^.510  to 
64.690. 

'’The  questions  that  we  have  are:  1.  Under 
64.905  l3  the  Ccintv  Court  required  to 
appoint  a  r.r.i  .-lannins  Comr.lsclor.,  or  does 
such  ?lar.::lr..*  Cc-inlsslon  continue  as  is, 
but  under  the  alternate  planning  and  zcn- 
ln3  sectlDns?  2.  Will  it  be  necessary 
for  the  County  Court  to  reaJopt  both  sub¬ 
division  regulations  and  zoninq  regulations 
under  the  proooJure  sat  out  in  64.500 
through  64.905,  or  do  these  regulations 
continue  to  be  enforcible  under  the  new 
sections?" 


We  note  that  the  alternate  plannins  and  zoning  was  adopted 
under  the  provisions  of  Section  *64.885>  H3‘!o  1939>  and  that  under 
said  provisions  if  the  irajcrlty  of  the  votes  cast  Is  In  favor  of 
county  zoning  and  planning,  the  county  court  Is  required  to  pro¬ 
ceed  with  a  procra:.-!  of  county  planning;  and  zoning  as  provided  in 
Sections  64.800  to  64.8’I0  arvd  64.345  to  64.S8C,  .ISho  1969. 


Further,  as  you  Indicate,  Section  64.905,  RSMo  1969,  provides 


"I.  The  provisions  of  oectlons  6'1.30C  to 
64.905  are  established  as  an  alternative 
to  the  provisions  of  sections  54.510  to 
64.690. 


"2.  If  the  voters  of  any  second 
class  county  adopt  county  plannin 
ins  under  the  provisions  of  sectl 
to  64.905  after  havin',  previously 
county  planning  or  zcr.in:;  ur.dfir  t 
of  sections  64.510  to  54.690,  the 
of  sections  64.300  to  64.905  chal 
tive  in  the  county  and  the  county 


or  third 
3  or  zon- 
ons  64.800 
adopted 
he  provisions 
provisions' 

1  be  effec- 


planninr 

or  sonln3  shall  be  conducted  thereafter  an 

• '  c;  v«  ^  V.  -a 

:i0  to' 64*. 6 


provided  in  sections  -4.200  to  64 
than  as  provided  in  sections  £4.5; 


90." 


While  we  find  no  decided  cases  on  the  precise  questions  you 
pose,  it  is  our  view  that,  under  these  circumstances,  the  provis¬ 
ions  of  Sections  64.300. to  64.905,  nSMo  19cS ,  are  effective  and 
supersede  the  provisions  of  fectiens  5’i.510  to  64.690,  R3Mc  1969. 
As  a  result  the  Planning  Ccr.ri.nnlon  appointed  pureu.ant  to  the 
sections  which  were  super ssded  has  no  authority  to  continue  to 
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act  under  the  adopted  alternative  plan.  Further,  It  is  our  view 
that  the  regulations  adopted  under  the  prior  plan  which  were  to 
be  effective  on  a  date  later  than  the  date  of  the  adoption  of 
county  planning  a-id  ncr.in'*  under  Sections  64.800  to  64.905»  RSMo 
1969,  have  no  effect  after  the  adoption  of  the  alternative  plan 
and  all  regulaticnj  nuot  be  made  pursuant  to  the  provisions  of 
the  alternative  plan. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


MOTOR  VEHICLES:  The  County  Court  of  St.  Charles  County 

STATE  UNIVERSITY:  does  not  have  the  authority  to  set 

ROADS  AND  BRIDGES:  speed  limits  on  county  roads  not  within 

the  limits  of  any  Incorporated  city, 
town  or  village,  lower  than  that  provided  in  Section  30^.010,  RSMo 
1969,  for  the  reason  that  St.  Charles  County,  although  a  second 
class  county,  does  not  have  a  population  of  125*000  residents  and 
the  extension  centers  located  in  that  county  do  not  constitute  a 
"state  university"  within  the  meaning  of  Section  304.010  5-,  RSMo 

1969. 


OPINION  NO.  456 


October  14,  I97O 


Honorable  Fred  W.  Meyer 
State  Representative 
One  Hundred  Fourth  District 
Route  No.  3 

Wentzvllle,  Missouri  63385 
Dear  Representative  Meyer: 

This  is  in  reply  to  your  request  for  an  opinion  concerning 
the  question  of  whether  the  county  court  of  St.  Charles  County 
has  the  authority  pursuant  to  Section  304.010  5.,  RSMo  1969,  to 
set  speed  limits  on  county  roads  outside  of  incorporated  cities, 
towns  or  villages. 

Section  304.010  5.  provides  as  follows: 

"5.  The  county  court  of  any  county  of  the 
second  class  containing  one  hundred  twenty- 
five  thousand  or  more  inhabitants  or  a 
county  of  the  second  class  containing  a 
state  university  may  set  a  speed  limit  on 
any  county  road  not  within  the  limits  of 
any  Incorporated  city,  town  or  village, 
lower  than  that  otherwise  provided  in  this 
section  where  the  condition  of  the  road  or 
nature  of  the  area  requires  a  lower  speed. 

The  court  shall  cause  copies  of  any  order 
establishing  a  speed  limit  on  a  county  road 


Honorable  Fred  W.  Meyer 


to  be  sent  to  the  chief  engineer  of  the 
state  highway  department  and  the  superin¬ 
tendent  of  the  state  highway  patrol.  After 
the  roads  have  been  properly  marked  by  signs 
Indicating  the  speed  limits  set  by  the  county 
court,  the  speed  limits  shall  be  effective 
as  those  provided  in  this  section." 

In  your  opinion  request  you  advise  that  the  1970  Census  in¬ 
dicates  that  St.  Charles  County  has  a  population  of  about  92,000. 
Therefore,  the  only  basis  upon  which  the  county  court  of  St.  Charles 
County  would  have  the  authority  to  set  speed  limits  on  county  roads, 
outside  of  Incorporated  cities,  towns  or  villages,  is  to  qualify 
as  "a  county  of  the  second  class  containing  a  state  university." 

You  provided  us  with  a  letter  addressed  to  you  from  an 
individual  indicating  his  belief  that  St.  Charles  County,  a 
second  class  county,  is  a  "county  of  the  second  class  containing 
a  state  university"  within  the  meaning  of  Section  30^.010  5*» 

RSMo  1969,  for  the  reason  that  the  following  extension  centers  of 
the  University  of  Missouri  are  located  in  St.  Charles  County: 

(a)  University  of  Missouri  Agricultural 
Experimental  Station,  Soil  Experi¬ 
mental  Farm, 

(b)  University  of  Missouri  —  Columbia, 

Weldon  Spring  Research  Center, 

(c)  University  of  Missouri  Extension 
Division,  St.  Charles  County. 

Whether  the  extension  centers  located  in  St.  Charles  County, 
either  singly  or  together,  constitute  a  "state  university"  for 
purposes  of  Section  30^.010  5.,  RSMo  I969,  depends  upon  the  leg¬ 
islative  intent  of  that  statute.  We  believe  that  the  purpose  of 
the  statute  is  to  authorize  a  county  court  to  set  speed  limits  on 
county  roads  not  within  the  limits  of  any  incorporated  city, 
town  or  village  where  a  relatively  large  number  of  residents  in 
the  county  would  give  rise  to  congested  residential  and  traffic 
conditions.  As  one  remedy  for  the  traffic  problems  created  by 
such  congestion,  the  court  court  would  be  empowered  to  set  limits 
where  the  condition  of  the  road  or  nature  of  the  area  would  require 
a  lower  speed.  The  legislature  did  not,  however,  consider  that 
conditions  would  become  congested  enough  to  warrant  a  grant  of 
such  authority  to  a  county  court  until  the  county  attained  a 
population  of  125,000  residents.  The  only  exception  to  this 
county  population  requirement  is  where  the  county  contains  a 
"  state  university".  The  legislature  apparently  believed  that 
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the  presence  of  a  "state  university"  in  a  second  class  county 
would  create  traffic  conditions  which  necessitated  the  granting 
of  power  to  the  county  court  to  set  speed  limits  in  the  unincor¬ 
porated  areas  of  the  county . 

The  term  "state  university"  has  a  precise  and  definite 
meaning  in  this  state.  Sections  9(a)  and  9(b),  Article  IX  of 
the  Constitution  of  Missouri  provide  for  one  and  only  one  "state 
university" : 


"Section  9(a).  State  university — government 
by  board  of  curators — number  and  appointment. 

— The  government  of  the  State  University  shall 
be  vested  in  a  board  of  curators  consisting  of 
nine  members  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate." 

"Section  9(b).  Maintenance  of  state  univer¬ 
sity  and  other  educational  institutions. — 

The  general  assembly  shall  adequately  main¬ 
tain  the  State  University  and  such  other 
educational  institutions  as  it  may  deem  ne¬ 
cessary  . " 

Chapter  172,  RSMo  1969,  entitled  "State  University",  deals 
with  various  aspects  of  that  institution.  Section  172.010,  RSMo 
1969,  provides  that  "A  university  is  hereby  instituted  in  this 
state,  the  government  whereof  shall  be  vested  in  a  board  of 
curators . " 

Although  the  State  of  Missouri  has  only  one  "state  uni¬ 
versity",  it  has  four  campuses,  located  at  Columbia,  Rolla, 

Kansas  City  and  St.  Louis. 

For  the  above  reasons,  it  is  the  opinion  of  this  office 
that  an  extension  center  of  the  University  of  Missouri  does  not 
constitute  a  "state  university"  as  that  term  is  used  in  Section 
30^1.010  5*,  RSMo  1969.  Furthermore,  because  we  are  concerned 
with  the  characteristics  of  the  institution  rather  than  the 
number  of  institutions  in  any  one  county,  the  fact  that  St. 

Charles  County  contains  three  extension  centers,  does  not  affect 
this  conclusion. 

Therefore,  because  St.  Charles  County  has  neither  a  popu¬ 
lation  of  125,000  residents  nor  a  "state  university"  within  the 
meaning  of  Section  30^.010  5*,  RSMo  1969,  the  county  court  of 
that  county  does  not  have  the  authority,  under  Section  30^.010  5., 
RSMo  1969,  to  set  speed  limits  on  county  roads  not  within  the 
limits  of  any  incorporated  city,  town  or  village. 
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CONCLUSION 


The  County  Court  of  St.  Charles  County  does  not  have  the 
authority  to  set  speed  limits  on  county  roads  not  within  the 
limits  of  any  Incorporated  city,  town  or  village,  lower  than  that 
provided  in  Section  30^.010,  RSMo  1969,  for  the  reason  that 
St.  Charles  County,  although  a  second  class  county,  does  not  have 
a  population  of  125>000  residents  and  the  extension  centers  lo¬ 
cated  in  that  county  do  not  constitute  a  "state  university" 
within  the  meaning  of  Section  30^.010  5.,  RSMo  1969. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistants,  J.  Michael  Jarrard  and  D.  Brook  Bartlett. 


Very  truly  ^f^rs^irs. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Wood 


September  17,  1970 


OPINION  LtTTfiR  NO.  ^158 


Honorable  Charles  S.  Broomfield 
State  Representative 
District  No.  87 
4601  No.  Lister 
Kansas  City,  Missouri  64119 

Dear  Representative  Broomfield: 

You  asked  for  an  opinion  on  whether  the  followlnp;  situation 
constitutes  a  violation  of  the  conflict  of  interest  statutes.  Sec¬ 
tion  105.450  to  105.495.  RSMo  1969.  An  employee  of  the  Gas  Service 
Company  which  is  the  only  supplier  of  natural  gas  for  North  Kansas 
City,  has  been  appointed  to  the  hospital  board  of  that  city  (Sec¬ 
tion  96.150,  RSMo,  et  seq . } .  The  person  is  in  a  supervisory  posi¬ 
tion  with  the  Gas  Service  Company  for  an  area  that  does  not  include 
North  Kansas  City  and  the  hospital,  and  he  does  not  have  any  direct 
control  through  his  employment  with  Gas  Service  Company  over  the 
North  Kansas  City  area  and  the  Municipal  Hospital.  You  suggest, 
however,  that  as  a  member  of  the  hospital  board  he  could  be  influ¬ 
ential  in  determining  whether  the  hospital  would  continue  to  use 
natural  gas  at  present  or  increased  levels,  instead  of  some  other 
source  of  power,  in  the  event  of  an  expansion  of  the  present  faci¬ 
lity.  You  also  pointed  out  that  the  person  is  employed  by  a  public 
utility,  which  is  regulated  by  the  Public  Service  Commission,  and 
asked  whether  this  might  affect  the  applicability  of  the  conflict 
of  interest  statutes. 

Section  105*490,  RSKo  1969,  which  covers  the  situation  in  ques 
tlon,  reads  as  follows: 

"1.  No  officer  or  employee  of  an  agency  shall 
transact  any  business  in  his  official  capacity 
with  any  business  entity  of  which  he  is  an  of¬ 
ficer,  agent  or  member  or  in  which  he  owns  a 
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substantial  Interest;  nor  shall  he  make  any 
personal  Investments  In  any  enterprise  which 
will  create  a  substantial  conflict  between  his 
private  Interest  and  the  public  Interest;  nor 
shall  he  or  any  firm  or  business  entity  of 
which  he  Is  an  officer,  agent  or  member,  or 
the  owner  of  substantial  Interest,  sell  any 
goods  or  services  to  any  business  entity  which 
Is  licensed  by  or  regulated  In  any  manner  by 
the  agency  In  which  the  officer  or  employee 
serves . 

"2.  Any  person  who  violates  the  provisions  of 
this  section  shall  be  adjudged  guilty  of  a  mis¬ 
demeanor,  and  upon  conviction  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars 
or  by  confinement  for  not  more  than  one  year, 
or  both . " 

While  It  might  appear,  because  of  Its  title,  that  Section 
105.^90,  RSMo  1969,  applies  only  to  "state"  officers,  this  office 
has  held  that  a  member  of  a  hospital  board  "cones  within  the  pro¬ 
hibitions  of  the  conflict  of  Interest  statutes."  (Section  105.450, 
RSMo,  et  seq . ) .  See  Attorney  General  Opinion  No.  321,  White,  Au¬ 
gust  4,  1969.  Since  you  state  that  the  Individual  In  question  holds 
an  executive  or  supervisory  position  with  the  Gas  Service  Company, 
we  think  It  safe  to  assume  that  he  Is  either  an  "officer,  agent,  or 
member"  thereof,  or  that  he  "owns  a  substantial  Interest"  therein.* 
The  question  now  becomes  whether  the  hospital  board  member  Is  In  a 
position  to  "transact  any  business"  with  the  Gas  Service  Company. 
This  office  has  repeatedly  held  that  the  power  to  "transact  busi¬ 
ness"  Is  present  If  the  person  has  discretionary  rather  than  min¬ 
isterial  duties.  See  Attorney  General  Opinion  No.  282,  Turner, 

June  28,  1966,  Attorney  General  Opinion  No.  196,  David,  June  13, 
1967,  and  Attorney  General  Opinion  No.  428,  Lawson,  December  1, 

1966. 


The  bo^u*d  of  the  Municipal  Hospital  la  required  to: 


*" 'Substantial  Interest',  ownership  by  the  Individual,  or  his 
spouse,  directly  or  Indirectly,  of  ten  percent  or  more  of  any  busi¬ 
ness  entity,  or  of  an  intez*est  having  a  value  of  ten  thousand  dol¬ 
lars  or  more,  or  the  receipt  by  an  Individual  or  his  spouse  of  a 
salary,  gratuity,  or  other  compensation  or  remuneration  of  six  thou¬ 
sand  dollars,  or  more,  per  year  from  any  Individual,  partnership, 
organization,  or  association;"  (Section  105.450(4),  RSMo) 
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”...  control  the  expenditures  of  all  moneys 
collected  to  the  credit  of  the  fund  established 
for  such  facility  and  the  construction,  leasing, 
equipping,  operating  and  maintaining  of  the  fa¬ 
cility  and  the  grounds  ...”  (Section  96.190, 

RSKo) 

The  board  would  be  required  to  make  a  decision  on  the  purchase  of 
natural  gas  for  the  facility  and  thereby,  in  our  opinion,  ''trans¬ 
act  business”  with  the  supplier  of  natural  gas. 

This  brings  up  a  further  question.  Has  any  particular  board 
member  violated  the  statute  until  he  actually  participates  In  a 
decision  on  the  use  of  natural  gas?  We  believe  he  has.  Attorney 
General  Opinion  No.  188,  Downs,  September  3»  1968,  held  that  an 
alderman  who  was  also  an  officer  and  director  of  the  city  deposi¬ 
tary  was  in  violation  of  Section  105.^90,  RSMo  1959,  even  though 
the  board  of  alderman  had  not  made  a  decision  regarding  the  selec¬ 
tion  of  the  depositary  since  the  passage  of  the  conflict  of  Interest 
statutes  In  196?.  The  opinion  held  the  board  of  alderman  had  to 
exercise  continuing  Judgment  with  respect  to  depositary  contracts 
and,  therefore,  the  alderman  who  was  an  officer  of  the  city  deposi¬ 
tary  was  in  violation  of  the  statute.  Wo  believe  the  hospital  board 
has  a  continuing  Judgment  with  respect  to  the  public  utility  con¬ 
tract,  and  therefore,  the  board  member  who  Is  an  employee  or  offi¬ 
cer  of  the  Gas  Service  Company  Is  In  violation  of  Section  105.^90, 
RSMo  1969. 

The  fact  that  the  Gas  Service  Company  is  regulated  by  the  Pub¬ 
lic  Service  Commission  Is,  in  our  opinion,  of  no  significance. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures:  Op.  No.  321 

8-i|-69,  White 


Op.  No.  282 
6-28-66,  Turner 


Op.  No.  196 

6-13-67,  David 


Op.  No.  428 
12-1-66,  Laws  on 

Op.  No.  188  • 

9-3-68,  Downs 
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Answer  by  letter-  Wood 


OPINION  LETTER  NO.  1I58A 


Honorable  Charles  S.  Broomfield 
State  Representative 
District  No.  87 
4801  North  Lister 
Kansas  City,  Missouri  64119 

Dear  Representative  Lrooufield: 

Mr.  Richard  Watson  has  written  us  requesting  a  reconsideration 
of  our  Opinion  Letter  Ho.  458  issued  to  you  on  .'>epteraber  17,  1970. 

In  Opinion  Letter  Ho.  458  we  concluded  that  the  hospital  board 
has  a  continuing  Judgment  with  respect  to  its  utility  contract,  and 
therefore,  a  board  neiaber  who  is  an  employee  or  officer  of  the  Oas 
Service  Compaiiy  i*,  in  viclatioii  of  Gection  105.490,  RSMo. 

Mr.  Watson  liat.  adveuiced  the  additional  information  that  the 
boaru  member  in  question  is  not  in  aii  executive  o:*  supervisory 
capacity  with  the  Oas  Service  Company  but  is  rather  a  sales  repre¬ 
sentative  for  a  district  of  the  Oas  Company  totally  separate  from 
the  district  where  the  hospital  is  located.  We  do  not  feel  that 
this  information  would  alter  the  conclusions  stated  in  Opinion 
Letter  No.  458.  Even  though  this  employee  of  the  Oas  Service  Com¬ 
pany  is  not  in  an  executive  or  supervisory  position,  he  would  still 
be  an  '*agent  or  member**  or  a  person  having  a  "substantial  interest" 
in  the  company  and  therefore  would  be  subject  to  the  prohibition 
of  Section  105.490. 

Mr.  Watson  further  states  that  once  the  natural  gas  burning 
equipment  Is  installed  in  the  hospital,  the  hospital  board  of 
trustees  thereafter  has  no  discretion  (l.e.,  "transacts  Cno]  busi¬ 
ness"  )  In  regard  to  proouririg  natural  gas  from  the  Oas  Service  Com¬ 
pany,  since  the  company  Is  a  regulated  utility  (Chapter  393,  RSMo) 
and  is  the  sole  provider  of  natural  gas  for  that  area  at  rates  that 
are  not  subject  to  negotiation  between  the  company  and  the  hospital. 
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We  fall  to  see  the  relevancy  of  the  fact  that  the  (jjas  rates 
are  set  by  law.  A  contlnulnp;  obll^jatlon  that  a  member  of  the  board 
of  trustees  has  is  to  determine  whether  the  use  of  natural  gas  shall 
be  continued,  discontinued  or  supplemented  by  other  fuels. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


-2- 


(Answer  by  Letter)  Klaffenbach 


OPINION  LETTER  NO.  459 


August  21,  1970 


Honorable  Carl  D.  Oura 
Prosecuting  Attorney 
Cass  County  Court  House 
Harrlsonvllle,  Missouri  64701 

Dear  Nr.  Gum: 


FILED 


This  letter  Is  In  response  to  your  opinion  request  asking: 


"Can  the  governing  body  of  a  township 
convey  property  owned  by  the  township 
for  no  consideration  or  nominal  con¬ 
sideration  to  an  existing  fire  district?" 

We  are  enclosing  lierewlth  our  Opinion  No.  42  dated  August  19* 
1948,  to  Nr.  Marvin  C.  Hopper  in  which  we  held  that  a  county  court 
does  not  have  the  power  to  give  a  bridge  on  an  abandoned  county 
highway  to  a  special  road  district  In  another  county,  or  to  sell 
such  a  bridge  to  such  road  district  for  a  nominal  consideration. 


We  believe  that  the  same  principle  eipplles  in  this  Instance 
and  as  a  result  It  Is  our  view  that  a  township,  although  a  corporate 
body,  does  not  have  the  power  to  convey  real  property  to  a  fire 
protection  district  for  no  consideration  or  for  a  nominal 
consideration. 


We  note,  however,  that  the  powers  of  such  townships  are  set 
out  In  Section  65.260,  RSMo  1969 «  and  Subsection  (4)  thereof  states 
that  each  township  shall  have  power  and  capacity: 

"To  make  such  orders  for  the  disposition, 
regulation  or  use  of  Its  corporate  property 
as  may  be  conducive  to  the  Interest  of  the 
Inhabitants  thereof;  ..." 
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In  our  Opinion  No.  11  dated  May  29,  1963*  to  Mr.  J.  W.  Colley, 
copy  enclosed,  we  construed  this  subsection  and  concluded  that 
It  authorised  the  sale  of  a  township  nursing  home  to  the  county 
If  such  disposition  Is  conducive  to  the  Interest  of  the  Inhabitants 
of  the  townships. 

Although  the  quoted  provisions  of  Subsection  (4)  Indicate 
that  the  consideration  need  not  be  In  a  monetary  form  we  nevertheless 
find  no  authority  to  pennlt  a  conveyance  for  no  consideration  or 
for  a  nominal  consideration. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures: 

Op.  No.  42 
8-19-48,  Hopper 


Op.  No.  11 
5-29-63,  Colley 


ELECTIONS: 
BALLOTS : 


Section  111.591>  RSMo  1969,  does  not 
authorize  the  prosecuting  attorney  or 
other  public  officer  to  inspect  ballots 
in  the  custody  of  the  county  clerk  or  board  of  election  commissioners, 
unless  some  judicial  proceeding,  grand  Jury  investigation,  or  other 
Investigation  authorized  by  law  is  pending. 


OPINION  NO.  il6l 


September  15,  1970 


Honorable  G.  William  Weler 
Prosecuting  Attorney 
Jefferson  County  Court  House 
Post  Office  Box  246 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weler: 

This  official  opinion  is  Issued  in  response  to  your  recent 
letter,  in  which  you  advise  us  that  there  was  a  discrepancy  between 
the  number  of  ballots  shown  on  the  poll  sheets  and  the  number  of 
ballots  tallied  in  a  recent  election  and  ask  whether  the  custodian 
of  the  ballots  may  permit  an  inspection  of  these  ballots,  in  the 
absence  of  any  pending  civil  or  criminal  litigation  or  grand  Jury 
proceeding . 

The  statutory  authority  for  Inspection  of  ballots  is  con¬ 
tained  in  Section  111.591,  RSMo  1969 .  This  provision  establishes 
the  county  clerk  or  board  of  election  commissioners  as  official 
custodian  of  ballots  following  the  election.  Such  section  pro¬ 
vides  in  part  as  follows : 

"All  ballots,  after  being  counted,  shall 
be  sealed  up  in  a  package  and  delivered 
to  the  county  clerk  or  board  of  election 
commissioners  who  shall  deposit  them  in 
their  offices,  where  they  shall  be  safely 
preserved  for  twelve  months  and  shall 
not  allow  them  to  be  Inspected  except 
in  case  of  contested  elections,  inves¬ 
tigations,  or  in  the  trial  of  all  civil 
or  criminal  cases  in  which  a  violation  of 
any  law  relating  to  elections.  Including 
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primary  elections.  Is  under  Investiga¬ 
tion  or  at  Issue,  and  then  only  on  the 
order  of  the  proper  court,  or  a  Judge 
thereof  in  vacation,  and  under  such  re¬ 
strictions  for  their  safekeeping  and 
return  as  the  court  or  Judge  making  the 
same  deems  necessary.  .  .  . 

This  statutory  provision  must  be  read  in  the  light  of  the 
language  of  Article  VIII,  Section  3  of  the  Constitution  of  Missouri 
which  reads  as  follows: 

"All  elections  by  the  people  shall  be  by 
ballot  or  by  any  mechanical  method  pre¬ 
scribed  by  law.  Every  ballot  voted  shall 
be  numbered  in  the  order  received  and  Its 
number  recorded  by  the  election  officers 
on  the  list  of  voters  opposite  the  name 
of  the  voter.  All  election  officers  shall 
be  sworn  or  affirmed  not  to  disclose  how 
any  voter  voted:  Provided,  that  In  cases 
of  contested  elections,  grand  Jury  Inves¬ 
tigations  and  in  the  trial  of  all  civil 
or  criminal  cases  in  which  the  violation 
of  any  law  relating  to  elections,  in¬ 
cluding  nominating  elections,  is  under 
investigation  or  at  issue,  such  officers 
may  be  required  to  testify  and  the  ballots 
cast  may  be  opened,  examined,  counted, 
compared  with  the  list  of  voters  and 
received  as  evidence. 

Essentially  identical  provisions  of  the  Constitution  of  1875 
were  construed  in  the  case  of  State  ex  rel  Hollman  v.  McElhinney, 
315  Mo.  731>  286  S.W.  951  ( 1926) ,  in  which  the  Supreme  Court  of 
Missouri  held  that  provisions  for  inspection  of  ballots  which  went 
beyond  the  authority  specified  in  the  above-quoted  constitutional 
provision  were  invalid. 

We  are  of  the  opinion  that  the  provision  for  inspection  of 
ballots  in  the  case  of  "investigations"  as  set  out  in  Section 
111.591  must  be  construed  as  applying  only  to  grand  Jury  investi¬ 
gations,  or  other  investigations  in  the  course  of  Judicial  pro¬ 
ceedings.  Such  a  construction  would  harmonize  the  statutory 
provisions  with  those  of  Article  VIII,  Section  3  of  the  state 
constitution,  which  refers  expressly  to  "grand  Jury  investigations" 
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Such  a  harmonizing  construction  should  be  employed  if  possible. 
Mobil  Oil  Corp .  V.  Danforth,  ^55  S.W.2d  505  (Mo.  1970).  The 
McElhinney  case  cited  above  indicates,  furthermore,  that  the  policy 
behind  Article  VIII,  Section  3  is  to  guard  the  access  to  ballots 
following  elections  and  to  forbid  inspection  except  under  the 
circumstance  expressly  set  out. 

It  follows  that  an  informal  inspection  by  public  officials 
is  not  authorized  by  the  statute. 

CONCLUSION 


The  custodian  of  ballots  following  an  election  cannot  permit 
an  inspection  by  the  prosecuting  attorney  or  other  public  officers, 
under  the  authority  of  Section  111.591,  RSMo  1969,  in  the  absence 
of  any  pending  grand  Jury  investigation  or  Judicial  proceeding. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Special  Assistant,  Charles  B.  Blackmar. 


JOHN  C.  DANFORTH 
Attorney  General 


-3- 


Answer  by  Letter  (Klaffenbach) 


OPINION  LETTER  NO.  463 


August  21,  1970 


Honorable  0.  Wllllaic  Weler 
Prosecuting  Attorney 
Jefferson  County  Court  House 
P.  0.  Box  246 

Hillsboro,  Missouri  63050 
Dear  Mr.  Weler: 

This  letter  Is  In  response  to  your  request  for  an  opinion 
In  which  you  ask  whether  Section  72.130,  RSMo  1969,  is  In  violation 
of  the  provisions  of  Section  15,  Article  VI  of  the  Missouri 
Constitution. 

Section  72.130  provides  as  follows: 

"No  city,  town  or  village  shall  be  organized 
within  any  county  of  the  second,  third  or 
fourth  class  within  this  state  under  and  by 
virtue  of  any  law  thereof,  adjacent  to  or 
within  two  miles  of  the  limits  of  any  city  of 
the  first,  second,  third  or  fourth  class 
or  any  constitutional  charter  city,  unless 
the  city,  town  or  village  be  In  a  different 
county  from  the  city,  except  that  a  city, 
town  or  village  may  be  Incorporated  within 
the  two  mile  area  if  a  petition  signed  by 
the  majority  of  the  Inhabitants  of  the  area 
proposed  to  be  Incorporated  Is  presented 
to  the  existing  city  requesting  that  the 
boundaries  of  the  existing  city  be  extended 
to  Include  the  area  proposed  to  be  Incorporated 
and  If  action  taken  thereon  by  the  existing 
city  is  unfavorable  to  the  petition  or,  if 
no  action  Is  taken  by  the  existing  city  on  the 
petition,  then  the  city,  town  or  village  may 
be  Incorporated  after  the  expiration  of  one 
year  from  the  date  of  the  petition." 
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Section  15  of  Article  VI  of  the  Constitution  states: 

"The  general  assembly  shall  provide  by  general 
laws,  for  the  organization  and  classification 
of  cities  and  towns.  The  number  of  such  classes 
shall  not  exceed  four;  and  the  powers  of  each 
class  shall  be  defined  by  general  laws  so  that 
all  such  municipal  corporations  of  the  same  class 
shall  possess  the  same  powers  and  be  subject 
to  the  same  restrictions.  The  general  assembly 
shall  also  make  provisions,  by  general  law, 
whereby  any  city,  town  or  village,  existing 
by  virtue  of  any  special  or  local  law,  may 
elect  to  become  subject  to,  and  be  governed 
by,  the  general  laws  relating  to  such  corporations." 

We  have  examined  Section  72.130  and  find  no  clear  violation  of 
any  constitutional  provision. 

It  Is  a  well-settled  principle  of  constitutional  construction 
that,  only  when  there  Is  a  clear  conflict  between  a  legislative 
enactment  and  the  constitution,  are  the  courts  warranted  in  declaring 
the  law  to  be  void.  In  the  Matter  of  Burris,  66  Mo.  ^^2,  ^50  (1877)» 
Borden  Co.  v.  Thomason  353  S.W.  2d  735,  756  (Mo.  1962). 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Answer  by  Letter  (Klaf fenbach) 


September  11,  1970 


OPINION  LETTER  NO.  469 


Honorable  R.  J,  King,  Jr. 
State  Representative 
39th  District 
St.  Louis  County 
8l6  South  Hanley  Road 
Clayton,  Missouri  63105 


Dear  Representative  King: 

This  letter  Is  In  response  to  your  opinion  request  In  which 
you  ask  whether  a  .junior  college  district  has  the  authority  to 
buy  land  and  construct  a  building  outside  of  Its  college  district 
In  order  to  serve  an  area  outside  the  district. 

While  we  find  no  Missouri  cases  on  the  subject  we  note  that 
the  boundaries  of  a  junior  college  district  must  confoxva  to  the 
requirements  of  Reetlon  17P.790,  RfMo  1969,  nnd  that  Section 
178.850,  RSMo  1969,  renulres  that  such  a  junior  collepe  district 
provide  Instructions  for  pupils  resident  within  the  district  who 
qualify  and  that  accepted  non-residents  may  attend  such  a  junior 
college  district  upon  the  payment  of  a  tuition  fee. 

Under  Section  178.770,  RSMo  1969,  a  junior  college  district 
Is  a  body  coroorate  with  the  same  corporate  powers  as  coninon  and 
six-director  school  districts,  other  than  urban  districts. 

We  find  no  express  provision  authorizing  a  junior  college 
district  to  establish  a  facility  outside  of  Its  district  bound¬ 
aries  In  order  to  serve  non-residents  and  in  our  view  the  stat¬ 
utes  do  not  Imply  any  such  authority . 

We  conclude  therefore  In  answer  to  your  question  that  a 
junior  college  district  has  no  authority  to  establish  a  build¬ 
ing  outside  of  Its  district  for  the  purpose  of  serving  an  area 
outside  of  the  district. 


Very  truly  yours , 


JOHN  C.  DANPORTH 
Attorney  General 


MOTOR  VEHICLES: 
CRIMINAL  LAW: 
DRUNKEN  DRIVING: 


Section  564.440,  RSMo  1969,  does  not  re¬ 
quire  operation  of  a  motor  vehicle  upon 
a  public  highway  as  a  condition  precedent 
to  a  charge  of  operating  a  motor  vehicle 
while  in  an  intoxicated  condition. 


September  4,  1970 


OPINION  NO.  470 


Honorable  George  J.  Pruneau 
Prosecuting  Attorney 
Wayne  County 
100  North  Main  Street 
Piedmont,  Missouri  63957 

Dear  Mr.  Pruneau: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  concerning  the  operation  of  a  motor 
vehicle  while  intoxicated.  Specifically,  the  question  presented 
is  as  follows: 

"  *  *  *  In  light  of  current  constitutional 
concepts,  does  561.440  require  operation  of 
a  motor  vehicle  upon  a  public  highway  as  a 
condition  precedent  to  the  charge  of  operating 
a  motor  vehicle  while  in  an  intoxicated  condi¬ 
tion?" 

Section  564.440,  RSMo  1969,  provides  as  follows: 

"No  person  shall  operate  a  motor  vehicle 
while  in  an  intoxicated  condition.  Any  per¬ 
son  who  violates  the  provisions  of  this  sec¬ 
tion  shall  be  deemed  guilty  of  a  misdemeanor 
on  conviction  for  the  first  two  violations 
thereof,  and  a  felony  on  conviction  for  the 
third  and  subsequent  violations  thereof,  *  *  *  •' 

In  State  v.  Weston,  202  S.W.2d  50,  the  Supreme  Court  of 
Missouri  held  that  the  statute  prohibiting  the  offense  of  operating 
a  motor  vehicle  while  intoxicated  does  not  require  that  the  motor 
vehicle  be  operated  upon  a  public  highway.  The  court  said,  l.c.  53: 
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"Instruction  number  one  hypothesized  a  finding 
that  the  appellant  operated  a  motor  vehicle  in 
Madison  County  while  in  an  intoxicated  condi¬ 
tion  but  the  instruction  did  not  delimit  the 
place  of  operation.  But,  whether  the  objection 
is  to  the  instruction's  failure  to  require  a 
finding  that  the  vehicle  was  driven  upon  a  pub¬ 
lic  highway  or  to  its  failure  to  precisely  de¬ 
limit  the  place  it  was  driven  in  Madison  County, 
there  is  no  merit  in  the  objection.  The  statute 
does  not  require  that  the  motor  vehicle  must  have 
been  operated  upon  a  public  highway.  *  *  *  " 

The  statute  under  which  defendant  was  convicted  was  Section 
8401(g),  RSMo  1939,  which  now  appears  as  Section  564.440,  RSMo  1969. 

The  Scime  result  has  been  reached  by  the  court  in  State  v.  Davis, 
143  S.W.2d  244;  State  v.  Pike,  278  S.W.725;  and  State  v.  Hatcher, 

259  S.W.  467. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  Section  564.440, 
RSMo  1969,  does  not  require  operation  of  a  motor  vehicle  upon  a  pub¬ 
lic  highway  as  a  condition  precedent  to  a  charge  of  operating  a  motor 
vehicle  while  in  an  intoxicated  condition. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  ‘John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 
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NOTE;  Section  168.131,  RSHo  197#!:'=“®''  (Bartlett) 

was  repealed  by  Senate  Bill 
No.  580,  Laws  1982. 


October  2,  1970 


OPINION  LETTER  NO.  472 


Honorable  Robert  Pentland 
State  Senator 
First  District 
6429  Gravois 

St.  Louis,  Missouri  63116 


Dear  Senator  Pentland: 

This  letter  is  in  response  to  your  request  for  the  ruling 
of  this  office  on  three  questions  pertaining  to  Section  168.131, 
RSMo  1969. 

Section  168.131  states  in  full: 

"No  teacher  shall  be  employed  to  teach  in 
the  schools  of  Missouri  who  has  not  furnished 
a  certificate  by  a  reputable  physician,  show¬ 
ing  the  teacher  to  be  in  good  health  and  free 
from  any  contagious  disease  at  the  time  the 
certificate  is  granted." 

The  questions  that  you  ask  are; 

"1.  Is  Section  168.131  RSMo  Cum.  Supp.  1967 
applicable  to  the  School  District  comprised 
of  the  City  of  St.  Louis? 

"2.  Is  this  section  statutory  authority  for 
the  requirement  of  an  annual  physical  exami¬ 
nation  of  each  of  the  system's  personnel? 

"3.  Employees  who  do  not  present  a  physical 
examination  report  by  September  8,  1970,  are 
siibject  to  action  determined  applic2d)le  under 
state  statutes.  What  statutes,  if  any,  eure 
applicable  to  this  situation?" 
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In  answer  to  your  first  question.  Section  168.131  provides 
that  "no  teacher  shall  be  employed  to  teach  in  the  schools  of 
Missouri.  ...”  The  school  district  comprised  of  the  City  of 
St.  Louis  is  a  metropolitan  school  district  as  that  term  is  de¬ 
fined  in  Section  160.011,  RSMo  1969.  Metropolitan  school  districts 
are  not  excluded  from  the  coverage  of  Section  168.131.  Therefore, 
we  conclude  that  Section  163.131  applies  to  all  teachers  employed 
to  teach  in  the  schools  of  Missouri  including  those  employed  by 
the  school  district  comprised  of  the  City  of  St.  Louis. 

In  answer  to  your  second  question.  Section  168.131  applies 
only  to  "teachers"  and  not  to  all  personnel.  In  this  respect, 
we  enclose  Opinion  No.  421,  dated  October  16,  1969,  to  Walsh, 
in  which  we  conclxided  that  Section  168.131  does  not  apply  to  non- 
certificated  building  employees  of  the  Board  of  Education  for  the 
City  of  St.  Louis. 

Your  second  question,  however,  raises  additional  questions 
with  ruspect  to  the  two  classes  of  teachers  in  a  metropolitan 
schoox  district  —  probationary  and  permanent  teachers.  See 
Section  168.221,  RSMo  1969. 

A  probationary  teacher  is  appointed  on  a  school  year  basis. 
Section  163.221,  x^Mo  1969,  and  must,  under  the  provisions  of 
Section  168.131,  furnish  a  health  ceirtificate  at  the  beginning 
of  eacii  year  of  employment.  We  xxote,  in  tixis  respect,  that  the 
time  of  furnishing  the  required  certificate  is  referrawlc  to  the 
actual  period  of  employment  of  the  teacher  and  not  the  date  of 
execution  of  the  contract  of  employment.  fate  v.  Scitool  Dlst. 

No.  11  of  Gentry  County,  23  S.W.2d  1013  (Mo.,  l^SO) . 

The  contract  between  a  permanent  teacher  and  a  metropolitan 
school  district  is  permanent  emd  continues  in  effect  subject  only 
to  removal  for  the  causes  set  forth  in  Sections  168.221  and  168.281, 
RSMo  1969.  A  permanent  teacher  must,  under  Section  168.131,  fur¬ 
nish  a  health  cartlficata  only  at  the  commencement  of  the  actual 
period  of  employment  under  the  permanent  contract  and  not  each 
year  thereafter. 

However,  another  questxon  indirectly  raised  by  your  second 
question  is  whether  the  school  board  of  a  metropolitan  district 
may  propound  a  regulation  requiring  all  personnel  Including  per¬ 
manent  teachers  to  submit  an  annual  health  certificate. 

Section  171.011  authorises  the  school  board  of  each  school 
district  in  the  state  to  maXe  needful  rules  and  regulations. 

This  section  states  in  full: 

"The  school  board  of  each  school  district 
in  the  state  may  make  all  needful  rules 
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and  regulations  for  the  organization, 
grading  and  government  in  the  school  dis¬ 
trict.  The  rules  shall  take  effect  when 
a  copy  of  the  rules,  duly  signed  by  order 
of  the  board,  is  deposited  with  the  dis¬ 
trict  clerk.  The  district  clerk  shall 
transmit  forthwith  a  copy  of  tlie  rtiles  to 
the  teachers  employed  in  the  schools.  The 
rules  may  be  amended  or  repealed  in  like 
manner. " 

"The  school  board  of  each  school  district  in  the  state  .  .  . "  is 
broad  enough  to  include  the  board  of  a  metropolitan  school  dis¬ 
trict.  Furthermore,  Sections  168.221  and  168.281,  which  pertain 
exclusively  to  metropolitan  school  districts,  refer  to  "published 
regulations  of  the  school  district.  ..." 

Reascnable  requirements  with  respect  to  the  health  of  school 
teachers  serve  to  protect  children  as  well  as  other  teachers  and 
would  be  a  proper  exercise  of  the  regulatory  powers  granted  to  a 
school  board  by  Section  171.011.  Therefore,  we  believe  that  the 
school  board  of  a  metzropolitan  school  district  could  require  an 
annual  physical  examination  of  all  teachers  Including  permanent 
teachers . 

In  answer  to  your  third  question,  all  teachers  i  .  l  metropoli¬ 
tan  school  district  who  are  covered  by  the  terms  of  Section  168.131 
(all  probationary  teachers  and  those  permanent  teachers  who  are 
in  the  initial  year  of  their  penr^anent  employment)  should  not  be 
permitted  to  actually  begin  teaching  until  they  have  furnished 
the  required  health  certificate.  See  definition  of  "employed" 
for  purposes  of  Section  168.131  in  the  Tate  case,  supra .  Further¬ 
more,  we  assume  non-compliance  with  a  Missouri  statute  pertaining 
to  the  qualifications  of  a  teacher  to  teach  in  the  schools  of 
Missouri  would  constitute  a  breach  of  a  probationary  teacher's 
contract.  For  a  permanent  teacher  in  the  initial  year  of  his 
permanent  employment  with  a  metropolitan  district  to  not  comply 
with  a  Missouri  law  "governing  the  public  schools  of  the  state" 
would  constitute  cause  for  removal  under  Sections  168.221  and 
168.281. 

In  tlie  event  the  school  board  has  a  published  regulation 
requiring  all  teachers  to  submit  a  health  certificate  by  a  certain 
day,  the  penalty  for  non-compliance  with  that  regulation  may  also 
be  provided  in  the  regulations.  However,  for  permanent  teachers, 
non-compliance  with  a  published  regulation  of  the  school  district 
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would  constitute  cause  for  removal  under  Sections  168.221  and 
168.281. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure: 

Opinion  No.  421,  Walsh,  October  16,  1969 
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COUNTIES: 

COOPERATIVE  AGREEMENTS : 
CITIES,  TOWNS  &  VILLAGES: 


1.  A  third  class  county  may  enter 
Into  a  cooperative  agreement  for 
operation  of  a  common  dumping  ground 
with  fourth  class  municipalities  of 
such  county.  2.  A  third  class  county  may  enter  Into  a  cooperative 
agreement  for  operation  of  a  common  dispatch  service  for  the  peace 
officers  of  the  county  and  contracting  municipalities.  3.  Fourth 
class  cities  may  enter  Into  a  cooperative  agreement  for  a  common 
sewer  system. 


OPINION  NO.  H75 


October  20,  1970 


Honorable  Peter  H.  Rea 
Prosecuting  Attorney 
Taney  County  Court  House 
Forsyth,  Missouri 

Dear  Mr.  Rea: 

This  Is  In  reply  to  your  letter  requesting  an  opinion  of  this 
office  In  which  you  ask  the  following  questions: 

”1.  May  a  third  class  county,  Taney  County, 

Missouri,  enter  Into  a  contract  and  agreement 
with  the  fourth  class  municipalities  within 
Its  boundaries  for  the  operation  and  malnte- 
.  nance  of  a  sanitary  landfill  and  dumping 
grounds? 

'•2.  May  Taney  County,  Missouri  enter  into  a 
contract  and  cooperative  agreement  with  the 
municipalities  within  its  boundaries  for  the 
proper  operation  of  dispatching  service  for 
all  police  officers,  cars  and  units  In  the 
county  and  municipalities,  and  for  the  com¬ 
mon  maintenance,  upkeep,  feeding  of  prisoners 
and  maintenance  of  a  Jail  for  all  prisoners 
In  the  county? 

"3.  Would  the  Sheriff  of  Taney  County,  Mis¬ 
souri  be  a  party  to  such  a  contract  as  de¬ 
scribed  in  sub-paragraph  2  above?  Or,  may 
the  County  Court  and  the  City  Councils  of  the 
municipalities  In  the  county  and  situation 
above  described  enter  Into  a  cooperative  con¬ 
tract  and  agreement  for  the  purchase  of  tele¬ 
phone  service  for  all  police  units  and  officers? 
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May  the  city  of  Branson,  a  Mth  class  muni¬ 
cipality,  aind  the  city  of  Hollister,  a  ^th 
class  municipality,  enter  a  common  agreement 
and  cooperative  contract  for  the  operation, 
maintenance  and  construction  of  a  common  sewer 
system?  May  other  municipalities  Join  In  this 
effort,  and  may  Taney  County  become  a  party  to 
said  contract?" 

The  first  question  asks  whether  Taney  County  may  enter  Into  a 
cooperative  agreement  consistent  with  Section  70.220,  RSMo  1969, 
with  a  fourth  class  municipality  within  Its  boundary  for  the  opera¬ 
tion  of  a  sanitary  landfill  or  dumping  ground.  By  reference  to 
Section  RSMo  1969,  It  can  be  seen  that  Taney  County  Is  given 

the  statutory  authority  to  enter  Into  a  cooperative  agreement  with 
the  fourth  class  municipalities  of  Its  county  for  the  operation  of 
a  dumping  ground: 

"1.  Any  county  of  the  second,  third  or  fourth 
class  may  purchase  or  lease,  maintain  and  op¬ 
erate  a  dumping  grounds  for  the  disposal  of 
ashes,  garbage,  refuse  and  rubbish  as  defined 
In  sections  64.^60  to  6^1.48?  and  may  agree  or 
contract  with  any  municipality  within  the  county 
for  the  operation  of  a  dumping  grounds,  as  pro¬ 
vided  in  chapter  70,  RSMo. 

"2.  Any  dumping  grounds  operated  under  the  pro¬ 
visions  of  this  section  shall  be  Inspected  by 
the  state  division  of  health  and  Is  subject  to 
the  rules  and  regulations  promulgated  by  the 
division  pursuant  to  section  6^1. ^77." 

Your  second  question  asks  whether  Taney  County  may  enter  Into 
a  cooperative  agreement  with  municipalities  in  Taney  County  for  the 
maintenance  of  a  common  Jail  for  all  prisoners  In  the  county,  and 
for  their  common  upkeep.  Additionally,  you  ask  In  your  third  ques¬ 
tion  who  would  be  the  proper  parties  to  this  contract.  Find  enclosed 
Opinion  No.  50,  Keeler,  February  22,  1968,  which  we  feel  answers 
your  question  concerning  the  maintenance  of  a  common  Jail.  Addi¬ 
tionally,  your  second  question  asks  whether  Taney  County  may  enter 
Into  a  cooperative  agreement  with  the  municipalities  In  Its  county 
for  the  operation  of  a  dispatch  service  with  cars  and  other  units 
of  all  peace  officers  In  Taney  County. 

As  to  your  question  as  to  the  authority  to  enter  a  cooperative 
agreement  consistent  with  Section  70.220,  RSMo  1969,  for  the  opera¬ 
tion  of  a  dispatch  service  for  all  police  officers,  cars,  and  units 
in  the  county  and  municipalities,  we  think  it  an  obvious  incidental 
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power  to  the  powers  of  the  sheriff  and  the  municipalities,  and 
hold  that  the  sheriff  of  Taney  County,  may  enter  Into  a  contract 
with  the  municipalities  In  Taney  County,  for  the  ooeratlon  of  a 
dispatch  service  for  the  county  and  municipality  peace  officers 
with  the  approval  of  the  county  court ,  consistent  with  Section 
70.220,  and  Opinion  No.  23,  Kuhlman,  January  21,  1970. 

Your  last  question  asks  whether  Taney  County  may  cooperate 
consistent  with  Section  70.220,  with  the  fourth  class  municipalities 
In  Taney  County  for  the  operation,  maintenance,  and  construction 
of  a  common  sewer  system.  Find  enclosed  Opinion  No.  ^0,  Hibbard, 

May  12,  1952,  which  we  feel  answers  this  question.  Additionally, 
you  ask  whether  the  cities  of  Branson,  and  Hollister,  and  other 
fourth  class  municipalities  of  Taney  County,  may  enter  Into  a  co¬ 
operative  agreement  amongst  themselves  for  the  operation,  mainte¬ 
nance,  and  construction  of  a  common  sewer  system.  Consistent  with 
Section  88.832,  RSMo  1969,  fourth  class  cities  are  specifically 
given  authority  for  the  establishment  of  a  general  sewer  system: 

"The  governing  body  of  any  municipality  shall 
have  power  to  cause  a  general  sewer  system  to 
be  established,  which  shall  be  composed  of  four 
classes  of  sewers,  to  wit,  public,  district. 

Joint  district,  and  private  sewers.  Public 
sewers  shall  be  established,  along  the  princi¬ 
pal  courses  of  drainage,  at  such  time,  to  such 
extent,  of  such  dimensions,  and  under  such  re- 

^  gulatlons  as  may  be  provided  by  ordinance. 

These  may  be  extensions  or  branches  of  sewers 
already  constructed  or  entirely  new  throughout, 
as  may  be  deemed  expedient.  The  municipality 
may  levy  a  tax  on  all  property  made  taxable 
for  state  purposes  over  the  whole  municipality 
to  pay  for  the  constructing,  reconstructing 
and  repairing  of  the  work,  which  tax  shall  be 
called  'special  public  sewer  tax'  and  shall  be 
of  the  amount  as  may  be  required  for  the  sewer 
provided  by  ordinance  to  be  built;  and  the 
fund  arising  from  the  tax  shall  be  appropriated 
solely  to  the  constructing,  reconstructing  and 
repairing  of  the  sewer." 

Fourth  class  cities  have  authority  to  construct  sewer  lines 
outside  the  limits  of  such  cities.  City  of  Ash  Grove  v.  Davis, 
S.W.2d  19^  (Spr.Ct.App.  1967). 

Thus,  In  light  of  the  fact  that  fourth  class  cities  may  estab¬ 
lish  sewer  systems.  It  Is  the  conclusion  of  this  office  that  con¬ 
sistent  with  Section  70.220,  RSMo  1969,  fourth  class  municipalities 
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of  Taney  County  may  enter  Into  a  cooperative  agreement  for  the  con¬ 
struction,  operation,  and  maintenance  of  a  common  sewer  system. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that: 

1.  A  third  class  county  may  enter  Into  a  cooperative  agreement 
for  operation  of  a  common  dumping  ground  with  fourth  class  munici¬ 
palities  of  such  county. 

2.  A  third  class  county  may  enter  Into  a  cooperative  agreement 
for  operation  of  a  common  dispatch  service  for  the  peace  officers 
of  the  county  and  contracting  municipalities. 

3.  Fourth  class  cities  may  enter  Into  a  cooperative  agreement 
for  a  common  sewer  system. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Kenneth  Homines. 


JOHN  C.  DANPORTH 
Attorney  General 
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Enclosures:  Op.  No.  50 

2-22-68,  Keeler 

Op.  No.  40 
5-12-52,  Hibbard 

Op.  No.  23 
1-21-70,  Kuhlman 


OFFICERS:  !•  A  state  representative  who  has 

LEGISLATURE:  a  permit  to  own  and  operate  an  of- 

LEGISLATORS:  ficial  motor  vehicle  inspection 

CONSTITUTIONAL  LAW:  station  is  not  an  officer  or  em- 

CONFLICT  OF  INTEREST:  ployee  of  the  state  and  does  not 

violate  the  provisions  of  Article 

III,  Section  12  of  the  Constitution  of  Missouri.  2.  A  state  repre¬ 
sentative  who  has  a  permit  to  own  and  operate  an  official  motor 
vehicle  Inspection  station  does  not  violate  the  provisions  of  Sec¬ 
tion  105.^90,  RSMo . 


OPINION  NO.  ii76 


October  28,  1970 


Honorable  Alvin  E.  Waits 
State  Representative 
District  No.  20 
507  Brookside 

Independence,  Missouri  6^053 
Dear  Representative  Waits: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  follows: 

"I  request  an  official  opinion  on  the  question 
whether  a  state  representative  would  violate 
the  law  if  a  filling  station  owned  by  such  re¬ 
presentative  were  designated  as  an  official  in¬ 
spection  station  under  the  Motor  Vehicle  Safety 
Inspection  Act  by  the  Superintendent  of  the 
State  Highway  Patrol . " 

Article  III,  Section  12,  Constitution  of  Missouri,  provides 
as  follows  : 

"No  person  holding  any  lucrative  office  or  em¬ 
ployment  under  the  United  States,  this  state 
or  any  municipality  thereof  shall  hold  the  of¬ 
fice  of  senator  or  representative.  When  any 
senator  or  representative  accepts  any  office 
or  employment  under  the  United  States,  this 
state  or  any  municipality  thereof,  his  office 
shall  thereby  be  vacated  and  he  shall  there¬ 
after  perform  no  duty  and  receive  no  salary 
as  senator  or  representative.  During  the  term 
for  which  he  was  elected  no  senator  or  repre¬ 
sentative  shall  accept  any  appointive  office 
or  employment  under  this  state  which  is  created 
or  the  emoluments  of  which  are  Increased  during 
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such  term.  This  section  shall  not  apply  to 
members  of  the  organized  militia,  of  the  re¬ 
serve  corps  and  of  school  boards,  and  notaries 
public . " 

This  constifutional  provision  prohibits  a  state  representative 
from  holding  any  other  office  or  employment  of  this  state  or  a  mu¬ 
nicipality  thereof.  The  question  presented  is  whether  a  state  re¬ 
presentative  who  owns  and  operates  a  filling  station  designated  as 
an  official  Inspection  station  under  the  Motor  Vehicle  Safety  In¬ 
spection  Act  by  the  State  Superintendent  of  the  Highway  Patrol  is 
an  officer  or  employee  of  this  state  due  to  the  fact  he  owns  or 
operates  such  station. 

Section  307.350,  RSKo,  requires  all  motor  vehicles  described 
therein  to  be  Inspected  by  the  duly  authorized  official  inspection 
station.  Section  307. 360,  RSMo ,  provides  the  application  for  a  per¬ 
mit  for  an  official  Inspection  station  to  be  made  to  the  Missouri 
State  Highway  Patrol  and  that  the  Superintendent  of  the  Highway  Pa¬ 
trol  shall  investigate  such  application  and  determine  whether  or  not 
the  premises,  equipment,  and  personnel  meet  the  requirements  pre¬ 
scribed  by  him.  It  also  provides  the  permit  may  be  revoked  by  him 
for  any  violation  of  the  rules  established  by  the  Superintendent. 

Section  307.365,  RSMo,  provides  for  the  official  inspection 
station  to  charge  a  fee  of  $2.50  for  the  inspection  of  each  motor 
vehicle,  the  fee  to  be  paid  by  the  owner  of  the  vehicle  inspected 
at  the  inspection  station. 

The  question  is  whether  the  owner  and  operator  of  such  inspec¬ 
tion  station  designated  by  the  Superintendent  of  the  State  Highway 
Patrol  is  an  officer  or  employee  of  the  state. 

Some  of  the  elements  necessary  in  determining  whether  a  per¬ 
son  is  an  officer  of  the  state  are  stated  in  State  v.  Truman, 

333  Mo.  1018,  6^  S.W.2d  105,  l.c.  106  (en  banc  1933)  as  follows: 

"Numerous  criteria,  such  as  (1)  the  giving  of 
a  bond  for  faithful  performance  of  the  ser¬ 
vice  required,  (2)  definite  duties  imposed  by 
law  involving  the  exercise  of  some  portion  of 
the  sovereign  power,  (3)  continuing  and  per¬ 
manent  nature  of  the  duties  enjoined,  and  (4) 
right  of  successor  to  the  powers,  duties,  and 
emoluments,  have  been  resorted  to  in  deter¬ 
mining  whether  a  person  is  an  officer,  although 
no  single  one  is  in  every  case  conclusive,  ^6 
C.  J.  p.  928,  §  19,  n.  1;  53  A.  L.  R.  p.  595. 
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It  is  the  duty  of  his  office  and  the  nature 
of  the  duty  that  makes  one  an  officer  and  not 
the  extent  of  the  authority  (Mechem  on  Public 
Officers,  p.  7,  §  9;  Throop  on  Public  Officers, 
pp.  2,  3  §  2),  although  designation  by  law  has 
some  significance.  46  C.  J.  p.  931>  §  24;  State 
ex  rel.  v.  Gray,  91  Mo.  App .  438,  445;  State 
ex  rel.  Cannon  v.  May,  106  Mo.  488,  505,  17 
S.  W.  660;  State  ex  rel.  v.  Shannon,  133  Mo. 

139,  164,  33  S.  W.  1137;  Gracey  v.  St.  Louis, 

213  Mo.  384,  393,  394,  111  S.  W.  1159. 

"In  Mechem  on  Public  Officers,  pp .  1  and  2, 

§  1,  it  is  said:  'A  public  office  is  the 
right,  authority  and  duty,  created  and  con¬ 
ferred  by  law,  by  which  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  plea¬ 
sure  of  the  creating  power,  an  individual  is 
invested  with  some  portion  of  the  sovereign 
functions  of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public.  The 
individual  so  invested  is  a  public  officer. ' 

II 


In  determining  whether  the  owner  or  operator  of  such  inspec¬ 
tion  station  is  an  employee  of  the  state,  the  court  in  Rider  v. 
Julian,  365  Mo.  313,  282  S.W.2d  484,  l.c.  493  (en  banc  1955)  stated: 

"None  of  the  .  .  .  employees  were  paid  by  the 
state.  This  is  a  strong  factor  indicating 
that  they  were  not  state  employees  ...  In 
81  C.J.S.,  States,  §  53,  p.  973,  with  refer¬ 
ence  to  state  employees,  it  is  stated:  'Pay¬ 
ment  of  particular  persons  by  the  state  is  a 
very  strong  circumstance  showing  that  they 
are  state  employees,  and  it  has  been  held 
that  one  becomes  a  civil  servant  or  employee 
only  when  he  furnishes  his  services  or  labor 
for  compensation  directly  paid  to  him  by  the 
state  *  * 

Applying  these  principles  of  law  to  the  facts  at  issue,  it  is 
our  opinion  that  the  holder  of  a  permit  to  inspect  motor  vehicles 
is  not  an  officer  or  employee  of  the  state  in  the  provision  of  Ar¬ 
ticle  III,  Section  12  of  the  Constitution.  He  certainly  is  not  an 
officer  because  he  is  not  vested  with  any  of  the  sovereign  functions 
of  the  government  to  be  exercised  by  him  for  the  benefit  of  the  pub¬ 
lic  at  large  and  neither  does  he  meet  the  requirements  necessary 
for  him  to  become  an  employee  of  the  state  as  his  compensation  is 


-3- 


Honorable  Alvin  E.  Waits 


paid  by  the  owner  of  the  vehicle  Inspected.  His  relationship  with 
the  state  is  similar  to  that  of  any  other  person  who  is  licensed 
by  the  state  to  operate  a  business  or  practice  a  profession. 

Section  105.490,  RSMo,  provides  as  follows: 

"1.  No  officer  or  employee  of  an  agency  shall 
transact  any  business  in  his  official  capacity 
with  any  business  entity  of  which  he  is  an  of¬ 
ficer,  agent  or  member  or  in  which  he  owns  a 
substantial  interest;  nor  shall  he  make  any 
personal  Investments  in  any  enterprise  which 
will  create  a  substantial  conflict  between  his 
private  interest  and  the  public  interest;  nor 
shall  he  or  any  firm  or  business  entity  of 
which  he  is  an  officer,  aprent  or  member,  or 
the  owner  of  substantial  interest,  sell  any 
goods  or  services  to  any  business  entity  which 
is  licensed  by  or  regulated  in  any  manner  by 
the  agency  in  which  the  officer  or  employee 
serves . 

"2.  Any  person  who  violates  the  provisions  of 
this  section  shall  be  adjudged  guilty  of  a  mis¬ 
demeanor,  and  upon  conviction  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars 
or  by  confinement  for  not  more  than  one  year, 
or  both." 

Section  105.450  provides  that  the  following  terms  have  the 
meanings  Indicated: 

"(1)  'Agency',  any  department,  office,  board, 
commission,  bureau,  institution  or  any  other 
agency ,  except  the  legislative  and  judicial 
branches ,  of  the  state  or  any  political  sub¬ 
division  thereof  including  counties,  cities, 
towns,  villages,  school,  road,  drainage,  sewer, 
levee  and  other  special  purpose  districts;" 

(Emphasis  added) 

As  pointed  out  above,  legislators  are  not  officers  or  employees 
of  the  state  insofar  as  owning  or  operating  a  motor  vehicle  inspec¬ 
tion  station;  and,  therefore.  Section  105.490>  supra,  does  not  apply. 
Furthermore,  Section  105-490,  supra,  does  not  apply  to  members  of 
the  legislature  because  they  are  specifically  exempted  from  such 
section  by  the  definition  of  "agency"  in  Section  105-450,  supra. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that: 

1.  A  state  representative  who  has  a  permit  to  own  and  operate 
an  official  motor  vehicle  inspection  station  is  not  an  officer  or 
employee  of  the  state  and  does  not  violate  the  provisions  of  Article 
III,  Section  12  of  the  Constitution  of  Missouri. 

2.  A  state  representative  who  has  a  permit  to  own  and  operate 
an  official  motor  vehicle  inspection  station  does  not  violate  the 
provisions  of  Section  105.^90,  RSMo. 

The  foregoiniK  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Yours  very  truly 


Attorney  General 


-5- 


Answer  by  letter-Wood 


September  25,  1970 


OPINION  LETTER  NO.  477 


Mr.  Joseph  Jaeger,  Jr. 

Director  of  Parks 
Missouri  State  Park  Ek>ard 
P.  0.  Box  176 
1204  Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Jaeger: 

You  have  lnqulx*ed  If  the  Missouri  State  Park  Board  has  existing 
statutory  authority  to  Impose  state  park  entrance  fees. 

Section  253.080(1),  RSMo,  provides: 

"The  park  boaz*d  may  construct,  establish  and 
operate  suitable  public  services,  privileges, 
conveniences  and  facilities  on  any  land,  site 
or  object  under  Its  Jurisdiction  and  control, 
and  may  charge  and  collect  reasonable  fees 
for  the  use  of  the  same.  The  park  board  may 
charge  reasonable  fees  for  supplying  services 
on  state  park  areas.  Any  facilities  so  con¬ 
structed  under  this  provision  shall  only  be 
done  by  appropriated  funds." 

In  view  of  this  statute.  It  Is  my  opinion  that  the  State  Park 
Board  does  not  have  existing  statutory  authority  to  charge  and  col¬ 
lect  fees  for  entrance  to  the  state  parks.  Fees  for  use  of,  or  sup¬ 
plying  of  public  sex*vlces,  privileges,  conveniences  or  facilities 
within  the  parks  is  not  the  same  as  fees  for  obtaining  access  to 
such  services,  privileges,  conveniences  or  facilities.  Use  of  pub¬ 
lic  roads  and  highways  leading  Into  state  parks  Is  not.  In  my  opin¬ 
ion,  use  of  facilities  constructed  or  established  thereon  that  would 
warrant  Imposition  of  fees  pursuant  to  the  statute. 

Yours  very  truly. 


FILED 

^77 


JOHN  C.  DANFORTH 
Attorney  Oeneral 


Answer  by  letter-Wieler 


OPINION  LETTER  NO.  ^70 


September  11,  1970 


Honorabl*  Thomas  B.  Burkempsr 
Proseouting  Attoz*ney 
Lincoln  County  Court  House 
Troy,  Missouri  63379 

Dear  Mr.  Burkemper: 


This  is  in  response  to  your  request  for  an  opinion  concerning 
the  question  of  whether  the  City  of  Elsberry,  Missouri,  is  entitled 
to  x*einbursement  for  the  use  of  a  city  hall  as  a  polling  place  in 
the  recent  primary  election,  said  hall  having  been  designated  as  a 
polling  place  by  the  county  clerk  pursuant  to  Section  111.121,  RSMo 
1969. 


Section  111.121  provides: 

"The  county  clerk,  board  of  election  commis¬ 
sioners,  or  other  proper  election  official 
having  authority  over  any  general,  special 
or  local  election  may  designate  tax-supported 
public  buildings  to  be  used  as  polling  places, 
and  no  official  having  chaurge  or  control  of 
any  public  building  shall  refuse  to  permit 
the  use  of  the  building  for  election  purposes." 

With  the  exception  of  Section  110. 160,  RSMo  1969,  the  Missouri 
statutes  are  completely  silent  with  regaz*d  to  the  payment  of  rent 
for  the  use  of  tax-supported  public  buildings  as  polling  places. 

Section  110.160  provides  that  a  political  subdivision  or  govern¬ 
mental  agency  which  controls  the  building  or  facility  selected  as  a 
polling  place  in  St.  Louis  City  may  charge  a  limited  rental  fee 
for  the  use  of  such  building.  It  seems  clear  then  that  if  the  leg¬ 
islature  had  intended  that  political  subdivisions  be  allowed  to 
charge  rental  fees  for  the  use  of  their  buildings  and  facilities 
as  polling  places  in  all  instances,  it  would  have  said  so  specifically'. 


Honorable  Thomas  B.  Burkenper 


In  the  absence  of  any  specific  provision  authorlslnf;  the  City 
of  Elsberry  to  charge  a  rental  fee  for  the  use  of  Its  city  hall  as 
a  polling  place  and  In  view  of  the  provisions  of  Section  111.121 
permitting  no  interference  with  the  use  of  a  public  building  as  a 
polling  place  by  any  official  having  charge  or  control  of  such 
building.  It  Is  our  opinion  that  the  city  cannot  charge  for  the  use 
of  Its  building  as  a  polling  place  where  such  building  has  been 
so  designated  by  the  county  clerk  pursuant  to  Section  111.121. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  Qeneral 
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CITIES,  TOWNS  AND  A  city  administrator  appointed  under 

VILLAGES:  the  provisions  of  Section  77-042  to 

CITY  ADMINISTRATOR:  Section  77-048,  RSMo  1969,  may  be 

authorized  by  the  governing  body  of 
a  third  class  city  to  appoint  and  discharge  any  employees  of  the 
city  even  though  such  employees  operate  under  the  Park  Boards,  the 
Public  Work  Boards  or  the  police  merit  system.  The  city  council 
of  a  third  class  city  does  not  have  authority  to  give  the  city 
administrator  general  superintending  control  of  the  administration 
and  management  of  the  departments  under  the  control  of  the  various 
boards  such  as  the  Park  Board  or  the  Board  of  Public  Works  or  to 
give  the  city  administrator  any  control  beyond  that  heretofore 
exercised  by  the  mayor  himself. 


OPINION  NO.  479 


December  10,  1970 


Honorable  James  I.  Spainhower 
State  Representative 
117th  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Spainhower: 


FILED 


This  letter  is  in  response  to  your  opinion  request  in  which 
you  ask  the  following  questions: 

"(1)  Can  a  City  Administrator  employed  by  a 
3rd  class  city  under  this  Act  be  placed  in 
charge  of  the  employees,  including  their 
hiring  and  firing,  who  serve  under  Park  boards. 

Public  Works  boards,  and  Police  Personnel 
Merit  System  boards  when  said  boards  have 
been  established  according  to  the  proper 
statutory  provisions? 

"(2)  Does  the  City  Council  of  a  3rd  class 
city  have  the  authority,  under  this  Act,  to 
give  the  City  Administrator  general  super¬ 
intending  control  of  the  administration  and 
management  of  the  departments  under  the  con- 
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trol  of  the  various  boards  and  may  said  City 
Council  provide  that  any  order  of  the  Admin¬ 
istrator  would  take  precedence  over  a  direct¬ 
ive  of  the  appropriate  board?" 

We  understamd  that  the  boards  inquired  about  in  your  question 
are  those  boards  created  under  Sections  90.500,  RSMo  1969  et  seq . 
(Park  Board),  Section  91.^50,  RSMo  1969  et  seq.  (Board  of  Public 
Works),  and  Section  85.5^1,  RSMo  1969  (Personnel  Board). 

Sections  77.0^42  to  77.0^48,  RSMo  1969  (House  Bill  No.  284 
of  the  Seventy-fifth  General  Assembly),  to  which  you  refer  provides: 

77.042  "The  governing  body  of  auiy  city  of  the 
third  class,  except  those  organized  under  the 
provisions  of  sections  78.430  to  78.640,  RSMo, 
and  any  fourth  class  city  may  by  ordinance 
provide  for  the  employment  by  the  governing 
body  with  the  approval  of  the  mayor  of  a  city 
administrator  who  shall  be  the  chief  admin¬ 
istrative  assistant  to  the  mayor  and  who 
shall  have  general  superintending  control  of 
the  administration  and  management  of  the  govern¬ 
ment  business,  officers  and  employees  of  the 
city,  subject  to  the  direction  and  supervision 
of  the  mayor." 

77.044.  "1.  The  governing  body  shall  provide, 

as  minimum  qualifications,  that  the  city  ad¬ 
ministrator  be  at  least  twenty-one  years  of  age, 
a  resident  of  the  city  while  serving  as  city 
administrator,  and  that  he  devote  his  full 
time  to  the  performance  of  the  duties  of  his 
office .  The  governing  body  may  also  require 
that  the  city  administrator  meet  other  personal 
qualifications . 

"2.  The  city  administrator  shall  receive  a 
salary  as  set  by  ordinance,  and  shall  serve 
at  the  pleasure  of  the  appointing  authority." 

77.046.  "Upon  the  adoption  of  a  city  admin¬ 
istrator  form  of  government,  the  governing 
body  of  the  city  may  provide  that  all  other 
officers  and  employees  of  the  city,  except 
elected  officers,  shall  be  appointed  and  dls- 
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charged  by  the  city  administrator,  but  the 
governing  body  may  make  reasonable  rules  and 
regulations  governing  the  same . " 

77.0^18.  "Except  as  provided  in  sections  77.0^2 
to  77.048,  the  mayor  and  city  council  of  ainy 
third  class  city  and  the  mayor  and  board  of 
aldermen  of  any  fourth  class  city  which  adopts 
the  city  administrator  form  of  government 
shall  retain  all  the  powers  given  to  it  by  the 
laws  applying  to  the  city  before  the  city  ad¬ 
ministrator  form  of  government  was  adopted, 
and  all  laws  governing  the  city  under  its 
prior  form  of  government  and  not  inconsis¬ 
tent  with  the  provisions  of  sections  77.042 
to  77.048  shall  apply  to  and  govern  the  city 
after  it  adopts  this  form  of  government.  All 
bylaws,  ordinances,  and  resolutions  lawfully 
passed  and  in  force  at  the  time  the  city  ad¬ 
ministrator  form  of  government  is  adopted 
shall  remain  in  force  until  repealed  or  al¬ 
tered  by  the  council  or  board  of  aldermen." 

In  resolving  this  question  we  of  course  have  to  consider  the 
applicable  rules  of  statutory  construction.  It  is  clear  that 
general  and  special  statutes  should  be  read  together  and  harmon¬ 
ized  if  possible  and  the  general  rule  is  also  that  to  the  extent 
of  any  repugnancy  the  special  statute  will  prevail  State  ex  rel. 
American  Central  Ins.  Co.  v.  Gehner,  280  S.W.  4l6  (Mo.  1926 ) .  Where 
the  special  statute  is  enacted  later  it  will  be  regarded  as  an 
exception  to,  or  qualification  of  a  prior  general  one,  and  where 
the  general  act  is  later,  the  special  act  will  be  construed  as 
remaining  an  exception  to  its  terms;  unless  it  is  repealed  in 
express  words  or  by  necessary  implication.  Dalton  v.  Fablus  River 
Drainage  Dlst.,  219  S.W. 2d  289  (Mo.App.  1949yi 

With  these  basic  rules  in  mind  and  proceeding  upon  the  general 
premise  that  conflicting  statutes  must  be  harmonized  to  such  an 
extent  as  is  possible  we  will  proceed  to  answer  your  questions. 

Section  77.046  clearly  authorizes  the  governing  body  of  the 
city  to  provide  that  all  other  officers  and  employees  of  the  city, 
except  elected  officers,  shall  be  appointed  and  discharged  by  the 
city  administrator,  but,  that  the  governing  body  may  make  reason¬ 
able  rules  and  regulations  governing  the  same.  Section  77.048 
provides  that  all  laws  governing  the  city  under  its  prior  fonn  of 
government  and  not  inconsistent  with  the  provisions  of  Section 
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77.042  to  Section  77.048  shall  apply  and  govern  the  city  after  the 
adoption  of  the  city  administrator  form  of  government.  The  provisions 
with  respect  to  the  Park  Board,  particularly  Section  90.550,  RSMo  1969, 
authorizes  the  Park  Board  to  appoint  a  suitable  person  to  take  care 
of  said  parks  and  necessary  assistants  and  to  fix  their  compensation 
and  gives  the  board  the  power  to  remove  such  appointees.  Under 
Section  91.500,  RSMo  1969,  the  Board  of  Public  Works  has  the  power 
to  appoint  a  chief  superintendent  and  such  subordinates  including 
engineers,  inspectors  and  other  persons  whose  compensation  shall  be 
provided  by  ordinance.  Likewise  under  the  statutes  relating  to  the 
police  merit  system.  Section  85.541  provides  for  a  personnel  board 
composed  of  members  of  the  largest  and  second  largest  political 
parties  in  equal  numbers  who  are  required  to  give  examinations  to 
candidates  for  appointments  and  to  certify  the  list  of  eligibles 
to  the  mayor  or  other  appointing  authority  and,  the  mayor  or  other 
appointing  authority  is  required  to  hire  or  promote  from  a  list 
of  eligibles  so  certified. 

First  of  all  with  respect  to  the  powers  of  the  city  admin¬ 
istrator  when  appointed  under  Section  77-042,  et  seq,  it  is  our 
view  that  the  city  administrator  does  not  obtain  any  greater 
powers  or  control  of  the  administration  and  management  of  the 
government  business,  officers  and  employees  of  the  city  than 
that  exercised  by  the  mayor  himself.  That  is,  at  first  glance 
a  literal  reading  of  the  authority  given  to  the  administrator 
might  lead  one  to  conclude  that  he  has  in  fact  complete  control 
of  all  government  business.  This  however,  in  our  view,  would  be 
an  absurd  result  and  certainly  not  one  Intended  by  the  legislature. 

The  administrator  is  the  administrative  assistant  of  and  subject 
to  the  direction  and  supervision  of  the  mayor,  as  expressly  pro¬ 
vided  by  Section  77.042  and  can  exercise  no  power  greater  than 
that  exercised  by  the  mayor.  It  is  our  view  that  the  "superin¬ 
tending  control"  given  the  city  administrator  subject  to  the 
direction  and  supervision  of  the  mayor  by  Section  77.042  is  the 
same  as  the  "superintending  control"  given  the  mayor  of  a  third 
class  city  not  under  an  optional  form  in  Section  77.250,  RSMo 
1969.  In  this  respect  then  and  in  answer  to  your  second  question, 
it  is  our  view  that  the  city  council  cannot  authorize  and  that 
these  statutes  do  not  authorize  the  city  administrator  to  exercise 
control  over  the  Park  Board,  the  Board  of  Public  Works  or  the 
Personnel  Board.  With  respect  to  the  hiring  and  firing  of  per¬ 
sonnel,  we  note  that  the  statute.  Section  77.046  expressly  pro¬ 
vides  that  the  governing  body  of  the  city  "may  provide  that  all 
other  officers  and  employees  of  the  city,  except  elected  officers, 
shall  be  appointed  and  discharged  by  the  city  administrator, 
but  the  governing  body  may  make  reasonable  rules  and  regulations 
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governing  the  same . ''  Clearly  then  the  city  administrator  may  be 
authorized  by  the  governing  body  to  make  appointments  and  dis¬ 
charges  of  city  personnel,  except  elected  officers,  but  whether 
or  not  he  is  given  such  authority  is  of  course  up  to  the  "governing 
body .  " 


In  this  respect  then  the  governing  body  may  authorize  the 
city  administrator  to  make  appointments  heretofore  made  by  the 
Park  Board  or  by  the  Board  of  Public  Works  and  may  also  provide 
that  the  city  administrator  have  authority  to  discharge  such 
employees . 

Insofar  cis  the  merit  system  personnel  board  is  concerned. 
Section  85.5^1,  it  is  our  view  that  as  we  have  indicated,  the 
authority  of  the  city  administrator  may  be  limited  by  reasonable 
rules  and  regulations  with  respect  to  the  appointment  or  discharge 
of  such  merit  system  personnel  and  it  is  not  required  that  he 
perform  any  function  heretofore  performed  by  any  individual  or 
group  under  Section  85.5^1.  The  statutory  authority  giving 
the  city  administrator  the  general  superintending  control  of  the 
administration  of  the  city  government  does  not  require  that  he 
replace  the  personnel  board.  Unless  the  ordinance  adopting 
the  provisions  of  Section  85.5^1  is  repealed  such  personnel 
board  would  continue  to  exercise  its  powers  as  therein  provided. 
While  it  is  true  that  the  city  administrator  may  be  authorized 
by  the  governing  body  to  make  all  appointments  and  discharges, 
nevertheless,  we  reiterate  the  governing  body  is  not  required 
to  give  him  this  authority  aind  may  if  it  wishes  give  him  only 
the  authority  which  was  previously  given  to  the  mayor  or  "other 
appointing  authority"  under  that  section;  that  is,  to  appoint 
or  promote  from  a  list  of  eligibles  certified,  or  to  suspend, 
demote  or  discharge  subject  to  a  public  hearing  before  the  per¬ 
sonnel  board.  The  governing  body  may,  if  it  wishes,  refuse  to 
give  the  city  administrator  any  authority  whatsoever  with  respect 
to  appointments  and  discharges  within  the  police  merit  system, 
and  may  refuse  to  give  the  city  administrator  the  authority  to 
appoint  or  discharge  any  employees  or  any  group  of  employees 
within  any  division  of  the  city  government. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a  city  administrator 
appointed  under  the  provisions  of  Section  77.0^2  to  Section  77.0^18, 
RSMo  1969,  may  be  authorized  by  the  governing  body  of  a  third  class 
city  to  appoint  amd  discharge  any  employees  of  the  city  even  though 
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such  employees  operate  under  the  Park  Boards,  the  Public  Work 
Boards  or  the  police  merit  system. 

The  city  council  of  a  third  class  city  does  not  have  au¬ 
thority  to  give  the  city  administrator  general  superintending 
control  of  the  administration  and  management  of  the  departments 
under  the  control  of  the  various  boards  such  as  the  Park  Board 
or  the  Board  of  Public  Works  or  to  give  the  city  administrator 
any  control  beyond  that  heretofore  exercised  by  the  mayor  himself. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Klaffenbach. 

Very  truly 

^JOHN  C.  DANFORTH 
Attorney  General 
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(Answer  by  Letter)  Bartlett 


September  30,  1970 


OPTNIOW  LETTER  NO. 


Mr.  Hubert  Wheeler 
Comlseloner  of  Education 
State  Department  of  Education 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  6510i 

Dear  Mr.  Wheeler: 

In  accordance  with  your  request  of  August  27,  1970,  we  have 
reviewed  the  Missouri  State  Board  of  Education's  Application  for 
Progran  Oryit  for  Migrate^  Children  (Rlscal  Year  1971) .  ^hls  ap- 
piloailon  Is  being  submitted  under  Title  f  of  the  Eiiementary  and 
Secondary  Education  Act  of  1965,  P.L.  89-10,  as  amended  by  P.L.  89-750. 

In  addition  to  the  Elementary  and  Secondary  Education  Act  of 
1965,  as  amended  by  P.L.  89-750,  and  the  Regulations  pursuant  there¬ 
to,  our  review  has  taken  Into  consideration  Article  III,  Section 
38(a),  Missouri  Constitution,  and  Section  I61.092,  RSNo  1969. 

Based  on  the  foregoing,  we  hereby  certify  that  the  Missouri 
State  Boaz*d  of  Education  has  authority  under  state  law  to  perform 
the  duties  and  functions  of  a  "state  educational  agency"  as  defined 
In  Title  I  of  P.L.  89-10  (20  U.S.C.,  Section  2^^l)  Including  those 
arising  from  the  assurances  set  forth  In  the  application  and  that 
the  State  Board  of  Education  has  the  authority  to  submit  and 
administer  the  special  educational  programs  and  projects  for  mlga- 
tory  children  as  set  forth  In  the  application. 

All  provisions  of  this  application  are  consistent  with  state 
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law  with  the  exception  of  paragraph  11  B.  1  on  page  8  of  the  ap¬ 
plication. 

This  opinion  letter  constlutes  our  official  certification 
and  should  be  Inserted  in  the  appropriate  place  in  each  copy  of 
the  application.  We  are  returning  herewith  two  copies  of  the 
application. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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STATE  AID;  A  junior  college  district  has  no 

JUNIOR  COLLEGES:  authority  to  conduct  classes  outside 

SCHOOLS:  of  Its  district  boundaries  and  Is 

not,  therefore,  entitled  to  receive 
state  aid  for  nonresidents  of  the  district  enrolled  In  classes 
outside  of  its  district  boundaries  even  though  they  may  be  Missouri 
residents . 


OPINION  NO.  489 


October  20,  1970 


Honorable  Richard  M.  Webster 
State  Senator 
Thirty-second  District 
112  North  Webb  Street 
Webb  City,  Missouri  64870 

Dear  Senator  Webster: 

This  is  in  response  to  your  opinion  request  in  which  you 
asked  whether  a  Junior  college  is  entitled  to  receive  state  aid 
for  Missouri  residents  enrolled  in  classes  offered  outside  of  the 
college  district. 

»  Included  with  your  opinion  request  was  a  letter  from  Mr. 
Dell  Reed,  President  of  Crowder  College,  outlining  the  particular 
facts  surrounding  the  opinion  request .  This  letter  provides  as 
follows : 


FILED  ; 


"Crowder  College  Trustees,  cooperatively 
with  the  Monett  Board  of  Education,  have 
planned  for  the  offering  of  college  credit 
courses  by  Crowder  College  in  the  Monett 
schools  during  the  evening,  beginning  in 
September,  1970. 

"Monett,  which  is  Just  outside  of  the 
Crowder  College  district,  has  requested 
the  arrangement  whereby  students  of  that 
area  may  take  college  credit  courses  dur¬ 
ing  the  evening  hours  in  their  community . 

"The  plan  which  we  have  worked  out  with 
the  Monett  schools  is  that  students  will 
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be  admitted  to  the  classes  under  the  re¬ 
gular  policies  and  procedures  of  Crowder 
College  as  stated  in  the  college  catalog. 

The  same  standard  of  instruction  and  eval¬ 
uation  will  be  used  in  the  classes  at  Monett 
as  used  in  the  classes  on  the  campus  of 
Crowder  College.  Course  descriptions, 
course  outlines,  textbooks,  and  in  most 
cases  Instructors  will  be  the  same  as  those 
on  the  campus  in  Neosho. 

"The  purpose  of  this  letter  is  to  ask  for  an 
interpretation  regarding  the  regular  state 
aid  for  Junior  college  Instruction  for  this 
educational  program  outside  of  the  Crowder 
College  district.  Is  there  any  reason  why 
Crowder  College  could  not  expect  to  receive 
the  regular  Missouri  state  aid  for  Missouri 
residents  enrolled  in  classes  offered  by 
the  college  in  Monett?  An  early  reply  to 
this  question  would  be  very  helpful  to  us 
as  we  continue  to  plan  for  the  enrollment 
of  students  this  fall." 

We  understand  your  request  to  be  whether  a  Junior  college 
district  is  entitled  to  receive  state  aid  for  those  Missouri  res¬ 
idents  who  are  nonresidents  of  the  Junior  college  district  and 
who  are  enrolled  in  classes  conducted  outside  of  the  district 
boundaries . 

Section  163. 191 f  RSMo  1969,  provides  that  a  Junior  college 
district  is  entitled  to  Include  in  its  attendance  records  for  the 
purpose  of  computing  state  aid  all  Missouri  residents  attending 
schools  or  classes  of  that  district.  This  statute  provides  in 
part  as  follows : 

"All  students,  resident  in  the  state  of 
Missouri,  attending  schools  or  classes 
of  a  Junior  college  district  shall  be 
included  in  the  attendance  records  of 
the  Junior  college  district  for  the  ap¬ 
portionment  of  school  funds.  ..." 

The  underlying  question  is  whether  a  Junior  college  district 
has  the  authority  to  conduct  classes  in  areas  outside  of  its  dis¬ 
trict  in  order  to  serve  the  needs  of  those  areas.  In  answering 
this  question,  we  refer  to  Opinion  Letter  No.  ^69,  dated  September 
11,  1970,  to  Honorable  R.  J.  King,  Jr.,  which  is  enclosed  herein. 
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This  opinion  letter  concluded  that  a  Junior  college  district  has  no 
authority  to  establish  a  building  outside  of  Its  district  for  the 
purpose  of  serving  an  area  outside  the  district.  The  rationale 
behind  the  holding  was  that  there  is  no  express  statutory  provision 
authorizing  a  Junior  college  district  to  establish  a  facility  out¬ 
side  of  its  district  boundaries  in  order  to  serve  nonresidents. 
Likewise,  we  find  no  statutory  authority,  either  express  or  implied, 
for  a  Junior  college  district  to  conduct  classes  for  nonresidents 
of  the  district  outside  of  the  district  boundaries  as  defined  in 
Section  178.790,  RSMo  1969 . 

We  note  that  Section  178. 890,  RSMo  1969,  provides  a  method 
by  which  adjoining  school  districts  may  be  einnexed  to  a  Junior 
college  district.  Because  the  legislature  enacted  Section  178. 890, 
RSMo  1969,  in  order  to  meet  the  needs  of  those  desiring  to  become 
a  part  of  a  Junior  college  district,  we  believe  it  should  be  com¬ 
plied  with  when  an  area  such  as  the  Monett  School  District  wants 
to  obtain  the  benefits  of  a  Junior  college  program. 

For  the  above  reasons,  it  is  the  opinion  of  this  office 
that  a  Junior  college  district  does  not  have  the  authority  to  con¬ 
duct  classes  outside  of  its  district  boundaries  for  the  benefit  of 
nonresidents . of  the  Junior  college  district.  Because  Junior  col¬ 
lege  districts  lack  such  authority,  they  would  not  be  entitled  to 
receive  state  aid  for  nonresidents  of  the  district  enrolled  in 
classes  outside  of  district  boundaries  even  though  they  may  be 
Missouri  residents. 


CONCLUSION 


A  Junior  college  district  has  no  authority  to  conduct  classes 
outside  of  its  district  boundaries  and  is  not,  therefore,  entitled 
to  receive  state  aid  for  nonresidents  of  the  district  enrolled  in 
classes  outside  of  its  district  boundaries  even  though  they  may 
be  Missouri  residents. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistants,  J.  Michael  Jarrard  and  D.  Brook  Bartlett. 

Very  truly  ^^<Teirs, 

^OHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

Op.  No.  i|69 
9-11-70,  King 
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Answered  by  Letter  -Mansur 

OPINION  LETTER  NO.  ^190 


September  11,  1970 


Honorable  Peter  H.  Rea 
Prosecuting  Attorney 
Taney  County  Court  House 
Forsyth,  Missouri  65653 

Dear  Nr.  Rea: 

In  your  recent  letter  you  requested  an  opinion  from  this 
office  on  whether  the  conflict  of  Interest  statutes  or  other  laws 
would  be  violated  If  an  attorney  with  whom  you  are  associated 
represents  private  land  owners  In  condemnation  suits  by  the  State 
Highway  Department  due  to  the  fact  you  az>e  the  prosecuting  attorney. 

We  are  enclosing  herewith  Opinion  No.  403»  Issued  on  October 
9,  1969*  In  which  It  Is  rules  It  Is  Improper  for  a  prosecuting 
attorney  to  represent  land  owners  In  condemnation  oases  filed  by 
the  State  Highway  Commission. 

We  are  also  enclosing  Opinion  Letter  No.  355 1  Issued  by  this 
office  on  August  19 »  1969 »  In  which  It  was  held  that  It  Is  Improper 
for  a  law  firm  to  render  professional  services  with  z*egard  to  any 
matter  which  any  partner,  associate  or  employee  could  not  properly 
render. 


filed 

^90 


You  will  notice  these  opinions  are  based  primarily  on  the 
code  of  ethics  of  the  Missouri  Bar. 


Very  truly  yoiirs. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosures : 

Op.  No.  1|03 
10-9-69*  Lance 

Op.  Letter  No.  355 
8-9-69,  Salveter 


CITIES,  TOWNS  AND  Section  67.400,  RSMo  1969,  authorizes 

VILLAGES:  the  governing  body  of  any  city,  town 

COUNTIES:  or  village  to  enact  ordinances  that 

provide  for  the  demolition  of  buildings 
and  structures  within  the  coroorate  limits  of  such  city,  town  or 
village  which  are  detrimental  to  the  health,  safety  or  welfare  of 
the  residents  and  declared  to  be  a  public  nuslance. 


OPINION  NO.  491 


November  I9,  1970 


Honorable  Harold  P.  Reisch 
State  Representative 
District  No.  119 
1013  Falcon  Drive 
Columbia,  Missouri  65201 

Dear  Representative  Reisch: 

This  is  in  response  to  your  request  for  an  official 
opinion  on  the  question  whether  House  Bill  No.  60,  Seventy- 
fifth  General  Assembly  (Section  67.400,  RSMo  I969)  is  ap¬ 
plicable  to  all  cities,  towns  and  villages  or  only  to  cities, 
towns  and  villages  having  a  charter. 

In  construing  a  statute  to  determine  the  legislative 
Intent  in  case  of  ambiguity,  resort  may  be  had  to  the  history 
of  the  statute.  V/hitehead  v.  Farmers*  Fire  &  Lightning  Mut . 

Ins .  Co . ,  60  S.W.2d  65  (1933) .  Therefore ,  we  shall  look  to  the 
history  of  this  statute  from  the  time  it  was  introduced  until 
it  was  finally  passed  for  aid  in  its  construction. 

As  first  Introduced,  Section  1  of  House  Bill  No.  60 
disclosed  an  express  legislative  Intent  to  have  the  provisions 
of  the  bill  apply  to  any  city,  town  or  village  as  follows: 

"The  governing  body  of  any  city,  town 
or  village  may  enact  ordinances  to  pro¬ 
vide  for  vacation  and  the  mandatory  de¬ 
molition  of  buildings  and  structures  or 
mandatory  repair  and  maintenance  of 
buildings  or  structures  within  the  cor¬ 
porate  limits  of  the  city,  town  or  vil- 
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lage  which  are  detrimental  to  the  health, 
safety  or  welfare  of  the  residents  and 
declared  to  be  a  public  nuisance." 

During  the  course  of  its  enactment,  the  bill  was  amended 
by  broading  its  scope  to  Include  any  county  havine:  a  charter  form 
of  government.  Section  1  of  the  perfected  version  of  the  bill, 
which  was  enacted  into  law  and  now  is  Section  67.^00,  RS’4o  19^9 
is  as  follows: 

"The  governing  body  of  any  city,  town, 
village,  or  county  having  a  charter 
form  of  government  may  enact  ordinances 
to  provide  for  vacation  and  the  mandatory 
demolition  of  buildings  and  structures 
or  mandatory  renair  and  maintenance  of 
buildings  or  structures  within  the  cor¬ 
porate  limits  of  the  city,  town  or  vil¬ 
lage  which  are  detrimental  to  the  health, 
safety  or  welfare  of  the  residents  and 
declared  to  be  a  public  nuisance." 

A  comparsion  of  the  wording  of  the  original  draft  with  the 
language  of  the  statute  as  finally  enacted  shows  the  construction 
placed  on  the  bill  from  the  time  it  was  introduced  until  its 
enactment  as  the  present  statute.  Both  the  original  draft  and 
the  oerfected  version  of  the  bill  authorize  the  governing  body 
of  any  city,  town  or  village  to  enact  ordinances  for  the  pur¬ 
pose  stated  in  the  bill.  The  amendment  confers  this  authority 
also  on  counties  that  have  a  charter  form  of  government.  The 
perfected  version  of  the  bill  clearly  expresses  the  legislative 
intent  that  the  bill  apnlles  to  all  cities,  towns  and  villages 
but  to  counties  only  having  a  charter  form  of  government. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Section  67.400,  RSMo 
1969,  authorizes  the  governing  body  of  any  city,  town  or  village 
to  enact  ordinances  that  provide  for  the  demolition  of  buildings 
and  structures  within  the  coroorate  lim.its  of  such  city,  town  or 
village  which  are  detrimental  to  the  health,  safety  or  welfare 
of  the  residents  and  declared  to  be  a  public  nusiance. 

The  foregoing  oninion,  which  I  hereby  aoprove,  was  prenared 
by  my  Assistant,  L.  J.  Gardner. 


Very  trulv 


JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  letter-  Homines 


October  2,  1970 


OPINION  LETTER  NO.  *192 


Honorable  Raymond  Howard 
State  Senator 
District  No.  5 
705  Chestnut 

St.  Louis,  Missouri  63IOI 
Dear  Senator  Howard: 

This  Is  In  reply  to  a  request  you  made  of  this  office  seeking 
am  Attorney  General's  opinion  in  which  you  stated: 

"Can  a  member  of  the  Missouri  State  Board  of 
Education  serve  as  a  member  of  the  Board  of 
Curators  of  a  college  of  a  religious  denomi¬ 
nation?  The  college  Is  In  Missouri.  No 
compensation  or  expenses  Is  Involved." 

The  members  of  the  State  Board  of  Education  for  the  State  of 
Missouri  are  appointed  consistent  with  Section  161.022,  RSMo  I969, 
and  must  meet  the  qualifications  as  set  out  In  Section  16I.032, 
RSMo  1969,  which  states: 

"The  members  of  the  board  shall  be  citizens  of 
high  moral  standards  and  recognized  ability  In 
their  respective  business  or  profession,  who 
have  resided  In  the  state  for  not  less  than 
five  years  Immediately  preceding  their  appoint¬ 
ment,  and  not  more  than  one  of  whom  shall  be 
a  resident  of  the  same  county  or  congressional 
district.  At  no  time  shall  more  than  four  mem¬ 
bers  be  of  the  same  political  party.  No  mera- 
ber  of  the  board  shall  be  connected,  either  as 
an  official  or  as  an  employee,  with  any  public, 
private,  or  denominational  school,  college  or 
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university,  nor  be  a  holder  of  or  cyidldate  for 
any  public  office.^  [Elmphasis  added] 

By  applying  the  above  set  out  law  to  your  facts.  It  Is  the 
conclusion  of  this  office  that  a  member  of  the  Missouri  State  Board 
of  Education  may  not  serve  as  a  member  of  the  Board  of  Curators  of 
a  college  of  a  religious  denomination  In  the  State  of  f^lssourl  and 
at  the  same  time  serve  as  a  member  of  the  Missouri  State  Board  of 
Education. 


Yours  very  truly. 


JOHII  C.  DANPCRTH 
Attoraey  General 
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ELECTIONS: 


(1)  There  Is  no  law  regulating  or 
prohibiting  the  hiring  of  persons  to 
haul  voters  to  the  polls  in  a  primary  or  general  election  in  a  third 
class  county.  (2)  In  a  county  of  the  third  class,  each  party  com¬ 
mittee  may  select  a  person  in  accordance  with  its  bylaws  to  witness 
the  counting  of  the  ballots  and  such  person  should  be  admitted  to 
the  room  where  the  ballots  are  being  counted  by  the  Judges  of  the 
election  if  they  are  satisfied  such  person  has  been  selected  by 
the  party  committee. 


OPINION  NO.  493 


October  30,  1970 


Honorable  Vic  Downing 

State  Representative 

One  Hundred  Sixtieth  District 

Rural  Route  /(^l 

Bragg  City,  Missouri  63827 

Dear  Representative  Downing: 


i  FI  LEB 

I 


This  is  in  response  to  your  opinion  request,  as  follows: 


"The  Pemiscot  County  Pair  Election  Committee 
has  requested  that  I  obtain  from  you  an  At¬ 
torney-General's  opinion  on  following: 

"1.  Legality  of  the  hiring  of  cars  to 
haul  voters  to  the  polls  in  primary  and 
general  elections. 


"2.  The  duties  and  methods  of  appointment 
of  'poll  witnesses'  in  primary  and  general 
elections . 


"I  believe  this  Committee  is  doing  a  good 
job  in  our  County  in  their  efforts  to  see 
that  we  have  fair  elections  and  I  will  ap¬ 
preciate  your  opinion  on  these  questions 
as  soon  as  possible." 

We  assume  the  words,  "poll  witnesses"  you  have  in  mind  are 
witnesses  present  for  a  counting  of  the  ballots. 


honorable  Vic  Downing 


Pemiscot  County  is  a  th.lra  class  county. 

In  rerard  to  the  first  nuectlcn,  we  enclose  herewith  Opinion 
No.  J“>3  Issued  by  this  office  September  9,  1969,  holdinr  that  Sec¬ 
tion  75.9o0.  RS:-:o  nrohlbits  cancluates  or  other  interested  persons 
from  haulinr  voters  to  the  noils  with  the  intent  and  purpose  of 
inf luenclnf!:  their  vote.  Section  78.590,  supra,  applies  to  city 
elections  in  a  third  class  city  with  city  nanap-er  form  of  govern¬ 
ment.  It  has  no  application  to  the  state  ana  county  crlmary  or 
i'eneral  election. 

There  is  no  statute  orohibltinr  or  regulating  the  use  of 
automobiles  as  such  in  hauling  voters  to  the  polls  in  primary 
or  general  elections  in  a  third  class  county. 

In  answer  to  your  second  question  as  to  the  duties  and 
method  of  appointment  of  "poll  witnesses",  in  primary  and  general 
elections  Section  111.501,  RSMo  provides  in  part: 

"3.  No  person,  other  than  the  judges  and 
clerks  of  election,  shall  be  admitted  into 
the  room  or  office  where  ballots  are  being 
counted  exceot  that  a  oolitical  party  may 
select  a  representative  person  who  may  be 
admitted  as  a  witness  of  the  counting." 

This  statute  provides  that  a  political  party  may  select  a  repre¬ 
sentative  person  who  may  be  admitted  into  the  room  or  office  to 
witness  the  counting  of  the  ballots. 

We  are  unable  to  find  any  express  statutory  provisions  set¬ 
ting  out  the  method  to  be  used  by  a  political  party  in  selecting 
a  person  to  witness  a  counting  of  the  ballots.  Section  120.750, 
RSMo  provides  for  the  central  committee  of  a  political  party  to 
adopt  a  constitution  and  bylaws  which  may  be  changed  or  amended  by 
a  majority  vote  of  the  total  membership  of  the  party  committee. 

It  is  our  view  that  a  person  to  be  admitted  to  the  room  where  the 
ballots  are  counted,  must  be  selected  by  the  party  committee  in 
the  manner  and  in  accordance  with  their  constitution  and  bylaws 
and  the  judges  of  the  election  should  admit  such  person  into  the 
room  to  witness  the  counting  if  they  are  satisfied  such  person 
has  been  selected  by  the  party  committee. 

CONCLUSION 

It  is  the  opinion  of  this  office: 

(1)  There  is  no  law  regulating  or  prohibiting  the  hiring 
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of  persons  to  haul  voters  to  the  polls  in  a  primary  or  general 
election  in  a  third  class  county. 

(2)  That  in  a  county  of  the  third  class,  each  party  com¬ 
mittee  may  select  a  person  in  accordance  with  its  bylaws  to  witness 
the  counting  of  the  ballots  and  such  person  should  be  admitted  to 
the  room  where  the  ballots  are  being  counted  by  the  Judges 
of  the  election  if  they  are  satisfied  such  person  has  been  selected 
by  the  party  committee. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure : 

Op.  No.  253 
9-9-69,  Batson 


SCHOOLS: 


(1)  Some  or  all  of  the  teachers  of 
the  St.  Charles  School  District  may 
be  placed  on  a  leave  of  absence  pursuant  to  the  provisions  of  Section 
168.124,  RSMo  1969,  of  the  Teacher  Tenure  Act,  If  the  school  board  of 
the  St.  Charles  School  District  reasonably  concludes  that  such  action 
is  necessary  due  to  the  financial  condition  of  the  school  district. 

(2)  In  determining  whether  the  schools  of  a  district  must  close  due 
to  lack  of  funds,  a  school  board  must  take  into  consideration  all 
available  income.  Including  any  school  money  received  from  the  State 
of  Missouri.  However,  a  school  board  may  consider  any  fixed  expenses 
it  will  have  after  school  is  closed  in  determining  when  the  available 
funds  of  the  district  have  been  exhausted.  (3)  Section  I63.091,  RSMo 
1969,  provides  the  sole  remedy  available  to  the  state  to  recover  from 
a  school  district  the  excess  amount  of  state  school  money  paid  to 
the  district  in  the  current  year.  Therefore,  if  the  district's  applica 
tlon  for  state  school  money,  report  pursuant  to  Section  163.O8I,  RSMo 
1969,  and  calendar  pursuant  to  Section  I71.03I,  RSMo  1969,  as  filed 
with  the  State  Board  of  Education  all  indicate  that  the  district  is 
qualified  for  state  aid  in  the  current  year,  the  district  will  re¬ 
ceive  its  share  of  state  school  money  in  the  current  year.  In  the 
following  school  year,  the  district's  share  of  state  school  money 
will  be  reduced  by  the  amount  it  received  in  the  current  year  to 
which  it  was  not  entitled.  However,  should  a  school  district  amend 
any  of  these  documents  or  otherwise  officially  notify  the  State  Board 
of  Education  in  the  current  year  that  the  district  is  not  qualified 
under  Section  163. 021,  RSMo  1969,  to  receive  state  school  money,  the 
State  Board  of  Education  would  then  be  obligated  to  adjust  immediately 
the  district's  apportionment  of  school  money. 


OPINION  NO.  501 


September  29,  1970 


Honorable  Arlle  H.  Meyer 
State  Representative 
District  No.  105 
234  Thomas  Street 
St.  Charles,  Pttssourl  63301 

Dear  Representative  Meyer: 

This  official  opinion  is  issued  in  response  to  your  request 
for  the  ruling  of  this  office  on  the  follov/lng  questions: 

"1.  Can  teachers  collect  a  full  year's 
salary  if  the  Board  is  forced  to  close 
school  because  of  lack  of  available  funds 


Honorable  Arlle  H.  Meyer 


”2.  In  the  Attorney  General's  Opinion  No. 

446  stating  that  school  must  open  and  expend 
all  financial  resources,  does  this  Include 
State  aid  if  it  is  known  that  the  district 
cannot  maintain  174  classroom  days  even  with 
State  funds,  and  therefore  would  be  required 
to  pay  back  the  state's  money." 

Although  no  factual  information  was  furnished  this  office 
with  the  opinion  request,  we  have  subsequently  determined  from  you 
that  the  request  pertains  to  the  St.  Charles  School  District.  With 
your  assistance,  we  have  obtained  from  this  district  copies  of  the 
contracts  entered  into  with  the  teachers  of  that  district.  We  have 
been  advised  that  the  teachers  signed  the  contracts  prior  to  May  1, 
1970,  and  that  the  president  of  the  school  board  executed  the  con¬ 
tracts  on  May  1,  1970,  which  is  prior  to  the  effective  date  of  the 
Teacher  Tenure  Act  (July  1,  1970). 

In  answering  your  first  question,  it  is  necessary  to  analyze 
these  contracts  to  determine  if  the  parties  contemplated  what  would 
happen  if  a  financial  crisis  in  the  district  forced  the  closing  of 
school.  Although  these  contracts  were  entered  into  prior  to  the 
effective  date  of  the  Teacher  Tenure  Act,  it  is  apparent  that  the 
parties  thought  they  were  entering  into  agreements  which  would  be 
governed  by  it.  For  instance,  one  contract  form  is  entitled  "Per¬ 
manent  Teacher's  Contract"  and  the  other  is  designated  "Probationary 
Teacher's  Contract."  Prior  to  July  1,  1970,  there  was  no  statutory 
provision  for,  or  definition  of,  "permanent  teacher"  and  "proba¬ 
tionary  teacher."  However,  the  terms  "permanent  teacher"  and  "pro¬ 
bationary  teacher"  are  carefully  defined  in  Section  168.104,  RSMo 
1969,  of  the  Teacher  Tenure  Act  and  these  terms  are  used  through¬ 
out  the  Teacher  Tenure  Act.  In  addition,  the  contract  offered  to 
permanent  teachers  purports  to  employ  the  teacher  for  an  "indefinite 
period."  Under  the  law  governing  teachers'  contracts  in  effect  on 
May  1,  1970,  a  school  board  of  a  six-director  district  was  not  au¬ 
thorized  to  grant  indefinite  contracts  to  teachers.  See  Sections 
168.101  and  168.111,  RSMo  Supp,  1967. 

Furthermore,  in  the  contracts  offered  to  both  permanent  and 
probationary  teachers,  the  provisions  of  the  Teacher  Tenure  Act 
are  Incorporated  by  reference.  In  the  form  of  contract  offered  to 
permanent  teachers,  the  following  language  appears: 

"It  is  agreed  by  the  parties  that  this  contract 
shall  continue  in  force  from  year  to  year,  un¬ 
til  modified  or  terminated  in  accordance  with 
the  provisions  of  The  Missouri  Teacher  Tenure 
Act,  Sections  168.101  to  Sections  I68.II6,  both 
Inclusive,  V.A.M.S.  and  any  amendments  thereto. 
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which  provisions,  together  with  the  published 
Rules  and  Regulations  of  the  Board  of  Education, 
are,  by  reference,  made  part  of  this  agreement." 

The  form  of  contract  offered  to  probationary  teachers  contains 
this  provision: 

"The  provisions  of  the  Missouri  Teacher  Tenure 
Act,  Sections  168.IOI  to  Sections  I68.II6,  both 
inclusive,  V.A.M.S.,  and  any  amendments  thereto, 
together  with  the  published  Rules  and  Regula¬ 
tions  of  the  Board  of  Education,  are,  by  refer¬ 
ence,  made  part  of  this  agreement." 

In  both  contracts,  the  reference  is  to  the  "Missouri  Teacher 
Tenure  Act,  Section  168.IOI  to  Section  I68.II6,  both  inclusive, 

V. A.M. S. "  This  language  is  potentially  misleading  and  ambiguous. 

If  taken  literally,  only  those  provisions  numbered  168.101  through 
168.116  in  Vernon's  Annotated  Missouri  Statutes,  including  the  1969- 
70  Cummulatlve  Annual  Pocket  Part,  would  be  Incorporated  into  the 
contract.  The  Teacher  Tenure  Act  in  its  entirety  begins  at  Section 
168.102  and  concludes  with  Section  I68.130.  See  Section  168.102, 

RSMo  1969.  In  both  contracts  this  would  mean  that  crucial  provi¬ 
sions  of  the  Teacher  Tenure  Act  were  omitted.  For  example,  in  the 
permanent  teachers'  contracts,  the  procedure  for  a  termination  hear¬ 
ing  contained  in  Section  I68.II8,  and  the  provision  for  appeal  from 
the  board's  decision  in  a  termination  hearing  provided  in  Section 
168.120  would  not  be  Included.  For  probationary  teachers,  a  literal 
reading  of  the  contract  would  mean  that  the  only  provision  of  the 
Teacher  Tenure  Act  pertaining  exclusively  to  them,  Section  168.126, 
would  be  omitted  from  their  contracts.  We  believe  the  parties  in¬ 
tended  to  incorporate  all  provisions  of  the  Teacher  Tenure  Act  into 
their  agreement  and  that  the  confusion  arose  because  the  Revlsor  of 
Statutes  renumbered  the  original  sections  of  the  Teacher  Tenure  Act. 
House  Bill  No.  120,  Laws  1969,  the  Teacher  Tenure  Act,  contained 
Sections  168.101  through  I68.II6.  See  Vernon's  Legislative  Ser¬ 
vice,  supplementing  V. A.M. S. ,  pp .  454-^159  (Mo.  3,  I969).  However, 
the  Revlsor  of  Statutes  altered  the  numbering  of  these  sections  so 
that  the  Teacher  Tenure  Act,  as  it  appeared  in  the  1969-70  Cummu¬ 
latlve  Annual  Pocket  Part  to  V.A.M.S.,  and  in  Missouri  Revised 
Statutes,  1969,  begins  with  Section  168.102  and  ends  ivith  Section 
168.130.  Therefore,  we  conclude  that  the  parties  to  both  the  per¬ 
manent  and  probationary  teachers'  contracts  Intended  to  make  all 
of  the  provisions  of  the  Teacher  Tenure  Act  a  part  of  the  agreements. 
To  conclude  that  the  parties  Intended  to  Incorporate  only  Irrationally 
selected  sections  of  the  Teacher  Tenure  Act  would  not  be  a  reasonable 
interpretation  of  the  agreements. 
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Having  concluded  that  the  parties  intended  to  incorporate  into 
their  agreement  all  the  provisions  of  the  Missouri  Teacher  Tenure 
Act,  we  must  now  determine  whether,  under  the  Missouri  Teacher 
Tenure  Act,  a  school  district  must  pay  teachers  a  full  year’s  sal¬ 
ary  if  the  board  is  forced  to  close  school  due  to  the  financial  con¬ 
dition  of  the  district.  Section  168.12^,  RSMo  1969,  part  of  the 
Missouri  Teacher  Tenure  Act,  provides  as  follows: 

"Board  to  place  on  leave,  provisions  governing. — 

The  board  of  education  of  a  school  district  may 
place  on  leave  of  absence  as  many  teachers  as 
may  be  necessary  because  of  a  decrease  in  pupil 
enrollment,  school  district  reorganization  or 
the  financial  condition  of  the  school  district. 

In  placing  teachers  on  leave,  the  board  of  edu¬ 
cation  shall  be  governed  by  the  following  pro¬ 
visions  : 

"(1)  No  permanent  teacher  shall  be  placed  on 
leave  of  absence  while  probationary  teachers 
are  retained  in  positions  for  which  a  permanent 
teacher  is  qualified; 

"(2)  Permanent  teachers  shall  be  retained  on 
the  basis  of  merit  within  the  field  of  spe¬ 
cialization; 

"(3)  Permanent  teachers  shall  be  reinstated  to 
the  positions  from  which  they  have  been  given 
leaves  of  absence,  or  if  not  available,  to 
positions  requiring  like  tranlng  and  exper¬ 
ience,  or  to  other  positions  in  the  school 
system  for  v^hlch  they  are  qualified  by  train¬ 
ing  and  experience; 

"(^)  No  appointment  of  new  teachers  shall  be 
made  while  there  are  available  permanent  teach¬ 
ers  on  unrequested  leave  of  absence  who  are 
properly  qualified  to  fill  such  vacancies; 

"(5)  A  teacher  placed  on  leave  of  absence  may 
engage  in  teaching  or  another  occupation  during 
the  period  of  such  leave; 

"(6)  The  leave  of  absence  shall  not  impair  the 
tenure  of  a  teacher; 

"(7)  The  leave  of  absence  shall  continue  for  a 
period  of  not  more  than  three  years  unless  ex¬ 
tended  by  the  board."  (Emphasis  supplied) 
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By  this  section,  the  Missouri  legislature  has  granted  to  the 
board  of  education  of  a  school  district  the  authority  to  place 
teachers  on  leaves  of  absence  when  the  board  reasonably  believes 
that  the  financial  condition  of  the  district  requires  such  action. 
Consistent  with  other  provisions  of  the  Teacher  Tenure  Act,  the 
subparagraphs  of  Section  168.12^1  are  designed  to  assure  permanent 
teachers  that  a  leave  of  absence  under  this  section  will  not  Impair 
their  tenure.  A  leave  of  absence  granted  pursuant  to  this  section 
would  be  without  pay.  It  would  not  be  a  reasonable  Interpretation 
of  the  statute  to  say  that  a  district  which  Is  authorized  to  give 
teachers  leaves  of  absence  due  to  the  financial  condition  of  the 
district  would  then  have  to  continue  to  pay  the  teachers.  This 
would  in  no  way  alleviate  the  strained  financial  condition  of  a 
district  which  Is  a  prerequisite  to  granting  teachers  leaves  of 
absence  under  Section  168.12^1.  In  State  ex  rel.  McGaughey  v.  Gray st on, 
3^9  Mo.  700,  163  S.W.2d  335  (En  Banc  19^12),  the  Missouri  Supreme 
Court  had  occasion  to  explain  the  meaning  of  "leave  of  absence"  in 
the  fallowing  way: 

"...  The  common  meaning  of  the  term  signifies 
temporary  absence  from  duty  with  an  intention 
to  return,  during  which  time  remuneration  is 
suspended.  .  .  ."  W.  at  3^1* 

Therefore,  we  conclude  that  (1)  the  St.  Charles  School  District 
and  both  the  permanent  and  probationary  teachers  of  the  district 
Intended  to  Include  all  the  provisions  of  the  Teacher  Tenure  Act 
in  the  contracts  executed  by  the  board  on  May  1,  1970,  and  (2)  the 
St.  Charles  School  Board,  pursuant  to  the  authority  granted  it  by 
Section  168.12^  of  the  Teacher  Tenure  Act,  may  place  on  leave  of 
absence  as  many  teachers  as  It  reasonably  believes  necessary  be¬ 
cause  of  the  financial  condition  of  the  school  district.  Should, 
as  your  question  assumed,  It  become  necessary  that  the  school  board 
close  school  because  of  lack  of  available  funds,  the  school  board 
may  grant  any  or  all  teachers  a  leave  of  absence  pursuant  to  Sec¬ 
tion  168.12^1. 

In  the  event  the  parties  to  these  contracts  intended  to  in¬ 
corporate  certain  provisions  of  the  Teacher  Tenure  Act  but  not  Sec¬ 
tions  168.118  through  168.130,  would  the  board  be  responsible  for 
paying  teachers  the  full  amount  of  their  contract  even  If  the  board 
was  forced  to  close  school  because  of  lack  of  funds? 

Article  VI,  Section  26(a),  Missouri  Constitution,  19^5,  pro¬ 
vides: 


"No  county,  city,  Incorporated  town  or  village, 
school  district  or  other  political  corporation 
or  subdivision  of  the  state  shall  become  Indebted 
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in  an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year  plus  any  un¬ 
encumbered  balances  from  previous  years,  except 
as  otherwise  provided  in  this  Constitution.'' 

This  provision  of  the  Missouri  Constitution  is  self-enforcing  and 
limits  the  power  of  a  school  district  to  become  indebted  in  an 
amount  exceeding  its  revenue  for  the  calendar  year.  Hawkins  v. 

Cox,  334  Mo.  64b,  66  S.W.2d  539  (1933);  Clarence  Special  School 
^t.  V.  School  Dlst.  No.  67,  34l  Mo.  107  "S.W.2d  5,  7  (1937). 

If  a  school  district  Incurs  a  debt  as  the  result  of  a  voluntary 
contract,  the  obligation  is  void  if  beyond  the  revenue  actually 
provided  for  that  year.  Linn  Consol.  High  School  Dlst.  v.  Pointer's 
Creek  Public  School  Dlst.,  396  Mo.  79b,  203  S.W.~2d  721,  724  (1947). 

Whether  Section  26(a)  has  been  violated  is  determined  by  the 
financial  situation  of  the  school  district  at  the  time  a  debt  is 
contracted  or  created.  Pullum  y.  Consol.  School  Dlst.  No.  5,  357 
Mo.  858,  211  S.W.2d  30,  (1948) .  The  execution  of  a  teacher's 

contract  does  not  create  a  debt  for  the  purposes  of  Section  26(a) 
because  such  a  contract  is  wholly  executory  until  the  teacher  per¬ 
forms  his  services.  The  Supreme  Court  of  Missouri  discussed  when 
a  teacher's  contract  creates  a  debt  for  the  purposes  of  Article  X, 
Section  12,  Missouri  Constitution,  1875  (Article  VI,  Section  26(a), 
Missouri  Constitution,  1945)  in  Tate  v.  School  Dlst.  No.  11  of 
Gentry  County,  324  Mo.  477,  23  S .  W.  2(1  1013 ,  1023  ( 1930 ) : 

".  .  .  It  is  clear  to  our  minds  that  such  con¬ 
tract  is  wholly  executory,  and  that  the  pecuniary 
liability  of  the  defendant  school  district 
thereunder  is  contingent  upon  the  rendition 
of  such,  personal  services  by  plaintiff.  If, 
and  as,  such  personal  services  are  properly 
rendered  by  plaintiff  from  month  to  month, 
during  the  term  of  the  contract,  the  school 
district  becomes  Indebted  to  plaintiff  for  the 
personal  services  actually  rendered  by  plain¬ 
tiff.  In  the  event  of  the  death  or  disability 
of  plaintiff,  either  before  or  during  the  term 
of  the  employment,  the  contract  is  terminated 
and  discharged.  'Contracts  to  perform  personal 
acts  are  considered  as  made  on  the  implied  con¬ 
dition  that  the  party  shall  be  alive  and  shall 
be  capable  of  performing  the  contract,  so  that 
death  or  disability  will  operate  as  a  discharge.' 

13  C.  J.  644,  and  cases  there  cited.  Thus  the 
contract  here  in  controversy  might  never  be 
performed  by  plaintiff  [teacher];  in  which  event, 
of  course,  there  is  no  pecuniary  liability  of 
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the  school  district,  and  consequently  no  debt 
on  Its  part.  That  such  contract  of  employment 
Is  wholly  executory  and  contingent  Is  clearly 
recognized  by  the  school  statute  (section 
11138,  R.  S.  1919 )j  which  provides  that,  'should 
the  schoolhouse  [which  the  teacher  Is  employed 
to  teach]  be  destroyed,  the  contract  becomes 
void. '  We  are  constrained  to  the  view  that 
the  mere  execution  of  the  contract  of  employ¬ 
ment  did  not  create  a  debt  of  the  defendant 
school  district  on  December  I8,  192^,  within 
the  meaning  or  Intent  of  section  12,  art.  10, 
of  the  Constitution,  and  that  the  defendant 
school  district  did  not  become  Indebted  to 
plaintiff,  under  the  terms  of  the  contract  of 
employment,  until  the  time  for  the  performance 
of  such  contract  had  expired." 

Furthermore,  In  Pullum  v.  Consol.  School  Dlst.  No.  5,  supra , 
the  court  concluded: 

.  .  In  examining  a  question  vrhether  a  debt 
for  a  teacher's  services  Is  In  violation  of 
constitutional  limitations  on  a  school  dis¬ 
trict's  Indebtedness,  the  debt  Is  considered 
as  contracted  or  created  when  the  teacher's 
services  are  performed.  Tate  v.  School  Dlst. 

No.  11  of  Gentry  County,  supra." 

With  reference  to  your  Inquiry,  the  St.  Charles  School  Dis¬ 
trict  would  become  Indebted  to  Its  teachers  only  when  the  teachers 
perform  their  services  under  the  contracts.  However,  the  district 
Is  prohibited  by  Article  VI,  Section  26(a)  from  Incurring  any  debt 
In  excess  of  the  revenue  provided  for  that  calendar  year.  There¬ 
fore,  the  school  board  would  not  be  authorized  to  permit  teachers 
to  perform  services  under  their  contracts  and  thereby  become  In¬ 
debted  to  them  when  the  available  funds  of  the  district  have  been 
exhausted.  [This  conclusion  Is  based  on  the  assumption  that  the 
school  board  has  fully  performed  Its  duties  under  the  contracts 
and  applicable  statutes  except  that  It  Is  unable  to  keep  school 
open  due  to  a  lack  of  available  funds.  See  Dye  v.  School  Dlst.  No. 
32,  355  Mo.  231,  195  S.W.2d  87^  (En  Banc  194^7Ti 

Your  second  Inquiry  Involves  tv/o  questions: 

1.  Must  a  school  district  expend  any  financial  aid  It  receive 
from  the  state  before  It  Is  authorized  to  close  school  because  all 
financial  resources  have  been  exhausted? 
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2.  If  the  district  expends  all  of  its  financial  resources  in 
the  1970-71  school  year  and  does  not  operate  its  schools  for  l80 
days  Including  legal  school  holidays,  must  the  school  district  pay 
back  all  state  moneys  received  in  the  1970-71  school  year? 

In  Opinion  No.  dated  September  4,  1970,  to  the  Honorable 

Harold  J.  Esser,  we  concluded  in  part  as  follows: 

"(3)  If  all  available  funds  are  insufficient 
to  provide  for  a  full  nine  month  term,  the 
school  board  may  refuse  to  open  the  schools 
within  its  district  if  it  has  arranged  for  all 
pupils  within  the  district  to  be  educated  in 
another  district.  If  such  arrangements  are 
not  or  cannot  be  made,  then  the  school  board 
must  open  and  operate  its  schools  until  all 
financial  resources  are  exhausted.  When  all 
financial  resources  have  been  exhausted,  the 
school  board  is  authorized  to  close  its  schools," 

Pursuant  to  the  foregoing,  the  school  board  of  any  six-director 
district  in  the  state  may  close  school  vihen  it  reasonably  deter¬ 
mines  that  all  of  its  available  financial  resources  have  been  ex¬ 
hausted.  The  available  financial  resources  may  be  exhausted  prior 
to  the  expenditure  of  the  last  penny  in  the  account  of  the  district. 
Whether  school  must  be  closed  due  to  lack  of  funds  is  a  decision 
which  has  been  entrusted  by  the  Missouri  Constitution  and  statutes 
to  the  reasonable  discretion  of  the  school  board  of  a  district.  In 
reaching  this  decision  a  board  might  take  into  consideration  the 
amount  of  money  required  to  provide  for  certain  fixed  expenses  of 
the  district  such  as  maintenance  and  security  of  the  district’s 
buildings  and  other  property,  insurance  premiums,  debt  service,  etc. 
However,  in  reaching  this  decision  we  believe  a  school  board  is  ob¬ 
ligated  to  consider  as  available  income  all  financial  resources 
available  to  it  including  any  amounts  received  from  the  State  of 
Missouri.  See  Section  163.031(9),  RSMo  1969. 

To  qualify  for  state  financial  aid,  a  school  district  must 
comply  with  Section  163.021,  RSMo  1969: 

"Eligibility  for  state  aid — requirements. — 

A  school  district  shall  receive  state  aid  for 
its  educational  program  only  if  it : 

"(1)  Operates  its  schools  for  a  minimum  of  one 
hundred  eighty  days  Including  legal  school  holi¬ 
days  as  defined  in  section  171.051,  RSMo,  and 
days  when  the  school  is  dismissed  by  order  of 
the  board  to  permit  teachers  to  attend  teachers' 
meetings ; 
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"(2)  Maintains  adequate  and  accurate  records 
of  attendance,  personnel  and  finances,  as  re¬ 
quired  by  the  state  board  of  education,  which 
shall  Include  the  preparation  of  a  financial 
statement  which  shall  be  submitted  to  the 
state  board  of  education  the  same  as  required 
by  the  provisions  of  section  I65.III,  RSMo, 
for  six-director  elementary  and  high  school 
districts; 

"(3)  Levies  a  property  tax  of  not  less  than 
one  dollar  for  current  school  purposes  on  each 
one  hundred  dollars  assessed  valuation  of  the 
dlstlrct ; 

"(4)  Computes  average  daily  attendance  as  de¬ 
fined  in  subdivision  (1)  of  section  I63.OII. 

Whenever  there  has  existed  within  the  state  an 
Infectious  disease,  contagion,  epidemic,  plague 
or  similar  condition  whereby  the  school  atten¬ 
dance  is  substantially  reduced  for  an  extended 
period  In  any  school  year,  the  apportionment  of 
school  funds  and  all  other  distribution  of  school 
moneys  shall  be  made  on  the  basis  of  the  school 
year  next  preceding  the  year  In  which  such  con¬ 
dition  existed." 

Also,  the  school  board  of  each  district  must  prepare  each, 
year  a  calendar  for  the  school  term  providing  for  a  minimum  of 
174  days  of  actual  pupil  attendance.  Section  171.031,  RSMo  I969, 
states: 


"Each  school  board  shall  prepare  annually  a 
calendar  for  the  school  term,  specifying  the 
opening  date  and  providing  a  minimum  term  of 
at  least  nine  months  or  one  hundred  seventy- 
four  days  of  actual  pupil  attendance.  The 
term  may  be  extended  to  ten  months  when  the 
resources  of  the  school  funds  Justify  the 
extension." 

The  regulations  of  the  State  Board  of  Education  require. each 
district  in  the  state  to  file  Its  annual  school  calendar  prior  to 
October  15  of  each  year  as  part  of  the  district’s  Application  for 
Classification.  See  Section  I61.092,  RSMo  I969. 

The  amount  of  state  aid  each  district  receives  Is  based  on  an 
Application  for  State  School  Money,  Pupil  and  Personnel  Data  and  on 
a  Report  of  Secretary  of  Board  to  County  Superintendent  and  State 
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Board  of  Education  filed  with  the  State  Board  of  Education  pursuant 

to  Section.!  163. 08l  x^ihlch  provides  as  follows: 

"Distribution  of  state  aid — clerk’s  reports — 
penalty — duties  of  county  superintendents*  state 
board  and  county  treasurers. — 1.  Between  June 
fifteenth  and  June  thirtieth  each  year  the  clerk 
of  each  school  district  shall  make  a  report  to 
the  county  superintendent  of  schools  which  shall 
contain  all  necessary  data  for  calculating  the 
amounts  of  state  support  which  each  district  is 
to  receive  for  the  following  school  year.  The 
report  shall  be  sworn  to  before  a  notary  pub¬ 
lic  or  the  county  clerk.  After  the  reports  are 
properly  made ,  the  county  superintendent  shall 
verify,  summarize  and  forward  them  to  the  state 
board  of  education  with  comments  on  or  before 
July  fifteenth.  Any  district  clerk,  superin¬ 
tendent  or  teacher  who  knowingly  furnishes  any 
false  information  In  the  reports,  or  neglects 
or  refuses  to  make  the  reports  is  guilty  of 
a  misdemeanor  and  shall  be  punished  by  a  fine 
of  not  more  than  five  hundred  dollars  or  im¬ 
prisonment  in  the  county  Jail  for  not  more  them 
six  months  or  by  both  such  fine  and  imprisonment. 

”2.  The  state  board  of  education  upon  receipt 
of  the  county  superintendent's  report  shall 
calculate  the  amount  which  each  school  district 
Is  to  receive  and  on  or  before  September  fif¬ 
teenth  of  each  year  shall  distribute  all  moneys 
available  August  thirty-first  to  the  several 
districts.  Additional  distribution  of  all 
moneys  available  November  thirtieth  and  February 
twenty-eighth  shall  be  made  on  or  before  De¬ 
cember  fifteenth  and  March  fifteenth  of  each 
school  year.  The  state  board  of  education 
shall  certify  the  amounts  so  apportioned  to  the 
comptroller  for  his  approval  and  warrants 
shall  be  issued  payable  to  the  several  counties 
and  forviarded  to  them.  The  county  treasurer 
Immediately  upon  receiving  the  money  shall 
distribute  and  credit  to  the  various  school 
districts  in  the  county  the  amounts  due  each 
district  as  apportioned  and  reported  to  the 
county  treasurer  and  county  clerk  by  the  state 
board  of  education." 

!  If  the  application,  report  and  calendar  filed  by  a  district 

I  pursuant  to  Sections  I63.O81  and  171- 03I  indicate  that  the  district 
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qualifies  for  state  aid,  we  believe  that  the  State  Board  of  Educa¬ 
tion  Is  required  to  distribute  to  this  district  Its  share  of  state 
school  money  for  that  school  year.  In  State  ex  rel.  Randolph  County 
V.  Evans ,  240  Mo.  95j  1^5  S.W.  40  (Mo.  1912),  the  county  sought  a 
court  order  compelling  the  State  Superintendent  of  Schools  to  ap¬ 
portion  to  the  county  the  full  sum  of  state  aid  due  It.  The  State 
Superintendent  contended  that  the  school  district  in  question  had 
filed  fraudulent  pupil  enumerations  for  the  current  and  past  years 
and  that  it  was  his  duty  to  withhold  from  the  current  year  sufficient 
moneys  to  rectify  these  frauds.  The  Court  pointed  out  that  school 
enumerations  are  the  responsibility  of  school  boards  and  that  there 
is  a  presumption  that  the  acts  of  a  body  entrusted  by  law  with  the 
performance  of  a  duty  which,  on  their  face,  are  regularly  taken  are 
not  subject  to  collateral  attack.  M.  at  42. 

"If  these  enumerations  are  fraudulent,  no 
doubt  they  could  be  attacked  and  corrected  in 
a  proper  action;  but,  so  long  as  they  exist, 
the  State  Superintendent  cannot  reach  them  in 
this  collateral  proceeding.  Until  they  are 
corrected  in  a  proper  proceeding,  he  must  take 
them  as  a  basis  for  a  proper  distribution  of 
the  school  money.  This  view,  of  course,  dis¬ 
poses  of  the  enumerations  for  all  the  years, 
and  In  effect  disposes  of  the  case;  but  there 
are  other  matters  urged  by  the  motion  to  strike 
out  which  we  prefer  to  discuss,  and  these  we 
take  next. 

"2.  But,  to  my  mind,  there  is  another  reason 
why  the  contention  of  respondent,  Evans,  can¬ 
not  be  sustained.  His  duties  as  to  the  dis¬ 
tribution  of  school  funds  are  purely  ministerial. 

No  statute  authorizes  the  State  Superintendent 
to  revise  and  correct  enumerations  on  the  ground 
of  fraud.  Such  officer  has  been  furnished  with 
no  legal  machinery  by  which  he  can  hold  or  have 
a  hearing  and  adjudge  the  fact  of  fraud  or  no 
fraud  In  enumeration  returns.  He  Is  not  em¬ 
powered  to  bring  the  Interested  parties  before 
him.  In  fact,  the  law  makes  no  provision  for 
him  to  make  an  Investigation  of  the  question 
of  fraud.  As  indicated  in  the  previous  para¬ 
graph,  I  have  no  doubt  that  In  a  proper  pro¬ 
ceeding  before  a  proper  tribunal,  with  the 
proper  parties  before  such  tribunal,  fradu- 
lent  enumeration  lists  may  be  purged  of  fraud; 
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but  the  State  Superintendent  has  not  been  con¬ 
stituted  such  a  tribunal  by  lav;.  Mor  can  this 
court  try  the  Issue  of  such  fraud  In  this  col¬ 
lateral  proceeding.  It  may  be  that  the  Leg¬ 
islature  could  Invest  the  State  Superintendent 
with  powers  In  this  regard;  but  up  to  this 
time  it  has  not  seen  fit  so  to  do.  The  Leg¬ 
islature,  no  doubt,  thought  that  It  had  suf¬ 
ficiently  hedged  these  enumerations  from  fraud 
by  the  criminal  proceedings  v;hlch  It  authorized 
and  mentioned  above."  (M.  at 

However,  the  State  Board  of  Education  Is  obligated  to  reduce  a 
district's  apportionment  In  the  next  school  year  by  the  amount  of 
any  state  aid  It  Improperly  received  In  the  current  year.  Section 
163.091  provides  as  follows: 

"Correction  of  errors  In  apportionment  of 
state  aid. — The  state  board  of  education 
may  correct  any  error  made  In  the  apportion¬ 
ment  of  the  state  school  moneys  fund  among 
the  various  counties  of  this  state  out  of  the 
state  school  moneys  fund  of  the  year  next 
following  the  date  when  the  mistake  was  made. 

The  state  board  of  education  shall  certify  the 
amount  set  apart  to  any  county  for  the  pur¬ 
pose  of  correcting  any  error  to  the  comptroller 
and  to  the  county  treasurer,  and  the  comptrol¬ 
ler  shall  certify  the  amount  so  apportioned 
for  proper  payment,  and  the  county  treasurer 
shall  distribute  and  credit  the  funds  to  the 
various  districts  In  the  county  as  the  funds 
of  the  year  In  which  the  error  occurred.  If 
any  district  has  received  funds  In  excess  of 
the  amount  to  which  It  was  entitled.  Its  ap¬ 
portionment  for  the  next  succeeding  year  shall 
be  reduced  accordingly."  (Emphasis  supplied) 

This  statute  provides  the  sole  remedy  available  to  the  state 
to  recover  from  a  school  district  an  excess  amount  of  state  school 
money  paid  to  the  district  In  the  current  year.  Therefore,  If  the 
district's  application  for  state  school  money,  report  pursuant  to 
Section  163.081  and  calendar  pursuant  to  Section  I71.031  all  Indi¬ 
cate  that  the  district  Is  qualified  for  state  aid  In  the  current 
year,  the  district  will  receive  Its  share  of  the  state  school  money 
In  the  current  year.  In  the  following  school  year,  the  district's 
share  of  state  school  money  will  be  reduced  by  the  amount  It  re¬ 
ceived  In  the  current  year  to  which  It  was  not  entitled.  However, 
should  a  school  district  amend  any  of  these  documents  or  otherwise 
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officially  notify  the  State  Board  of  Education  that  the  district 
is  not  qualified  under  Section  I63.02I  to  receive  state  school 
money,  the  State  Board  of  Education  would  then  be  obligated  to  ad¬ 
just  Immediately  the  district's  apportionment  of  school  money.  See 

Section  163.031. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  under  the 
factual  circumstances  set  forth  In  this  opinion: 

(1)  Some  or  all  of  the  teachers  of  the  St.  Charles  School  Dis¬ 
trict  may  be  placed  on  a  leave  of  absence  pursuant  to  the  provisions 
of  Section  168.124,  RSMo  1969 j  of  the  Teacher  Tenure  Act,  if  the 
school  board  of  the  St.  Charles  School  District  reasonably  con¬ 
cludes  that  such  action  is  necessary  due  to  the  financial  condition 
of  the  school  district. 

(2)  In  determining  whether  the  schools  of  a  district  must  close 
due  to  lack  of  funds,  a  school  board  must  take  into  consideration 
all  available  income,  including  any  school  money  received  from  the 
State  of  Missouri.  However,  a  school  board  may  consider  any  fixed 
expenses  it  will  have  after  school  is  closed  in  determining  when  the 
available  funds  of  the  district  have  been  exhausted. 

(3)  Section  I63.09I,  RSMo  1969,  provides  the  sole  remedy  avail¬ 
able  to  the  state  to  recover  from  a  school  district  the  excess 
amount  of  state  school  money  paid  to  the  district  in  the  current 
year.  Therefore,  if  the  district's  application  for  state  school 
money,  report  pursuant  to  Section  I63.O8I,  RSMo  1969,  and  calendar 
pursuant  to  Section  171.O31,  RSMo  1969,  as  filed  with  the  State 
Board  of  Education  all  indicate  that  the  district  is  qualified  for 
state  aid  in  the  current  year,  the  district  will  receive  its  share 
of  state  school  money  in  the  current  year.  In  the  following  school 
year,  the  district's  share  of  state  school  money  will  be  reduced  by 
the  amount  it  received  in  the  current  year  to  which  it  was  not  en¬ 
titled.  However,  should  a  school  district  amend  any  of  these  docu¬ 
ments  or  otherwise  officially  notify  the  State  Board  of  Education 

in  the  current  year  that  the  district  is  not  qualified  under  Section 
163.021,  RSMo  1969,  to  receive  state  school  money,  the  State  Board 
of  Education  would  then  be  obligated  to  adjust  immediately  the  dis¬ 
trict's  apportionment  of  school  money. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


Attorney  General 


AIRPORTS:  The  City  of  St.  Louis  may  not  issue 

REVENUE  BONDS:  and  sell  revenue  bonds,  and  use  the 

COOPERATIVE  AGREEMENTS:  proceeds  therefrom  for  the  purpose 

CITIES,  TOWNS  &  VILLAGES:  of  purchasinp-.  constructinpr,  ex¬ 

tending:  or  improvinf;  an  airport  to 
be  Jointly  ov;ned  by  the  City  of  St.  Louis  and  the  State  of  Illinois. 
The  City  of  St.  Louis,  by  ordinance,  may  use  peneral  tax  revenues 
for  such  purpose.  The  City  of  St.  Louis  may  not  contribute  its 
general  tax  revenues  to  the  construction  and  operation  of  an  air¬ 
port  of  which  it  is  not  a  Joint  owner.  The  consent  of  the  Congress 
of  the  United  States,  if  required,  has  been  given  to  the  proposed 
airport  to  be  Jointly  owned  by  the  City  of  St.  Louis  and  the  State 
of  Illinois. 


December  l6,  1970 


OPINION  NO.  504 


Honorable  Robert  A.  Young 
State  Senator 
District  No.  24 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 


FILED 


Dear  Senator  Young: 

You  have  requested  an  opinion  on  several  questions,  which 
pertain  to  the  proposed  airport  to  be  built  and  owned  by  the  City 
of  St.  Louis  and  the  State  of  Illinois. 


You  first  inquire  if  the  City  of  St.  Louis  can  spend  revenue 
bond  monies  or  tax  monies  for  this  airport. 

Article  VI,  Section  27,  Constitution  of  Missouri  provides: 

"Any  city  or  incorporated  town  or  village  in 
this  state,  by  vote  of  four-sevenths  of  the 
qualified  electors  thereof  voting  thereon,  may 
issue  and  sell  its  negotiable  Interest  bearing 
revenue  bonds  for  the  purpose  of  paying  all  or 
part  of  the  cost  of  purchasing,  constructing, 
extending  or  improving  any  of 'the  following: 

(1)  revenue  producing  water,  gas  or  electric 
light  works,  heating  or  poiver  plants;  (2) 
plants  to  be  leased  or  otherv/ise  disposed  of 
pursuant  to  law  to  private  persons  or  corpora¬ 
tions  for  manufacturing  and  Industrial  develop¬ 
ment  purposes,  including  the  real  estate, 
buildings,  fixtures  and  machinery;  or  (3)  air¬ 
ports;  to  be  owned  exclusively  by  the  munici¬ 
pality,  the  cost  of  operation  and  maintenance 


Honorable  Robert  A.  Young 


and  the  principal  and  Interest  of  the  bonds  to 
be  payable  solely  from  the  revenues  derived  by 
the  municipality  from  the  operation  of  the 
utility  or  the  lease  of  the  plant." 

Section  305.200,  RSMo  1969,  provides  in  material  part: 

"1.  Any  county,  city  or  city  under  special 
charter  shall  have  the  pov;er  to  acquire  by 
purchase,  property  for  an  airport  or  landing 
field  or  addition  thereto,  .  .  . 

»  *  * 

"3.  The  purchase  price  .  .  .  for  an  airport 
or  a  landing  field  or  any  addition  thereto  may 
be  paid  for  wholly  or  in  part  from  the  proceeds 
of  the  sale  of  bonds  of  such  county ,  city  or 
city  under  special  charter  as  the  governmental 
or  legislative  body  of  such  county,  city  or 
city  under  special  charter  shall  determine, 
subject,  however,  to  the  adoption  of  a  pro¬ 
position  therefor  at  any  election  to  be  held 
in  such  county,  city  or  city  under  special 
charter  for  such  purpose;  also  to  permit  said 
municipality  or  municipalities  mentioned  in 
this  section  to  issue  revenue  bonds  for  said 
above  mentioned  purpose  on  authority  of  the 
governing  body  of  said  municipality;  provided, 
that  no  airport  or  landing  field  shall  be  es¬ 
tablished  or  located  in  any  county,  city  or 
city  under  special  charter  in  violation  of  any 
plan  or  master  airport  plan  or  zoning  regula¬ 
tion  restricting  the  location  of  an  airport 
or  landing  field  adopted  by  the  planning  com¬ 
mission  of  any  such  county,  city  or  city  under 
special  charter." 

The  Charter  of  the  City  of  St.  Louis  authorizes  it  to  issue 
and  sell  revenue  bonds  "For  the  acquiring  of  land"  and  "for  the 
purchase,  construction,  reconstruction  or  extension  of  .  .  .  termi¬ 
nals,  ..."  (Article  XVII,  §1,  Charter  of  St.  Louis). 

That  portion  of  Article  VI,  Section  27,  Constitution  of  Mis¬ 
souri  relating  to  airports  is  self-executing  (i.e.,  requires  no 
enabling  legislation)  (Petition  of  Monroe  City,  359  S.W.2d  706, 
710-711  (Mo.  banc  1962)). 
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Honorable  Robert  A.  YounK 


"...  Legislation  may  be  enacted  to  Implement 
and  facilitate  the  operation  of  a  constitutional 
provision  without  impairing  those  parts  which  are 
self-executing,  but  all  such  legislation  must 
be  subordinate  to  the  constitutional  provision 
and  in  furtherance  of  its  purposes  and  must  not 
tend  to  narrow  or  embarrass  it.  .  .  ."  (Wring  v. 

City  of  Jefferson,  ^13  S.W.2d  292,  301  (Mo.  banc 
1967)) 

The  Supreme  Court  has  ruled  that  Article  VI,  Section  27,  Con¬ 
stitution  of  19^5,  is  not  a  limitation  upon  the  power  of  the  legis¬ 
lature  with  regard  to  municipal  revenue  bonds  to  finance  projects 
not  mentioned  in  the  Constitution.  City  of  Maryville  v.  Cushman, 

2^9  S.W.2d  3^7  (Mo.  banc  1952);  Kansas  City  v.  Fishman,  2^1  S.W.2d 
377  (Mo.  1951).  However,  the  court  has  also  stated  that  the  powers 
of  the  legislature  are  limited  as  to  revenue  bonds  for  those  pro¬ 
jects  mentioned  in  Article  VI,  Section  27,  Constitution  of  Missouri. 

"Our  conclusion  is  that  Section  27,  Article  VI 
of  the  Constitution  has  no  aopllcatlon  to  the 
bonds  in  this  case.  It  is  a  fundamental  prin¬ 
ciple  of  constitutional  law  that  a  State  Con¬ 
stitution  is  not  a  grant  of  power  as  is  the 
Constitution  of  the  United  States  but,  as  to 
legislative  power,  it  is  only  a  limitation; 
and,  therefore,  except  for  the  limitations 
imposed  thereby,  the  power  of  the  State  Legis¬ 
lature  is  unlimited  and  practically  absolute. 

(citations  omitted).  Thus  this  constitutional 
provision  prohibits  the  Legislature  from  au¬ 
thorizing  revenue  bonds,  for  the  purpose  of 
paying  for  municipally  owned  water,  gas  or 
electric  light  works,  heating  or  power  plants 
or  airports,  which  are  not  approved  by  vote  of 
four-sevenths  of  the  qualified  electors.  How¬ 
ever,  we  agree  with  appellant  that  the  proposed 
parking  facility  is  not  such  a  utility  as  con¬ 
templated  by  this  constitutional  provision;  and, 
therefore,  the  Legislature  has  complete  autho¬ 
rity  to  authorize  revenue  bonds  issued  for  that 
purpose.  ..."  (Kansas  City  v.  Fishman,  2^1 
S.W.2d  377,  379  (Mo.  1951) 

If  the  legislature  could  not  reduce  the  percentage  of  voters 
required  to  approve  municipal  revenue  bonds  for  airport  construction, 
we  believe  it  must  likewise  follow  that  the  legislature  cannot  alter 
the  constitutional  requirement  that  the  airport  be  exclusively  owned 
by  the  municipality  issuing  the  bonds. 
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Honorable  Robert  A.  Young 


"If  a  constitutional  provision  is  self-enforcing 
.  .  .  it  necessarily  follows  that  a  statute  is 
unconstitutional  vjhlch  is  more  restrictive  than 
a  self-enforcing  constitutional  provision." 

(Vanlandingham  v.  Reorganized  School  Dist.  R-IV, 

2^13  S.W.2d  107,  110  (Mo.  1951)) 

Since  the  Constitution  conditions  the  use  of  municipal  reve¬ 
nue  bonds  for  airports  upon  the  exclusive  ownership  of  the  airport 
by  the  municipality,  it  is  our  opinion  that  Section  305-200(3), 

RSMo,  if  such  section  were  held  to  authorize  less  than  exclusive 
ownership  by  the  municipality  issuing  the  revenue  bonds,  would  be 
unconstitutional  and  that  the  City  of  St.  Louis  cannot  use  monies 
derived  through  the  sale  of  revenue  bonds  to  construct  an  airport 
it  does  not  exclusively  own. 

However,  we  see  no  constitutional  inhibitions  upon  the  use  by 
the  City  of  St.  Louis  of  tax  monies  to  construct  this  Jointly 
owned  airport.  Taxes  may  be  collected  and  used  by  counties  and 
cities  for  "county,  municipal  and  other  corporate  purposes"  (Article 
X,  Section  1,  Constitution  of  Missouri,  19^5)  and  for  "public  pur¬ 
poses"  (Article  X,  Section  3,  Constitution  of  Missouri,  19^5K 
Development  and  operation  of  an  airport  by  the  City  of  St.  Louis 
outside  its  corporate  limits  using  money  derived  through  taxation 
is  within  these  constitutional  requirements.  Dysart  v.  City  of 
St.  Louis,  11  S.W.2d  1045  (Mo.  banc  1928);  McDonnell  Aircraft  Cor¬ 
poration  V.  City  of  Berkeley,  367  S.W.2d  498,  509,  512  (Mo.  1963); 
American  Airlines  Inc.  v.  City  of  St.  Louis,  368  S.W.2d  I6I,  164 
(Mo.  1963)-  Therefore,  we  believe  the  City  of  St.  Louis  may  use 
tax  revenue  to  develop  and  operate  an  airport  in  the  State  of 
Illinois.  (Section  305-240,  RSMo;  Article  I,  Section  1(8),  Charter 
of  St.  Louis).  We  believe  that  the  City  of  St.  Louis  presently 
has  legislative  authorization  for  financially  participating  in  the 
construction  of  a  City  of  St.  Louis-State  of  Illinois  airport  in 
the  State  of  Illinois  if  such  airport  is  Jointly  owned  by  the  City 
of  St.  Louis  and  the  State  of  Illinois. 

Your  second  question  asks  whether  a  consent  of  the  U.S.  Con¬ 
gress  is  necessary  for  the  City  of  St.  Louis  to  spend  tax  monies 
or  monies  from  revenue  bonds,  in  the  State  of  Illinois. 

The  United  States  Constitution  provides: 

"No  State  shall,  without  the  Consent  of  Con¬ 
gress,  .  .  .  enter  into  any  Agreement  or  Com¬ 
pact  with  another  State,  ..."  (Article  I, 

Section  10,  Clause  3,  Constitution  of  the 
United  States) 


Honorable  Robert  A.  Younp; 


We  have  some  doubt  that  this  constitutional  limitation  upon 
agreements  between  states  has  any  application  to  an  agreement  be¬ 
tween  one  state  and  a  city  of  another  state  (Cf.  St.  Louis  &  San 
Francisco  Railway  Company  v.  James,  l6l  U.S.  561,  40  L.Ed. 

802,  808  (1895)).  Hov/ever,  assuming  the  limitation  is  relevant  to 
the  Instant  case,  the  Congress  has  given  its  consent  in  regard  to 
bi-state  airport  compacts,  and  therefore,  if  such  is  required,  we 
believe  the  City  of  St.  Louis-State  of  Illinois  has  adequate  con¬ 
gressional  sanction. 

"The  consent  of  Congress  is  given  to  each  of 
the  several  States  to  enter  into  any  agreement 
or  compact,  not  in  conflict  with  any  law  of 
the  United  States,  with  any  other  State  or 
States  for  the  purpose  of  developing  or  ope¬ 
rating  airport  facilities.  The  right  to  alter, 
amend,  or  repeal  this  section  is  expressly  re¬ 
served.  Pub.L.  86-15^*  >  Aug.  11,  1959,  73  Stat . 

333."  (^9  U.S.C.A.,  Section  1103a) 

Your  third  question  is  if  the  consent  of  the  Missouri  legisla¬ 
ture  is  necessary  to  enable  the  City  of  St.  Louis  to  spend  tax  monies 
or  issue  revenue  bonds  obligating  the  City  of  St.  Louis,  on  prop¬ 
erty  located  in  the  State  of  Illinois  and  not  ovmed  by  the  City  of 
St.  Louis. 

Since  it  is  our  view,  as  already  stated,  that  the  City  of  St. 
Louis  is  prohibited  by  the  Missouri  Constitution  from  using  revenue 
bond  proceeds  to  construct  an  airport  not  solely  owned  by  the  city, 
and  that  any  statute  purporting  to  authorize  such  expenditure  would 
be  unconstitutional,  we  shall  consider  this  question  only  from  the 
standpoint  of  "tax  monies." 

The  legislature  has  heretofore  authorized  cities,  including 
those  under  special  charter  to  establish,  construct,  own,  control, 
lease,  equip,  Improve,  maintain,  and  operate  airports,  either  alone 
or  Jointly  or  concurrently  with  others  (Section  305.170,  RSMo),  and 
the  airport  may  be  in  an  adjoining  state  (Section  305. 2^0,  RSHo). 
Therefore,  by  virtue  of  the  Political  Subdivision  Cooperation  Law, 
the  City  of  St.  Louis  has  authority  from  the  legislature  to  con¬ 
tract  with  the  State  of  Illinois  for  the  planning,  development,  and 
construction  of  a  public  airport  located  in  the  State  of  Illinois 
(Section  70.220,  RSMo).  The  City  of  St.  Louis  also  has  legislative 
authority  to  contract  with  the  State  of  Illinois  for  the  acquisi¬ 
tion  by  purchase,  gift,  or  eminent  domain  of  lands  necessary  for 
an  airport  for  the  Joint  use  of  the  contracting  parties,  and  this 
land  may  be  ovmed  by  the  parties  as  tenants  in  common  (Section 
70.2i<0,  RSMo). 
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However,  we  are  unaware  of  any  existing  legislative  authority 
for  the  City  of  St.  Louis  to  contribute  its  tax  revenues  to  the 
establishment  and  operation  of  an  airport  "not  owned  by  the  City 
of  St.  Louis."  We  think  the  above  statutes  contemplate  and  re¬ 
quire  that  the  City  of  St.  Louis  be  a  Joint  owner  of  the  airport 
(Sections  70.240  and  305.170,  RSMo)  or  at  least  own  a  leasehold 
interest  in  the  airport  (Section  305.170,  RSMo). 

Finally,  you  inouire  if  Mayor  Cervantes  can  in  any  way  commit 
city  property,  all  or  in  part,  to  the  State  of  Illinois,  with  or 
without  the  consent  of  the  Board  of  Alderman  of  the  City  of  St. 
Louis . 

To  tile  extent  that  your  question  inquires  as  to  the  power  of 

the  Mayor  of  the  City  of  St.  Louis  to  contract  in  behalf  of  the 

city  without  the  enactment  of  an  ordinance  by  the  Board  of  Aider- 
men,  we  believe  our  views  are  adequately  expressed  in  our  Opinion 
No.  381,  referred  to  above,  and  a  copy  of  which  is  attached  hereto. 

The  Mayor  of  the  City  of  St.  Louis,  if  a  proper  ordinance  is 
enacted  by  the  Board  of  Alderman,  can  commit  municipal  property  to 
the  State  of  Illinois  for  construction  and  operation  of  an  airport 
subject  to  the  limitations  expressed  in  this  opinion. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  City  of  St.  Louis 

may  not  issue  and  sell  revenue  bonds,  and  use  the  proceeds  there¬ 

from  for  the  purpose  of  purchasing,  constructing,  extending  or 
improving  an  airport  to  be  Jointly  owned  by  the  City  of  St.  Louis 
and  the  State  of  Illinois.  It  is  further  our  opinion  that  the  City 
of  St.  Louis,  by  ordinance,  may  use  general  tax  revenues  for  such 
purpose.  The  City  of  St.  Louis  may  not  contribute  its  general  tax 
revenues  to  the  construction  and  operation  of  an  airport  of  which 
it  is  not  a  Joint  owner. 

In  the  opinion  of  this  office,  the  consent  of  the  Congress 
of  the  United  States,  if  required,  has  been  given  to  the  proposed 
airport  to  be  Jointly  owned  by  the  City  of  St.  Louis  and  the  State 
of  Illinois . 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


Attorney  General 

Enclosure:  Op.  No.  381 

6-19-70,  Meyer 
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COUNTY  BUILDINGS: 
COUNTIES: 

COUNTY  COURT: 


The  circuit  court  of  a  county  cannot  re¬ 
quire  the  county  court  to  appropriate 
money  for  the  repair  of  the  county  court¬ 
house,  or  to  order  by  mandamus  or  other 
action  the  county  court  to  repair  the  courthouse  unless  the  county 
court  abused  or  arbitrarily  exercised  its  discretion. 


OPINION  NO.  505 


October  9,  1970 


Honorable  E.  Richard  Webber 
Prosecuting  Attorney 
Scotland  County 
110  West  Monroe  Street 
Memphis,  Missouri  63555 

Dear  Mr.  Webber: 

This  is  in  reply  to  your  request  for  an  official  opinion  of  this 
office,  which  request  reads  as  follows: 

"A  Schuyler  County  official  has  requested  that 
I  contact  you  for  an  opinion.  In  1970,  a  new 
courthouse  was  built  in  Schuyler  County,  Mis¬ 
souri.  Since  that  time,  almost  nothing  has 
been  spent  by  the  county  for  maintenance  and 
repair  to  the  new  building.  It  is  in  a  very 
bad  state  of  repairs  at  the  present  time. 

Plastering  is  loose  in  places,  the  roof  leaks, 
the  windows  have  not  been  painted  and  have 
rotted,  the  railing  has  rotted  and  is  about 
to  fall,  and  the  entire  building  is  generally 
in  a  bad  state  of  repairs. 

"First,  does  the  circuit  court  judge  have  juris¬ 
diction  to  require  the  county  court  to  appro¬ 
priate  money  for  the  repair  of  the  courthouse? 

Second,  can  the  prosecuting  attorney  by  mandamus 
or  other  action  require  the  county  court  to  re¬ 
pair  the  courthouse?" 

There  are  several  statutes  specifically  relating  to  county 
buildings  and  the  power  of  the  county  court  which  are  pertinent  to 
the  inquiry. 


FILED 


Honorable  E.  Richard  Webber 


Section  49.310,  RSMo  1969,  reads  in  part  as  follows; 

"The  county  court  in  each  county  in  this  state 
shall  erect  and  maintain  at  the  established 
seat  of  justice  a  good  and  sufficient  court¬ 
house,  jail  and  necessary  fireproof  buildings 
for  the  preservation  of  the  records  of  the 
county;  except,  that  in  counties  having  a 
special  charter,  the  jail  or  workhouse  may  be 
located  at  any  place  within  the  county.  In 
pursuance  of  the  authority  herein  delegated 
to  the  county  courts,  the  county  courts  may 
acquire  a  site,  construct,  reconstruct,  re¬ 
model,  repair,  maintain  and  equip  the  court¬ 
house  and  jail,  and  in  counties  wherein  more 
than  one  place  is  provided  by  law  for  holding 
of  court,  the  county  court  may  buy  and  equip 
or  acquire  a  site  and  construct  a  building  or 
buildings  to  be  used  as  a  courthouse  and  jail, 
and  may  remodel,  repair,  maintain  and  equip 
buildings  in  both  places  .  .  .  .  " 

Section  49.320,  RSMo  1969,  reads  as  follows: 

"Whenever  the  county  court  of  any  county  thinks 
it  expedient  to  erect  any  of  the  buildings 
aforesaid,  the  building  of  which  is  not  other¬ 
wise  provided  for,  and  there  are  sufficient 
funds  in  the  county  treasury  for  that  purpose, 
not  otherwise  appropriated,  or  the  circum¬ 
stances  of  the  county  will  otherwise  permit, 
they  shall  make  an  order  for  the  building 
thereof,  stating  in  the  order  the  amount  to 
be  appropriated  for  that  purpose." 

Section  49.470,  RSMo  1969,  reads  as  follows: 

"The  county  court  of  each  county  shall  have 
power,  from  time  to  time,  to  alter,  repair 
or  build  any  county  buildings,  which  have 
been  or  may  hereafter  be  erected,  as  circum¬ 
stances  may  require,  and  the  funds  of  the 
county  may  admit;  and  they  shall,  moreover, 
take  such  measures  as  shall  be  necessary  to 
preserve  all  buildings  and  property  of  their 
county  from  waste  or  damage." 

Section  49.310,  RSMo  1969,  reads  as  follows: 

"It  shall  be  the  duty  of  the  county  to  provide 
offices  or  space  where  the  officers  of  the 
county  may  properly  carry  on  and  perform  the 
duties  and  functions  of  their  respective  offices. 
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Said  couat.y  shall  maintain,  furnish  and  equip 
said  offices  and  provide  them  with  the  neces¬ 
sary  stationery,  supplies,  equipment,  appli¬ 
ances  and  furniture,  all  to  be  taken  care  of 
and  paid  out  of  the  county  treasury  of  said 
county  at  the  time  and  in  the  manner  that 
the  county  court  may  direct." 

Thus,  the  county  court  has  the  power  and  duty  to  erect  and  main¬ 
tain  a  sufficient  county  courthouse  and  to  provide  offices  or  space 
to  the  county  officers  to  carry  out  their  duties. 

The  power  to  erect  a  courthouse  under  Section  49.320  is  dis¬ 
cretionary  in  the  county  court.  Decker,  et  al,  v.  Deimer,  et  al, 

229  Mo. 296,  129  S.W.936,944  (1910);  and  this  discretion  cannot  bo 
controlled  by  mandamus.  State  ex  rel.  Howell  County  v.  Howell  County 
Court  Justices,  58  Mo. 583  (1875).  In  the  Howell  County  Court  Justices 
case  the  court  stated  the  plaintiff's  allegations,  l.c.  584: 

"...  It  was  averred,  that  the  court  house 
in  the  county  was  a  poor  and  insufficient 
building,  and  that  it  would  be  greatly  advan¬ 
tageous  to  have  a  better  one;  ..." 

The  court  said,  l.c.  585: 

"...  This  law  leaves  the  erection  of  the 
buildings  entirely  to  the  sound  discretion  and 
judgment  of  the  County  Court,  and  that  dis¬ 
cretion  cannot  be  controlled  by  mandamus." 

In  Vitt  V.  Owens,  et  al.,  42  Mo. 512  (1868),  the  circuit  court 
attempted  to  enjoin  the  county  court  from  making  certain  repairs  to 
the  county  courthouse.  The  presiding  judge  of  the  county  court 
sought  prohibition  against  the  circuit  court.  The  Supreme  Court  said, 
l.c.  513,514: 

"...  The  County  Courts  have  an  exclusive 
jurisdiction  over  the  subject  of  repairs  of 
county  buildings  and  the  removal  of  the  seat 
of  justice.  .  .  .  These  matters  belong  to  the 
administrative  and  ministerial  functions  of 
the  County  Courts,  and  not  to  the  judicial 
branch  of  their  jurisdiction;  and  for  this 
reason  it  has  been  decided  that  even  a  prohi¬ 
bition  will  not  lie  from  the  superior  courts 
of  justice  to  restrain  them  from  proceeding 
in  such  matters  according  to  their  own  judg¬ 
ment  and  discretion.  ...  In  this  matter  of 
repairs,  the  County  Court  was  proceeding,  of 
its  own  motion,  in  the  exercise  of  its  proper 
jurisdiction,  and  there  were  no  parties  to 
any  suit  at  law.  It  is  true  that  in  pro¬ 
ceedings  of  this  nature,  where  there  is  no 
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appeal  or  writ  of  error,  the  Circuit  Courts 
have  a  superintending  control  vover  the  County 
Courts,  which  may  be  exercised  in  certain 
cases  and  in  a  proper  way,  according  to  the 
usages  and  principles  of  law.  ...  It  might 
be  exercised  in  a  proper  case  by  mandamus. 

.  .  .  But  where  the  whole  subject  is  placed 
under  the  excl  isive  jurisdiction  of  the  County 
Court,  and  involves  the  public  interest  and 
convenience  alone,  as  in  the  matter  of  estab¬ 
lishing  or  vacating  public  roads,  it  has  been 
held  that  a  mandamus  will  not  lie  from  the 
Circuit  Court.  ...  We  need  not  undertake 
to  define  in  what  cases  the  Circuit  Court 
might  interfere  by  mandamus.  ..." 

There  are  certain  inherent  powers  of  the  circuit  courts  to 
provide  themselves  with  necessaries.  The  Supreme  Court  in  State  ex 
rel.  Gentry  et  al.,  v.  Becker,  et  al.,  351  Mo. 769,  174  S.W.2d  181, 

183  (1943)  stated  the  general  rule  as  follows: 

"...  'The  courts  have  the  inherent  power 
and  authority  to  incur  and  order  paid  all  such 
expenses  as  are  (reasonably)  necessary  for  the 
holding  of  court  and  the  administration  of  the 
duties  of  courts  of  justice. '  .  .  .  The  limita¬ 
tion  on  the  courts'  inherent  power  is  that  the 

expense  incurred  or  the  thing  done  must  be  rea¬ 

sonably  necessary  to  preserve  the  courts' 
existence  and  protect  it  in  the  orderly  admini¬ 
stration  of  its  business.  ..." 

See  also  State  of  Missouri  ex  rel.  McNeil,  42  Mo. 496  (1868). 

Furthermore,  there  is  the  duty  of  the  county  to  provide  offices 

or  space  for  the  county  officers  to  perform  their  duties.  Section 
49.510,  supra.  We  believe  that  it  may  reasonably  be  inferred  from 
Section  49.510  that  the  office  or  space  which  the  county  must  provide 
must  be  adequate  and  adaptaHsle  to  the  purposes  of  the  officer  for 
whom  it  is  provided.  However,  it  is  the  county  court  which  initially 
determines  such  questions  of  adequacy  and  suitability.  As  was  said 
in  Buchanan  v.  Ralls  County,  283  Mo. 10,  222  S .W. 1002 , 1004  (1920), 
wherein  the  suitability  of  office  space  provided  to  a  county  treasurer 
was  in  issue: 

"...  whether  or  not  such  room  was  reasonably 
suitable  room  for  respondent's  use,  under  the 
circumstances,  becomes  a  question  of  fact,  un¬ 
less,  in  the  light  of  the  evidence,  the  im¬ 
practicability  or  unsuitableness  of  such  an  ar¬ 
rangement  is  so  obvious  that  the  minds  of  rea¬ 
sonable  men  could  not  honestly  differ  about  it. 
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In  Bradford  v.  Phelps  County,  Mo.S.Ct.,  210  S.W.2d  996,1001 
(1948) ,  the  Missouri  Supreme  Court  said; 

"...  It  seems  the  county  court's  exercise  of 
its  discretion  in  the  performance  of  its  statu¬ 
tory  and  discretionary  duty  should  not  be  inter¬ 
fered  with,  vacated  or  set  aside,  except  in  a 
case  where  it  is  clear  the  county  court  in  acting 
cibused  or  arbitrarily  exercised  its  discretion 
(or,  if  such  were  the  charge,  acted  fraudulently 
or  corruptly)." 

It  is  clear,  therefore,  that  the  circuit  court  does  not  have 
inherent  or  statutory  power  to  order  the  building  of  a  county  court¬ 
house.  Nor  do  we  think  that  the  circuit  court  can  order  by  mandamus 
or  otherwise  the  county  court  to  repair  or  appropriate  money  to  re¬ 
pair  the  county  courthouse,  unless  the  county  court  eibused  or  arbi¬ 
trarily  exercised  its  discretion. 

Under  the  facts  presented  it  does  not  appear  that  the  repairs 
listed  are  reasonably  necessary  to  preserve  the  circuit  court's 
existence,  nor  does  it  appear  that  the  county  court  abused  or  ar¬ 
bitrarily  exercised  its  discretion. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  circuit 
court  of  a  county  cannot  require  the  county  court  to  appropriate 
money  for  the  repair  of  the  county  courthouse,  or  to  order  by  man¬ 
damus  or  other  action  the  county  court  to  repair  the  courthouse 
unless  the  county  court  abused  or  arbitrarily  exercised  its  dis¬ 
cretion. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  -  Voigts 
OPINION  LETTER  NO.  507 


Honorable  Pred  W,  Meyer 
State  Representative 
District  No.  10^1 
Route  #3 

Wentzvllle,  Missouri  63385 
Dear  Representative  Meyer: 

This  Is  in  response  to  your  request  for  an  opinion  of  this 
office  with  respect  to  the  following  Inquiry: 

••A  recent  opinion  Issued  by  Attorney  General 
John  Danforth  has  Influenced  many  voters  In 
the  Wentzvllle  R-IV  School  District  to  vote 
against  a  proposed  school  levy.  Our  Board 
of  Education  has  determined  that  school  can¬ 
not  open  unless  a  levy  Is  approved.  The  dis¬ 
trict  has  no  resei^e  funds  to  finance  the 
opening  of  school  before  a  levy  Is  approved 
by  the  voters. 

"Finally,  as  long  as  the  district  is  not 
assured  of  being  able  to  complete  180  days 
of  school,  the  Board  of  Education  Is  not  In 
a  position  to  accept  State  Apportionment  and 
thereby  obligate  the  district  to  repay  the 
State  Aid  next  year. 
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"Many  voters  now  disregard  the  explanation 
of  the  districts  fiscal  crisis  as  explained 
by  the  Board  of  Education  because  of  the 
Attorney  General’s  recent  opinion. 

"Because  of  the  Wentzvllle  Districts  unique 
fiscal  situation.  It  would  be  helpful  If  the 
Attorney  General  would  Issue  a  public  state¬ 
ment  In  partlculeu*  reference  to  the  Wentzvllle 
District  to  make  It  clear  that  approval  of 
a  levy  Is  the  only  assurance  that  public 
schools  can  be  opened  and  sustained  for  180 
days  In  the  Wentzvllle  RIV  District." 

The  opinion  to  which  you  irefer  Is  Attorney  General  Opinion 
No.  446,  Esser,  September  4,  1970,  copy  enclosed.  That  opinion, 
which  stated  the  law  applicable  to  a  given  factual  situation,  held 
that : 


"If  all  available  funds  are  Insufficient  to 
provide  for  a  full  nine  month  term,  the  school 
board  may  z*efuse  to  open  the  schools  within 
Its  district  If  It  has  arranged  for  all  pupils 
within  the  district  to  be  educated  In  another 
district.  If  such  arrangements  are  not  or 
cannot  be  made,  then  the  school  board  must 
open  and  operate  Its  schools  until  all  fi¬ 
nancial  resources  are  exhausted.  When  all 
financial  resources  have  been  exhausted, 
the  school  board  Is  authorized  to  close  Its 
schools . " 

Although  you  have  provided  us  with  various  data  concerning 
the  school  district's  finances,  we  decline  to  make  an  evaluation 
of  that  data  and  the  financial  condition  of  the  school  district  as 
demonstrated  thereby.  Such  Is  unnecessary  since  you  state  the 
district's  financial  condition  Is  such  that  there  are  Insufficient 
funds  to  open  the  schools  for  any  period  of  time,  however  short. 

You  state  a  question  has  arisen  as  to  the  Interpretation  of 
the  statement  In  our  previous  opinion  that,  "the  school  board  must 
open  and  operate  Its  schools  until  all  financial  resources  are 
exhausted."  A  school  district  need  not  expend  the  last  penny  In 
Its  account  before  It  Is  authorized  to  close  Its  schools  for  lack 
of  funds.  Whether  a  school  must  be  closed  due  to  lack  of  funds  Is 
a  decision  which  has  been  entrusted  by  the  Missouri  Constitution 
and  statutes  to  the  reasonable  discretion  of  the  school  board  of 
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a  district.  In  reaching  this  decision  a  board  might  take  into 
consideration  the  amount  of  money  required  to  provide  for  certain 
fixed  expenses  of  the  district  such  as  maintenance  and  security 
of  the  district's  buildings  and  other  property.  Insurance  premiums, 
debt  service,  and  any  other  fixed  expenses  or  charges  which  are  or 
will  be  due  and  payable  during  the  current  school  year,  even  though 
the  schools  are  not  in  actual  operation.  These  are  some  of  the 
factors  which  the  board  might  consider  in  determining  whether  all 
available  financial  resources  have  been  exhausted  so  as  to  warrant 
the  closing  of  the  schools,  or,  in  some  situations,  warrant  decision 
not  to  open  the  schools  for  any  period  of  time,  however  short. 

If  the  school  board  has  reasonably  determined  that  there 
are  insufficient  available  funds  to  provide  for  the  opening  of 
school  for  any  period  of  time,  however  short,  the  district  is  not 
obligated  to  open  its  schools.  The  school  district  is  not  required 
to  do  that  which  is  financially  impossible. 

Your  inquiry  with  respect  to  the  apportionment  of  state  funds 
is  answered  by  the  Opinion  of  the  Attorney  General,  No.  501,  Meyer, 
issued  this  date.  A  copy  of  that  opinion  is  enclosed. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 

Enclosures: 

Op.  No.  MM6 
9-^-70,  Esser 

Op.  No.  501 
9-29-70,  Meyer 
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October  2,  1970 


OPINION  LETTER  NO .  508 


Honorable  Arlie  H.  Meyer 
State  Representative 
District  105 
234  ThoinaB 

St.  Charles,  Missouri  63301 
Dear  Representative  Meyer: 

This  letter  is  in  response  to  your  request  for  an  opinion 
concerning  an  interpretation  of  Section  304.120,  RSMo  1969. 

We  understand  that  your  qiiestion  is  whether  a  city  limits 
sign  must  be  posted  vrith  the  speed  limit  sign  recruired  by 
Section  304.120,  RSMo  1969. 

Section  304.120  states  in  part: 

"Municipalities,  by  ordinance,  may 
establish  reasonable  speed  regulations 
for  motor  vehicles  within  the  limits 
of  such  municipalities.  No  person  who 
is  hot  a  resident  of  such  municipality 
and  who  has  not  been  within  the  limits 
thereof  for  a  continuous  period  of 
more  than  forty-eight  hours,  shall  be 
convicted  of  a  violation  of  such  ordi¬ 
nances,  unless  it  is  shown  by  coippetent 
evidence  that  there  was  posted  at  the 
place  where  the  boundary  of  such  muni¬ 
cipality  joins  or  crosses  any  highway 
a  sign  displaying  in  black  letters  not 
less  than  four  Inches  high  and  one  inch 
wide  on  a  white  background  the  speed 
fixed  by  such  municipality  so  that  such 
sign  may  be  clearly  seen  by  operators 
and  drivers  from  their  vehicles  upon 
entering  such  munlqipallty." 
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In  our  view  this  section  requires  only  that  a  sign 
indicating  the  municipality’s  speed  limit  be  placed  at  such 
boundary  and  it  does  not  require  that  the  boundary  itself 
be  identified.  However,  in  view  of  modern  traffic  conditions, 
it  would  appear  prudent  and  a  courtesy  to  the  motorist  to 
identify  the  municipality  on  the  sign  designating  the  speed 
limit  at  the  boundaries  of  such  municipality. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


DISABILITY  BENEFITS;  The  additional  provlro  reapectinr- 

FIRE  PROTECTION  DTSTniCTS;  the  payment  oT  health,  accident  or 

dlsahjlltv  bonento  to  salaried  raen- 
bers  of  the  orr.anlr;ed  fire  department  of  a  ''Ire  nrotectlon  district 
In  a  first  class  county  who  shall  become  disabled  due  to  Injury  or 
disease  Incurred  while  on  duty  or  In  the  oerformance  of  their  duties, 
must  be  submitted  to  the  yoters  and  annroved  fr'  them  even  thou-.h  the 
voters  have  previously  approved  pensions  and  death  benefits. 

n^TMioii  i.’o.  dll 
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honorable  E.  J.  Cantrell 
State  Representative 
District  No.  33 
3^06  Airway 

Overland,  .'Missouri  63114 
Dear  Representative  Cantrell: 

This  official  opinion  is  In  response  to  your  renuest  which  Is 
as  follows: 

"House  Bill  IJo.  334  passed  by  the  Ic'-lslature 
in  1969  Is  part  of  Section  3^1-600.  It  adds 
to  the  already  existing  Sub-Section  !!>  as  fol¬ 
io  v;s  : 

(and  to  provide  for  the  payment  of 
health,  accident  or  disability  bene¬ 
fits  to  such  salaried  members  of  Its 
organized  fire  department,  v/ho  shall 
become  disabled  due  to  injury  or  dis¬ 
ease  incurred  while  on  duty  or  In  the 
performance  of  their  duties;  except 
•  that  no  board  shall  have  the  authoritv 
herein  set  forth  until  approved  by  the 
qualified  voters  of  the  dl.strlcts  con¬ 
cerned  as  herein  provided. ) 

"The  voters  in  the  Community  Fire  Protection 
District  In  St.  Louis  County  previously  approved 
the  requirements  of  the  first  proviso  In  this 
section.  The  question  Is,  havlni^  obtained  the 
voters  approval  on  the  first  proviso.  Is  the 
additional  proviso  applicable  and  authorized 
without  submlttlnn;  to  the  voters  anew?" 
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Section  321.220,  RSMo  1959,  set  forth  the  pov;ers,  authority 
and  privileges  v/hich  could  be  exercised  by  the  board  of  directors 
of  a  fire  protection  district.  That  section  related  to  the  powers, 
authority  and  privileges  of  a  board  of  a  fire  protection  district 
in  class  one  counties.  The  provisions  relating  to  fire  protection 
districts  in  class  tvio,  three  and  four  counties  were  contained  in 
Sections  321.510  through  321.715,  RSMo  1959. 

House  Bill  No.  356,  73rd  General  Assembly,  was  an  act  to  re¬ 
peal  Sections  321.180  and  321.190,  RSMo  1959,  and  Sections  321.010 
and  321.220,  RSMo  Supp .  1963,  relating  to  fire  protection  districts 
and  to  enact  in  lieu  thereof  four  nev;  sections,  relating  to  the  same 
subject.  That  act,  Insofar  as  here  relevant,  provided,  in  part,  as 
follows : 


"For  the  purpose  of  providing  fire  protection 
to  the  property  wlt7iln  the  district,  the  dis¬ 
trict  and,  on  its  behalf,  the  board  shall  have 
the  following  powers,  authority  and  privileges: 

*  *  * 

"(15)  To  provide  for  the  pensioning  of  the 
salaried  members  of  its  organized  fire  de¬ 
partment  of  the  district  and  to  provide  for 
the  payment  of  death  benefits  to  the  v/idov;s 
and  minor  children  of  members  of  its  orga¬ 
nized  fire  department  who  lose  their  lives  in 
the  performance  of  their  duties;  except  that 
no  board  shall  have  the  authority  herein  set 
forth  until  approved  by  the  nuallfled  voters 
of  the  districts  concerned  as  herein  provided. 
On  order  of  the  board  of  a  district  or  on  peti¬ 
tion  of  tv;enty-five  qualified  voters  who  are 
real  property  owners  within  the  district,  an 
election  shall  be  held  on  the  question  of  ’whet¬ 
her  the  authority  of  this  subdivision  shall  be 
exercised  by  the  board  and  the  secretary  shall 
cause  to  be  published  notice  of  the  election 
as  herein  provided  and  shall  cause  to  be  sub¬ 
mitted  to  the  qualified  voters  of  the  district 
at  the  next  annual  election  of  the  members  of 
the  board  or  at  a  special  election  called  for 
the  purpose  a  separate  ballot  containing  the 
question : 

Shall  the  board  of  directors  of  _ 

fire  district  have  the  authority  to 
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provide  for  the  penslonlnr;  of  the  salaried 
members  of  the  orp:anlzed  fire  denartment 
and  to  provide  for  the  payment  of  bene¬ 
fits  to  the  v/ldous  and  minor  children  oc 
members  of  the  fire  department  v/ho  lose 
their  lives  In  the  nerCormiance  of  their 
duties? 


Yes _ 

:jo  _ 

(Check  one) 

"If  a  majority  of  the  qualified  voters  castin" 
votes  thereon  at  the  election  be  in  favor  of 
the  question,  this  subdivision  shall  take  ef¬ 
fect  In  the  district  forthv;ith  and  the  board 
shall  then  and  thereafter  effect  such  a  prof^ram 
for  the  pension  and  benefit  payments  authorized 
at  the  election  as  shall  be  necessary  for  the 
oneratlon  of  the  district.  Notice  of  every 
election  under  this  subdivision  shall  bo  pub¬ 
lished  on  the  same  day  of  the  vjeek,  once  each 
week  for  three  consecutive  weeks  In  a  nev/soaner 
of  E^eneral  circulation  in  the  county  In  which 
the  district  is  located,  the  last  publication 
to  be  not  more  than  three  nor  less  than  tv;o 
v/eeks  preceding  the  election.  The  prooositlon 
authorized  by  this  subdivision  shall  In  no  case 
be  referred  to  the  voters  more  than  one  time  In 
any  twelve-month  period." 

It  should  be  noted  that  under  the  statutory  arrangement  as  it 
existed  at  that  time,  this  bill  appHed  only  to  fire  orotection 
districts  in  first  class  counties. 

Proposed  legislation  concerning  five  protection  districts  was 
Introduced  at  the  75th  General  Assembly.  Senate  Committee  Substi¬ 
tute  for  House  Bill  No.  322  was  an  act  to  repeal  Sections  321.020, 
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321.710,  and  321.715,  BBMo  1959,  and  Sections  321.010,  321.220, 
321.2^10,  321.320,  321.^60,  321.^65  and  321.520,  RSiYo  Supp.  1967, 
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relatlnn-  to  fire  protection  districts,  and  to  enact  In  lieu  thereof 
twenty-elcht  new  sections  relatin'^  to  the  same  sub.icct. 

Section  321.220,  of  that  bill,  provided.  In  part,  as  follov/s: 

"For  the  purpose  of  providing,  fire  protection 
to  the  property  within  the  district,  the  dis¬ 
trict  and,  on  Its  behalf,  the  board  shall  have 
the  following  powers,  authority  and  prlvllefr:es : 

«  » 

"(15)  To  provide  for  the  pensioning  of  the 
salaried  members  of  Its  organized  fire  de¬ 
partment  of  the  district  and  to  provide  for 
the  payment  of  death  benefits  to  the  widows 
and  minor  children  of  members  of  Its  orga¬ 
nized  fire  department  who  lose  their  lives 
In  the  performance  of  their  duties;  except 
that  no  board  shall  have  the  authority  herein 
set  forth  until  approved  by  the  qualified 
voters  of  the  districts  concerned  as  herein 
provided.  On  order  of  the  board  of  a  district 
or  on  petition  of  twenty-five  qualified  voters 
who  are  real  property  ov/ners  within  the  dis¬ 
trict,  an  election  shall  be  held  on  the  ques¬ 
tion  of  whether  the  authority  of  this  subdivi¬ 
sion  shall  be  exercised  by  the  board,  and  the 
secretary  shall  cause  to  be  published  notice 
of  the  election  as  herein  provided  and  shall 
cause  to  be  submitted  to  the  qualified  voters 
of  the  district  at  the  next  annual  election  of 
the  members  of  the  board  or  at  a  special  elec¬ 
tion  called  for  the  purpose  a  separate  ballot 
containing  the  question: 

Shall  the  board  of  directors  of  _ 

fire  district  have  the  authority  to 
provide  for  the  pensioning  of  the 
salaried  members  of  the  organized  fire 
department  and  to  provide  for  the  pay¬ 
ment  of  benefits  to  the  widov/s  and 
minor  children  of  members  of  the  fire 
department  vfho  lose  their  lives  in 
the  performance  of  their  duties?  ..." 

House  Committee  Substitute  for  House  Bill  No.  33^,  75th  General 
Assembly,  was  an  act  to  repeal  Sections  321.220  and  321.2^0,  RSMo 
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Supp.  1967,  rolatlnr  to  Tire  protection  districts  and  to  enact  In 
lieu  thereof  two  nev;  sections  relating;  to  the  same  subject.  Inso¬ 
far  as  here  relevant,  fectlon  3?1.2?0  of  that  act  provided,  in  nart , 
as  follows: 


"For  the  puroose  of  providing  fire  orotectlon 
to  the  pronerty  v;lthln  the  district,  the  dis¬ 
trict  and,  on  its  behalf  the  board,  shall  have 
the  followlnf^  poviers ,  authority  and  nrivllen-os: 

*  »  # 

"(15)  To  orovlde  for  the  pensloninf^  of  the 
salaried  members  of  its  or^canlzed  fire  depart¬ 
ment  of  the  district  and  to  provide  for  tiie 
payment  of  death  benefits  to  the  'widows  and 
minor  children  of  members  of  its  or^janlzed 
fire  denarment ,  or  If  such  member  Is  unmarried 
or  without  minor  children,  to  his  next  of  !cin. 
Including:  adult  children,  if  any,  or  other 
oerson  designated  by  him  or  his  estate,  who 
lose  their  lives  while  on  duty;  and  to  provide 
for  the  payment  of  health,  accident  or  dis¬ 
ability  benefits  to  such  salaried  members  of 
its  organized  fire  deoartment,  v;ho  shall  be¬ 
come  disabled  due  to  injury  or  disease  incurred 
while  on  duty  or  In  the  performance  of  their 
duties;  except  that  no  board  shall  have  the 
authority  herein  set  forth  until  approved  by 
the  qualified  voters  of  the  districts  concerned 
as  herein  provided.  On  order  of  the  board  of 
a  district  or  on  petition  of  twenty-five  quali¬ 
fied  voters  who  are  real  property  owners  v.’ithin 
the  district,  an  election  shall  be  held  on  the 
question  of  whether  the  authority  of  this  sub¬ 
division  shall  be  exercised  by  the  board,  and 
the  secretary  shall  cause  to  be  published  notice 
of  the  election  as  herein  provided  and  shall 
cause  to  be  submitted  to  the  qualified  voters 
of  the  district  at  the  next  annual  election  of 
the  members  of  the  board  or  at  a  special  elec¬ 
tion  called  for  the  purpose  a  separate  ballot 
containing  the  question: 

Shall  the  board  of  directors  of  _ 

fire  district  have  the  authority  to 
provide  for  the  pensioning  of  the  salaried 
members  of  the  organized  fire  denarment 
and  to  provide  for  the  payment  of  bene¬ 
fits  to  the  widows  and  minor  children  of 
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members  of  the  fire  department,  or  If 
such  member  be  unmarried  or  without 
minor  children,  to  his  next  o''  kjn. 

Includin'^  adult  children,  If  any,  or 
other  person  designated  by  him,  or  his 
estate,  who  lose  their  lives  v/hlle  on 
duty:  and  to  provide  for  the  payment  o'’ 
health,  accident  or  disability  bene¬ 
fits  to  such  salaried  members  of  Its 
orRianlzed  fire  denartment  v;ho  shall 
become  disabled  due  to  In.Jury  or  dis¬ 
ease  Incurred  In  the  performance  of 
their  duties?  ..." 

It  should  be  noted  that  the  reviser  of  statutes  elected  to 
Insert  House  Bill  No.  33^1  as  Section  321.600,  P.f’lo  IO69,  and  con¬ 
sidered  that  It  anplled  only  to  the  powers  of  boards  In  first  class 
counties,  and  did  not  consider  that  such  bill  v;as  apnllcable  to 
Section  321.220,  RS’.lo  1969,  which  now  defines  the  board's  authority 
In  all  counties.  The  apparent  reason  for  this  Is  that  Section 
321.220,  RSMo  Sunp.  1967,  related  to  the  pov/ers  of  a  fire  protec¬ 
tion  district  board  In  first  class  counties  and  the  reviser  con¬ 
sidered  House  Bill  Mo.  33^  to  broaden  the  board's  pov/ers  only  with 
respect  to  first  class  counties.  The  propriety  of  the  reviser's 
action  is  not  significant  to  the  resolution  of  your  Inauirv,  since 
St.  Louis  County  is  a  first  class  countv,  and  there  is  no  ouestion 
as  to  the  aoplicatlon  of  this  provision  to  first  class  counties. 

It  Is  not  necessary  to  here  pass  unon  the  application  of  the  act 
to  second,  third  and  fourth  class  counties. 

In  your  opinion  request,  you  advise  that  the  voters  o'*  the 
Community  Fire  Protection  District  In  ft.  Louis  County  have  pre¬ 
viously  approved  the  pensioninn  and  death  benefits  nrovlslon  as 
It  existed  prior  to  the  adoption  of  House  Bill  Me.  33^!.  The  adop¬ 
tion  of  House  Bill  Mo.  33^  substantially  broadened  the  authority 
of  the  board,-  upon  voter  approval,  to  also  provide  for  health,  ac¬ 
cident  or  disability  benefits  as  Is  reflected  In  the  form  o'*  ballot 
which  is  required.  That  ballot  nov;  is  In  the  follov/inr  form: 

"Shall  the  board  of  directors  of 
fire  district  have  the  authority  to  provide 
for  the  pensionin'^  of  the  salaried  members 
of  the  organized  fire  department  and  to  pro¬ 
vide  for  the  payment  of  benefits  to  the  v;idows 
and  minor  children  of  members  o'*  the  fire  de¬ 
partment,  or  If  such  member  be  unmarried  or 
v/lthout  minor  children,  to  his  next  of  kin. 

Including  adult  children.  If  any,  or  other  per¬ 
son  designated  by  him,  or  his  estate,  who  lose 
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their  lives  vvhile  on  duty,  and  to  provide  for 
the  payment  of  health,  accident  or  disability 
benefits  to  such  salaried  members  of  its  or";a- 
nlzed  fire  department  who  shall  become  disabled 
due  to  injury  or  disease  incurred  in  the  per¬ 
formance  of  their  duties?  ..." 

It  is  the  opinion  of  this  office  that  the  voters  must  annrovc 
the  payment  of  health,  accident  or  disability  benefits  to  such 
salaried  members  of  its  orp:anlzed  fire  department  v/ho  shall  become 
disabled  due  to  injury  or  disease  incurred  in  the  performance  of 
their  duties,  even  thoucih  they  have  previously  aoproved  provisions 
for  pension  and  death  benefits.  The  provision  for  voter  anproval 
may  not  be  inenored  because  after  havincr  once  annroved  pensions  and 
death  benefits  the  len;lslature  then  broadens  the  nature  o^  benefits 
which  the  board  could  provide  unon  voter  annroval.  A  rrant  of  au¬ 
thority  to  a  board  which  can  be  made  only  unon  a  vote  o^  the  people 
may  not,  by  subsenuent  lec^lslative  action,  result  in  a  substantial 
Increase  in  that  "rant  of  authority  without  voter  annroval  under 
these  circumstances. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the  additional 
proviso  respecting  the  payment  of  health,  accident  or  disability 
benefits  to  salaried  members  of  the  organized  fire  denartment  of  a 
fire  protection  district  in  a  first  class  county  who  shall  become 
disabled  due  to  injury  or  disease  Incurred  v/hile  on  dutv  or  in  the 
performance  of  their  duties,  must  be  submitted  to  the  voters  and 
annroved  by  them  even  thour^h  the  voters  have  nreviously  apnroved 
pensions  and  death  benefits. 

The  forecfolnn;  oninlon,  which  I  hereby  annrove,  was  prepared 
by  my  Assistant,  (iene  E.  Volets. 

Yours  very 

JOHN  C.  DANFORTH 

Attornev  General 
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Answer  by  letter,  Blackmar,  A. 


October  1,  1970 


OPINIOM  LETTER  NO.  512 


Honorabltt  Allen  S.  Parish 
Prosecuting  Attoimey 
Saline  County  Court  House 
Marshall,  Missouri  653^0 

Dear  Mr.  Parish; 

This  letter  Is  In  response  to  your  request  for  an  opinion 
where  you  ask  the  following: 

''Candidate  A  Is  candidate  for  the  office 
of  Prosecuting  Attorney.  Candidate  B  was  a 
Candidate  for  Probate  Judge.  Candidate  B  died 
on  September  16,  1970.  Both  Candidates  were 
running  unopposed.  May  Candidate  A,  who  has 
not  withdrawn  from  the  Prosecutor's  race  In 
accordance  with  Section  120.375,  RSMo  1969, 
now  be  considered  for,  and  nominated  as.  Pro¬ 
bate  Judge?  If  so,  whose  name  should  appear 
on  the  ballot  as  candidate  for  Prosecuting 
Attorney?" 

Section  120.550,  RSMo  1969,  provides  the  procedure  to  be  fol¬ 
lowed  when  a  candidate  dies  after  the  primary  but  prior  to  the 
election.  The  portions  of  that  statute  relevant  to  your  Inquiry 
are  as  follows : 

"1.  The  party  committee  of  the  county,  .  .  . 
shall  have  authority  to  make  nominations 
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"(2)  When  any  person  nominated  as  the  party 
candidate  for  any  office  shall  die  or  resign 
before  election;" 
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Under  that  section,  no  declaration  of  candidacy  by  the  In¬ 
dividual  nominated  Is  necessary. 

Section  120.370,  R.SHo  1969,  provides  that,  ”Cn]o  person  shall 
file  a  written  declaration  of  candidacy  for  more  than  one  office 
to  be  filled  at  the  next  general  election,  .  .  .  ."  Inasmuch  as 
Candidate  A,  If  he  were  nominated  by  the  county  committee  as  a  can¬ 
didate  for  probate  Judge,  would  not  personally  file  a  declaration 
of  candidacy  for  that  office,  he  would  not  come  within  the  prohi¬ 
bition  of  Section  120.370,  RSMo  1969.  Therefore,  we  find  no  rea¬ 
son  why  Candidate  A  may  not  be  nominated  as  his  party *s  candidate 
for  probate  Judge. 

Your  second  question  Is,  "  .  .  .  whose  name  should  appear  on 
the  ballot  as  candidate  for  Prosecuting  Attorney?”.  Here  It  ap¬ 
pears  that  Section  120.375,  RSMo  1969,  provides  the  exclusive 
method  by  which  a  candidate  may  withdraw.  That  section  reads: 

”1.  Any  person  who  has  filed  a  declaration  of 
candidacy  or  any  person  nominated  In  the  August 
primary  election  by  his  party  as  a  candidate 
for  an  elective  office,  who  wishes  to  withdraw 
as  a  candidate,  must  do  so  by  filing  a  written, 
sworn  statement  of  withdrawal  In  the  office  In 
which  his  original  declaration  of  candidacy  was 
filed  not  later  than  forty-five  days  prior  to 
the  day  of  the  primary  or  general  election,  as 
the  case  may  be. 

”2.  The  name  of  a  person  who  has  pi^jperly  filed 
a  declaration  of  candidacy,  or  of  a  person  nomi¬ 
nated  by  his  party  for  office,  who  has  not  given 
notice  of  withdrawal  as  provided  In  subsection 
1,  shall,  except  In  case  of  death,  be  printed 
on  the  official  primary  or  general  election 
ballot,  as  the  case  may  be." 

Inasmuch  as  the  time  deadline  has  passed  for  withdrawal.  Candidate 
A  may  not  cause  his  name  to  be  removed  as  candidate  for  prosecuting 
attorney.  Therefore,  If  Candidate  A  Is  nominated  for  probate  Judge 
by  the  party  committee,  his  name  will  appear  on  the  ballot  as  a 
candidate  for  both  the  office  of  probate  Judge  and  prosecuting 
attorney. 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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CONSTITUTIONAL  LAW:  The  amount  of  Indebtedness  which  may 

SCHOOLS:  be  incurred  by  a  school  district  is 

determined  on  the  basis  of  a  calendar 
year  rather  than  a  fiscal  year. 


OPINION  NO.  516 


October  9>  1970 


Honorable  Ralph  Breidensteln 
Prosecutlnp;  Attorney 
Clark  County  Court  House 
Kahoka,  Missouri  63^^5 

Dear  Mr.  Breidensteln: 

This  is  in  response  to  your  request  for  an  opinion  of  this 
office  with  respect  to  the  following  inquiry: 

"Can  a  consolidated  six-director  school 
district  legally  borrow  funds  for  the 
payment  of  currently  operating  expenses 
if  the  total  amount  of  any  such  loan  does 
not  exceed  the  amount  of  anticipated 
revenues  for  the  fiscal  year  in  which 
the  loans  are  made?"  TEmphasis  added) 

Borrowing  of  funds  by  a  school  district  must  conform  with  the 
limitations  as  stated  in  Article  VI,  Section  26(a),  Constitution  of 
Missouri,  19^5,  which  provides: 

"No  county,  city.  Incorporated  town  or 
village,  school  district  or  other  po¬ 
litical  corporation  or  subdivision  of 
the  state  shall  become  Indebted  in  an 
amount  exceeding  in  any  year  the  Income 
and  revenue  provided  for  such  year  plus 
any  unencumbered  balances  from  previous 
years,  except  as  otherwise  provided  in 
this  Constitution."  (Emphasis  added) 

Answer  to  your  question  is  dependent  upon  whether  the  phrase 
"for  such  year"  as  found  in  the  Constitution  refers  to  a  calendar 
year  or  a  fiscal  year.  The  Supreme  Court  of  Missouri  has  consistently 
interpreted  the  constitutional  phrase  "for  such  year"  to  mean  a 
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calendar  year  and  not  a  fiscal  year.  First  Nat.  Bank  of  Stoutland 
V.  Stoutland  Sch.  Dlst.,  319  S.W.2d  570  (Mo.  1958);  Clarence  Special 
School  Dlst.  V.  Scho^  Dlst.  No.  67.  107  S.W.2d  5,  7  (Mo.  1937); 

Linn  Consol.  H.  Sch.  Dlst.  v.  Pointer’s  Creek  Pub.  Sch.  Dlst.,  203 
S.W.2d  721  (Mo.  19^7). 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  office  that  the  amount 
of  Indebtedness  which  may  be  Incurred  by  a  school  district  Is  deter¬ 
mined  on  the  basis  of  a  calendar  year  rather  than  a  fiscal  year. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Gene  E.  Voigts. 


_  Very  truly^^^wiurs ,  ^ 

JOHN  C.  DANPORTH 
Attorney  General 
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MOTOR  VEHICLES: 


A  coiiunercial  motor  vehicle  used  by  the  owner 
or  operator  to  deliver  limestone  to  farms 
owned  or  leased  by  other  persons  more  than 
twenty-five  miles  beyond  the  municipal  area 
where  the  operation  is  based,  is  not  a  "local 
commercial  vehicle"  within  the  meaning  of  Sec¬ 
tion  301.010(12),  RSMo  1969. 


December  9,  1970 


OPINION  NO.  519 


Honorable  George  J.  Pruneau 
Prosecuting  Attorney 
Wayne  County 
100  North  Main  Street 
Piedmont,  Missouri  63957 


Dear  Mr.  Pruneau: 

This  official  opinion  is  rendered  pursuant  to  request  contained 
in  your  letter  concerning  the  meaning  of  Section  301.010(12),  RSMo 
1969,  defining  "local  commercial  vehicle." 

The  facts  presented  in  your  letter  may  be  stated  as  follows: 

"The  owner  and  operator  of  an  agricultural  lime¬ 
stone  pit  uses  its  own  commercial  motor  vehicles 
to  transport  agricultural  limestone  from  its  'lime 
pit'  to  all  points  and  places  within  the  State  of 
Missouri.  Orders  are  received  from  farm  owners  or 
managers  and  the  agricultural  limestone  is  taken 
directly  from  the  lime  pit  to  the  farm,  and  then 
spread  from  the  commercial  motor  vehicle  to  the 
land  of  the  farm  owner.  No  other  commodity  is 
transported  in  the  commercial  motor  vehicle.  The 
owner  or  manager  of  the  farm  pays  for  the  agricul¬ 
tural  limestone  at  the  time  it  is  delivered  and 
spread. " 

The  question  is  whether  or  not  a  vehicle  used  in  delivering  lime¬ 
stone  under  the  described  circumstances  is  a  "local  commercial  motor 
vehicle"  as  defined  by  the  statute. 

The  pertinent  parts  of  the  statute  read  as  follows: 

Section  301.010,  RSMo,  1969. 
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" (3)  'Commercial  motor  vehicle' ,  a  motor  vehicle 
designed  or  regularly  used  for  carrying  freight 
and  merchandise,  or  more  than  eight  passengers;" 

*  *  * 

"(12)  'Local  commercial  motor  vehicle', a  commer¬ 
cial  motor  vehicle  whose  operations  are  confined 
solely  to  a  municipality  and  that  area  extending 
not  more  than  twenty-five  miles  therefrom,  or  a 
commercial  motor  vehicle  whose  property  carrying 
operations  are  confined  solely  to  the  transporta¬ 
tion  of  property  owned  by  any  person  who  is  the 
owner  or  operator  of  such  vehicle,  to  or  from  a 
farm  owned  by  such  person  or  under  his  control 
by  virtue  of  a  landlord  and  tenant  lease;  pro¬ 
vided  that  any  such  property  transported  to  any 
such  farm  is  for  use  in  the  operation  of  such 
farm; " 

The  statute  makes  it  clear  that  in  order  to  qualify  as  a 
"local  commercial  motor  vehicle"  (1)  the  operation  of  the  vehicle 
must  be  confined  to  a  municipality  and  an  area  not  extending  more 
than  twenty-five  miles  therefrom,  or  (2)  its  operations  must  be 
confined  solely  to  transportation  of  the  vehicle  owner's  or  opera¬ 
tor's  property  to  or  from  a  farm  owned  or  leased  by  such  person. 

The  facts  in  this  case  are  that  the  vehicle  operates  beyond 
the  twenty-five  mile  limit  and  deliveries  are  made  to  farms  not 
owned  or  leased  by  the  owner  of  the  vehicle.  Under  these  circum¬ 
stances,  the  vehicle  is  not  within  the  statutory  definition  con¬ 
tained  in  Section  301.010(12),  RSMo  1969. 

There  seems  to  be  no  question  but  that  a  motor  vehicle  de¬ 
signed  and  used  for  hauling  agricultural  limestone  would  be  a 
"commercial  motor  vehicle"  within  the  meaning  of  Section  301.010(3), 
RSMo  1969. 

A  prior  opinion  of  this  office,  i.e..  Attorney  General  Opinion 
No.  364,  issued  on  October  16,  1969,  to  Mr.  E.  I.  Hockaday,  Super¬ 
intendent,  Missouri  State  Highway  Patrol,  involves  a  construction  of 
the  statute  under  consideration  here  on  a  different  factual  basis. 

A  copy  of  this  opinion  is  enclosed  for  your  further  information. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a  commercial  motor  vehicle 
used  by  the  owner  or  operator  to  deliver  limestone  to  farms  owned  or 
leased  by  other  persons  more  than  twenty-five  miles  beyond  the  muni¬ 
cipal  area  where  the  operation  is  based,  is  not  a  "local  commercial 
vehicle"within  the  meaning  of  Section  301.010(12),  RSMo  1969. 
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Honorable  George  J.  Pruneau 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistcuit,  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure 

OP. 364-Hockaday-1969 
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Answer  by  Letter  (Klaffenbach) 


Fovember  18,  1970 


OPINION  LETTER  NO.  520 


1  FILED 

Honorable  Robert  Payne 
Assistant  Prosecuting  Attorney 
Buchanan  County  Court  House 
St.  Joseph,  Missouri  64501 

Dear  Mr.  Payne: 

This  letter  is  in  answer  to  your  opinion  request  concerning 
whether  a  woman  who  received  alimony  judgment  in  a  fixed  amount 
in  a  divorce  action  in  Buchanan  County  can  bring  an  action  under 
the  provisions  of  Chapter  454,  the  uniform  support  of  Dependent's 
Law,  Missouri  being  the  initiating  state  and  Arkansas  the  responding 
state.  We  are  further  advised  that  the  primary  question  involved 
is  whether  this  reciprocal  law  applies  to  alimony  judgment. 

We  are  enclosing  Opinion  Letter  No.  491  involving  the 
unifoirm  law  and  you  will  note  in  that  instance  we  did  not  issue 
an  official  opinion  for  the  reason  that  the  matter  was  pending 
before  the  court.  We  adhere  to  the  policy  expressed  in  that 
letter  and  for  the  same  reason  will  not  issue  an  official  opinion 
in  this  instance.  You  will  note  however,  from  the  memorandum  of 
law  enclosed  that  we  held  on  page  3  that  it  was  our  view  that  the 
support  law  may  be  employed  by  a  wife  against  her  former  husband  to 
collect  back  alimony  awarded  her  by  judgment  of  a  foreign  state. 

We  adhere  to  the  view  expressed  in  Davidson  y.  Davidson,  405  P2 
26l  (1965)  in  which  the  Supreme  Court  of  Washington  held  that  the 
reciprocal  support  acts  (of  California  and  Washington)  may  be 
invoked  by  an  ex-wife  to  compel  the  appearance  of  her  ex-husband 
in  a  court  of  the  responding  state  to  determine  her  rights  and 
need  of  support  and  his  duty  of  support,  if  any,  and  "This  without 
reference  to  any  amount  indicated  or  obligation,  if  any,  to  pay 


Honorable  Robert  Payne 


the  same  under  the  divorce  degree.”  While  It  Is  clear  that  the 
court  In  the  Davidson  case  disregarded  the  amount  fixed  by  the 
court  In  the  sister  state  for  alimony  and  considered  It  only  as 
an  advisory  finding  of  the  obligor's  duty  of  support  and  the 
obligee's  entitlement  thereto  and  not  binding  we  do  not  reach  the 
conclusion  that  every  responding  state  under  the  uniform  act  must 
consider  the  alimony  judgment  as  only  "advisory".  That  Is  "the 
duty  of  support"  under  Section  ^5^.020(3) »  RSMo  1969,  Includes  any 
duty  of  support  Imposed  by  any  court  order.  The  court  did  not  con¬ 
sider  In  the  Davidson  case  whether  the  alimony  judgment  of  the  sister 
state  was  entitled  to  full  faith  and  credit  or  the  application  of 
Section  434.280,  RSiMo  1969  (or  like  statutes),  which  provides  that 
no  order  of  support  of  the  responding  state  shall  supercede  any 
other  order  of  support.  These  questions  were,  however,  considered 
In  the  Iowa  case  of  Moore  v.  Moore,  107  N.W.2d  97  (1961)  cited  as 
authority  In  the  Davidson  decision. 

However,  as  we  Indicated  we  support  the  proposition  In  the 
Davidson  case  that  (In  an  Instance  such  as  this)  the  ex-wlfe  has 
a  duty  of  support  owing  to  her  which  can  be  enforced  under  the 
uniform  act  although  we  do  not  speculate  at  this  time  as  to  what 
effect  the  Arkansas  responding  state  court  will  give  to  the  amount 
of  alimony  which  Missouri  has  determined  to  be  the  amount  of  sup¬ 
port  due  the  obligee. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 

Enclosure: 

Opinion  Letter  No.  491 
12-21-66,  Potashnlck 
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October  26,  1970 


Answered  by  Letter  -  Klaffenbach 
OPINION  LETTER  NO.  522 


Honorable  Willlan  0.  Johnson 
Proaeouting  Attorney 
Morgan  County  Court  House 
103  South  Monroe 
Versailles,  Missouri  65O8A 

Dear  Mr.  Johnson: 

This  letter  is  in  response  to  your  opinion  request  In 
which  you  ask: 

"Upon  occasion  the  Morgan  County  Judge  of 
Probate  and  ex  officio  Magistrate  Is  called 
Into  adjoining  counties  pursuant  to  Rule 
23 >05 1  Rules  of  the  Supreme  Court  of 
Missouri . 

"Will  you  kindly  advise  the  appropriate 
method  for  such  officer  to  obtain  reim¬ 
bursement  and  travel  expenses  and  such 
other  allowances  as  may  be  due  him  In  con¬ 
nection  with  such  performance  of  official 
duties  In  adjoining  counties?" 

Supreme  Court  Rule  23 >05  states: 

"If  the  magistrate  Is  disqualified  as  pro¬ 
vided  In  Rule  23.04,  or  If  the  magistrate 
dlsqxiallfles  himself,  he  shall  set  the 
examination  down  for  hearing  on  some 
date  within  ten  days  after  the  affidavit 


Honorable  William  0.  Johnson 


Is  filed,  and  shall  notify  and  request 
some  other  magistrate  In  the  county  (but 
not  a  Judge  of  a  court  having  original 
Jurisdiction  to  try  felonies).  If  there 
be  one,  or  If  not  some  magistrate  In  an 
adjoining  county,  to  conduct  the  exam¬ 
ination  In  the  court  where  the  complaint 
Is  pending;  and  It  shall  be  the  duty  of 
the  magistrate  so  requested  to  appear  at 
the  time  and  place  appointed  for  said 
examination,  and  he  shall  proceed  with 
the  same  In  like  manner  as  If  the  com¬ 
plaint  had  originally  been  brought  before 
him.  ” 


Section  34^*300,  RSNo  1969  which  Is  similar  In  context  to 
Supreme  Court  Rule  23.05  and  additionally  provides  for  reimburse¬ 
ment  of  certain  expenses  of  the  magistrate  temporarily  transferred, 
states : 


"If  the  magistrate  Is  disqualified  as  pro¬ 
vided  In  section  5^4.290,  he  shall  set  the 
examination  down  for  hearing  on  some  date 
within  ten  days  after  the  affidavit  Is  filed, 
and  shall  notify  and  request  some  other  mag¬ 
istrate  In  the  county.  If  there  be  one,  or 
If  not,  some  magistrate  In  an  adjoining 
county,  to  conduct  the  examination  at  the 
office  of  the  magistrate  where  the  complaint 
Is  filed;  and  It  shall  be  the  duty  of  the 
magistrate  so  requested  to  appear  at  the 
time  and  place  appointed  for  said  examination, 
and  he  shall  proceed  with  the  same  In  like 
manner  as  If  the  complaint  had  originally 
been  brought  before  him*  provided  however, 
that  no  Judge  of  the  circuit  court  nor  any 
of  the  appellate  courts  of  this  state  shall 
be  requested  to  conduct  such  examination. 

When  a  magistrate  appears  and  conducts  an 
examination  as  hex*eln  provided,  his  actual 
traveling  expenses  at  a  rate  not  to  exceed 
five  cents  per  mile  and  his  actual  subsist¬ 
ence  expense  at  a  rate  not  to  exceed  five 
dollars  per  day  shall  be  allowed  him  and 
shall  be  taxed  as  costs  In  the  case  and 
shall  be  paid  as  other  costs  Incurred  on 
behalf  of  the  state." 
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Therefore,  It  Is  clear  that  Section  5^^. 300  applies  directly 
to  the  situation  that  you  have  In  question. 

We  note  that  In  the  present  situation,  the  transfer  Is  not 
made  by  the  Supreme  Court .  Probate  and  ex  officio  magistrate 
Judges  temporarily  transferred  or  assigned  by  the  Supreme  Court 
receive  their  expenses  pursuant  to  and  as  provided  In  Section 
1181,190,  RSMo  1969  which  provides: 

"Any  probate  Judge  and  ex  officio  magistrate 
when  temporarily  transfeirred  or  assigned  by 
the  supreme  court  to  serve  as  a  Judge  of  a 
probate  court  and  magistrate  of  a  county 
other  than  the  one  to  which  he  Is  appointed 
or  elected  shall  be  reimbursed  for  his  ex¬ 
penses  In  the  amount  of  five  cents  a  mile 
for  each  mile  traveled  In  going  from  the 
place  of  his  residence  to  and  returning  from 
the  place  where  such  probate  or  magistrate 
court  Is  held  and  for  his  subsistence  In 
the  amount  of  ten  dollars  per  day  for  each  day 
so  engaged.  Such  expenses  shall  be  paid  monthly 
by  the  state  from  the  magistrate  fund  upon  the 
certification  of  the  probate  Judge  or  magistrate 
so  transferred  or  assigned.” 

Therefore  a  Judge  transferred  under  the  provisions  of  Supreme 
Court  Rule  23.05  is  allowed  such  expenses  which  shall  be  taxed  as 
costs  In  the  case  and  paid  as  other  costs,  whereas  a  probate 
and  ex  officio  magistrate  Judge  temporarily  transferred  or  assigned 
by  the  Supreme  Court  receives  such  expenses  by  the  state  from  the 
magistrate  fund  upon  the  certification  of  such  Judge. 

With  respect  to  the  mileage  provisions  contained  In  both 
Sections  5^^. 300  and  A8I.I9O,  we  call  your  attention  to  Section 
33.095*  RSMo  1969,  which  was  recently  enacted  by  the  Seventy- 
fifth  General  Assembly.  Section  33.095  states: 

"Other  provisions  of  law  notwithstanding. 

In  every  Instance  where  an  officer  or 
employee  of  the  state  or  any  county,  ex¬ 
cept  first  class  counties  with  a  charter 
form  of  government.  Is  paid  a  mileage 
allowance  or  reimbursement,  the  allowance 
or  reimbursement  shall  be  computed  at  the 
rate  of  ten  cents  per  mile  unless  a  higher 
rate  Is  specifically  authorized  by  statute 
or  order  of  the  comptroller." 
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It  Is  our  view  that  Section  33*095  expressly  supercedes  the 
mileage  provisions  of  Sections  5^4*300  and  481.190  and  as  a  result 
thereof  such  magistrate  Is  authorized  a  mileage  allowance  computed 
at  the  rate  of  ten  cents  per  mile.  Therefore,  the  mileage  to  be 
taxed  under  Section  544.300  Is  to  be  at  the  rate  of  ten  cents  per 
mile  and  the  mileage  to  be  paid  out  of  the  magistrate  fund  under 
Section  481.190  Is  also  to  be  at  the  rate  of  ten  cents  per  mile. 

Obviously,  both  of  the  latter  sections  differ  with  respect 
to  subsistence  In  that  Section  344.300  authorizes  actual  subsis¬ 
tence  expenses  at  a  rate  not  to  exceed  five  dollars  to  be  taxed 
In  the  case  and.  Section  481.190  authorizes  a  flat  subsistence 
rate  of  ten  dollars  per  day. 

Additionally,  with  respect  to  the  mileage  provisions  that 
we  have  noted,  we  wish  to  point  out  that  when,  as  In  Section 
544.300  such  officer  Is  allowed  to  tax  such  mileage  as  an  Item 
of  reimbursable  expense  to  him,  the  situation  Is  quite  different 
from  that  upon  which  we  passed  In  our  Opinion  No.  449,  dated 
October  16,  1969*  to  the  Honorable  John  C.  Vaughn,  Director, 
Division  of  Budget  and  Comptroller,  copy  enclosed,  In  which  we 
distinguished  a  sheriff's  taxation  of  mileage  which  was  not  to 
be  retained  by  him  personally,  but  was  required  to  be  paid  Into 
the  county  treasury  and,  held  that  Sections  33*095  did  not  apply 
In  such  a  situation. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


BONDS:  A  bondsman  or  surety  Is  dls- 

BAIL:  qualified  from  making  further 

SUPREME  COURT  RULES:  bonds  when  a  forfeiture  has 

been  entered  upon  a  recogni¬ 
zance  to  which  he  Is  a  party,  even  though  motions  to  set  aside 
such  forfeiture  may  be  pending. 


OPINION  NO.  523 


October  8,  1970 


Mr.  Thomas  E.  Allen 
Assistant  Prosecuting  Attorney 
Office  of  Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  6^068 

Dear  Mr.  Allen: 

This  Is  In  response  to  your  request  for  an  official  opinion 
of  this  office  with  respect  to  the  following  Inquiry: 

"Missouri  Supreme  Court  Rule  32.1^ 
designates  the  qualifications  for  Indi¬ 
vidual  surety  on  any  ball  bond.  Including 
subparagraph  5  of  the  Rule,  which  pro¬ 
vides  that  the  Individual  surety  'shall 
have  no  outstanding  forfeiture  or  unsatis¬ 
fied  Judgment  thereon  entered  upon  any  ball 
bond  In  any  court  of  this  state  or  of  the 
United  States.’ 

"Missouri  Supreme  Court  Rule  32.12  provides 
In  pertinent  part:  'If  there  Is  a  breach 
of  condition  of  a  bond,  the  court  In  which 
a  criminal  case  or  proceeding  Is  then  pend¬ 
ing  shall  declare  a  forfeiture  of  the  ball. 

The  court  may  direct  that  a  forfeiture  be 
set  aside,  upon  such  conditions  as  the  court 
may  Impose,  If  It  appears  that  Justice  does 
not  require  the  enforcement  of  the  forfei¬ 
ture.  When  a  forfeiture  has  not  been  set 
aside,  the  court  shall  on  a  motion  enter  a 
Judgment  of  default  and  execution  may  Issue 
thereon. ' 

"It  Is  our  opinion  that,  once  a  forfeiture 
Is  ordered  by  the  appropriate  court,  the 
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Individual  surety  is  disqualified  from  issu¬ 
ing  any  further  bonds  until  the  forfeiture 
has  either  been  set  aside  or  paid  into  court. 

However,  as  a  practical  matter,  almost  every 
forfeiture  results  in  a  motion  to  set 
aside  the  forfeiture,  which  is  taken 
under  advisement  by  the  court  for  a 
reasonable  period  of  time  to  allow  the 
bondsman  to  produce  the  defendant  or 
otherwise  remedy  the  breach  of  the  bond's 
conditions . 

"The  specific  question  requested  of  our 
office  and  which  vie  now  ask  you  is  whether 
a  forfeiture  becomes  final  for  purposes 
of  disqualifying  the  individual  surety  at 
the  time  the  forfeiture  is  ordered  or  at 
the  time  the  motion  to  set  aside  the  for¬ 
feiture  is  ruled  upon." 

The  qualifications  of  a  surety  are  defined  by  Supreme  Court 
Rule  32.14,  which  provides,  as  follows: 

"An  individual  shall  not  be  accepted 
as  a  surety  on  any  bail  bond  taken  under 
these  Rules  unless  he  possesses  the  follov/- 
ing  qualifications: 

1.  He  shall  be  a  reputable  person, 
at  least  twenty-one  years  of  age  and  a 
bona  fide  resident  of  the  State  of  ''Mis¬ 
souri  . 


2.  He  shall  not  have  been  con¬ 
victed  of  any  felony  under  the  laws  of 
any  state  or  of  the  United  States. 

3.  He  shall  not  be  an  attorney- 
at-law,  a  peace  officer,  a  constable 
or  a  deputy  constable. 

4.  He  shall  not  be  an  elected  or 
appointed  official  or  employee  of  the 
State  of  Missouri  or  any  county  or  other 
political  subdivision  thereof. 

5.  He  shall  have  no  outstanding 
forfeiture  or  unsatisfied  judgment  there- 
on  entered  upon  any  ball  bond  in  any 
court  of  this  state  or  of  the  United 
States."  (Emphasis  added.) 
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The  rule  provides  that  a  surety  is  not  Qualified  if  there 
is  either  an  "outstanding  forfeiture  or  unsatisfied  Judgment" 
entered  on  any  ball  bond  to  which  he  is  a  surety.  The  rules 
and  statutory  provisions  contemplate  both  a  forfeiture  and  a 
final  Judgment. 

Supreme  Court  Rule  32.12  defines  V7hen  a  forfeiture  shall 
occur  auid  sets  forth  the  procedure  by  v;hich  the  forfeiture 
shall  be  reduced  to  Jud,gment.  That  rule  provides: 

"If  there  is  a  breach  of  condition  of 
a  bond,  the  court  in  which  a  criminal 
case  or  proceeding  is  then  pending  shall 
declare  a  forfeiture  of  the  bail.  The 
court  may  direct  that  a  forfeiture  be  set 
aside,  upon  such  conditions  as  the  court 
may  impose,  if  it  appears  that  Justice  does 
not  require  the  enforcement  of  the  forfei¬ 
ture.  When  a  forfeiture  has  not  been  set 
aside,  the  court  shall  on  motion  enter  a 
Judgment  of  default  and  execution  may 
issue  thereon.  By  entering  into  a  bond 
the  obligors  submit  to  the  Jurisdiction  of 
the  court  in  which  the  defendant  is  required 
to  appear  under  the  condition  thereof  and 
in  which  a  prosecution  is  or  may  be  pending 
against  the  defendant  and  irrevocably  appoint 
the  clerk  of  the  court  as  their  agent  upon 
whom  any  papers  affecting  their  liability 
may  be  served.  Their  liability  may  be  en¬ 
forced  on  motion  ivlthout  the  necessity  of 
an  Independent  action.  The  motion  and  such 
notice  of  the  motion  as  the  court  prescribes 
may  be  served  on  the  clerk  of  the  court,  who 
shall  forthwith  mall  copies  to  the  obligors 
to  their  last  known  addresses." 

The  rule  clearly  contemplates  both  a  forfeiture  and  a  final 
Judgment  predicated  upon  the  forfeiture.  Similar  distinctions 
are  recognized  in  the  statutory  provisions  concerning  bond  for¬ 
feitures  . 

Section  5^3*370,  RSMo  1969,  provides,  as  follows: 

"If  the  defendant  shall  neglect  to  ap¬ 
pear  for  trial  or  Judgment,  or  upon 
any  other  occasion  when  his  presence  may 
be  lawfully  required,  before  a  magistrate, 
according  to  the  condition  of  his 
recognizance,  the  magistrate  must  enter 
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the  default  upon  his  record,  and  the 
recophlzance  shall  thereupon  be  adjudc^ed 
forfeited. ” 

Section  5^3.380,  RSMo  1969,  provides,  as  follows: 

"When  Judgment  of  forfeiture  shall  be 
entered  upon  any  recognizance,  as  pro¬ 
vided  In  section  5^3.370,  the  magistrate 
shall  Issue  a  citation  to  the  defendant 
and  his  sureties  In  the  recognizance, 
reciting  therein  that  default  has  been 
made  by  defendant,  and  Judgement  (sic) 
of  forfeiture  rendered  upon  said  recog¬ 
nizance,  and  that  unless  the  defendant 
and  his  said  sureties  appear  before 
such  magistrate  at  a  day  and  time  desig¬ 
nated  In  such  citation,  and  show  cause 
to  the  contrary.  Judgment  will  be  entered 
against  them  for  the  full  amount  of  said 
recognizance,  with  costs,  smd  execution 
Issued  therefor.  Such  citation  shall  be 
served  on  the  defendants  therein,  as  a 
summons  Is  served  In  civil  cases,  at 
least  fifteen  days  before  the  return  day 
thereof. " 

Section  5^3.390,  RSMo  1969,  provides,  as  follows: 

"When  such  citation  shall  have  been 
served  upon  the  defendants  therein,  or 
any  of  them,  as  directed  In  section 
■5^3.380,  the  magistrate  shall,  unless 
good  cause  be  shown  against  It,  proceed 
In  a  summary  manner  to  render  Judgment 
against  the  defendant  and  his  sureties 
In  said  recognizance,  or  such  as  have 
been  served,  for  the  amount  of  the  same, 
with  costs;  or.  If  any  of  said  defendants 
have  not  been  served,  or  not  served  In 
time,  the  magistrate  may  continue  the  case 
to  a  day  certain,  and  Issue  another 
citation  to  the  parties  not  served,  or 
may  dismiss  as  to  those  not  served,  and 
proceed  to  final  Judgment  against  those 
served,  as  herein  directed." 

Section  5^3. ^00,  RSMo  1969,  provides,  as  follows: 

"Any  defendant  against  whom  a  Judgment 
may  be  rendered  upon  a  forfeited  recog¬ 
nizance,  as  herein  provided  In  section 
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5^3.390,  may  appeal  from  such  judf^ent, 
at  any  time  within  ten  days  after  the 
rendition  of  the  Judpiment,  by  filing  an 
application  stating  that  he  verily  be¬ 
lieves  himself  injured  and  arrgrleved  by 
the  Judgment,  and  also  entering  into  a 
recognizance  with  sufficient  sureties, 
in  the  form  and  with  the  condition  re¬ 
quired  in  appeals  from  magistrates  in 
civil  cases;  and  the  prosecuting  attor¬ 
ney  or  prosecuting  witness  may  appeal  on 
behalf  of  the  state,  on  filing  an  appli¬ 
cation  therefor,  without  giving  recogni¬ 
zances  . " 

Section  5^^ .640,  RSMo  1969,  provides,  as  follows: 

"If,  without  sufficient  cause  or  excuse, 
the  defendant  falls  to  appear  for 
trial  or  Judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may 
be  lawfully  required,  according  to  the 
condition  of  his  recognizance,  the 
court  must  direct  the  fact  to  be  entered 
upon  its  minutes,  and  thereupon  the 
recognizance  is  forfeited,  and  the  same 
shall  be  proceeded  upon  by  scire  facias 
to  final  Judgment  and  execution  thereon, 
although  the  defendant  may  be  afterward 
arrested  on  the  original  charge,  unless 
remitted  by  the  court  for  cause  shovm." 

As  previously  indicated,  both  the  rules  and  statutory  pro¬ 
visions  contemplate  a  forfeiture  and  a  final  Judgment  as 
separate  and  distinct  stages  in  bond  forfeiture  proceedings. 

Forfeiture  of  bail  is  more  in  the  nature  of  a  decree  of 
forfeiture  than  a  Judgment.  An  order  of  forfeiture  has  been 
held  to  be  interlocutory  in  nature,  the  Judgment  absolute  being 
entered  in  the  proceedings  on  the  forfeited  bond  or  recogni¬ 
zance.  The  forfeiture  itself  becomes  final,  however,  when  it 
has  been  ordered  and  no  timely  application  for  relief  is  made. 
State  V.  Wynne.  I8I  S.W.2d  781  (Mo.  19^^). 

The  language  employed,  "outstanding  forfeiture,"  indicates 
that  finality  is  not  necessary.  "Outstauiding"  is  defined  as 
"(c)  Undischarged;  uncollected  or  unpaid;  unsettled;  undeter¬ 
mined."  Webster’s  New  International  Dictionary,  Second  Edition. 
Words  are  to  be  taken  and  considered  in  their  plain  or  ordinary 
and  usual  sense.  Section  1.0^0,  RSMo  1969* 
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The  distinction  between  forfeiture  and  final  judgment  Is 
apparent  in  the  decisions  of  the  Supreme  Court  of  Missouri. 

In  State  v.  Daigle,  442  S.W.2d  503,  505  (Mo.  1969),  the 
court  stated: 

"In  State  v.  Wynne,  356  Mo.  1095,  204 
S.W.2d  927,  this  court,  in  construing 
what  is  now  §  544.640,  RSMo  1959,  V.A. 

M.S.,  held  that  after  default  by  a 
defendant  and  forfeiture  of  recognizance, 
a  circuit  court.  In  the  proceeding  there 
provided  for  to  obtain  final  Judgment  and 
execution,  may  'for  cause  shown'  exercise 
its  Judicial  discretion,  even  though  the 
presence  of  the  principal  Is  not  obtain¬ 
ed.  The  proceeding  for  Judgment  after  a 
declaration  of  forfeiture  of  ball  Is  not 
governed  by  Supreme  Court  Rule  32.12, 

V.A.M.R.,  and  It  Is  there  provided  that 
'The  court  may  direct  that  a  forfeiture 
be  set  aside,  upon  such  conditions  as 
the  court  may  impose.  If  It  appears  that 
Justice  does  not  require  the  enforcement 
of  the  forfeiture.'  We  are  of  the 
opinion  that  the  discretion  of  the  court 
pursuant  to  this  rule  Is  at  least  as 
broad  as  that  indicated  In  State  v.  V/ynne." 

In  State  v.  Hammond,  426  S.W.2d  84,  86  (Mo.  1968),  the 
court  observed: 

".  .  .If  Criminal  Rule  32.12  had  been 
followed  the  court,  after  declaring  the 
forfeiture,  could  have  directed  that 
the  forfeiture  be  set  aside  if  Justice 
did  not  require  enforcement  of  the  for¬ 
feiture.  If  the  forfeiture  was  not  set 
aside  the  court,  acting  under  the  rule, 
could  have  entered  Judgment  of  default 
and  Issued  execution,  on  motion.  ..." 

Thus,  we  conclude  that  the  procedure  relating  to  forfei¬ 
ture  of  ball  bonds  provide  for  two  distinct  stages  of  such  pro¬ 
ceeding;  first,  the  forfeiture,  and,  second,  the  entry  of 
final  Judgment  upon  a  forfeited  recognizance.  A  surety  is 
disqualified  If  there  Is  either  an  "outstanding  forfeiture  or 
unsatisfied  Judgment"  entered  on  any  ball  bond  to  which  he  is 
a  surety.  An  "outstanding  forfeiture"  occurs  when  there  has 
been  a  breach  of  condition  of  a  bond,  however,  the  surety's 
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liability  for  that  forfeiture  remains  unsettled  or  undetermined, 
either  because  of  the  surety's  motion  to  set  aside  the  forfei¬ 
ture  or  because  a  final  Judgment  upon  a  forfeited  recognizance 
has  not  been  entered. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a  bondsman 
or  surety  is  disqualified  from  making  further  bonds  when  a  for¬ 
feiture  has  been  entered  upon  a  recognizance  to  which  he  is  a 
party,  even  though  motions  to  set  aside  such  forfeiture  may  be 
pending. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  assistant.  Gene  E.  Voigts. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS:  The  plain  and  rational  meaninp;  of  the 

STATE  BOARD  OF  word  "administration"  as  used  in  Sec- 

EDUCATION:  tion  161.112,  RS.Mo  1969  ,  which  sets 

COMMISSIONER  OF  forth  the  qualifications  for  the  State 

EDUCATION:  Commissioner  of  Education,  Involves 

as  an  essential  element  the  perfor¬ 
mance  of  executive  duties.  From  the  facts  set  forth  in  your 
telep:ram,  the  individual  in  question  does  not  possess  "breadth  of 
experience  in  the  administration  of  public  education"  as  renuired 
by  Section  161.112  and  is,  therefore,  not  qualified  for  appoint¬ 
ment  to  the  office  of  State  Commissioner  of  Education. 


OPINION  NO.  52^1 


October  7,  1970 


Mr.  F.  Burton  Sav;yer 
President 

State  Board  of  Education 
919  West  Adams 
Kirkwood,  Missouri 

Dear  Mr.  Sawyer: 

This  is  in  response  to  your  request  for  an  opinion  of  this 
office  with  respect  to  the  following  inquiry: 

"CONFIRMING  TELEPHONE  REQUEST  PLEASE  GIVE 
Y.OUR  OPINION  ON  WHETHER  STATE  BOARD  OF 
EDUCATION  CAN  APPOINT  AS  COMMISSIONER  IN¬ 
DIVIDUAL  WHO  IS  NOT  A  CERTIFIED  TEACHER 
HE  IS  A  MISSOURI  STATE  REPRESENTATIVE 
WITH  SEVERAL  YEARS  EXPERIENCE  AS  MEMBER 
AND  CHAIRMAN  OF  HOUSE  EDUCATION  COMMITTEE 
HE  WAS  A  PART  TIME  PROFESSOR  AT  MISSOURI 
VALLEY  COLLEGE  FOR  ONE  YEAR  AND  MINISTER 
OF  TWO  CHURCHES  HE  HAS  HIS  MA  DEGREE  IN 
POLITICAL  SCIENCE  AND  IS  READY  TO  RECEIVE 
HIS  PHD  IN  POLITICAL  SCIENCE  WITH  SPECIAL 
FIELD  EMPHASIS  ON  EDUCATION  AND  PUBLIC 
ADMINISTRATION" 

Article  IX,  Section  2(b),  Missouri  Constitution,  states 

as  follows : 
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"CominJ ssloner  of  education — qualification, 
duties,  and  compensation — appointment  and 
compensation  of  professional  staff — powers 
and  duties  of  State  Board  of  Education. — 

The  board  shall  select  and  appoint  a  com¬ 
missioner  of  education  as  its  chief  admin¬ 
istrative  officer,  who  shall  be  a  citizen 
and  resident  of  the  state,  and  removable  at 
its  discretion.  The  board  shall  prescribe 
his  duties  and  fix  his  compensation,  and 
upon  his  recommendation  shall  appoint  the 
professional  staff  and  fix  their  compen¬ 
sation.  The  board  shall  succeed  the  State 
Board  of  Education  heretofore  established, 
with  all  its  powers  and  duties,  and  shall 
have  such  other  powers  and  duties  as  may  be 
prescribed  by  law." 

Section  161.112,  RSMo  1969j  Implementing  Article  IX,  Section 
2(b),  provides  the  qualifications  for  the  Commissioner  of  Education: 

"Commissioner  of  education — appointment — 
qualifications — compensation — removal . — 

The  state  board  of  education  shall  ap¬ 
point  a  commissioner  of  education  as  its 
chief  administrative  officer.  The  com¬ 
missioner  shall  be  a  citizen  who  has  re¬ 
sided  in  the  state  for  at  least  one  year 
Immediately  preceding  his  appointment  and 
who  possesses  educational  attainment  and 
breadth  of  experience  in  the  administration 
of  public  education.  The  board  shall  pre¬ 
scribe  the  duties  of  the  commissioner  and 
fix  his  compensation,  and  may  remove  him  at 
its  discretion."  (Emphasis  supplied.) 

From  the  Information  furnished  in  your  telegram,  we  believe 
that  the  Initial  question  to  be  answered  is  whether  this  individual 
"possesses.  .  .breadth  of  experience  in  the  administration  of  public 
education."  The  primary  rule  of  statutory  construction  is  to  ascer¬ 
tain  from  the  language  used  the  Intent  of  the  legislature  and  to 
put  upon  the  language  used  its  plain  and  rational  meaning  in  order 
to  promote  its  object.  Donnelly  Garment  Co.  v.  Keitel,  35A  Mo.  II38, 
193  S.W.2d  577,  581  ( 19^6) .  Primary  emphasis  must  be  placed  on  the 
language  used  and  all  words  must  be  considered  in  their  ordinary 
and  plain  meaning.  Section  1.090,  RSMo  1969,  Christy  v.  Petrus, 

365  Mo.  1187,  295  S.W.2d  122,  126  (19^5);  Playboy  Club  v.  Myers, 

^31  S.W.2d  228,  231  (Mo.,  1968).  When  the  language  of  a  statute  is 
explicit  and  unambiguous  and  its  meaning  clear  and  unmistakeable : 
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"...  there  is  neither  reason  nor  room  for 
Judicial  construction.  .  .  cind,  we  find  nothinF, 
in  Section  ^43.^30  (or  in  any  related  statute) 
which  would  Indicate  a  legislative  intent  that 
the  non-technical  and  commonplace  lanp:uap:e 
hereinbefore  quoted  from  the  cited  statute 
should  be  construed  otherwise  than  in  its  natural, 
plain  and  ordinary  sense  and  meaning,  or  which 
would  afford  any  legitimate  basis  for  refusal 
to  accept  and  apply  that  language  honestly  and 
faithfully.  ..."  State  ex  rel.  Hopkins  v. 

Stemmons ,  302  S.W.2d  51,  55  (Mo.App . ,  1957 ) ; 

State  ex  rel.  Cobb  v.  Thomnson,  319  Mo.  492, 

5  S.W.2d  37,  59  (1928) . 

What  is  the  "natural,  plain  and  ordinary  sense  and  meaning" 
of  "breadth  of  experience  in  the  administration  of  public  education" 
as  used  by  the  legislature  in  Section  161.112?  The  crucial  word  in 
this  phrase  is  "administration."  Webster's  Third  New  International 
Dictionary  gives  a  number  of  meanings  for  "administration."  However 
in  the  context  in  which  "administration"  is  used  in  Section  161.112, 
it  is  defined  as  "the  performance  of  executive  duties;  MANAGEMENT, 
DIRECTION,  SUPERINTENDENCE."  The  dictionary  example  of  the  use  of 
"administration"  in  this  context  is  the  phrase  "engaged  in  the  admin 
istration  of  public  affairs." 

Ballentlne's  Law  Dictionary  (Third  Ed.,  1969)  defines  "admin¬ 
istration"  as  follows; 

"The  execution  of  a  law  by  putting  it  into 
effect,  applying  it  to  the  affairs  of  men. 

The  management,  care,  or  control  of  anything; 
an  executor's  or  administrator's  management 
of  the  estate  of  a  decedent;  an  officer's 
management  of  his  office."  (Emphasis  supplied.) 

Black's  Law  Dictionary  (Fourth  Ed.,  1951)  defines  "adminis¬ 
tration"  as: 


"Managing  or  conduct  of  an  office  or  employ¬ 
ment  ;  the  performance  of  the  executive  duties 
of  an  institution,  business,  or  the  like . " 

(Emphasis  supplied.) 

This  definition  is  based  on  the  case  of  Webb  v.  Frohmlller,  52 
Arlz.  128,  79  P.2d  510  (1938).  In  the  Webb  case  the  Arizona  State 
Tax  Commission  attempted  to  use  moneys  appropriated  for  the  admin¬ 
istration  of  certain  tax  statutes  for  remodeling  its  offices. 
Plaintiff,  a  contractor,  had  presented  for  payment  a  bill  for  equip¬ 
ment  and  the  state  auditor  had  refused  to  approve  it.  The  Court, 
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in  analyzing  whether  funds  appropriated  for  the  administration  of 
statutes  could  be  used  by  the  Tax  Commission  to  remodel  Its  offices, 
commented  as  follows  on  the  meaning  of  "administration": 

"Anything  which  may  be  considered  as  reason¬ 
ably  necessary  and  proper  for  the  commission 
to  do  In  the  administration  of  the  acts  may 
be  paid  for  out  of  the  appropriation,  but  any¬ 
thing,  no  matter  how  desirable  In  Itself,  which 
Is  not  reasonably  to  be  classed  as  a  cost  of 
administration  Is  not  permissible.  The  word 
*  administration*  means  'managing  or  conduct  of 
an  office  or  employment;  the  performance  of  the 
executive  duties  of  an  Institution,  business  or 
the  like .  ' "  Id.  at  51^  (Emphasis  supplied.) 

In  another  case  Involving  the  definition  of  the  word  "admin¬ 
istration",  People  ex  rel.  Elklnd  v.  Rosenbloom,  164  Mlsc .  916,  54 
NYS  2d  295  (1945),  the  question  was  whether  a  state  or  local  law 
governed  the  appointment  of  members  of  the  Board  of  Education  of  a 
certain  class  of  cities  In  New  York.  In  analyzing  a  constitutional 
provision  crucial  to  this  question,  the  Court  stated: 

"...  moreover,  the  Constitution  expressly 
excluded  from  the  power  granted  to  cities 
to  adopt  local  laws,  whether  adopted  by 
local  legislation,  or  by  popular  vote,  any 
enactment  which  might  apply  to  or  affect 
the  administration  of  the  public  school  sys¬ 
tems  In  such  cities .  Administration  Is 
generally  understood  to  mean  management, 
direction  or  supervision,  i  !  ^  at  300. 

(Emphasis  supplied.) 

From  the  foregoing,  we  conclude  that  the  plain  and  rational 
meaning  of  "administration"  Involves  as  an  essential  element  the 
performance  of  executive  duties.  That  the  legislature,  by  using  the 
word  "administration"  In  Section  161.112,  Intended  that  the  Com¬ 
missioner  of  Education  shall  have  had  actual  experience  In  the 
management,  direction  or  superintendence  of  public  education  Is 
emphasized  by  the  nature  of  the  duties  Imposed  on  the  Commissioner 
of  Education.  The  State  Board  of  Education  has  the  overall  respon¬ 
sibility  for  the  supervision  of  the  public  schools  of  Missouri. 

Article  IX,  Section  2(a),  Missouri  Constitution,  1945,  and  Section 
161.092,  RSI'lo  1969.  The  Commissioner  of  Education,  as  the  Board's 
chief  administrative  officer,  must  supervise  and  direct  the  pro¬ 
fessional  staff  and  other  employees  of  the  Board  In  the  day-to-day 
Implementation  of  the  Board's  policies.  Furthermore,  the  Commissioner 
has  certain  specified  duties  Imposed  upon  him  by  Section  161.122, 

RSMo  1969: 
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"Duties  of  the  commissioner. — The  commis¬ 
sioner  of  education  shall  supervise  the 
division  of  public  schools.  Either  in 
person  or  by  deputy,  he  shall  confer  with 
and  advise  county  and  school  district  of¬ 
ficers,  teachers,  and  patrons  of  the  public 
schools  on  all  matters  pertaininr:  to  the 
school  law;  visit  and  supervise  schools,  and 
make  suj;gestions  in  regard  to  the  subject 
matter  and  methods  of  instruction,  the  control 
and  government  of  the  schools,  and  the  care 
and  keeping  of  all  school  property;  attend 
and  assist  in  meetings  of  teachers,  directors, 
and  patrons  of  the  public  schools;  and  seek 
in  every  way  to  elevate  the  standards  and 
efficiency  of  the  instruction  given  in  the 
public  schools  of  the  state." 

Executive  experience  in  the  field  of  public  education,  "experience 
in  the  administration  of  public  education,"  would  be  Invaluable, 
if  not  essential,  in  the  performance  of  these  duties. 

Has  the  Individual  described  in  your  telegram  had  any  expe¬ 
rience  in  the  administration  of  public  education?  V/e  note  that  he 
"is  a  Missouri  State  Representative  with  several  years’  experience 
as  a  member  and  chairman  of  House  Education  Committee."  Although 
this  legislative  experience  may  have  exposed  him  to  certain  admin¬ 
istrative  problems  associated  with  public  education,  we  do  not 
believe  this  v/ould  constitute  experience  in  the  actual  manaEcement , 
direction  or  superintendence  of  public  education.  The  performance 
of  executive  duties  in  public  education  would  not  be  the  respon¬ 
sibility  of  a  state  legislator. 

Examining  the  other  facts  set  forth  in  your  telegram,  we 
find  nothing  which  would  constitute  "experience  in  the  administration 
of  public  education."  Therefore,  we  conclude  that  the  individual 
described  in  your  telegram  would  not  fulfill  the  qualifications  for 
Commissioner  of  Education  as  contained  in  Section  161.112,  RSMo  I969. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  plain 
aind  rational  meaning  of  the  word  "administration"  as  used  in  Sec¬ 
tion  161.112,  RSMo  1969,  which  sets  forth  the  qualifications  for 
the  State  Commissioner  of  Education,  involves  as  an  essential 
element  the  performance  of  executive  duties.  Prom  the  facts  set 
forth  in  your  telegram,  the  Individual  in  question  does  not  possess 
"breadth  of  experience  in  the  administration  of  public  education"  as 
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required  by  Section  161.112  cind  is,  therefore,  not  qualified  for 
appointment  to  the  office  of  State  Commissioner  of  Education. 

The  foregoinp;  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


Very  truly  ^iuaiirs , 

JOHN  C.  DANFORTH 
Attorney  General 
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OPINION  LETTER  NO.  525 
(Answered  by  letter-Park) 

xlonor2u>le  James  E.  Schaffner 
Director  o£  Revenue 
Department  of  Revenue 
State  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  rlr.  Schaffner: 

This  is  in  response  to  your  request  for  an  opinion  on  the  fol¬ 
lowing  matter  as  set  forth  in  your  letter; 

"'In  the  light  of  Section  144.440  emd  144.450, 

RSMo.  1969,  estaolishing  a  highway  use  tax  and 
exemptions  therefrom,  must  tiie  donee  of  an  auto¬ 
mobile,  or  one  who  receives  an  automobile  through 
a  will  or  through  non-testeunentary  inheritance, 
pay  a  highway  use  t&x  to  the  State  of  Missouri, 
where  the  donor,  testator,  or  intestate  has  pre¬ 
viously  paid  a  sales  tax  in  another  state  2uid 
fully  registered  the  automobile  in  that  state, 
emd  the  donee  or  heir  seeks  to  register  the  auto¬ 
mobile  in  Missouri?'" 

On  July  21,  1953,  this  office  issued  Attorney  General  Opinion 
No.  12  to  honorable  David  A.  Bryeui,  Supervisor,  Motor  Vehicle  Regis¬ 
tration,  Department  of  Revenue,  in  which  it  was  concluded  that  where 
a  Kotor  vehicle  is  registered  and  operated  in  emother  state  in  good 
faith  by  ti:e  owner  for  ninety  days  or  more  following  which  it  is 
moved  into  Missouri,  the  owner  is  exempt  from  sales  or  use  tax  under 
Section  144.450.  If,  however,  the  owner  gives  an  interest  in  the 
vehicle  to  another  person,  the  Missouri  Sales  or  Use  Tax  must  be  paid 
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upon  registration  in  Missouri. 

We  believe  that  the  conclusions  reached  in  that  opinion  repre¬ 
sent  a  correct  statement  of  the  law  as  it  exists  at  the  present 
time,  therefore  Opinion  Wo.  12  expresses  the  view  of  this  office 
with  respect  to  the  facts  stated  tlierein.  A  copy  of  the  opinion  is 
enclosed  herewith  for  your  information  and  guidance. 

We  believe  the  conclusion  reached  in  the  foregoing  opinion  is 
applicable  to  the  facts  presented  in  your  letter  ^md  as  a  consequence 
thereof  it  is  the  opinion  of  this  office  that  a  Missouri  Use  Tax  is 
payable  by  the  donee  or  heir  who  seeks  to  register  the  automobile  in 
Missouri. 

If  anything  further  is  needed  in  this  regard,  please  advise  us. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure: 
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Answer  by  Letter  (Klaffenbach) 


October  8,  1970 


OPINION  LETTER  NO,  528 


Honorable  Bob  F.  Griffin 
Prosecuting  Attorney 
Clinton  County  Court  House 
223  East  Third  Street 
Caraeron,  Missouri 

Dear  Mr.  Griffin: 


FI  LED 


This  letter  is  in  response  to  your  opinion  request  in 
which  you  ask  concerning  the  constitutionality  of  the  require 
ment  of  Section  493.050,  RSMo  1969,  that  a  "legal  newspaper" 
for  publication  purposes  "shall  have  been  published  regularly 
and  consecutively  for  a  period  of  three  years". 

While  we  find  no  Missouri  cases  directly  considering 
this  constitutional  question,  we  do  note  that  in  State  v. 
Proctor,  361  S.W.2d  802,  the  Supreme  Court  of  Missouri  en 
banc,  in  1962,  impliedly  approved  this  requirement  by  the 
following  statement  from  l.c.  805: 


"Prior  to  1937  the  law  of  Missouri  (Laws 
1931,  p.  303)  provided  that  such  news¬ 
papers  be  published  regularly  and  consec¬ 
utively  for  a  period  of  only  one  year. 

In  1937  the  period  was  changed  to  require 
a  period  of  three  years.  We  think  it  may 
be  reasonably  deduced  that  the  primary 
and  basic  purpose  of  the  act  is  to  require 
publication  in  a  "going",  regularly  published 
and  well  established  newspaper.  This,  upon 
the  theory  that,  by  reason  of  long  establish¬ 
ment  of  the  newspaper  in  which  it  is  pub¬ 
lished,  the  notice  will  be  more  likely  to 
come  to  the  attention  of  a  greater  number 
of  citizens  of  the  county." 


Honorable  Bob  P.  Griffin 


We  have  examined  this  section  and  considered  the  require¬ 
ment  in  question  and  find  no  clear  violation  of  any  constitu¬ 
tional  provision. 

It  is  a  well  settled  principle  of  constitutional  construc¬ 
tion  that/  only  when  there  is  a  clear  conflict  between  a 
legislative  enactment  and  the  constitution/  are  the  courts 
warranted  in  declaring  the  law  to  be  void.  In  the  Matter  of 
BurriS/  66  Mo.  442/  450  (1877)  ,  Borden  Co.  v.  Thomason/  353 
S.W.2d  735/  756  (Mo.  1962). 


Very  truly  yours / 


JOHN  C.  DANFORTH 
Attorney  General 


ASSESSORS:  1.  The  county  assessor  of  Marlon 

COOPERATIVE  AGREEMENTS:  County,  Missouri,  may  enter  Into  a 

cooperative  agreement  with  the  City 
of  Hannibal  under  such  terms  and  conditions  as  may  be  approved  by 
the  county  court,  as  provided  under  the  provisions  of  Sections 
70.210  to  70.230,  RSMo  to  perform  the  duties  of  the  City  Assessor 
of  Hannibal.  2.  The  County  Assessor  of  Marion  County  has  no  au¬ 
thority  to  perform  the  duties  of  the  City  Assessor  of  Hannibal 
except  as  provided  under  Sections  70.210  to  70.230,  RSMo.  3.  Under 
such  agreement  the  county  assessor  may  use  the  facilities  of  his 
office  and  services  of  his  deputies  and  clerks  In  performing  the 
duties  of  the  city  assessor.  .  All  compensation  paid  by  the 
City  of  Hannibal  for  the  use  of  such  facility,  and  the  services 
of  the  assessor,  his  deputies  and  clerks  shall  be  paid  to  Marlon 
County  and  deposited  In  the  county  treasury. 


OPINION  NO.  530 


December  10,  1970 


Honorable  Ronald  R.  McKenzie 
Prosecuting  Attorney 
Marion  County  Court  House 
B  &  L  Building,  3rd  & 

Broadway 

Hannibal,  Missouri  63^01 
Dear  Mr.  McKenzie: 

This  is  In  response  to  your  request  for  an  opinion  from 
this  office  as  follows: 

"Briefly,  it  has  been  the  custom  and  practice 
of  the  City  of  Hannibal,  located  within  Marion 
County,  Mo.,  to  pay  our  Asessor  [sic]  the  sum  of 
$^1,000.00  a  year  from  City  Funds  for  assessing 
property  within  the  City  Limits  of  Hannibal, 
and  for  the  City  of  Hannibal.  The  Assessor 
is  contending  that  in  spite  of  Senate  Bill  #1 
which  became  effective  on  September  1,  1970, 
that  he  should  still  get  $^,000.00  from  the 
City  of  Hcinnibal  and  there  is  some  question 
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Honorable  Ronald  R.  McKenzie 


insofar  as  the  County  Clerk  Is  concerned  as  to 
whether  or  not  this  $^<,000.00  payment  should 
not  be  made  direct  to  the  County  Treasurer. 

"You  will  recall  that  effective  September  1, 

1970,  pursuant  to  Senate  Bill  #1,  the  Assessor 
would  be  pay  [sic]  on  a  monthly  basis  out  of  the 
General  Revenue.  The  amount  to  be  paid  is 
based  on  the  valuation  of  the  County  the  pre¬ 
ceding  year.  The  bill  further  provides  that 
the  County  must  pay  for  all  help  requested 
by  the  Assessor  and  approved  by  the  County 
Court.  Our  questions  are  as  follows: 

"1.  Under  Senate  Bill  #1,  is  the  Assessor 
entitled  to  receive  remuneration  from  another 
political  subdivision,  (the  City  of  Hannibal, 

Missouri),  if  the  County  pays  all  the  salaries 
of  the  Assessor  and  Deputy  Assessors. 

"2.  If  the  County  Assessor  is  also  appointed 
the  City  of  Hannibal  Assessor,  is  the  remu¬ 
neration  paid  by  said  City  of  Hannibal  to 
be  given  to  and  retained  by  the  County 
Assessor  or  should  that  money  be  paid  into 
the  County  Treasury  of  the  County  and  of 
course  belong  to  the  County." 

The  City  of  Hannibal,  Marion  County,  Missouri  is  a  consti¬ 
tutional  charter  city  formed  under  the  provisions  of  the  Consti¬ 
tution  of  Missouri.  Marlon  County  is  a  third  class  county  with 
an  assessed  valuation  of  $5^,565,501.00  according  to  the  1967-70 
Official  Manual  of  the  State  of  Missouri. 

The  question  you  submit  concerns  a  public  officer  contract¬ 
ing  with  a  public  entity  for  the  performance  of  a  public  service. 
The  principles  of  lav;  are  entirely  different  from  those  that 
would  be  Involved  when  contracting  with  an  individual  regarding 
private  employment  or  service. 

Counties,  cities  and  public  officials  derive  their  authority 
from  the  state  and  have  only  such  authority  as  expressly  given 
them  by  law  eind  that  which  is  necessarily  implied  in  order  to 
execute  that  which  is  expressly  given.  Lancaster  v.  Atchlnson 
County .  180  S.W.2d  706,  352  Mo.  1039. 
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Section  8.03  of  the  Charter  of  the  City  of  Hannibal  pro¬ 
vides  : 


"The  Division  of  Assessment  shall  consist  of 
the  City  Assessor.  The  Assessor  shall  be 
appointed  by  the  Mayor  with  the  advice  and 
consent  of  the  Council,  shall  receive  such 
compensation  as  may  be  provided  by  ordinance 
and  shall  hold  office  for  a  term  of  four  years 
and  until  his  successor  is  appointed  and 
qualified.  The  Mayor  may  appoint  as  City 
Assessor  the  duly  elected  and  acting  Assessor 
of  Marion  County.  The  Assessor  shall  per¬ 
form  the  duty  of  assessing  and  valuing,  as 
a  basis  for  the  imposition  of  ad  valorem  or 
direct  property  taxes,  real  sind  tangible 
personal  property  subject  to  such  taxation 
in  this  city,  including  but  not  limited  to 
the  stocks  of  goods,  raw  materials,  finished 
products,  goods  in  process,  tools,  machinery, 
and  equipment  of  merchants  and  manufacturers 
which  may  be  subject  to  ad  valorem  merchants' 
or  manufacturers'  taxes.  He  may  perform 
such  other  duties  with  reference  to  assess¬ 
ment  of  taxes  of  any  kind  which  may  be  pro¬ 
perly  levied  by  the  city  as  may  from  time  to 
time  be  conferred  upon  him  by  ordinance.  All 
assessments  made  by  the  Assessor  shall  be  subject 
to  review  and  revision  by  the  Council  sitting  as 
a  Court  of  Appeal  in  the  manner  provided  by  or¬ 
dinance  .  " 

Under  the  above  charter  provisions  of  the  City  of  Hannibal, 
the  mayor  of  Hannibal  has  authority  to  appoint  as  the  city  assessor 
the  county  assessor  of  Marlon  County  to  perform  the  duties  of  city 
assessor.  If  he  is  appointed  under  this  charter  provision  it  has 
to  be  in  his  official  capacity  as  county  assessor. 

Section  70.210,  RSMo  provides  that  the  terms  used  in 
Section  70.210  to  70.320,  RSMo  have  the  following  meaning: 

"(1)  'Governing  body',  the  board,  body  or 
persons  in  which  the  powers  of  a  munic¬ 
ipality  or  political  subdivision  are 
vested ; 

"(2)  'Political  subdivision',  counties, 
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townships,  cities,  towns,  villages, 
school,  county  library,  city  library, 
city-county  library,  road,  drainage, 
sewer,  levee  and  fire  districts,  soil 
and  water  conservation  districts,  water¬ 
shed  subdistricts,  and  any  board  of  con¬ 
trol  of  an  art  museum.” 

Section  70.220,  RSMo  provides: 

"Any  municipality  or  political  subdivision 
of  this  state,  as  herein  defined,  may  con¬ 
tract  and  cooperate  with  any  other  munic¬ 
ipality  or  political  subdivision,  or  with 
an  elective  or  appointive  official  thereof, 
or  with  a  duly  authorized  agency  of  the 
United  States,  or  of  this  state,  or  with 
other  states  or  their  municipalities  or 
political  subdivisions,  or  with  any  private 
person,  firm,  association  or  corporation,  for 
the  planning,  development,  construction,  ac¬ 
quisition  or  operation  of  any  public  improve¬ 
ment  or  facility,  or  for  a  common  service; 
provided,  that  the  subject  and  purposes  of 
any  such  contract  or  cooperative  action  made 
and  entered  into  by  such  municipality  or 
political  subdivision  shall  be  within  the 
scope  of  the  powers  of  such  municipality  or 
political  subdivision.  If  such  contract 
or  cooperative  action  shall  be  entered  into 
between  a  municipality  or  political  subdivision 
and  an  elective  or  appointive  official  of  another 
municipality  or  political  subdivision,  said  con¬ 
tract  or  cooperative  action  must  be  approved  by 
the  governing  body  of  the  unit  of  government  in 
which  such  elective  or  appointive  official  resides." 

Under  the  above  statutory  provision,  the  county  of  Marion 
and  the  City  of  Hannibal  may  contract  with  each  other  or  with  an 
elective  or  appointive  official  thereof  for  a  common  service.  It  is 
our  view  that  since  the  county  and  city  are  each  required  to  assess 
property  for  tax  purposes  it  is  a  common  service  under  the  statutes. 

Section  70.290  provides  in  part  that  all  officers  acting 
under  the  authority  of  a  municipality  or  political  subdivision  pur¬ 
suant  to  such  agreement  or  cooperative  action  under  these  statutes 
shall  be  deemed  to  be  acting  for  a  governmental  purpose. 


Honorable  Ronald  R.  McKenzie 


Section  70.310,  RSMo  provides  that: 

"All  money  received  pursuant  to  any  contract 
or  cooperative  action,  under  the  provisions 
of  sections  70.210  to  70.320,  unless  other¬ 
wise  provided  by  law,  shall  be  deposited  in 
such  fund  or  funds  and  disbursed  in  accord¬ 
ance  with  the  provisions  of  such  contract  or 
cooperative  action." 

Section  53.010,  RSMo  provides  that  each  county  in  this  state, 
except  those  under  township  organization,  shall  elect  a  county 
assessor,  who  shall  enter  upon  the  discharge  of  his  duties  on  the 
first  day  of  September  next  after  his  election,  and  shall  hold  office 
for  a  term  of  four  years. 

Under  Senate  Bill  #1,  enacted  by  the  Seventy-fifth  General 
Assembly,  Third  Extraordinary  Session,  the  county  assessor,  clerks 
and  deputies  shall  receive  an  annual  salary  payable  monthly  for 
the  performance  of  their  duties,  the  salary  of  the  assessor  to  be 
determined  upon  the  assessed  valuation  in  each  county. 

The  duties  of  the  county  assessor  are  found  in  Chapter  137, 
RSMo.  It  is  the  statutory  duty  of  the  county  assessor  of  Marion 
County  to  assess  all  property  for  taxation  for  the  county  and 
state.  It  is  the  duty  of  the  assessor  of  the  City  of  Hannibal  to 
assess  property  for  taxation  for  the  city  as  provided  for  in  the 
charter  provisions.  Since  the  county  and  city  are  each  required  to 
have  the  property  assessed  for  taxation,  it  is  a  common  service  in 
the  scope  of  the  powers  of  the  county  and  city  which  each  may  con¬ 
tract  and  cooperate  with  in  its  performance. 

We  are  enclosing  herewith  Opinion  No.  23  Issued  by  this 
office  on  January  21,  1970  to  Honorable  P.  Wayne  Kuhlman,  Assistant 
Prosecuting  Attorney,  Clay  County,  Missouri  that  Clay  County  could 
contract  with  municipalities  of  Clay  County  to  extend  the  taxes 
for  said  municipalities.  Such  opinion  holds  that  the  county  clerk 
has  the  discretion  and  authority  to  decide  whether  he  will  enter 
into  a  cooperative  agreement  with  the  municipality  and  if  such  a 
contract  is  entered  into,  it  must  be  approved  by  the  county  court 
before  it  is  effective  and  that  any  consideration  made  pursuant  to 
such  contract  must  be  paid  into  the  county  treasury. 

We  believe  the  same  principles  of  law  discussed  in  the  above 
opinion  apply  to  the  facts  under  consideration. 

It  is  our  view  that  the  county  assessor  as  such  has  only 
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such  authority  to  contract  with  the  municipality,  for  the  per¬ 
formance  of  a  public  service  such  as  this,  as  is  provided  by 
statute  and  that  which  is  given  by  law  to  municipalities.  The 
authority  to  contract  in  such  matters  is  governed  by  the  pro¬ 
visions  of  Section  70.210  to  70.320,  RSMo.  Any  contract  he 
enters  into  with  any  city  for  the  performance  of  a  public  service 
such  as  assessing  property  has  to  be  done  in  his  official  capacity 
as  county  assessor,  and  under  such  terms  and  conditions  as  may 
be  approved  by  the  county  court  Including  the  use  of  the  facil¬ 
ities  of  the  county  and  the  services  of  the  deputies  and  clerks. 
However,  all  compensation  received  for  this  service  shall  be 
deposited  in  the  county  treasury. 

CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  The  county  assessor  of  Marlon  County,  Missouri,  may 
enter  into  a  cooperative  agreement  with  the  City  of  Hannibal  under 
such  terms  and  conditions  as  may  be  approved  by  the  county  court, 
as  provided  under  the  provisions  of  Sections  70.210  to  70.230, 

RSMo  to  perform  the  duties  of  the  City  Assessor  of  Hannibal. 

2.  The  County  Assessor  of  Marlon  County  has  no  authority 
to  perform  the  duties  of  the  City  Assessor  of  Hannibal  except 

as  provided  under  Sections  70.210  to  70.230,  RSMo. 

3.  Under  such  agreement  the  county  assessor  may  use  the 
facilities  of  his  office  and  services  of  his  deputies  and  clerks 
in  performing  the  duties  of  the  city  assessor. 

All  compensation  paid  by  the  City  of  Hannibal  for 
the  use  of  such  facility,  and  the  services  of  the  assessor,  his 
deputies  and  clerks  shall  be  paid  to  Marlon  County  and  deposited 
in  the  county  treasury. 

The  foregoing  opinion,  which  I  hereby  approved,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


V  Very  tr 

VL 

^  T  t  V»  ^ 


Very  truly  j/ours . 


JOHN  C.  DANFORTH 
Attorney  General 
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TAXATION  (INCOME) :  (1)  The  Missouri  Income  Tax  law  cannot 

TAXATION  (SALES  AND  USE):  be  amended  after  January  1,  1971,  in¬ 

creasing  tax  rates  or  otherwise  alter¬ 
ing  tax  licibility,  making  the  change  effective  for  the  entire  year 
1971.  (2)  Missouri  may  impose  a  surtax  on  income  similar  to  the 

surtax  imposed  by  the  federal  government.  (3)  The  General  Assembly 
cannot  impose  an  income  tax  computed  solely  on  the  basis  of  tax¬ 
payer's  federal  income  tax  liability.  (4)  The  Missouri  General  As¬ 
sembly  cannot  legally  use  the  entire  1971  income  as  the  basis  for  a 
surtax  or  as  the  basis  for  imposing  a  tax  computed  on  a  percentage 
of  the  federal  tax  where  the  law  is  passed  after  January  1,  1971. 

(5)  Section  13  of  Article  I  of  the  Missouri  Constitution  prohibits 
enactment  of  retrospective  tax  laws  irrespective  of  whether  the  tax 
is  imposed  upon  individuals  or  corporations.  (6)  The  legislature 
can  provide  for  referral  of  tax  increase  measures  earmarking  a  part 
of  the  increase  for  support  of  public  education  to  the  electorate 
by  referendum.  (7)  It  is  legal  to  impose  a  tax  on  sales  of  adver¬ 
tising. 


December  15,  1970 


OPINION  NO.  532 


Honorable  Richard  Southern 
Member,  Missouri  Senate 
511  West  Chestnut 
Monroe  City,  Missouri  63456 


Dear  Senator  Southern: 

This  official  opinion  is  issued  in  response  to  the  request  con 
tained  in  your  letter  concerning  the  legality  of  certain  proposed 
changes  in  the  State  Income  and  Sales  Tax  laws. 

As  we  understand  your  letter,  the  questions  raised  may  be  sum¬ 
marized  as  follows: 

1.  Can  the  Missouri  Income  Tax  law  be  amended  after  January  1 
1971,  increasing  tax  rates  or  otherwise  altering  tax  liability, 
making  this  change  effective  for  the  entire  year  1971? 

2.  Can  Missouri  impose  a  surtax  on  income  similar  to  the  sur¬ 
tax  imposed  by  the  federal  government? 

3.  Can  Missouri  impose  an  income  tax  computed  solely  on  the 
basis  of  taxpayer's  federal  income  tax  liability? 
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4.  Can  the  Missouri  Legislature  legally  use  the  entire  1971 
income  as  the  basis  for  a  surtax  or  as  the  basis  for  imposing  a  tax 
computed  on  a  percentage  of  the  federal  tax  where  the  law  is  passed 
after  January  1,  1971? 

5.  Would  the  answers  to  the  questions  be  the  same  as  to  indi¬ 
vidual  and  corporate  income  taxes? 

6.  Can  the  legislature  specifically  provide  for  referral  of 
tax  increase  legislation  to  the  electorate? 

7.  Is  it  legal  to  impose  a  sales  and  use  tax  on  advertising? 

The  questions  will  be  considered  in  the  order  in  which  they 
have  been  presented. 

1.  Section  13,  Article  I,  of  the  Missouri  Constitution  pro¬ 
vides  : 

"That  no  ex  post  facto  law,  nor  law  impairing 
the  obligation  of  contracts,  or  retrospective 
in  its  operation,  or  making  any  irrevocable 
grant  of  special  privileges  or  immunities,  can 
be  enacted." 

This  constitutional  provision  was  considered  by  the  Supreme 
Court  of  Missouri  in  the  case  of  Smith  vs.  Dirckx,  283  Mo. 188,  223 
S.W.104,  where  it  was  held  that  an  amendment  to  the  income  tax  law 
increasing  the  rates  for  the  entire  year  during  which  the  amendment 
was  passed  was  invalid  but  the  former  rates  might  be  applied  up  to 
the  effective  date  of  the  amendment. 

In  State  ex  rel.  Koeln  v.  Southwestern  Bell  Telephone  Company, 
316  Mo. 1008,  292  S.W.1037,  it  was  decided  that  a  rate  decrease  could 
not  be  made  retroactive  but  could  be  applied  only  from  the  effective 
date  of  the  statute.  Similarly,  in  Graham  Paper  Co.  vs.  Gehner, 
et  al,  332  Mo. 155,  59  S.W.2d  49,  the  court  found  that  a  change  in 
basis  from  intrastate  business  to  a  portion  of  all  business,  includ¬ 
ing  interstate  business,  could  not  be  made  retroactive. 

In  1968,  Article  X  of  the  Constitution  of  Missouri  was  amended 
by  adopting  Section  4(d),  which  reads  as  follows: 

"In  enacting  any  law  imposing  a  tax  on  or 
measured  by  income,  the  general  assembly 
may  define  income  by  reference  to  provi¬ 
sions  of  the  laws  of  the  United  States  as 
they  may  be  or  become  effective  at  any 
time  or  from  time  to  time,  whether  retro¬ 
spective  or  prospective  in  their  opera¬ 
tion.  The  general  assembly  shall  in  any 
such  law  set  the  rate  or  rates  of  such 
tax.  The  general  assembly  may  in  so  de¬ 
fining  income  make  exceptions,  additions, 
or  modifications  to  any  provisions  of  the 
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laws  of  the  United  States  so  referred  to 
and  for  retrospective  exceptions  or  modi¬ 
fications  to  those  provisions  which  are 
retrospective. " 

This  constitutional  provision  has  not  been  construed  by  the 
courts;  however,  it  is  our  opinion  that  it  does  not  conflict  with 
Section  13,  Article  I,  supra,  insofar  as  tax  rates  are  concerned 
and  does  not  authorize  the  General  Assembly  to  enact  retrospective 
tax  rates.  It  does  authorize  definition  of  Missouri  taxable  in¬ 
come  by  reference  to  laws  of  the  United  States  which  are  retrospec¬ 
tive  in  their  operation.  It  is  our  view,  therefore,  that  the 

legislature  cannot  enact  an  income  tax  law  after  January  1,  1971, 
making  its  new  rates  effective  for  the  entire  year  1971.  The  old 
rates  would  apply  to  the  effective  date  of  the  new  law  after  which 
the  new  rates  would  be  applicable. 

2.  A  surtax  is  nothing  more  than  an  extra  tax  or  charge  or  an 

additional  tax.  For  federal  tax  purposes  the  surtax  in  times  past 

was  a  graduated  income  tax  in  addition  to  the  normal  income  tax  im¬ 
posed  on  the  amount  by  which  one's  net  income  exceeds  a  specified 

sum.  At  the  present  time,  the  federal  surtax  is  merely  an  additional 

tax  computed  on  the  basis  of  a  certain  percentage  of  the  taxpayer's 
normal  income  tax.  All  of  the  rules  or  principles  applicable  to  im¬ 
position  of  ordinary  income  taxes  in  Missouri  would  be  equally  appli¬ 
cable  to  the  imposition  of  a  surtax  on  income  in  Missouri.  There  ap¬ 
pears  to  be  no  legal  objection  to  the  imposition  of  a  surtax  as  such. 

3.  A  system  of  imposing  state  income  taxes  on  the  basis  of  a 
percentage  of  federal  income  tax  liability  has  been  adopted  by 
several  states  and  has  gained  judicial  approval  in  at  least  two  of 
these.  Prior  to  its  admission  as  a  state  the  Territory  of  Alaska 
adopted  such  a  law.  The  legislative  design  was  to  base  the  income 
tax  on  the  federal  income  tax  law  as  then  in  existence  or  thereafter 
amended  and  to  calculate  the  tax  as  a  percentage  of  the  federal  tax. 
Under  the  Alaska  Organic  Act  it  had  the  privilege  of  legislating, 
including  the  levying  and  collecting  of  taxes  and  revenue,  in  much 
the  same  manner  as  a  state.  The  law  was  considered  and  upheld  by 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  in  Alaska 
Steamship  Company  v.  Mullaney,  180  F.2d  805.  After  Alaska  became 

a  state,  its  Supreme  Court  in  Hickel  v.  Stevenson,  416  P.2d  236  ap¬ 
proved  the  basic  foundation  of  the  Alaska  Act  which  was  to  make  the 
state's  claim  for  income  taxes  contingent  upon  the  establishment  of 
liability  for  federal  income  taxes. 

Likewise,  the  Nebraska  Revenue  Act  of  1967  imposed  a  Nebraska 
tax  on  income  which  is  based  upon  a  percentage  of  the  federal  in¬ 
come  tax  liability.  This  law  was  adopted  pursuant  to  authority 
granted  by  Article  VIII,  Section  IB,  of  the  Constitution  of  Nebraska 
which  provides:  "When  an  income  tax  is  adopted  by  the  Legislature, 
the  Legislature  may  adopt  an  income  tax  law  based  upon  the  laws  of 
the  United  States."  The  income  tax  statute  was  upheld  by  the  Supreme 
Court  of  that  state  in  Anderson  v.  Tiemann,  182  Neb. 393,  155  N.W.2d 
322. 
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The  State  of  Vermont  has  a  tax  on  income  which  is  measured  by  a 
percentage  of  the  federal  income  tax.  We  have  found  no  specific  pro¬ 
vision  in  the  Constitution  of  Vermont  authorizing  the  imposition  of 
tax  in  this  manner  nor  have  we  found  any  decision  of  the  courts  ap¬ 
proving  or  disapproving  this  statute. 

Aside  from  any  constitutional  provision,  the  technique  of  one 
statute  incorporating  by  reference  another  is  a  valid  exercise  of 
the  legislature.  This  is  true  even  though  the  incorporated  statute 
was  passed  by  a  different  legislative  body.  General  Installation  Co. 

V.  University  City,  Mo. Banc.,  379  S.W.2d  601;  State  ex  rel.  School 
Dist.  of  Kansas  City  v.  Lee,  Mo. Banc.,  66  S.W.2d  521;  State  ex  rel. 
Feinstein  v.  Hartmann,  Mo. Banc.,  231  S.W.982. 

In  Missouri,  Section  4(d)  of  Article  X  of  the  Constitution, 
supra,  contains  an  express  provision  relating  to  incorporation  of  the 
laws  of  the  United  States  by  reference  in  connection  with  imposition 
of  an  income  tax  in  Missouri.  Inasmuch  as  the  framers  of  the  consti¬ 
tution  have  undertaken  to  provide  the  manner  in  which  federal  laws 
can  be  used  in  connection  with  state  income  tax  statutes,  the  legis¬ 
lature  must  limit  itself  accordingly.  The  constitution  states  that 
the  General  Assembly  may  refer  to  laws  of  the  United  States  in  con¬ 
nection  with  defining  Missouri  income  and  that  independent  of  the 
federal  statutes  the  General  Assembly  will  establish  the  rate  of  tax. 

It  is  observed  that  this  constitutional  provision  is  more  restrictive 
than  the  provision  found  in  the  Nebraska  constitution  which  authorizes 
the  adoption  of  an  income  tax  law  based  upon  the  laws  of  the  United 
States.  The  Missouri  constitutional  provision  limits  the  use  of 
federal  laws  to  the  area  of  defining  income  for  tax  purposes.  This 
envisions  that  after  the  income  is  thus  defined,  the  tax  rate  as  es¬ 
tablished  by  the  General  Assembly  will  be  applied  to  that  income 
figure  rather  than  to  the  amount  of  federal  tax. 

It  is  our  opinion  that  the  Constitution  of  Missouri  prohibits 
the  use  of  the  federal  income  tax  as  a  basis  for  computing  the  Mis¬ 
souri  income  tax. 

4.  The  principles  of  law  set  forth  in  answer  to  the  first 
question  presented  by  your  letter  are  equally  applicable  to  prohibit 
retrospective  legislation  of  the  type  presented  in  the  fourth  question. 

5.  It  is  our  opinion  that  Section  13  of  Article  I  of  the  Missouri 
Constitution  prohibits  enactment  of  retrospective  tax  rates  irre¬ 
spective  of  whether  the  tax  is  imposed  upon  individuals  or  corporations. 

6.  A  referendum  of  tax  increase  legislation  can  be  ordered  by 
the  legislature  pursuant  to  authority  contained  in  Section  52(a)  of 
Article  III  of  the  Constitution  where  it  is  stated: 

"A  referendum  may  be  ordered  (except  as  to 
laws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety,  and 
laws  making  appropriations  for  the  current 
expenses  of  the  state  government,  for  the 
maintenance  of  state  institutions  and  for 
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the  support  of  public  schools)  either  by 
petitions  signed  by  five  percent  of  the 
legal  voters  in  each  of  two-thirds  of  the 
congressional  districts  in  the  state,  or 
by  the  general  assembly,  as  other  bills  are 
enacted.  *  *  *  " 

As  we  understand  the  question  the  proposed  tax  increase  legislation 
would  earmark  a  part  or  percentage  of  the  tax  increase  for  support 
of  public  education.  Such  a  law  would  not  be  an  appropriation  mea¬ 
sure  in  the  sense  used  in  Section  52(a)  of  Article  III  where  it  is 
provided  that  the  referendum  process  is  not  available  with  respect 
to  laws  making  appropriations  for  the  support  of  public  schools. 

Under  the  circumstances  presented  it  is  our  view  that  the  legislature 
could  provide  for  referral  of  the  legislation  to  the  electorate. 

7.  Your  letter  suggests  that  a  Missouri  law  imposing  sales  and 
use  taxes  on  advertising  might  be  illegal  and  unconstitutional.  The 
reasons  expressed  were  that  this  would  be  taxing  a  service  rather 
than  sales  of  tangible  personal  property  and  would  be  arbitrary  and 
discriminatory  in  that  it  taxes  one  type  of  service  while  excluding 
others.  We  do  not  agree  that  such  a  tax  would  be  illegal.  Chapter 
144,  RSMo  1969,  at  present  imposes  a  tax  on  sales  of  services  by 
telephone  and  telegraph  companies  as  well  as  certain  other  services. 

The  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  provides  that  no  state  may  deny  any  person  within  its  juris¬ 
diction  the  right  of  due  process  of  law  or  equal  protection  of  the 
law.  This  amendment  preverts  discriminatory  taxation  or  unreasonable 
classification  of  taxpayers. 

Article  X,  Section  1  of  the  Missouri  Constitution  provides; 

"The  taxing  power  may  be  exercised  by  the 
general  assembly  for  state  purposes,  *  *  *  " 

Article  X,  Section  3,  provides: 

"Taxes  may  be  levied  and  collected  for  public 
purposes  only,  and  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax.  *  *  *  " 

The  uniform  taxation  provisions  of  the  state  constitution  and 
the  equal  protection  clause  of  the  Fourteenth  Amendment  contain  no 
absolute  requirement  of  uniformity  in  taxation  but  only  require  that 
taxation  of  subjects  within  the  same  class  or  category  to  be  uniform. 
State  ex  rel.  Jones  vs.  Nolte,  Mo.S.Ct.,  165  S.W.2d  632.  In  Ex  parte 
Asotsky,  5  S.W.2d  22,  319  Mo. 810,  it  was  held  that  classification  for 
taxing  purposes  is  largely  a  legislative  question  and  particular 
classifications  will  be  upheld  if  justifiable  upon  any  reasonable 
theory . 

In  508  Chestnut,  Inc.,  v.  City  of  St.  Louis,  389  S.W.2d  823, 
appeal  dismissed  382  U.S.203,  an  ordinance  levying  a  two  per  cent 
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tax  on  gross  daily  rental  receipts  of  hotels  from  transient  guests 
was  held  not  to  violate  the  uniformity  requirements  of  the  state 
constitution.  The  court  said  in  effect  that  there  is  no  absolute 
requirement  of  uniformity  in  taxation  and  the  only  constitutional 
requirement  is  that  taxation  of  subjects  which  fall  in  the  same 
class  or  category  shall  be  uniform.  Uniformity  does  not  require 
that  all  siibjects  of  taxation  be  taxed  and  does  not  mean  universality. 
It  is  our  opinion  that  an  otherwise  legally  adopted  sales  tax  law 
would  not  be  rendered  invalid  by  reason  of  imposing  this  tax  on  all 
members  of  the  class  of  persons  selling  advertising. 


CONCLUSION 


It  is  the  opinion  of  this  office  that; 

(1)  The  Missouri  Income  Tax  law  cannot  be  amended  after  January 
1,  1971,  increasing  tax  rates  or  otherwise  altering  tax  liability, 
making  the  change  effective  for  the  entire  year  1971 

(2)  Missouri  may  impose  a  surtax  on  income  similar  to  the  sur¬ 
tax  imposed  by  the  federal  government. 

(3)  The  General  Assembly  cannot  impose  an  income  tax  computed 
solely  on  the  basis  of  taxpayer's  federal  income  tax  liability. 

(4)  The  Missouri  General  Assembly  cainnot  legally  use  the  entire 
1971  income  as  the  basis  for  a  surtax  or  as  the  basis  for  imposing  a 
tax  computed  on  a  percentage  of  the  federal  tax  where  the  law  is 
passed  after  January  1,  1971. 

(5)  Section  13  of  Article  I  of  the  Missouri  Constitution  pro¬ 
hibits  enactment  of  retrospective  tax  laws  irrespective  of  whether 
the  tax  is  imposed  upon  individuals  or  corporations. 

(6)  The  legislature  can  provide  for  referral  of  tax  increase 
measures  earmarking  a  part  of  the  increase  for  support  of  public 
education  to  the  electorate  by  referendum. 

(7)  It  is  legal  to  impose  a  tax  on  sales  of  advertising. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


.  Very  truly  uaw^s , 


JOHN  C.  DANFORTH 
Attorney  General 


October  29,  I97O 


OPINION  LETTER  NO.  538 
Answer  by  letter  -  Jones 


Mr.  G.  L.  Donahoe 
Executive  Secretary 
The  Public  School  Retirement 
System  of  Missouri 
P.  0.  Box  268 

Jefferson  City,  Missouri  65IOI 
Dear  Mr .  Donahoe : 

This  letter  Is  to  acknowledge  receipt  of  your  request  for 
an  opinion  In  regard  to  whether  or  not  the  employees  of  the  Board 
of  Trustees  of  the  Public  School  Retirement  System  are  covered 
under  the  provisions  of  Senate  Bill  213  relating  to  workmen’s 
compensation.  If  such  employees  az*e  not  covered  under  Senate 
Bill  213*  you  also  request  what  procedure  would  be  necessary  to 
secure  coverage. 

Senate  Bill  213  as  passed  by  the  Seventh-fifth  General 
Assembly  and  which  became  effective  on  October  13 f  1969,  pro¬ 
vided  that  the  provisions  of  Chapter  287 1  RSMo,  governing  work¬ 
men's  compensation  was  extended  to  Include  state  employees.  The 
term  "state  employee”  Is  defined  In  Section  105. 800,  RSMo  I969, 
to  mean: 


".  .  .  any  person  who  Is  an  elected  or  ap¬ 
pointed  official  of  the  state  of  Missouri 
or  who  Is  employed  by  the  state  and  earns 
a  salary  or  wage  In  a  position  normally 
requiring  the  actual  performance  by  him  of 
duties  on  behalf  of  the  state." 


In  addition.  Section  105 • 610,  RSMo  1969»  provides  that  the 
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State  of  Missouri  shall  have  the  option  to  become  a  self-insurer 
and  assume  all  liability  Imposed  by  Chapter  287,  RSMo,  or  to  pur¬ 
chase  Insurance  In  companies  licensed  to  write  workmen’s  compen¬ 
sation  Insurance  In  this  state. 

In  accordance  with  Sections  I69.OIO  through  169.130,  RSMo 
1969,  the  Board  of  Trustees  Is  responsible  for  the  administration 
and  operation  of  a  retirement  system  for  teachers  of  all  school 
districts  located  In  the  State  of  Missouri  with  exception  of  the 
cities  of  St.  Louis  and  Kansas  City.  Sections  I69.6OO  through 
169.710,  RSMo  1969,  also  provides  that  the  Board  of  Trustees 
shall  be  responslblle  for  the  operation  and  administration  of  a 
retirement  system  for  non-teacher  employees  of  all  school  dis¬ 
tricts  located  In  the  State  of  Missouri,  with  the  exception  of 
the  cities  of  St.  Louis  and  Kansas  City.  Section  I69.O3O,  RSMo 
1969,  provides  that  funds  required  for  the  operation  of  the 
teacher  retirement  system  shall  come  from  contributions  made  In 
equal  amounts  by  members  of  the  system  and  their  employers.  Like¬ 
wise,  Section  169.620,  RSMo  1969*  provides  that  funds  required 
for  the  operation  of  the  non-teacher  school  employees '  retire¬ 
ment  system  shall  come  from  contributions  made  In  equal  amounts 
by  employees  of  the  school  districts  and  their  employers.  Sec¬ 
tions  169.0^0  and  169.630,  RSMo  1969>  provide  that  these  funds 
belong  to  each  retlz^ment  system  and  do  not  become  funds  of  the 
State  of  Missouri  and  may  not  be  comingled  with  state  funds. 
Subsection  10  of  Section  169 >020,  RSMo  1969*  provides  that  the 
Board  of  Trustees  shall  employ  a  full  time  secretary,  not  one 
of  their  number,  who  shall  be  the  executive  officer  of  the  Board. 
Other  employees  of  the  Board  shall  be  chosen  only  upon  the 
recommendation  of  the  secretary.  The  law  does  not  specifically 
provide  that  payment  of  employees  of  the  Board  of  Trustees  shall 
be  made  from  any  particular  funds  of  the  system.  However,  It 
Is  our  understanding  that  In  actual  practice,  the  operating 
expenses  of  the  system.  Including  salary  payments  to  employees 
of  the  system,  are  made  from  Interest  earned  on  Invested  funds 
of  the  system. 

In  Attorney  General  Opinion  No.  3»  Atterbury,  10-  7-57,  it 
was  held  that  the  director  and  employees  of  the  Public  School 
Retirement  System  did  not  qualify  to  become  members  of  the 
Missouri  State  Employees'  Retirement  System  (copy  attached).  The 
reasoning  of  the  opinion  was  that  with  the  establishment  of  the 
Teacher  Retirement  System,  It  received  no  appropriations  from 
the  state,  but  was  an  entirely  self-sufficient  unit  operating 
on  Its  own  funds,  which  were  by  statute  declared  not  to  be 
state  funds.  Payment  of  administrative  expenses  and  the  com¬ 
pensation  of  the  director  and  his  employees  were  made  from  the 
fund,  not  from  appropriations,  and  therefore  the  System  could 
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not  qualify  under  the  definition  of  "department”  In  the  pro¬ 
visions  of  the  Missouri  State  Employees*  Retirement  Act. 

As  Indicated  previously.  Section  1  of  Senate  Bill  213 
defines  a  state  employee  as  one  employed  by  the  state  and  who 
earns  a  salary  or  wag:e  In  a  position  normally  requiring  the 
actual  performance  by  him  of  duties  on  behalf  of  the  state. 
Section  2  of  Senate  Bill  213.  provides  that  the  State  of  Missouri 
shall  have  the  option  to  become  a  self-insurer  eind  assume  all 
liability  under  the  Workmen's  Compensation  Act,  or  to  purchase 
Insurance  In  companies  licensed  to  write  workmen's  compensation 
Insurance.  It  Is  our  view  that  It  was  the  Intent  of  the  legis¬ 
lature  to  pay  out  of  state  appropriated  funds  the  workmen's  com¬ 
pensation  claims  or  workmen's  compensation  Insurance  premiums 
only  for  employees  who  are  paid  by  the  state.  In  view  of  the 
attached  opinion  and  statutory  provisions  relating  to  the  Public 
School  Retirement  System,  It  Is  our  view  that  the  employees  of 
the  Board  of  Trustees  of  the  Public  School  Retirement  System  are 
not  covered  under  Senate  Bill  213. 

Having  decided  that  the  employees  of  the  Board  of  Tznistees 
of  the  Retirement  System  are  not  covered  under  Senate  Bill  213, 
we  now  consider  what  procedure  would  be  necessary  to  secure 
coverage  under  the  Workmen's  Compensation  Act. 

The  Workmen's  Compensation  Law,  Section  287.090,  RSMo 
1969,  provides: 

"1.  Sections  287. 050  to  287. O80  and  287.120 
shall  not  apply  to  any  of  the  following  em¬ 
ployments  : 

"(1)  Employments  by  the  state,  county,  munic¬ 
ipal  corporation,  township,  school  or  road, 
drainage,  swamp  and  levee  districts,  or  school 
board,  board  of  education,  regents,  curators, 
managers,  or  control  commission,  board  or  any 
other  political  subdivisions,  corporation,  or 
quasi  corporation  thereof; 

«  •  » 

"2.  Any  employer  In  this  section  exempted  from 
the  operation  of  sections  287. 050  to  287.080 
and  287.120  may  bring  himself  within  the  pro¬ 
visions  of  this  chapter  by  filing  with  the 
division  notice  of  his  election  to  accept  the 
provisions,  or  by  the  purchasing  and  accepting 
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by  the  employer  of  a  valid  compensation  In¬ 
surance  policy,  and  the  election  by  the  pur¬ 
chase  and  acceptance  of  the  Insurance  policy 
shall  include  the  exempted  employments  de¬ 
scribed  In  subdivisions  (1),  (2),  (3),  and  (4) 
of  subsection  1  If  such  Intent  Is  shown  by  the 
terms  of  the  policy.  The  election  shall  take 
effect  and  continue  from  the  date  of  filing 
with  the  division  by  the  employer  of  his  elec¬ 
tion  to  accept  liability  under  this  chapter, 
or  from  the  effective  date  of  the  Insurance 
policy.  Any  employer  electing  to  become 
liable  under  this  chapter  may  withdraw  his 
election  by  filing  with  the  division  a  notice 
that  he  desires  to  withdraw  his  election, 
which  withdrawal  shall  take  effect  thirty 
days  after  the  date  of  the  filing,  or  at  such 
later  date  as  may  be  specified  In  the  notice 
of  withdrawal." 

Section  287.030,  RSMo  1969,  defines  the  word  "employer" 
as  follows : 

"1.  The  word  'employer'  as  used  In  this 
chapter  shall  be  construed  to  mean: 

•  •  • 

"(2)  The  state,  county,  municipal  corporation, 
township,  school  or  road,  dralnaige,  swamp  and 
levee  districts,  or  school  boards,  board  of 
education,  regents,  curators,  managers  or 
control  commission,  boeird  or  any  other  po¬ 
litical  subdivision,  corporation,  or  quasi 
corporation,  or  cities  under  special  charter, 
or  under  the  commission  form  of  government, 
which  elects  to  accept  this  chapter  by  law  or 
ordinance. " 

As  a  result  of  the  foregoing  statutory  provisions.  It 
would  appear  that  the  employees  could  be  subject  to  Chapter  28? 

If  the  Board  of  Trustees  files  an  election  with  the  State  Division 
of  Workmen's  Compensation  to  accept  the  provisions  of  Subsection  2 
of  Section  287.090,  RSMo  1969.  In  this  regard  an  action  was 
brought  In  the  case  of  Hickey  v.  Board  of  Education  of  the  City 
of  St .  Louis ,  256  S.W.2d  775,  (Mo.  En  Banc  1953)  to  enjoin  the 
expenditure  of  funds  to  procure  Insurance  covering  the  liability 
of  a  city  board  of  education  under  the  Workmen's  Compensation  Act. 
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However,  the  Supreme  Court  held  that  the  proposed  expenditure  was 
authorized  by  the  constitution  and  Sections  287.030  and  287.090, 
RSMo  1969. 

We  therefore  conclude  that  the  Board  of  Trustees  of  the 
Public  School  Retirement  System  has  the  authority  to  elect  to 
accept  the  provisions  of  Chapter  287,  irelatlng:  to  the  Missouri 
Workmen's  Compensation  Law,  for  the  benefit  of  Its  employees. 

Very  truly  yours. 


JOHN  C.  DAN FORTH 
Attorney  General 


Enclosure : 

Op.  No.  3 

10-  7-57*  Atterbury 
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November  l8,  1970 


OPINION  LETTER  NO.  5*»1 

Answered  by  Letter  -  Klaffenbach 


Honorable  Robert  3.  Drake,  Jr. 

Prosecuting  Attorney 
Benton  County  Court  House 
Warsaw,  Missouri  65355 

Dear  Mr.  Drake: 

This  letter  Is  In  answer  to  your  opinion  request  In  which 
you  ask  the  following: 

"We  have  In  this  county  a  nursing  home 
established  under  Chapter  198  R.S.Mo, 
which  Is  not  operating  a  nursing  home 
and  In  which  the  voters  of  the  district 
have  on  three  separate  occasions  refused 
to  approve  a  bond  Issue  for  the  oon> 
structlon  of  a  nursing  home.  Under  sec¬ 
tion  198.360  R.S.Mo.  as  amended  1969  the 
board  of  that  district  must  submit  to  the 
voters  a  proposition  on  the  dissolution 
of  that  district  but  the  statute  falls 
to  give  the  required  notice  for  the  elec¬ 
tion  and  form  of  the  ballot  and  the  ques¬ 
tion  Is  whether  or  not  the  procedure  pro¬ 
vided  In  R.S.Mo.  sections  198.250  through 
198.270  would  apply,  with  changes  In  the 
ballot  and  If  not  what  procedure  should 
be  followed?” 

Section  198.360,  RSMo,  1969  states: 
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”In  any  nursing  home  district  created 
under  the  provisions  of  chapter  198, 

RSMo  1967  Supp.  which  is  not  operating 
a  nursing  home,  and  in  which  the  voters 
of  said  district  have  on  three  separate 
occasions  refused  to  approve  a  bond  issue 
for  the  construction  of  a  nursing  home, 
the  board  of  said  district  shall  submit 
to  the  voters  the  proposition  of  the 
dissolution  of  the  district.  If  a  ma¬ 
jority  of  the  voters  approve  the  dis¬ 
solution,  said  district  shall  be  dis¬ 
solved  and  any  tax  money  in  the  trea¬ 
sury  shall  be  rebated  to  the  original 
taxpayer  on  a  pro  rata  basis." 

Section  198.250,  RSMo  1969*  applicable  to  an  election  to 
determine  whether  a  district  shall  be  organised  states: 

"Notice  of  the  election  shall  be  given 
by  publication  on  three  separate  days 
in  one  or  more  newspapers  having  general 
circulation  within  the  territory,  the 
first  of  which  publications  shall  be 
not  less  than  thirty  days  prior  to  the 
date  of  the  election,  and  by  posting 
notices  in  ten  of  the  most  public  places 
in  the  territory,  and  in  case  no  news¬ 
paper  has  a  general  circulation  in  the 
territory,  the  notices  shall  be  so  posted 
if  fifteen  of  the  most  public  places 
therein,  not  lees  than  thirty  days  prior 
to  the  date  of  the  election.  Each  notice 
shall  state  briefly  the  purpose  of  the 
election,  setting  forth  the  proposition 
to  be  voted  upon,  form  of  ballot  to  be 
used  at  the  election,  a  description  of 
the  territory,  set  forth  the  election 
precincts,  and  designate  the  polling 
places  thez*efor.  The  notice  shall 
further  state  that  any  district  upon  its 
establishment  shall  have  the  powers, 
objects  and  purposes  provided  by  sec¬ 
tions  198.200  to  198.350,  and  shall 
have  the  power  to  levy  a  property  tax 
not  to  exceed  fifteen  cents  on  the  one 
hundred  dollars  valuation." 

Section  198.260,  RSMo  1969,  provides  the  form  of  the  ballot 
at  such  election. 
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Although,  as  you  Indicated  In  your  letter  the  legislature 
did  not  provide  the  form  of  the  notice  for  dissolution  or  the  form 
of  the  ballot  for  dissolution  or  the  procedures  to  be  followed. 

It  Is  our  view  that  Insofar  as  applicable  the  procedures  outlined 
In  Section  198.250  should  be  followed  for  dissolution  of  the  dis¬ 
trict.  While  we  are  not  saying  that  another  form  of  notice  would 
not  be  sufficient,  we  do  believe  that  the  form  of  notice  provided 
by  the  legislature  for  the  organisation  of  the  district  would  be 
the  proper  form  also  to  be  used  for  the  dissolution  of  the  district. 

We  notice  with  respect  to  the  dissolution  provisions  of 
Section  198.360  that  the  "board  of  said  district"  Is  required 
to  submit  the  Issue  to  the  voters,  and  therefore.  Section  198.270 
which  charges  the  county  court  with  election  duties  Is  not  ap¬ 
plicable,  that  Is  to  say  on  dissolution  the  board  of  directors 
conducts  the  election,  although.  It  would  appear  appropriate 
and  advisable.  If  dissolution  Is  voted,  that  such  results  as 
declared  by  the  board  be  shown  on  the  records  of  the  county  court 
In  the  same  manner  as  was  the  order  showing  the  proposition  to 
organize  under  Section  198.270. 

With  respect  to  the  form  of  the  ballot,  the  general  rule 
of  course.  Is  that  the  ballot  roust  sufficiently  Inform  the 
voters  so  that  they  can  Intelligently  express  themselves  and  mark 
their  ballot  accordingly  whether  they  are  for  or  against  the 
Issue.  29  C.J.S.  Elections  $173(2)  et.  seq.  In  our  view  the 
proposition  can  be  stated  quite  simply  by.  In  the  ballot,  asking 
the  voters  whether  the  described  nursing  home  should  be  dissolved. 

It  Is  also  our  view  that  the  box,  "yes"  and  "no"  propo¬ 
sition  as  set  out  In  the  ballot  form  of  Section  198.260  should 
be  used  for  the  dissolution  proposition. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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December  31,  1970 


OPIi'JION  LKTTLR  NO.  544 
(Answered  by  letter-Park) 


Honoraiile  John  C.  Ryan 
State  Senator 
28th  District 
Walnut  ilills,  Rt  3 
Sedalia,  Missouri  65301 

Dear  Senator  Ryan: 


This  letter  is  in  response  to  your  request  for  an 
opinion  on  tl;ie  question  of  whether  or  not  the  individual 
concessionaires  should  collect  local  sales  tax  as  well 
as  state  sales  tax  at  tl:ie  Missouri  State  Fair  in  Sedalia. 

We  assume  from  tlie  inquiry  that  the  concessionaires 
who  are  expected  to  raake  sales  will  be  located  on  such 
part  of  tlie  grounds  of  the  Missouri  State  Fair  as  are 
witiiin  tile  geographical  limits  of  the  City  of  Sedalia 
cind  tiiat  tiie  city  has  taUcen  tiie  necessary  steps  to  com¬ 
ply  witlx  tile  provisions  of  tlie  City  Sales  Tax  Law,  Sec¬ 
tions  94.500  to  94.570,  RSMo  1969,  and  thus  may  legally 
collect  a  city  sales  tax. 

>  Section  94.510,  RSMo  1969,  provides  that  a  city  sales 
tax  may  be  imposed  on  the  receipts  from  the  sale  at  retail 
of  all  tangible  personal  property  or  taxedile  services  at 
retail  within  any  city  adopting  such  tax  if  such  property 
and  services  are  subject  to  taxation  by  the  State  of 
Missouri  under  the  provisions  of  tiie  Missouri  Sales  Tax 
Law  (Sections  144.010  to  144.510,  RSMo  1969). 

No  exemption  is  found  in  either  tlie  Missouri  Sales  Tax 
Law  or  the  City  Sales  Tax  Law  for  sales  made  by  concession¬ 
aires  on  the  Missouri  state  fair  grounds.  As  a  matter  of 
fact,  tne  state  tax  has  been  collected  on  sales  by  these 
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people  in  the  past.  It  is  our  vie;/  that  tiie  city  sales 
tax  must  he  collected  along  witii  the  state  sales  tax  in 
the  manner  provided  by  law. 


Yours  very  truly, 


JOIiN  C.  DANFORTH 
Attorney  General 
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SCHOOLS:  House  Joint  Resolution  No.  1,  Third 

CONSTITUTIONAL  LAW:  Extraordinary  Session  Seventy-fifth 

General  Assembly  (Constitutional 
Amendment  No.  A  on  ballot  November  3,  1970),  which  enacts  a  new 
Section  11(c)  of  Article  X  of  the  Constitution  of  Missouri,  pro¬ 
vides  that  If  the  board  of  education  of  a  school  district  does  not 
submit  to  the  electorate  a  proposal  for  a  higher  tax  rate  for  school 
purposes  after  the  effective  date  of  the  amendment,  the  last  tax 
rate  approved  In  the  district  shall  continue  for  the  current  tax  year. 

OPINION  NO.  5^6 


November  20,  1970 


Honorable  Robert  L.  Prange 
State  Senator,  District  1^ 

State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Prange: 

This  Is  In  response  to  your  request  for  an  opinion  from  this 
office  with  regard  to  the  following  Inquiry: 

"’If  we  assume  that  Constitutional  Amend¬ 
ment  No.  ^  on  the  ballot  for  November  3 
Is  passed  and  that  this  law  would  become 
effective  30  days  after  the  election, 
would  such  law  be  applicable  to  any 
school  election  held  before  December  5 
and,  in  your  opinion,  would  it  be  neces¬ 
sary  to  run  another  school  tax  levy  after 
December  5  in  order  to  make  that  provi¬ 
sion  of  Amendment  No.  4  effective?’" 

House  Joint  Resolution  No.  1,  Third  Extraordinary  Session, 
Seventy-fifth  General  Assembly,  was  Constitutional  Amendment  No. 

4  on  the  ballot  of  November  3,  1970.  While  the  official  canvass 
has  not  been  made  by  the  Secretary  of  State,  the  unofficial  count 
Indicates  that  this  amendment  received  a  majority  vote,  and,  there¬ 
fore,  will  go  into  effect  thirty  days  after  the  election.  Article 
XII,  Section  2(b),  Missouri  Constitution,  1945. 

Constitutional  Amendment  No.  4  repeals  Section  11(c)  of  Article 
X,  r^lssouri  Constitution,  and  adopts  In  its  place  a  new  Section  11 
(c).  When  Amendment  No.  4  becomes  effective.  Section  11(c)  of  Arti¬ 
cle  X  will  read  as  follows: 

"In  all  municipalities,  counties  and 
school  districts  the  rates  of  taxation 
as  herein  limited  may  be  Increased  for 
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their  respective  purposes  for  not  to 
exceed  four  years,  when  the  rate  and  pur¬ 
pose  of  the  Increase  are  submitted  to  a 
vote  and  two-thirds  of  the  qualified 
electors  voting  thereon  shall  vote  there¬ 
for;  provided  in  school  districts  the 
rate  of  taxation  as  herein  limited  may  be 
increased  for  school  purposes  so  that  the 
total  levy  shall  not  exceed  three  times 
the  limit  herein  specified  and  not  to 
exceed  one  year,  except  as  herein  pro¬ 
vided,  when  the  rate  period  of  levy  and 
the  purpose  of  the  increase  are  submitted 
to  a  vote  and  a  majority  of  the  qualified 
electors  voting  thereon  shall  vote  there¬ 
for;  provided  in  school  districts  in  cities 
of  seventy-five  thousand  inhabitants  or 
over  the  rate  of  taxation  as  herein 
limited  may  be  increased  for  school  pur¬ 
poses  so  that  the  total  levy  shall  not 
exceed  three  times  the  limit  herein 
specified  and  not  to  exceed  two  years, 
except  as  herein  provided,  when  the  rate 
period  of  levy  and  the  purpose  of  the  in¬ 
crease  are  submitted  to  a  vote  and  a 
majority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided,  that 
in  any  school  district  where  the  boara  of 
education  is  not  proposing  a  higher  tax 
rate  for  school  purposes,  the  last  tax  rate 
approved  shall  contipue  and  the  tax  rate  need 
not  be  submitted  to  the  voters;  provided , 
that  in  school  districts  v/here  the  qualified 
voters  have  voted  against  a  proposed  higher 
tax  rate  for  school  purposes,  then  the  rate 
shall  remain  at  the  rate  approved  in  the 
last  previous  school  election  except  that  the 
board  of  education  shall  be  free  to  resubmit 
any  higher  tax  rate  at  any  time;  provided 
that  any  board  of  education  may  levy  a  lower 
tax  rate  than  approved  by  the  voters  as 
authorized  by  any  provision  of  this  section; 
and  provided,  that  the  rates  herein  fixed, 
and  the  amounts  by  which  they  may  be  increased 
may  be  further  limited  by  law;  and  provided 
further,  that  any  county  or  other  political 
subdivision,  when  authorized  by  law  and  within 
the  limits  fixed  by  law,  may  levy  a  rate  of 
taxation  on  all  property  subject  to  its 
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taxing  powers  In  excess  of  the  rates  herein 
limited,  for  library,  hospital,  public  health, 
recreation  grounds  and  museum  purposes." 

(Emphasis  supplied) 

That  portion  of  Constitutional  Amendment  No.  4  crucial  to  this  opln 
Ion  has  been  underscored. 

We  assume  that  your  question  pertains  to  the  following  factual 
situation:  The  school  board  of  a  six-director  school  district  has 
prior  to  the  effective  date  of  Constitutional  Amendment  No.  4  sub¬ 
mitted  to  the  voters  of  the  district  proposals  to  Increase  the  rate 
of  taxation  In  the  district  and  these  proposals  have  been  defeated 
by  the  voters.  Your  Inquiry  Is  what  must  the  district  do  after  the 
effective  date  of  Constitutional  Amendment  No.  In  order  to  take 
advantage  of  the  provisions  of  that  amendment  and  adopt  last  year's 
levy  for  the  current  year. 

Initially,  we  must  determine  whether  the  underscored  language 
of  Constitutional  Amendment  Mo.  ^  Is  self-enforcing  or  whether  leg¬ 
islation  Is  necessary  to  make  this  language  effective.  The  rule 
by  which  It  Is  determined  If  a  constitutional  provision  Is  self¬ 
executing  has  been  described  as  follows  by  the  Missouri  Supreme 
Court : 


"'One  of  the  recognized  rules  Is  that  a 
constitutional  provision  Is  not  self¬ 
executing  when  It  merely  lays  down  general 
principles,  but  that  It  Is  self-executing 
If  It  supplies  a  sufficient  rule  by  means 
of  which  the  right  which  It  grants  may  be 
enjoyed  and  protected,  or  the  duty  v;hlch 
It  Imposes  may  be  enforced,  without  the 
aid  of  a  legislative  enactment.  *  »  * 
Another  way  of  stating  this  general,  gov¬ 
erning  principle  Is  that  a  constitutional 
provision  Is  self-executing  If  there  Is 
nothing  to  be  done  by  the  legislature  to 
put  It  In  operation.  In  other  words.  It 
must  be  regarded  as  self-executing  If  the 
nature  and  extent  of  the  right  conferred 
and  the  liability  Imposed  are  fixed  by  the 
Constitution  Itself,  so  that  they  can  be 
determined  by  an  examination  and  construc¬ 
tion  of  Its  terms,  and  there  Is  no  language 
Indicating  that  the  subject  Is  referred  to 
the  legislature  for  action.'  11  Am.Jur., 
Constitutional  Law,  §  7^,  pp .  691,  692. 

See,  also,  16  C.J.S.,  Constitutional  Law, 
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§  ^8,  pp.  98-101.  .  .  State  ex  rel.  City 
of  Fulton  V.  Smith,  355  Mo"!  27,  19^  S.W.2cl 
302,  30^1  (banc  19^6) 

"The  general  rule  is  thus  stated  In  12 

c.  j,  p.  729* 

'It  is  within  the  power  of  those  who 
adopt  a  constitution  to  make  some  of  Its 
provisions  self-executing,  with  the  object 
of  putting  it  beyond  the  power  of  the  leg¬ 
islature  to  render  such  provisions  nugatory 
by  refusing  to  pass  laws  to  carry  them 
into  effect.  *  *»  » 

'Constitutional  provisions  are  self¬ 
executing  when  there  is  a  manifest  inten¬ 
tion  that  they  should  go  into  immediate 
effect,  and  no  sinclllary  legislation  is 
necessary  to  the  enjoyment  of  a  right 
given,  or  the  enforcement  of  a  duty  im¬ 
posed.  ' 

"And  further,  page  730: 

'A  constitutional  provision  designed 
to  remove  an  existing  mischief  should 
never  be  construed  as  dependent  for  its 
efficiency  and  operation  on  the  legislative 
will.'"  State  ex  inf.  Noimian  v.  Ellis,  325 
Mo.  15^,  2«  S.W.2d  363,  365  (banc  1930) 

See  also  In  re  V  - ,  306  S.W.2d  ^6l,  M63  (Mo.  banc  1957). 

With  reference  to  the  underscored  wording  of  Constitutional 
Amendment  No.  4,  we  do  not  believe  that  a  statute  is  necessary  to 
put  this  clause  into  effect.  "...  Any  statute  about  the  matter 
must  needs  follow  the  precise  words  or  the  very  substance  of  the 
Constitution  itself,  and  no  statute  which  could  be  passed  could 
clarify  the  matter  in  any  respect  whatever.  ..."  State  ex  inf. 
Barker  v.  Duncan,  265  Mo.  26,  175  S.W.  9^0,  9^^  (banc  1915).  The 
underscored  portion  of  Amendment  No.  ^  is  not  so  indefinite  as 
to  render  it  impossible  of  execution  without  specific  legislative 
implementation.  Furthermore,  we  believe  that  the  Intent  of  the 
framiers  of  this  language  and  the  Intent  of  those  who  adopted  it  was 
that  it  would  provide  immediate  relief  for  the  school  districts  of 
the  state  and  that  its  effectiveness  would  not  be  dependent  on 
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legislative  action.  Therefore,  we  conclude  that  the  underscored 
provision  of  Amendment  No.  ^  is  self-enforcing  and  becomes  effective 
thirty  days  after  the  election  at  which  the  eimendment  was  approved. 

Constitutional  provisions  are  subject  to  the  same  general 
rules  of  construction  as  are  statutes.  The  fundamental  purpose  In 
construlne  constitutional  provisions  is  to  ascertain  and  give  ef¬ 
fect  to  the  Intent  of  the  framers  of  the  provision  and  the  people 
who  adopted  It.  Rathjen  v.  Reorganized  School  District  R-II,  365 
Mo.  518,  284  S.W.2d  5ib,  524  (banc  1955).  In  construing  the  lan¬ 
guage  of  a  constitution  the  words  used,  unless  technical,  are  to 
be  understood  In  their  usual  and  ordinary  sense.  Vanlandlngham  v. 
Reorganized  School  District  No.  R-IV,  243  S.W.2d  107 ,  l09  (Mo .  1951) . 
Furthermore,  a  constitutional  provision  speaks  as  of  Its  effective 
date  unless  the  Intention  Is  manifest  on  its  face  beyond  a  reason¬ 
able  doubt  that  the  provision  should  operate  retrospectively.  City 
of  Shreveport  v.  Cole,  129  U.S.  36,  32  L.Ed.  589,  9  S.Ct.  210  ; 

State  ex  rel  Harrison  v.  Frazier,  98  Mo.  456,  11  S.W.  973  (I889); 
and  State  ex  rel  Scott  v.  Dlrcks,  211  Mo.  568,  111  S.W.  1  (1908). 

Turning  now  to  the  underscored  nortlon  of  Amendment  No.  4, 
this  proviso  reads: 

"...  that  In  any  school  district  where 
the  board  of  education  is  not  proposing 
a  higher  tax  rate  for  school  purposes, 
the  last  tax  rate  approved  shall  continue 
and  the  tax  rate  need  not  be  submitted  to 
the  voters;  .  .  ." 

A  school  board  "proposes”  a  higher  tax  rate  by  submitting  such 
a  "proposal"  to  the  electorate.  See  Sections  164.021  and  164.031, 

RSMo  1969.  Therefore,  we  conclude  that  If  a  school  board,  after 
the  effective  date  of  Amendment  No.  4,  does  not  propose  to  the 
voters  of  the  district  an  Increase  In  the  tax  rate  for  school  pur¬ 
poses  then  the  last  tax  rate  approved  shall  continue  and  the  tax 
rate  need  not  be  submitted  for  the  approval  of  the  electorate. 

CONCLUSION 

Therefore,  it  Is  the  conclusion  of  this  office  that  House  Joint 
Resolution  No.  1,  Third  Extraordinary  Session  Seventy-fifth  General 
Assembly  (Constitutional  Amendment  No.  4  on  ballot  November  3,  1970), 
which  enacts  a  new  Section  11(c)  of  Article  X  of  the  Constitution  of 
Missouri,  provides  that  If  the  board  of  education  of  a  school  district 
does  not  submit  to  the  electorate  a  proposal  for  a  higher  tax  rate 
for  school  purposes  after  the  effective  date  of  the  amendment,  the 
last  tax  rate  approved  In  the  district  shall  continue  for  the  cur¬ 
rent  tax  year. 


-5- 


Honorable  Robert  L.  Prance 


The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 


JOHN  C.  DANPORTH 
Attorney  General 


-6- 


OPINION  LETTER  550 
Answered  by  Klaffenbach 

December  31,  1970 


Honorable  George  E.  Murray 
Representative,  38th  District 
3  Williamsburg  Road 
Creve  Coeur,  Missouri  63141 


Dear  Representative  Murray: 

This  letter  is  in  response  to  your  request  for  an 
opinion  concerning  the  validity  of  a  pension  plan  of 
a  fire  protection  district  organized  under  the  provisions 
of  Chapter  321  RSMo.  1969.  You  question  various  features 
of  the  plan  and  primarily  the  propriety  of  the  purchase 
of  annuity  contracts  for  the  individual  fireman. 

We  have  examined  the  plan  in  question  and  in  view 
of  the  broad  powers  given  such  districts  under  Section 
321.220  RSMo.  1969,  we  are  of  the  view  that  the  use  of 
an  annuity  type  plan  of  this  nature  is  proper. 

In  this  respect  we  call  your  attention  to  our 
Opinion  No.  366  dated  November  9,  1965  to  Gralike,  which 
is  enclosed. 


FILED 


Very  truly  yours , 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Gardner 


December  9,  1970 


OPINION  LETTER  NO.  558 


Honorable  Raymond  L.  Skag^rs 
State  Representative 
District  No.  150 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Skaggs: 
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This  letter  Is  In  response  to  your  request  for  an  opinion  con¬ 
cerning  the  valuation  of  forest  croplands  under  the  Ptate  Forestry 
Law. 


You  have  suggested  that  land  may  have  been  Initially  placed 
under  the  forest  croplands  propram  wl»en  such  land  had  a  value  In 
excess  of  ten  dollars  per  acre,  as  prohibited  by  Section  25*».04o, 
RSMo  1969.  Under  the  law,  the  Conservation  Comnlsslon  is  charged 
with  the  duty  of  ascertaining  the  per  acre  valuation.  The  law  is 
admittedly  meager  In  outlining  formulae  by  which  the  Commission 
is  to  place  a  value  on  the  "land  alone"  In  such  Instances.  Conse¬ 
quently,  It  must  rest  within  the  sound  discretion  of  the  Corranlaslon 
to  employ  Just  and  equitable  formulae. 

Tours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Answered  by  Letter  -  Klaffenbach 

OPINION  LETTER  NO.  559 


Honorable  Lawrence  J.  Lee 
State  Senator,  Third  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Lee: 

This  letter  is  in  answer  to  your  opinion  request  concerning 
the  application  of  Section  483.530,  RSMo  1969  and  in  particular 
what  fees  if  any  of  the  Circuit  Clerk  are  to  be  taxed  as  costs 
when  a  court  of  criminal  Jurisdiction  sets  aside  a  bond  forfeiture 
in  a  criminal  case. 

In  our  Opinion  No.  33  dated  February  11,  1970  to  Lauderdale 
and  in  the  addendum  thereto  we  discussed  numerous  questions  relating 
to  the  application  of  Section  483.530  and  483.540,  RSMo  1969. 

As  you  can  see  from  that  opinion,  it  is  our  view  that  the 
legislative  intent  clearly  was  that  costs  "for  each  criminal  case" 
be  set  at  a  flat  rate  of  $7*50.  We  are  enclosing  a  copy  of  that 
opinion  and  addendum. 

We  also  note  with  respect  to  this  question  that  the  Supreme 
Court  Rule  32.12  concerning  bond  forfeitures  treats  the  action  on 
the  bond  as  one  clearly  within  the  Jurisdiction  of  the  court  in 
which  the  defendant  is  required  to  appear  under  the  condition  of 
the  bond  and  provides  such  liability  may  be  enforced  on  motion 
without  the  necessity  of  an  independent  action.  This  all  of 
course  indicates  that  such  a  proceeding  is  part  and  parcel  of  the 
criminal  proceeding. 
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In  view  of  these  provisions  of  Section  ^183. 530  we  reach 
the  sane  conclusion  with  respect  to  the  court  fees  In  criminal 
cases  with  respect  to  setting  aside  bonds  forfeitures.  That  Is 
we  consider  such  an  action  by  the  court  a  part  of  the  criminal 
case  Itself  and  therefore  the  clerk.  In  our  view.  Is  not  entitled 
to  any  more  than  the  flat  $7*50  for  such  criminal  caseaand  Is 
therefore  not  entitled  to  any  additional  fee  when  the  court  sets 
aside  a  bond  forfeiture  In  a  criminal  case. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Blackmar 


December  1,  1970 


OPINION  LETTER  NO.  565 


Honorable  Thomas  B.  Burkemper 
Prosecuting  Attorney 
Lincoln  County  Court  House 
Troy,  Missouri  63379 

Dear  Mr.  Burkemper: 

This  Is  an  official  opinion  In  response  to  your  question  as 
to  whether  a  county  political  club,  which  raised  some  $500  and 
spent  that  sum  ed.dlng  political  candidates  of  a  particular  politi¬ 
cal  party,  Is  required  to  file  a  ireport  with  the  county  recorder 
of  deeds. 

Tour  attention  Is  directed  to  Section  129.200,  RSMo  I969, 
which  defines  a  political  committee.  That  section  reads  as  follows: 

"Every  two  or  more  persons  who  shall  be  elected, 
appointed,  chosen  or  associated  for  the  pur¬ 
pose,  wholly  or  In  part,  of  raising,  collecting 
or  disbursing  money,  or  of  controlling  or  di¬ 
recting  the  raising,  collection  or  disburse¬ 
ment  of  money  for  election  purposes ,  and  every 
two  or  more  persons  who  shall  cooperate  In  the 
raising,  collection  or  disbursement,  or  In  con¬ 
trolling  or  directing  the  raising,  collection 
or  disbursement,  of  money  used  or  to  be  used 
In  furtherance  of  the  election  or  to  defeat  the 
election  to  public  office  of  any  person  or  any 
class  or  number  of  persons,  or  In  furtherance 
of  the  enactment  or  to  defeat  the  enactment 
of  any  law  or  ordinance,  or  constitutional  pro¬ 
vision,  shall  be  deemed  a  'political  committee* 
within  the  meaning  of  sections  129.010  to 

129.260." 
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Section  129.210  requires  each  political  committee  to  appoint 
a  treasurer.  That  section  further  provides; 

"...  All  money  collected  or  received  or  dis¬ 
bursed  by  any  political  committee,  or  by  any 
member  or  members  thereof,  for  any  of  the  pur¬ 
poses  mentioned  in  section  129*200,  and  for 
which  such  committee  exists  or  acts,  shall  be 
paid  over  and  made  to  pass  through  the  hands 
of  the  treasurer  of  such  committee,  and  shall 
be  disbursed  by  him;  and  it  shall  be  unlawful 
and  a  violation  of  sections  129*010  to  129*260 
for  any  political  committee,  or  for  any  member 
or  members  of  a  political  committee,  to  dis¬ 
burse  or  expend  money  for  any  of  the  objects 
or  purposes  mentioned  in  section  129*200  and 
for  which  such  committee  exists  or  acts,  until 
the  money  so  disbursed  or  expended  shall  have 
passed  through  the  hands  of  the  treasurer  of 
such  political  committee*" 

Section  129*230  requires  the  treasurer  of  a  political  committee 
to  file  a  statement  of  receipts  and  expenditures  with  the  county 
recorder  of  deeds*  That  section  reads: 


"Every  treasurer  of  a  political  committee,  as 
defined  in  sections  129*010  to  129*260  and 
every  person  who  shall  act  as  such  treasurer, 
shall,  within  thirty  days  after  each  and  every 
election,  whether  state,  county,  city,  munici¬ 
pal,  township  or  district  election,  in  or  con¬ 
cerning  or  in  connection  with  which  he  shall 
have  received  or  disbursed  any  money  for  any 
of  the  objects  or  purposes  mentioned  in  sec¬ 
tion  129*200,  prepare  and  file  in  the  office 
of  the  recorder  of  deeds  of  the  county  in  which 
such  treasurer  resides  a  full,  true  and  detailed 
account  and  statement,  subscribed  and  sworn  to 
by  him  before  an  officer  authorized  to  administer 
oaths,  setting  forth  each  and  every  sum  of  money 
received  or  disbursed  by  him  for  any  of  the  ob¬ 
jects  or  purposes  mentioned  in  section  129*200, 
within  the  period  beginning  ninety  days  before 
such  election  and  ending  on  the  day  on  «dilch 
such  statement  is  filed,  the  date  of  each  re¬ 
ceipt  and  each  disbursement,  the  name  of  the 
person  from  whom  x*ecelved  or  to  whom  paid,  and 
the  object  or  purpose  for  which  the  same  was 
received,  and  the  object  or  purpose  for  which 
disbursed.  Such  statement  shall  also  set  forth 
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the  unpaid  debts  and  obligations.  If  any,  of 
such  committee,  with  the  nature  and  amount  of 
each,  and  to  whom  owing.  In  detail,  and  If  there 
are  no  unpaid  debts  or  obligations  of  such  com¬ 
mittee,  such  statement  shall  state  such  fact.” 

Therefore,  In  answer  to  your  question.  It  would  appear  that 
the  county  political  club  Is  a  political  committee  under  the  pro¬ 
visions  of  Section  129 >200,  RSMo  1969 «  since  It  has  raised  and  dls 
bursed  money  used  In  furtherance  of  the  election  of  a  class  of  per 
sons.  As  a  political  committee,  money  collected  by  members  of  the 
committee  must  pass  through  the  hands  of  the  committee  treasurer 
under  the  provisions  of  Section  129 <210,  RSMo  1969 i  and  the  trea¬ 
surer  must  file  a  statement  of  x*ecelpts  and  expenditures  of  such 
money  with  the  county  recorder  of  deeds  under  the  provisions  of 
Section  129.230,  RSMo  1969. 


Yours  very  tx*uly. 


JOHN  C.  DANPORTH 
Attorney  General 
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The  provision  of  Section  332.131, 
RS'To  1969,  which  requires  that  can¬ 
didates  for  licenses  as  dentists  in 
the  State  of  Missouri  be  citizens 
of  the  United  States  is  unconstitu¬ 
tional  . 


OPINION  NO.  566 


November  25,  1970 


Reuben  R.  Rhoades,  D.D.S. 

Secretary,  Missouri  Dental  Board 
^115  Central  Trust  Buildinpr 
Jefferson  City,  Missouri  65IOI 

Dear  Dr.  Rhoades: 

This  opinion  is  in  response  to  your  question  concerninf^  the 
constitutionality  of  the  cltizenshin  requirement  of  Section  332.131, 
RSMo  1969.  This  section  states: 

"Any  person  who  is  at  least  tv/entv-one  years 
of  age,  of  good  moral  character  and  reputation, 
who  is  a  graduate  of  and  has  a  degree  in  den¬ 
tistry  from  an  accredited  dental  school,  and 
who  is  a  citizen  of  the  United  States  of  America 
may  apply  to  the  board  for  examination  and  re¬ 
gistration  as  a  dentist  in  Missouri." 

As  you  know,  v/e  held  in  Opinion  No.  276,  dated  May  22,  1970, 
to  Graham,  copy  enclosed,  that  the  United  States  citizenship  re¬ 
quirement  of  the  medical  practice  act  is  not  constitutional.  After 
a  revlev;  of  the  statutes  applicable  to  the  practice  of  dentistry 
and  of  the  reasons  expressed  in  that  opinion,  we  reach  the  conclu¬ 
sion  that  the  provision  of  Section  332.131  which  requires  United 
States  citizenship  is  likewise  unconstitutional. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  provision  of  Section 
332.131,  RSMo  1969,  which  requires  that  candidates  for  licenses  as 
dentists  in  the  State  of  Missouri  be  citizens  of  the  United  States 
is  unconstitutional. 


FILED 


DENTISTS: 

CONSTITUTIONAL  LAW: 


Reuben  R.  Rhoades,  D.D.S. 


The  foreptolnp;  opinion,  which  I  hereby  aporove,  was  prepared 
by  my  Assistant,  John  C.  Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  276 

5-22-70,  Graham 
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Answer  by  letter-Wieler 


OPINION  LETTER  NO.  576 


December  24,  1970 


Mr.  William  P.  Wright,  Supervisor 
Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Wright: 

This  is  in  response  to  your  request  for  an  opinion  concerning 
the  disposition  of  funds  derived  from  the  sale  of  contraband  liq¬ 
uors  pursuant  to  Section  311 -840,  RS^o  1969. 

Section  311.840,  sub.  4,  provides  that  the  residue  or  balance 
of  such  funds,  after  the  payment  of  storage  and  costs  of  the  pro¬ 
ceedings  in  any  action  wherein  seized  property  has  been  declared 
contraband  and  ordered  sold,  shall  be  paid  into  the  general  reve¬ 
nue  fund  of  the  State  of  Missouri,  Section  311.810,  RSMo  1969, 
in  pertinent  part,  provides: 

”...  All  Intoxicating  linuor  unlawfully 
manufactured,  stored,  kept,  sold,  trans¬ 
ported  or  otherwise  disposed  of,  and  the 
containers  thereof  and  all  equipment  used 
or  fit  for  use  in  the  manufacture  or  pro¬ 
duction  of  the  same.  Including  all  grain 
or  other  materials  used,  in  the  unlawful 
manufacture  of  intoxicating  liquor,  and 
which  are  found  at  or  about  any  still  or 
outfit  for  the  unlawful  making  or  manu¬ 
facture  of  intoxicating  liquor,  are  hereby 
declared  contraband,  and  no  right  of  prop¬ 
erty  shall  be  or  exist  in  any  person  or 
persons,  firm,  or  corporation  owning,  fur¬ 
nishing  or  possessing  any  such  property, 
liquor,  material  or  equipment;  but  all  such 
intoxicating  liquors,  property,  articles 
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and  things ,  shall  be  sold  upon  an  order  of 
the  court  and  In  the  manner  provided  In  this 
chapter  and  the  proceeds  thereof  shall  be  ap¬ 
plied  on  the  payment  of  any  fine  and  costs 
lawfully  assessed  acainst  any  person  or  per¬ 
sons  convicted  of  the  unlawful  manufacture, 
production,  transportation,  sale,  gift, 
storing,  or  possession  of  Intoxicating  liquor, 

n 


In  dealing  with  the  predecessors  of  these  statutes  (Section 
^917,  Laws  19^9,  page  32  and  R.S.  1939,  Section  il9l6;  Laws  19^5, 
page  10*13),  this  office  Issued  an  opinion  stating  that  that  por¬ 
tion  of  the  statute  which  provided  for  the  payment  of  monies  de¬ 
rived  from  the  sale  of  seized  property  declared  contraband  Into 
the  general  revenue  fund  of  the  State  of  Missouri,  following  the 
payment  of  fine  and  the  costs  assessed  therein,  was  contrary  to 
Article  IX,  Section  7  of  the  Missouri  Constitution,  which  provides 
that  the  clear  proceeds  of  all  penalties,  forfeitures  and  fines 
collected  for  any  breaches  of  the  penal  laws  of  the  state  are  to 
be  distributed  to  the  schools  of  the  several  counties  according 
to  law.  Therefore,  we  held  that  the  residue  of  the  amount  received 
from  the  sale  of  such  contraband  after  the  payment  of  the  fine 
assessed.  If  any,  and  the  costs  of  the  proceedings  should  be  placed 
In  the  county  school  fund.  See  Opinion  No.  10,  Issued  to  the  Hon¬ 
orable  Joseph  M.  Bone,  Prosecuting  Attorney,  on  June  2*4,  19*49 
(copy  enclosed). 

This  opinion  was  based  upon  the  premise  that  a  sale  of  llq- 
our  under  the  circumstances  outlined  In  the  statutes  amounted  to 
a  forfeiture  for  a  breach  of  the  penal  laws  of  this  state  and, 
therefore,  the  clear  proceeds  of  such  sale  were  subject  to  the 
provisions  of  Article  IX,  Section  7  of  the  Missouri  Constitution. 

In  New  Franklin  School  Dlst.  No.  28,  Howard  County  v.  Bates,  225 
S.W.2d  769,  77*4  (Mo.  1950),  the  Missouri  Supreme  Court  held  that 
the  words  ’’penal  laws  of  the  state"  as  used  In  Section  7,  Article 
IX  of  the  Constitution  refer  to  statutory  enactments  fixing  or 
providing  for  penalties,  forfeitures  and  fines  and  for  their  as¬ 
sessment  and  collection.  Since  the  Missouri  Liquor  Control  Act 
sets  forth  penalties  for  the  unlawful  manufacture,  storage,  sale 
or  transportation  of  Intoxicating  liquor,  one  of  which  Is  the 
forfeiture  and  sale  of  the  liquor  Itself,  It  Is  our  view  that 
the  monies  derived  from  such  a  forfeiture  are  proceeds  collected 
for  a  breach  of  the  penal  laws  of  this  state. 

Therefore,  It  Is  our  opinion  that  the  residue  of  the  amount 
received  from  the  sale  of  contraband  liquor  after  the  payment  of 
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the  fine  assessed.  If  any,  the  cost  of  storage  and  the  cost  of 
the  proceedings  amounts  to  "clear  proceeds"  as  contained  In  Arti¬ 
cle  IX,  Section  7  of  the  Missouri  Constitution  and  should  be  placed 
In  the  county  school  fund. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 

Enclosure:  Op.  No.  10 

Bone 
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CONSTITUTIONAL  LAV/: 

JUNIOR  COLLEGE  DISTRICTS: 


The  buildinfcs  and  facilities  of 
junior  college  districts  created 
pursuant  to  Section  178.770  through 
Section  178.890,  RSMo  1969,  are  "state  buildings  and  facilities"  as 
that  term  is  used  in  the  oerfected  version  of  House  Joint  Resolu¬ 
tion  1,  Fourth  Extraordinary  Session,  75th  General  Assembly  and, 
therefore,  the  junior  college  districts  of  Missouri  would  be  eli¬ 
gible  for  funds  from  the  Third  State  Building  ^und  to  be  created 
if  the  proposed  constitutional  amendment  contained  in  House  Joint 
Resolution  1  is  approved  by  the  voters. 

OPINION  NO.  578 

December  16,  1970 


Honorable  E.  J.  Cantrell 
State  Representative 
District  No.  33 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Cantrell: 

This  is  in  response  to  your  renuest  for  an  opinion  from  this 
office  with  regard  to  the  following  inquiry: 

"The  House  Appropriations  Committee  has  had 
several  requests  for  the  Inclusion  of  building 
projects  on  Junior  College  Campuses  in  the 
proposed  $250,000,000  bond  issue.  On  behalf 
of  my  Committee,  I  would  like  an  onlnlon  from 
your  office  as  to  whether  or  not  funds  could 
be  appropriated  by  the  General  Assembly  for 
building  aid  to  the  Junior  College  Districts 
of  Missouri." 

We  assume  that  the  House  Aporonriatlons  Committee  is  consider¬ 
ing  House  Bill  No.  2,  Fourth  Extraordinary  Session,  75th  General 
Assembly  which  contains  a  number  of  appropriations  out  of  the 
state  treasury  chargeable  to  the  Third  State  Building  Fund.  The 
Third  State  Building  Fund  will  be  created  if  House  Joint  Resolu¬ 
tion  1,  Fourth  Extraordinary  Session,  75th  General  Assembly  is 
approved  by  the  qualified  voters  of  Missouri  at  the  next  general 
election  in  November,  1972,  or  at  a  sneclal  election  called  by  the 
Governor.  House  Joint  Resolution  1  is  a  proposed  constitutional 
amendment  to  Article  III  of  the  Missouri  Constitution  adding  Sec¬ 
tion  37(b)  to  Article  III.  Therefore,  we  assume  your  question  to 
be  whether  House  Joint  Resolution  1,  if  approved  by  the  voters  of 
Missouri,  would  authorize  appropriations  to  the  junior  college  dis¬ 
tricts  of  Missouri  out  of  the  proceeds  of  the  sale  of  the  bonds  au¬ 
thorized  by  that  amendment. 
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The  perfected  version  of  House  Joint  Resolution  1,  Iburth 
Extraordinary  Session,  75th  General  Assembly,  reads  in  part  as  fol¬ 
lows  : 


"The  p^eneral  assembly  has  the  power  to  authorize 
the  contractinp:  of  an  indebtedness  on  behalf  of 
the  State  of  Missouri  and  to  issue  bonds  and 
other  evidences  of  indebtedness  not  exceeding 
in  the  aggregate  the  sum  of  two  hundred  fifty 
million  dollars  for  the  purpose  of  renairing, 
remodeling  and  rebuildiner  state  buildings  and 
facilities  and  for  the  construction  of  addi¬ 
tional  buildings  and  facilities  where  neces¬ 
sary  for  furnishing  and  eauinping  any  such 
improvements  .  .  .  The  proceeds  of  the  sale  of 
the  bonds  issued  hereunder  shall  be  credited 
to  a  fund  to  be  known  as  the  'Third  State 
Building  Fund',  which  is  hereby  created,  and 
shall  be  expended  for  the  purposes  for  which 
the  bonds  are  herein  issued  and  for  no  other. 

•  •  • 


The  proceeds  from  the  sale  of  these  bonds  must  be  expended 
only  for  the  purposes  for  which  the  bonds  are  issued.  That  pur¬ 
pose,  as  clearly  stated  in  the  first  sentence  of  House  Joint  Re¬ 
solution  1,  is  for: 

"...  repairing,  remodeling  and  rebuilding 
state  buildings  and  facilities  and  for  the 
construction  of  additional  buildings  and 
facilities  where  necessary  for  furnishing 
and  equipping  any  such  improvements  ..." 

[emphasis  supplledl 

Therefore,  are  the  buildings  and  facilities  belonging  to  the  Junior 
college  districts  of  Missouri  "state"  buildings  and  facilities? 

Constitutional  provisions,  in  general,  are  subject  to  the  same 
rules  of  construction  as  other  laws,  due  regard  being  given  to  its 
broader  scope  as  a  charter  of  popular  government.  The  fundamental 
purpose  in  construing  constitutional  provisions  is  to  ascertain 
and  give  effect  to  the  intent  of  the  framers  of  the  provision  and 
of  the  people  who  adopt  the  provision.  State  ex  rel.  Jones  v. 
Atterbury ,  300  S.W.2d  806,  8l0  (Mo.  banc  1957);  Rathjen  v.  Reor¬ 
ganized  School  District  R-II  of  Shelby  County,  365  Mo.  516 ,  28^ 
S.W.2d  516,  52^  (banc  1955) .  In  construing  the  language  of  a  con¬ 
stitution,  the  words  used,  unless  technical,  are  to  be  understood 
in  their  usual  and  ordinary  sense.  Vanlandingham  v.  Reorganized 
School  District  No.  R-IV  of  Livingston  CountvT  2^3  S.W.2d  107,  109 
(Mo.  1951).  " 


-2- 


Honorable  E.  J.  Cantrell 


V/e  believe  that  the  word  "state"  as  used  in  House  Joint  Re¬ 
solution  1  is  intended  to  restrict  the  use  of  the  proceeds  of  the 
sale  of  the  bonds  to  buildings  and  facilities  owned  by  the  state. 
Are  buildings  and  facilities  of  Junior  college  districts  owned  by 
the  state? 

The  general  rule  applicable  to  elementary  and  high  school  dis¬ 
tricts  is  that  the  ownership  of  school  property  is  in  the  local 
school  board  as  trustee  for  the  public.  School  property  is  public 
or  state  property  and  not  the  private  property  of  the  school  dis¬ 
trict  in  which  the  property  is  located.  ^7  Am.Jur.,  Schools,  Sec¬ 
tion  65  and  78  C.J.S.,  Schools  and  School  Districts,  Section  242. 

In  School  Dist.  of  Oakland  v.  School  Dist.  of  Joplin,  340  Mo. 
779,  102  S.W.2d  909  (1937),  the  Missouri  Supreme  Court  had  before 
it  an  argument  between  two  school  districts  as  to  the  ownership 
of  a  school  site  and  building.  In  reaching  its  decision  the  court 
determined  that  property  of  school  districts  in  Missouri  acquired 
with  public  funds  is  the  property  of  the  state. 

"I.  Section  1  of  article  11  of  the  Consti¬ 
tution  of  Missouri  (15  Mo. St. Ann.  p.  8IO) 
provides:  *A  general  diffusion  of  knowledge 

and  Intelligence  being  essential  to  the  pre¬ 
servation  of  the  rights  and  liberties  of  the 
people,  the  General  Assembly  shall  establish 
and  maintain  free  public  schools  for  the  gra¬ 
tuitous  instruction  of  all  persons  in  this 
State  between  the  ages  of  six  and  tv/enty  years.* 

The  General  Assembly,  by  statutory  enactment, 
has  provided  for  the  establishment  of  units, 
designated  'school  districts,*  their  organi¬ 
zation,  and  vested  said  districts  with  cer¬ 
tain  powers  and  duties  (chapter  57,  R.S.  1929, 

§  9194  et  seq..  Mo. St. Ann.  §  9194  et  seq.,  p. 

7066  et  seq.)  to  facilitate  its  effectual  dis¬ 
charge  of  this  constitutional  mandate.  The 
school  districts  are  organized  as  separate 
legal  entities.  School  Dist.  No.  7  v.  School 
Dist.  of  St.  Joseph,  l84  Mo.  140,  156,  82  S.W. 

1082,  1086.  They  are  public  corporations, 
form  an  integral  part  of  the  state,  and  con¬ 
stitute  that  arm  or  instrumentality  thereof 
discharging  the  constitutionally  intrusted 
governmental  function  of  imparting  knowledge 
and  intelligence  to  the  youth  of  the  state 
that  the  rights  and  liberties  of  the  people 
be  preserved.  State  ex  inf.  McKlttrlck  v. 

Whittle,  333  Mo.  705,  709  (3),  63  S.W. (2d) 
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100,  102  (^);  City  of  Edina  to  Use  v.  School 
District,  305  Mo.‘  ^6l,  267  S.W.  112,  115 

(1),  36  A.L.R.  1532;  State  ex  rel.  v.  Gordon, 
231  Mo.  5^7,  574,  133  S.W.  44,  51;  State  ex 
rel.  Rlchart  v.  Stouffer  (Mo. Sup.)  197  S.W. 

248,  252  (4);  State  ex  rel.  v.  Board  of  St. 
Louis  Public  Schools,  112  Mo.  213,  2l8,  20  S. 

W.  484,  485.  They  are  supnorted  by  revenues 
derived  from  taxes  collected  within  their  re¬ 
spective  territorial  Jursldlctlons  and  the 
general  revenues  of  the  state  collected  from 
all  parts  of  the  state.  These  taxes  and  such 
property  as  they  may  be  converted  Into  occupy 
the  legal  status  of  nubile  property  and  are  not 
the  private  property  of  the  school  district  by 
which  they  may  be  held  or  In  which  they  may  be 
located.  State  ex  Inf.  Carnahan  v.  Jones,  266 
Mo.  191,  198,  181  S.W.  50,  51  (2);  State  ex 
rel.  Gordon,  26l  Mo.  63I,  64l  (3),  170  S.W. 

892,  894  (3-5);  State  ex  rel.  Bllby  v.  Brooks 
(Mo. Sup.)  249  S.W.  73,  75  (4);  City  of  Edina 
to  Use  V.  School  District,  supra;  State  ex  rel. 
Rlchart  v.  Stouffer,  supra.  Consult  56  C.J. 
p.  435,  §  408;  p.  453,  §  448;  p.  469,  §  476, 
note  22;  24  R.C.L.  n.  58I,  §  30."  Id.  at  910 


K  «  « 

".  .  .In  Missouri  the  property  of  school  dis¬ 
tricts  acquired  from  public  funds  Is  the  pro¬ 
perty  of  the  state,  not  the  private  property 
of  the  school  district  In  which  It  may  be  lo¬ 
cated,  and  the  school  district  Is  a  statutory 
trustee  for  the  discharge  of  a  governmental 
function  entrusted  to  the  state  by  our  Con¬ 
stitution  . 


«  «  « 

"...  But,  we  have  ruled  the  property  Involved 
Is  public  property  of  the  state,  not  the  pro¬ 
perty  of  plaintiff  or  defendant.  ..."  at 

915 

Junior  college  districts  created  pursuant  to  Sections  178.770 
through  178.890,  RSMo  1969,  possess  generally  the  same  corporate 
powers  as  common  and  six-director  districts.  See  suboaragraph  2  of 
Section  178.770.  Therefore,  we  believe  that  the  oroperty  of  Junior 
college  districts  purchased  with  public  funds  Is  also  the  property 
of  the  state. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  the  buildings  and  faci¬ 
lities  of  Junior  college  districts  created  pursuant  to  Section  178.770 
through  178.890,  RSMo  1969,  are  "state  buildings  and  facilities"  as 
that  term  is  used  in  the  perfected  version  of  House  Joint  Resolution 
1,  Fourth  Extraordinary  Session,  75th  General  Assembly  and,  there¬ 
fore,  the  Junior  college  districts  of  Missouri  would  be  eligible 
for  funds  from  the  Third  State  Building  Fund  to  be  created  if  the 
proposed  constitutional  amendment  contained  in  House  Joint  Resolu¬ 
tion  1  is  approved  by  the  voters. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


Yours  very 

JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  Letter  (Klaf fenbach) 


December  30,  1970 

OPINION  LETTER  583 


Mr.  Howard  L.  MoFadden 
General  Counsel 
Department  of  Corrections 
Post  Office  Box  267 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  McPadden: 

This  letter  Is  In  response  to  your  opinion  request 
concerning  whether  Section  11.090,  RSMo  19^9  prohibits 
the  release  of  Information  concerning  prisoners'  names, 
confinements  or  discharges  from  the  penitentiary  to  the 
general  public  or  for  use  by  the  State  Highway  Patrol  In 
Its  Info  relational  publications. 

Section  11.090  provides: 

"It  Is  unlawful  to  print  In  the  report 
of  any  penal  or  eleemosynary  Institution 
In  this  state,  the  names  of  the  persons 
received  and  confined  therein,  or  dis¬ 
charged  therefrom." 

It  Is  our  view  that  this  section  does  not  prevent 
the  release  of  such  Information  to  the  general  public  or 
to  the  State  Highway  Patrol  for  use  In  highway  patrol  In¬ 
formational  publications. 


FILED 
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Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


SECRETARY  OP  STATE:  The  American  Party  is  no  longer  an 

ELECTIONS:  established  political  party  for  the 

POLITICAL  PARTIES:  purpose  of  nominating  candidates  for 

CANDIDATES:  Governor  or  other  statewide  offices  In 

the  State  of  Missouri  because  the  only 
candidate  for  state  office  received  less  than  two  percent  of  the  vote 
at  the  1970  General  Election.  Since  the  American  Party  is  not  now 
an  established  party  for  the  entire  state  the  Secretary  of  State 
should  not  accept  declarations  of  candidacy  for  Governor  or  other 
statewide  offices  for  such  non  existent  party. 


OPINION  NO.  588 


December  18 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Kirkpatrick: 

This  Is  in  reply  to  your  request  for  an  official  opinion  from 
this  office  as  follows: 

"In  your  opinion  No.  153,  dated  April  1, 

1970,  addressed  to  Honorable  G.  William 
Weler,  you  ruled  that  the  American  Party 
was  an  established  political  party  in  the 
State  of  Missouri  and  all  political  sub¬ 
divisions  of  the  State  for  the  purpose 
of  nominating  candidates  at  the  August, 

1970  primary. 

"This  office  has  Just  completed  the  of¬ 
ficial  canvass  of  the  1970  General  Elec¬ 
tion  pursuant  to  Section  111.681,  RSMo, 
wherein  it  has  been  determined  that  of 
the  1,283,312  votes  cast  for  United  States 
Senator,  Gene  Chapman,  the  only  American 
Party  candidate  for  statewide  office, 
received  a  total  of  10,065  votes. 
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"We  have  reason  to  believe  a  declaration 
of  candidacy  for  the  office  of  governor 
on  the  American  Party  ticket  will  be  pre¬ 
sented  for  filing  in  this  office  on  Dec¬ 
ember  l8,  1970. 

"We  would  appreciate  an  opinion  from  you 
at  your  earliest  convenience  as  to  whether 
such  declaration  may  be  accepted  for  filing 
under  Section  120.3^0." 

Section  120.3^0,  RSMo  1969,  provides  as  follows: 

"No  candidate's  name  shall  be  printed 
upon  any  official  ballot  at  any  primary 
election  unless  the  candidate  has  on  or 
before  five  p.ra.  prevailing  local  time 
on  the  last  Tuesday  of  April  preceding 
the  primary  filed  a  written  declaration 
of  candidacy,  as  provided  In  sections 
120.300  to  120.650,  stating  his  full 
name,  residence,  office  for  which  he  pro¬ 
poses  as  a  candidate,  the  party  upon 
whose  ticket  he  Is  to  be  a  candidate,  and 
that  If  nominated  and  elected  to  the  of¬ 
fice  he  will  qualify.  ..." 

In  Attorney  General's  Opinion  No.  153  Issued  April  1,  1970, 
we  held  that  since  the  American  Party  received  more  than  two  percent 
of  the  vote  cast  In  the  November  5,  1968,  General  Election  for  its 
statewide  candidate.  It  became  an  established  political  party  within 
the  state  as  defined  by  Section  120.160,  RSMo  1969. 

Section  120.160(5),  RSMo  1969,  states  In  part  as  follows: 

".  .  .  If,  at  the  election  immediately 
following  the  election  at  which  the 
names  of  the  candidates  of  the  party 
first  appear  on  the  ballot,  any  candi¬ 
date  or  candidates  of  the  new  political 
party  shall  receive  more  than  two  per¬ 
cent  of  all  votes  cast  at  such  election 
In  the  state,  or  two  percent  of  the 
total  vote  cast  in  any  district  or  po¬ 
litical  subdivision  of  the  state,  as  the 
case  may  be,  then  the  new  political  party 
shall  become  an  established  political 
party  within  the  state  or  within  the  dis- 
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trlct  or  political  subdivision,  as  the 
case  may  be,  under  the  provisions  of 
the  laws  regulating  the  nominations  of 
established  political  parties  at  state 
primary  elections  as  provided  by  law, 
except  that  if  in  any  ensuing  election 
the  party  falls  to  have  a  candidate  or 
falls  to  receive  two  percent  of  the 
total  votes  cast  at  such  election  in  the 
state,  district  or  political  subdivision, 
as  the  case  may  be ,  the  party  shall  no 
longer  be  deemed  an  established  party." 

Since  the  American  Party  candidate  for  statewide  office 
failed  to  receive  "two  percent  of  the  total  votes  cast  at  such  elec¬ 
tion  in  the  state,"  the  American  Party  is  no  longer  an  established 
party  within  the  entire  state  and  no  declaration  of  candidacy  for 
Governor  or  other  statewide  office  for  such  non  existent  party 
should  be  accepted  by  the  Secretary  of  State. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  American 
Party  is  no  longer  an  established  political  party  for  the  purpose 
of  nominating  candidates  for  Governor  or  other  statewide  offices  in 
the  State  of  Missouri  because  the  only  candidate  for  state  office 
received  less  than  two  percent  of  the  vote  at  the  1970  General 
Election. 


Since  the  American  Party  is  not  now  an  established  party  for 
the  entire  state  the  Secretary  of  State  should  not  accept  declara- 
tionsof  candidacy  for  Governor  or  other  statewide  offices  for  such 
non  existent  party. 

The  foregoing  opinion,  which  I  hereby  approve,  was  prepared 
by  my  Assistant,  Harvey  M.  Tettlebaum. 


Attorney  General 
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Answered  by  Letter  -  Klaffenbach 
OPINION  LETTER  NO.  591 


December  2^,  1970 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  64068 

Dear  Nr.  Brandom: 

This  letter  Is  In  answer  to  your  opinion  request  concerning 
whether  a  coroner  of  a  second  class  county  who  Is  a  physician 
must  perfoz*m  a  post-mortem  examination  and.  If  so,  whether  he  Is 
entitled  to  the  additional  fee  provided  by  Section  58.530,  RSMo 
1969 •  Tou  also  Inquire  concerning  under  what  circumstances  a 
coroner  who  Is  a  physician  may  call  upon  a  physician,  surgeon  or 
pathologist  to  conduct  a  post-mortem  examination. 

As  you  noted.  Section  58.090,  RSMo  1969  provides  that  the 
coroner  of  a  second  class  county  receive  a  sal{u*y  In  lieu  of  all 
other  fees  and  emoluments.  See  also  our  Opinion  No.  101  dated 
July  11,  1967  to  Bruce,  attached.  Such  a  coroner  who  Is  himself 
a  physician  Is  therefore  not  entitled  to  receive  the  fee  provided 
under  Section  58.530,  RSMo  1969* 

Section  58.560,  RSMo  1969  to  which  you  also  refer  provides: 

"When  a  physician,  surgeon  or  pathologist 
shall  be  called  on  by  the  coroner,  or  amy 
magistrate  of  the  county  acting  as  the 
coroner,  to  conduct  a  postmortem  examination. 
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the  county  court  of  said  county  ahall  be  au- 
thoriaed  to  allow  such  physician,  surgeon, 
or  pathologist  to  be  paid  out  of  the  county 
treasury,  such  fees  or  compensation  as  shall 
be  deemed  by  said  court  to  be  just  and  reason¬ 
able." 

In  our  view,  a  coroner-physician  Is  not  required  to  con¬ 
duct  the  post-mortem  examination  himself  and  may  call  on  a  pathol¬ 
ogist  or  other  physician  or  surgeon  to  conduct  the  post-mortem 
examination  and  the  county  court  Is  authorized  to  allow  reasonable 
compensation  to  such  person  for  such  services. 

Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure : 

Op.  No.  101 
7-11-67,  Biruce 
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